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(A)  Univerfity^     Power  and  Privileges  before  thf 
Charter  of  14  H*  8.  and  by  it^  zn^Jinceh 

I.  'T^  H  E  univerfities  have  a  charts t*  to  imprifonfir  incontt" 
\^  mncyi  but  this*  their  charter  is  void.  They  have  alfo  an 
2St  of  parliament  to  enable  them  to  do  this^  viz.  32  H,  8.  ib.  and 
this  is  the  reafon  that  the  proctors  in  Oxfoid  and  Cambridge  niay 
imprifon  for  incontinency ;  Per  Coke  Ch.  J.  3  Bulft*  ii6#  Mich. 
13  Jac.     The  Kine  v.  the  Univerfity  of  Cambi  idge. 

2,  In  the  8th  of  H.  4.  a  charter  was  granted'to  both  the  univer-  '^^^^  patent 
fities  of  Oxford  and  Cambridge,  to  enable  them  in  their  proceed-  T^^k^^gy', 
ings.    They,  by  force  of  their  charter^  did  proceed  in  temporal  pi.  88.— 
caufes  in  a  civil  manner,  their  power  being  hrft  by  this  charter,  ^^r*','^^' 
Afterwards,  by  the  means  of  the  Earl  of  Leicefter,  they  in  13  EL  1,7^3,*^ 
obtained  a  confirmation  from  the  queen  by. aft  of  parliament,  by  By  ti^e 
which  their  charters  were  confirmed,  and  that  they  might  proceed  |J»"^  ^^  ^ 
by  force  of  their  charter,  as  before  they  had  done,  their  proceedings  ^\^*^  [^^^"^ 
hfore  by  their  charter  being  againft  the  law  of  the  land.     Popham  luiid  plea 
Was  very  much,  and  ftrongly  againft  this ;  but  afterwards,  when  he  of  all  caufes 
few  that  the  aft  of  parliament  was  paffed  for  them,  then  he  wiihed  ^y|||jl^  ^j^^ 
that  they   would  prove  honeft  men  in  their  proceedings.     Per  univerfities. 
Coke  Ch.  Tuft.     3  Bulft.  212.  Trin.  14  Jac.  Anon.  according 

,  ,  10  tlie  ccurfe 

•f  tht  tivu  law.  And  all  the  judges  of  England  were  then  of  opinion  that  tha:  grant  u  as  noC 
TOod,  l>ecauic  the  king  could  not  by  his  granfalccr  the  law  of  the  land.  With  this  cafe  agrees  37 
H.  6.  26.  ft  E.  4»  16.' and  7  H.  7.  But  now  by  fp«cial  a^  of  parliament  made  13  Elix.  (not 
printed)  the  univerfities  have  jwwer  to  proceed  and  judge  according  to  the  civil  lavv  ;  per  Coke 
Ch.  J.  Godb.  101.  pi.  287.  in  cafe  of  Archbilhop  of  York  v.  Sedgwick.— Cafes  of  maibem,  hji.  and 
frtebold^  are  excepted  in  the  faid  adl.    Jcnk,  1 17.  pi.  3  3. 

The  univerfity  had  an  old  chaitefy  which  they  f urn nJcre J,  and  look  a  ntw  charter  incanjijicnt  iftfome 
farts  with  the  oJHom  j  fo  that  the  adl  of  parliament  which  confirmed  the  charter^  went  only  to  la 
CDuch  as  confifled  with  the  new-gi-anted  charter  j  for  it  could  not  be  a  confirmation  of  a  repOg- 
uanqr.    Cibb.  295.  Trin.  5  Gee.  a.  C.  B.    Chapman  v.  \Vilh. 

3.  A  prohibition  was  moved  for  to  zfuit  in  the  Vta  Chancellor^ 5 
Court  again/!  <:(ixt2\i\  h  ewers jjor  felling  ill  beer  and  falfe  meajure\ 
and  tbe  particular  excefs  of  jurifdidion  alledged  was,  the  exaHing 
juratory  caution  \  and  infifted,  that  though  they  have  the  affife  rf 
bread  and  beer  by  charter,  vet  a  power  to  punifli  by  fine,  and  to 
proceed  according  to  the  civil  law,  cannot  be  by  charter.     Holt 

Vol.  XXII.  B   .  Ch. 


1 1  ©nftierfit?. 

Ch.  J.fald  that  before  the  14  H.  8.  the  univtrfity  \i7ii' thzjun/HiSllon 
of  a  Uety  and  excrcifed  it  in  the  VIce-Chancellor's  Court;  but  the 
charter  of  the  14  H.  8.  grants  them  pffwer  oftrefpaff'es^  and  that  over 
cU  perfons  whatfoever,  if  a  Jcholar  he  party.  Adjoinatur.  Salk, 
343.  pi.  2.  Trin.  I  Ann.  "B.  R.  Rufli  v.  the  Chancellor  and 
Scholars  of  Oxford. 

« 

[    2    ]  (A,  2)    Chancellor  of  the  Univcrfity.     How  con* 

Jidered. 

I,  T  N  trefpafs,  two  fever al  grants  were  pleaded  from  twofeveral 
*  kings  to  y»  S.  Chancellor  of  the  univerjiiy  of  Oxford^  and  his 
fuccejjirs ;  and  admitted  for  good.  And  therdfore  it  feems  that  the 
chancellor  is  incorporated.  But  qu^re  tnde;  for  it  feems  to  be  only 
^n  office^  iic.    Br.  Corporations,  pL  25.  cites  8  H.  6.  18,  19. 


(B)  Poiver  and  Privileges  of  the  Vice-chancellor  s 
Courts  as  to  Suits  there ;  and  of  certifying,  &c. 
the  fame, 

!•  'T^  H  E  chancellors  of  the  univcrfities  of  Oxford  and  Cambridge 
'^    may  certify  excommunication  \  fur  they  do  it  by  the  king's 
charter.  8  Rep.  68.  b.  in  Trollop's  cafcy  cites  F.  N.  B.  64.  (C) 

2.  The  defendant  prated  his  privilege,  and  produced  a  certificate 
from  the  chancellors^  that  he  was  a  commoner  of  Exeter  College^  as  ap^ 
peared  to  him  by  a  certificate  of  P,  re£ior  of  that  college.     This  cer- 
tificate was  objedted  to,  as  not  being  pofitive.     Afterwards  the 
chancellor  certified  that  he  is  now  a  commoner  of  Exeter  College^  but 
did  not  fay  that  at  the  time  of  the  a£fion  brought  he  was.     But  the 
privilege  was  allowed.     Godb.  404.  pi.  485.  Pafch.  3  Car.  B«  K, 
r  ryer  v.  Dew. 
latMtep.         3-  By  thie  charters  granted  to  the  univeifity  of  O.  they  may  in^ 
4^S.  C—    quire  of  all  trefpaJli:s^  injuries^  and  of  all  picas  and  quarrels'^  fcfr. 
?"%  g7^^     (•  except  of  franktenemcnt)  where  afcholary  tfr.  is  one  of  the  parties^ 
•— — •  s.p,  ^c.     W.  a  fcholar,  called  the  wife  of  B.  (principal  of  a  hall  there) 
Per  LorU      old  blwd^  and  Called  his  daughter  fcurvy  whore  and  jade  ;  for  which 
NOTth '^        they  fued  him  in  the  Vice-Chancellor's  Court.     W.  prayed  a  pro- 
Veni/its.    hibition;  but  the  court  agreed  that  the  privilege  of  the  univerfity, 
g.  109.        as  to  conufance  of  pleas,  extends  to  cafes  where  una  pars  efi  fcho^ 
6  Cm^?2*^    Air/j ;  and  though  the  defendant,  who  was  the  fcholaris,  did  not  de- 
Scephent      ^^^^  ^^t  privilege,  but  would  oppofe  it,  and  prayed  the  prohibition, 
V.  Doaor     yet  the  caufe  was  remanded.     Cro.  C.  73.  pi.  I.  Triri.   3  Car. 
Berry. c.  B.    Wilcocks  V.  Bradell. 

Or  where. 

the  freehold  may  come  in  queftion,  as  in  trefpafs  qtiare  claufiim  f regie,  &  domum  intravit,  Src* 
Litt.  R;  25Z.  Paich.  5  Car.  C.B.  Crifp  v.  Webb.<vNorto  repievjn.  Gibb.  153.  Micb-  4  Geo. 
%,  a94.'Tri£k  5  Geo.  z.  C.  £•    Chapman  v.  Wiih* 

4.  The 


i.  The  univetfity  of  Cambridge  claimed  hy  their  charter  to  he  ^^''\^^^:, 
tUrki  of  the  market^  and  that  they  had  pozver  by  their  office  to  make  fntotWcm 
•rdersj  and  to  execute  them }  and  they  made  an  order  that  no  chandler  verbis. 
Ihould  fell  candles  for  more  than  4d.  halfpenny  the  pound  i  and 
becaufe  one  R.  fold  for  5d.  the  pound,  they  imprifoned  him.     A 
prohibition  was  granted ;  for  that  they  could  not  imprifon  without 
courfe  of  law,  and  as  clerks  of  the  market  they  had  nothing  to  do , 
but  with  viduals,  which  candles  are  not,     Hct.  145.  Trin.  5  Car. 
C,  B.  the  Univerfity  of  Cambridge's  cafe. 

5.  Bill  in  Chancery  to  be*  relieved  againft  a  ^flnrf  of  the  penalty 
of  100 1.  given  by  the  plaintifPs  faflicr  to  the  defendant,  vfho pleaded 
his  privilege  that  he  is  a  doSor  in  divinity,  fcholar,  and  refidentiary 
ftudent  in  the  univerfity  of  Oxford,  and  that  he  ought  not  to  be 
fued  but  before  the  chancellor  of  the  faid  univerfity,  or  his  deputy 

or  commiflary  for  the  time  being ;  but  the  plea,  on  debate,  was  [     3     1 
over-ruled.  Fin.  R.  45.  Mich.  25  Car.  2.     Williams  v.  Roberts 

6.  Bill  to  have  a  bond  delivered  up  of  100 1.  penalty,  the  money 
being  paid.  Defendant  pleaded  thai  he  is  a  privileged  perfon  of 
the  univerfit)^  of  Oxford,  viz.  a  do£J:or  of  laws,  and  refident  there  j 
which  the  chancellor  certified,  and  demanded  conujance  of  the  matter 
in  queftion,  as  determinable  before  him,  or  before  the  vice-chancel- 
lor, bis  deputy  or  commifiary,  and  not  elfewhere.  The  court  dlf- 
mifled  the  bill,  and  allowed  the  plea.  Fin.  Rep.  162.  Mich.  26 
Car.  2.     Bufby  v.  Crofs. 

7.  Bill  by  adminiftrator  for  an  account  of  inteftate's  eftate,  which 
defendants  had  got  into  their  poflefSon  on  pretence  of  fome  debts 
due  to  them  from  the  inteftate.  Defendants  pleaded  they  are  pri^ 
vileged  perfons,  and  members  of  the  univerfity  of  Oxford,  and 
there  reudent;  which  the  chancellor  certified^  and  demanded  conu^ 
fanc€^  as  examinable  before  him,  his  vice-chancellor,  deputy,  or 

commiflary,  and  not  elfewhere.     Plea  allowed.     Fin.  Rep.  292. 
Pafch.  29  Car.  2.  Powell  v.  Hine  and  Adams. 

8.  A  bill  was  brought,  fetting  forth  a  contrafl:  under  feal  with 
die  defendant,  for  making  a  leafe  of  certain  lands  in  Middlefcx,  and 
to  have  execution  of  the  agreement.  The  defendant  pleaded  the 
privileges  of  the  univerfity,  to  proceed  in  all  quarrels  in  law  and 
equity,  except  concerning  fi-eehold;  and  concluded  to  the  jurifdic- 
tion  of  the  court.  But  Ld.  Keeper  Guilfcrd  over-ruled  the  plea, 
becaufe  in  this  cafe  they  cannot  fequefter  lands  in  Middlcfex,  and  fo 
can  give  no  remedy;  and  becaufe  the  charter  of  the  univerfity  of 
Oxford,  iinpowering  them  to  proceed  in  all  pleas  and  quarrels  in 
law  and  equity,  &c.  ought  properly  to  be  extended  to  matters  at  com* 
mm  law  onfyy  or  to  proceedings  in  equity  that  might  arife  infuch  cafeSj 
and  not  to  meer  matters  of  equity^  which  arc  originally  fuch,  as  to  ex- 
ecute agreements  in  fpccie.  2  Vent.  362.  Hill.  35  &  36  Car*  2« 
Draper  V.  Crowther.  * 

9.  Up<m  a  motion  for  a  prohibition  to  the  univerfity  of  Cambridge, 
in  a  fiiit  there  in  the  vice-chancellor's  court,  for  keeping  a  taveniy 
it  was  (aid  that  the  charter  of  the  univerfity  (though  h  be  enaded  • 
is  not  confiraied)  and  it  das  not  extend  to  fug  therefor  the  penalty  of 

B  a  ^? 


■Attm. 


en  aS  df  parliament  i  but  this  fuit  ought  to  be  in  the  king's  court, 
and  a  recovery  or  judgment  there  is  not  pleadable  in  bar  in  the 
courts  here.  After,  in  Hill.  Term  9.  W  3,  there  having  been 
a  .prohibition  granted  to  the  univcruty  in  a 'proceeding  againft  P. 
for  keeping  a  tavern,  and  a  prohibition  executed,  it  was  now 
moved  for  a  fuperfedeas  to  the  prohibition,  or  a  conliiltation  ;  but 
the  Court  (aid  that  they  ought  t$  declare^  and  plead  their  privilege^ 
as  was  done  in  Fletcher's  case  in  the  Exchequer ;  for  it  being 
a  cafe  not  yet  refolved^  they  would  have  their  privilege  (hewn;  but 
when  it  has  been  pleaded,  then  they  zvould  take  notice  of  it  ubon  a  mo^ 
tion ;  and  it  being  faid  that  they  had  not  declared,  the  Court  faid 
that  they  ought  to  appear  and  demand  a  declaration.  And  rule 
was  given,  that  they  declare  in  a  week.  Skin,  665.  Mich.  8  W. 
3-  B.  R.    UhivcrJity  of  Cambridge  v.  Price, 


[    4    J         (C)    Privileges  of  the  \J riivtxiititsf an)oured. 

I.  'X'HE  privilege  of  the  univerfity  of  Cambridge  ought  to  be 
'*'    maintained'^  and  not  infringed  by  this  court;  per  Cur*  Chan. 
Rep.  86.  10  Car.  i.     Byat  v.  Pickering. 

2*  A  painter  that  had  duelt  long  in  Oxford,  and  had  been  for 
tn^ny  years  of  the  corporation,  was  chofen  into  an  office  in  the  corpo* 
raiion  \  but  be  ref jfing  to  hold,  debt  was  brought  againft  him  for 
the  penalty.  It  was  moved  to  allow  him  the  privilege  of  the  uni;> 
verfity,  and  a  certificate  was  produced  from  the  chancellor,  that  he 
uuas  matriculated  and  regiftered  in  the  univerfity,  and  afervant  to 
Dr,  Irijh,  But  it  appearing  to  the  court  that  he  was  regiflered  hut 
two  days  before  his  ele^ionj  and  that  he  was  no  fcrvant  attending  Dr. 
Iri(h,  but  bad  his  dwelUng-bovfe,  and  kept  Jhop  In  the  town,  ana  that 
his  getting  himfelf  admitted  was  to  hinder  the  remedy  the  town  had 
againft  him  for  [not]  holding  his  office ;  the  privilege  was  denied 
by  the  whole  court,  2  Vent,  ic6.  Mich,  i  W.  &  M.  inC.  B. 
The  City  of  Oxford's  cafe. 

(D)  Prhilege.     To  prefent  to  xht  Livings  of  Vo^iih 

Recufants^  and  whom. 

ItontgTMn  1.  3  y^f .  X.   lyNACTSj  that   every  popijb'recufant  convi£f^ 
a  next  ^^,  j.      xLi  during  the  time  that  he  Jhall  remain  a  recufant 

of  anlSl  tonvl£f,  Jhall  from  arJ  after  the  end  of  this  pnfmt feffton  of  parliament, 

'vou'fon,  be  difabled  to  prcfent  to  any  benefice  or  eccleftaftieal  living,  or  to  no^ 

mnAaftar^  Piinatc  to  any  free  fcbool^  hofpital,  or  donative*,  and  fiiall  likewife  be 

Tenmsncu^  ^ifrhled  to  grant  any  avoidance  to  any  benefice. 

fanty  and  it  UnviHuly  the  grant  is  voiUy  and  the  nniverftcy  Ihall  have  tl.r,  prefentation ;  for  the  a£t 
has  a  reCrofpeA  to  the  commencement  of  the  feflions  of  the  pai'linment*  10  Rep.  53.  b.  55.  a.  56. 
Trin.  11  }4c.  Chancellor  of  Oxford  univcrfiry's  cafe.— >* And  it  IhaU  not  be  proliimed  in  law* 
iinlefs  it  be  exprefsly  averred  that  his  becoming  recufant  afterwards  was  by  covin,  to  avoid  liis 
grant ;  nor  wiU  the  court  adjad^e  the  grant  to  have  been  made  to  any  other  tnttut,  than  is  found 
ky  the  jury.    IbiiK  56*  a.  57.  b.  ■     ■   S.  C.  cice4  by  |iullon  J.  'Winch.  97.  m  cafe  of  Wuodley  v. 


llie  BiihVp  of  Exeter  and  Mtnnenng.— — And  cited  per  eundem  Jo.  26.  in  the  cafcof  Scandca 
T.  the  Univerfity  o(  Oxford  and  Wbittoo. 

S.  19*  Tbf  chancilUr  cndfcholars  of  the  univerfity  ofOxfordyfiaB 
ha%*e  the  prefentation^  &c,  to  every  fuch  benefice^  fc body  nofpitalj  and  do^ 
nativiy  m  the  counties  cf  Oxtbnl,  Kent,  Middlefex,  Suflex,  Surry, 
Hampfhire,  Berk&ire,  Buckinghamihire,  Gloucefterihire,  Wor- 
cefterihire,  Stafibrdlhire,  Warwickihire,  Wiltlhire,  Somerfetfliire, 
Devonlhire,  Cornwall,  Dorfetlhire,  Herefordfliire,  Northampton- 
£hire,  Pembrokeihire,  Carmarthenfiiire,  Brecknockfliire,  Mon- 
mouthOiIre,  Cardiganfliire,  Montgomeryfliire,  the  City  of  London; 
and  in  every  city  and  town,  being  a  county  of  itfclf,  wituin  the  li« 
mits  of  the  counties  aforefaid. 

S,  20.  The  chancellor  andfcholars  of  the  univerfity  tf/'Cambridge^ 
Jbali  have  the  frefentation^  ^c,  to  every  fuch  benefice^  tchool^  hofpitaly 
I  and  donative^  in  the  counties  of  Hertfordihire,  Cambridgefbire,  nun- 

I  tingtonihire,  Suffolk,  Norfolk,  Lincolnfhire,  RutlandThire,  Leicef- 

teiihire,  DerbyOiire,  Nottrnghamfliire,  Shropihtre,  Che&ire,  I  /an- 
caihire,  Yorkfhire,  Durham,  Northumberland,  Cumberland,  Weft-  f  C  1 
morland,  Radnorihire,  Denbyfliire,  FlintiQiire,  Camarvonlhire) 
Anglefey,  Merioneth,  Giamorgaoihire ;  and  in  every  city  and 
town,  being  a  county  of  itfelf,  lying  within  the  limits  of  the  coun- 
ties iaft  mentioned. 

5^  21.  Provided  that  neither  of  the  univetftties  Jhatt  prefent  to  any  Cawley's 

hen^Sce  any  fuch  perfon  as  Jhall  then  have  any  other  benefice  with  cure  JLaws  of 

offouL^y  and  fuch  prefentatiofi  fl>aU  be  void.  l^^^ys!" 

ihji  a  fine  cura  is  a  benefice,  and  yet  ihe  univerfity  mtiy  prefent  or  nominate  one  tliat  has  a  fme 
cura ;  chat  a  donative  of  the  king's  may  be  ciun  cura  animaruni.  And  fo  is  the  church  of  the 
tower  of  London.  Cro.  [C.  337.  361.!  Mich.  9  Car.  Mackal(.ar  v. Todderick.  And  the 
univerfity  cannot  prefent  or  nominate  him  that  haih  fuch  a  donative.  Notwithftanding  what  is 
faid  by  Sir  £dw.  Coke,  3  Inft.  35 5* at  feems  tiiat  a  dranry,  archdeaconry,  prebend,  Uc  are  not 
benefices  with  cure  of  fouls  ;  nor  had  they  been  coniprehen<Jed  under  the  name  of  benefices  with 
care  of  foub,  within  the  ftatiite  of  21  H.  8.  Pluralities,  although  the  fpccial  pruvifo  in  that  a<5t 
]iad  been  omitted  ;  fur  th.it  provifo  is  ex  abundant),  and  there  is  no  fuch  to  except  them  out  of  the 
ftatute  of  13  Eliz-cap.  la.  of  reading  the  articles ;  and  yet  if  a  dean,  archdeacon,  or  prebendary, 
fcad  not  the  articles  within  the  time  limited  by  13  Eliz.  his  promotion  is  not  void  by  that  flntute  1 
aiid  tJ*,e  reafon  is,  becaufe  it  is  .t  benefice  with  cure  of  fouls.  Tlie  opinion  of  JufticcTirrel  at  Lin- 
coln ;ififes,in  Lent  166S,  who  in  the  cafe  of  Dr.  Sanderson  deniedthe  archdeacon  of  Lincoln  to 
lie  lawful  archdeacon,  for  that  he  bad  not  read  the  articles  within  the  time  fo  limited  ;  and  af- 
fioned  an  archdeaconry  to  be  a  benefice  withcuie  within  i  ^  Eliz.  being  contrary  to  law, and  to  tho 
received  meaning  of  that  Hat ute.  And  as  for  a  prebend,  the  reafon  given  for  the  opinion  in 
Bljin'o  AN'n  Maddox's  cafe,  B.  R.  Mich.  29  &  30  Eliz.  is  exprefsly  ngainll  what  is  faid  by  Sir 
£4.  Coke  ;  for  it  was  there  agreed,  that  a  Inym.in  m?y  be  prefented  to  a  prebend  quia  non  habet 
curam  animarum.  Cro.  Eliz.  79.  And  for  the  fame  reafon  a  dean,  archdeacon,  prebendary,  &c«' 
msy  be,  in  this  cafe,  prefented  or  nominated  by  the  oniverficy ;  for  their  promotion  is  nut  a  bene-" 
fice  with  cure  of  fouls. 

2.  T}jc  univerfitics  (hall  prefent  to  the  livings  ofpopifif  rccufants  3  Lev.  33*' 

coavii^  {  but  ihall  not  prefent  a  perfon  already  beneficed.     Per  3  J^j^'  ^^q' 

Jac.  I,  5.     Se^  the  pleadings  on  this  in  2  Lutw.  IIOQ,  I<d.Petre  b.  s.C. 
V.  the  Univerfity  9f  Cambridge  and  Wpqdrofte, 


B  a  (£}  Privifege 


f  aniWfif^. 


(E)     Privilege  to  prcfent  to  the  Livings  of  Rccu* 

fants.     Prevented  by  what. 

Hob.  ia6.  I.  T  N  quarc  impedit  by  the  univerfity  of  C.  againft  P.  and  W.  & 

pi.  158.  s.  X  jj»  ^j^g  plaintiflF  counted  that  P.  had  an  advowfon,  aivl  was 

of  The*"**  conviftcd   2  Jac.   of  rccufancy;  after  which  the  church  became 

Chakcel-  void,   and  that  thereupon  it  belonged  to  the  plaintifis  to  preiet^t 

LOR,  &c,  by  the  ftatute  3  Jac.  cap.  5.  W.  pleaded  that  the  advoivfon  was  ap" 

■BiDoTv.  P^^^^^^  ^0  ^^^  manor^  and  that  2  parts  of  the  manor  were  feifed  int9 

Wal-      *  the  Kings  hands  by  proceis  out  of  the  exchequer,  according  to  thq 

CRAVE,  ftatvte  28  Eliz.  and  that  the  King  granted  the  2  parts  to  IV.  cum 

in^he*rn-  pertinentiis^  and  alfo  all  hereditaments ;  but  without  any  fpecial  words 

quirition  of  advowfons ;  and  that  thereby  the  prefentation  belonged  to  him. 

anJ  fcifure  But  all  the  couft  contra,  for  want  of  the  word  advowfons,  or  of  adea 

is^irw^H^oT  P^^'^®  ^  integre,  &  in  tarn  amplo  modo  &  forma  prout,  &c.  as  P. 

the  advow-  had  the  fame  manor ;  and  fo  writ  to  the  bifhop  was  awarded  for  the 

fonfpedal-  King.    Mo.  872.  pi.  1214.  Trin.  14  Jac.  C.  B.  The  Chancellor^ 

paits^of  the  ^^*  ^^  Cambridge  v.  the  Bifliop  of  Norwich,  &c* 

advowfon  will  follow  2  pans  of  the  manor,  and  then  the  King  will  prefent  alone ;  but  becaufe 
tiie  want  of  words  in  the  Kinti;'!  grant  ytyn  notfufficienc  to  carry  the  advowfon  fiom  him  to  W. 
but  ferved  only  to  prove  the  King's  title  againft  the  defendant,  the  court  would  not  award  a  wric 
to  the  bilhop  for  the  King  (he  being  no  party  to  the  adliun)  except  his  title  were  clear  againft  all 
the  parties  to  the  adlion  ;  whereupon  the  platntiffis  were  demanded  why  a  writ  to  the  bifhop 
fhoald  not  go  for  the  Kii)g»  ujMm  his  title  appearing  by  the  defendant's  plea,  who  now  confeiTed 
the  fame,  and  difclatmed  their  title  fet  forth  m  their  declaration ;  and  thereupon  judgment  was 
given  for  the  Kiag,  and  a  writ  awarded  to  the  *  bi(liop,that  notwithftandingthe  reclamation  of  the 
defendants,  he  (houild  remove  the  incumbenti  and  admit  idoneam  perfooam  ad  pracfentauonenx 
dumini  regis. 

*r  6  ] 

But  iMd.  2.  If  patron  recufant  grants  the  patronage  in  fee  to  another,  in 

ptr  HSton  ^^^  ^'^  *®  univerfity  fiiali  not  have  the  prefentment.  And  in 
J.  If  a  pa-  the  fame  manner,  if  he  grants  it  in  tail  for  life  or  yearsy  during  the 
tron  makes  continuance  of  this  grant,  he  is  not  patron  in  poffeffion ;  and  therc- 
a  leafe^for^  f^j.^  ^^  univerfity  Ihall  not  prefent  by  the  words  of  the  ftatute  of 
Sd^wfon*,"  3  Jac. -5.  per  Jones  J.  Jo.  19.  Hill.  20  Jac.  C.  B.  in  cafe  of 
aod  after-     Standen  V.  the  Univerfity  of  Oxford  and  Whitton. 

wards  be- 

conges  a  recufant,  the  univerfity  (hall  have  the  prefentation  as  a  future  intereft  given  to  them* 
■  So  if  i»  be  by  covin,  the  univerfity  (ball  have  it.     Arg.   10  Rep.  56,  a.  in  Chancellor  of 
Oxford's  cafe.— -So  grant /or  yuan  in  trujl^  the  Court  inclined  that  it  was  void.    4  Le«  %\%n  Alton* 
•^•-•Godb.  216.  pi.  309. 

m 

3.  If  a  patron  acknowledges  a  Jlatute  merchant^  and  after  becomes 
recufant  convift,  and  then  the  ftatute  is  emended,  the  univerfity 
notwithftandin^,  fflall  have  the  prefentment;  per  Hutton  J*  Jg^ 
a6.  in  cafe  of  Standcft  v.  Oxford- Univerfity  and  Whitton* 


(F)  Privilege 


(KntteBtfic^. 


(F)  Privilege  to  prcfcnt  to  the  Livings  of  Recii- 
iants.  Prevented  ^hy  Trufts  ^  and  Hctj:)  to  be 
difcavered. 

X.    Z>  TJIat,  I  W.l^M.  cap.  26./  2.     Every  ptrfon  refufin^  ii 

*-'  make^  or  u  appear  for  the  xnaking^  the  declaration  againji 
iranfuhjiantiation^  and  whoje  name  /hail  be  recorded  at  the  quarter'^ 
Jefflons^  is  difabledto  make  any  prefentotiony  donation^  or  grant  of  avoid" 
an:e  of  any  ecchftafiical  livings  as  fully,  as  if  he  were  a  popijh  recufant  ^ 
convicf^  and  the  chancellor^  fafc,  of  the  univerftties  Jhall  have  theprefen* 
tation  in  the  rejpt£tive  limits  mentioned  in  the  a£i  3  Jac,  J .  cap.  5. 

S.  3.  Truftees  of  recufants  are  difabled.  to  prejcnt  or  grant  any 
avoidance  of  any  ecckftajllcal  livings  free  fchooly  or  hofpitalj  and  tbi 
reJpeSfive  univerfities  are  to  havt  &e  prejentations. 

And  if  any  tmflee^  mortgagee^  or  grantee  of  any  avoidance^  JbaU 
prefentj  ^r.  to  anyfuch  ecclefiajiical  living,  (^c.  where  the  truji  fhall 
he  for  any  recufant  con^i£l,  or  difabUd  without  giving  notice  of  the 
ervoidance  in  writing  to  the  Vice-Chancellor  of  the  univerjity,  to  whom 
the  prefentation  flfall  belongs  within  three  months  after  the  avoidance^' 
be  Jhall  forfeit  500/.  to  the  univerftty  to  which  the  prefentation^  tfr, 
ft>aU  belong  J  to  be  recovered  in  any  of  their  Majefiies  courts  ofrecord^ 
hy  a^ion  of  debty  &c. 

S.  7.  Perfons  making  the  dedaratiim',  and  taking  tke  oaths  before 
the  juflices  at  the  quarter-fejponsy  where  their  nanus  Were  recorded^ 
fhall  he  difcharged  of  the  di [ability. 

H.  12  Ann.  flat.   2.  cap.   i^  f.   1.  Papijis  and  their  children^  *^hiL 
under  the  age  (f7.\  years,  not  being  proteflunts^  ♦  though  not  convi^h-  P*'®^*"* 
ed,  to  lofe  their  prcfentations,  and  their  truflees  Jifabtpd  to  prefent  \ 
but  the  reJpeSiive  univerfity  jlmll. 

S.  2.  rrcfentor  to  be  examined  by  the  ordinary^  whether  he  be  a 
papifl  9r  a  tru/fee  for  fuch. 

o.  3.  Prefentee  to  be  examined  upon  oath  by  the  ordmary,  if  be 
knows  or  believes  the  prefenior  to  be  a  papifl^  or  a  truflee  for  a  papi/l^ 
w  for  the  children  of  fuch,  or  any  other  perfon\  and  if  he  anfwers 
not  dlre£lly,  the  prefentation  to  be  void. 

S.  4«  XJniverfittes  and  their  prefentees  may  bring  a  bill  in  chancery  j,     7     J 
for  dtfLifuery^   and  upon  negle£fing  to  anfwer^   the  bill  to  be  taken 
pro  confejfo. 

Prevtded  that  all  perfons  having  fully  anfweredy  and  not  knowing 
any  thing  of  fuch  trufts,  Jhall  be  intitled  to  cofis. 

S.  S*  Patrons  and  their  clerks  contefling  the  right  of  the  univer*  ?"  TT\ 

fity  In  quare  impedit,  may  be  examined  in  court^  or  by  commijjian  or  ^s^'moVed 

affidavit,  as  the  court  jhall  think  proper,  as  to  fecret  trufls  \  and  if,  that  tho 

upon  difcovery  who  is  the  ceffy  que  trufl,  he  fhall,  upon  a  rule  made  for  v)^}^^)^ 

bim  to  come  into  court,  or  before  commijjioners,  to  make  the  declaration  ^c*™igi« 

againft  tranfub/larttiation,  negUSf  fo  to  doy  he  Jhall  be  efieemed  cmviS  of  paci  on« 

in  reJpeG  to  his  prefentation.  age,  might 

J*  *    -f  be  cxaiwn- 

tA  upon  oath  touching  fecret  tnift?  forpnpi(ls,  purfaint  toftat.  \%  Ann.  cap,  T4«  and  a  cemtnij/ioM 
for  fuch  examioatioa  was  ordered  lo  Wuc,  Mrt^ed  ty  tbt  3  pi ahoMtaries,  crony  z  oftbnh    Bamet't 

jj^  Notes 


7  Onftetfitg; 

Kotes  in  C.  B.  2.  Trin.  ri  &  ii  Geo.  2.  Kingv.  the  BUhop  of  Carlifle,  and  the  MkfteraBd 
Scholars  of  the  univerficy  of  Cambridge. 

S.  6,  Jnd  the  anfwer  of  fuch  patrons,  and  the  perfans  fir  whom 

they  are  intrujied,  and  his  and  thetr  clerks,  and  their  examinations  and 

affidavits  taken  as  afirefaid,  by  order  of  any  court,  or  by  the  ordinaryj 

Jhall  be  allowed  as  evidence  againft  fuch  patron  fo  prefenting,  and  his 

clerk. 

S.  7.  Provided  thai  no  bill,  or  any  di/covery  niade  by  the  anfwer 
thereto,  or  to  any  fuch  examination,  Jhall  fub}e£l  the  perfin  making 
fuch  difcovery,  or  not  anfwering,  to  any  oth/r  penalty  than  the  lofs  of 
the  prefentation. 

S.  8.  No  lapfe  Jhall  incur,  nor  plenarty  be  a  bar,  till  three  months  ' 
after  the  anfwer  put  in,  or  the  bill  taken  pro  confeffo,  or  the  profecu^ 
tion  defertea,  provided  fuch  bill  be  exhibited  before  any  lapfe  incurred. 

S.  10.  Upon  confejjion  or  dijcovery  oftrujl^  deeds  may  bs  inforcedt^ 
te  produced. 

3,  II  Geo.  2.  cap.  17.  /  5.  Ena&s,  That  every  grant  of  any 

advowfon  of  any  ecclefiajiicai  living,  fchool,  hofpital,  or  donative,  and 

every  grant  of  any  avoidance  thereof,  by  any  papift  or  perfon  making 

frofejfun  of  the  yopijh  religion,  or  any  mortgagee  or  per/on  intrufte^ 

for  any  papift,  &c.  Jhall  be  void,  unlefsfuch  grant  Jhall  be  made  bona 

fide,  and  for  a  full  conjideration,  to  a  proteftant  pur  chafer,  and  only  for 

the  benefit  of  proteftants ;  arui  fuch  grantee  (hall  be  deemed  a  trufteoL 

for  a  papift,  and  they  and  their  prejentees  Jhall  be  compelled  to  make 

fuch  difcovery  relating  to  fuch  grants  and  prefdntations,  as  by  the  aSi 

12  jinn.  flat.  2.  cap.  14  is  directed.     And  every  devife  to  be  made  by 

any  papifi  of  any  fuch  advowfon,  &c.  with  intent  to  fecure  the  benefit 

thereof  to  the  heirs  or  family  of  fuch  papijl,  Jhall  be  void}   and  Juch 

devijees,  andperfons  claiming  under  fuch  devifees  and  their  prefentees, 

JhaU  he  compelled  to  difcover  whether  fuch  devifes  were  not  made  with 

ihffaid  intent^ 


(G)     Privilege  to  prcfcnt  to  Livings  of  Recufants^ 

Devejled. 

I.  "tll/HE N  once  the  prefentation  hac  vice  is  ve/led in  the  uni- 
^^  verfity,  though  the  recufant  conforms  himfelf  afterwards 
or  dies,  yet  the  uni verfity  fball  prefent,  10  Rep.  58.  a.  Trin.  11 
jac.  in  the  Chancellor,  &c.  of  Oxford-Univerfitj's  cafe. 
•  2.  If  recufant  is  attaint  of  felony  or  prasmumre,  the  intereft  of 
the  Univernty  Ihall  not  be  deveftcd ;  per  Hutton  J.  Jo.  26.  in 
cafe  of  Standen  v.  the  Univerfity  of  Oxford  and  Whitton. 

3.  If  A.  be  a  popi/h  recufant  conviSi,zxiA  by  pardon  that  convi^ion 
is  pardoned  (as  it  has  been  held  it  may  be)  and  then  the  church  be- 
iiitc  of  12.  ^^^"  '^^'^  ^^*  Watfon  fays^  WatC  Comp.  Inc.  8vo.  169.  cap.  ii, 
Ann.  cap.  that  he  conceives  that  the  univerfity  fhall  not  have  this  prefentation, 
tA.  papiits  for  that  the  patron  was  no  recufant  convift  at  the  time  the  prefen« 
vidcJ^or  tation  became  void,  his  former  conviction  being  taken  away  by  the 
not  ill*  Aich  pardon  \  for  the  pardoj\  hath  not  only  pardoned  the  convi£tion,  but 


[  8  3 


M>  reftored  the  party  lo  hit  ability,  nocwithftanding  that  he  do  ^'^reaod  hf 
not  cofifonn ;  for  the  word  c^tvi^i  is  U  h  undarjiood  throughout  the  ^^^^ 
wbA ftatute^  although  it  be  left  out  in  tiu  middle  of  the  fentcnce  are  to  lofe 
in  the  (aid  ftatute,  which  ena^  that  every  perTon  who  ihall  be  a  their  pre- 
recuiant  convid  during  the  time  that  he  Ihall  remain  a  recufant  s^^^||^ 
fand  fays  not  cohvid)  ihall  be  .di£ibled  to  prefent  to  any  church,  preamble 
ofc.  and  cites  Trin.  4  W*  &  M.  C.  B.  the  Lord  Petre  v.  the  of  the  iaid 
Univerfity  of  Cambridge  and  Woodroffe.     3  Lev.  332.    And  Ca/s,  ^"^"^^ 
indeed,  no  peribo,  ftridly  fpeaking,  can  pr<^rly  be  faid  to  be  a 
recufant,  before  he  be  convicted  of  it;  for  it  is  the  convi£lioa 
wihich  in  law  is  the  proof  and  evidence  of  the  recu&ncy. 


(H)     Prefentation  to  Livings  of  Recufants. 

Avoided. 

I.  I  ^.  {^  J/,  p N  ACT  S,  That  tbeleufficeto  wbkbperfons  org 
Sejf,  I.  »6.      "-  pnfented  ly  the  univerfitUs  for  tbi  recujancy  of 
the  patroKy  fliall  become  void  in  cafe  ^  abfmcifrom  the  fame  above  the 
fpace  of  bo  days  in  attj  one  year. 


(I)     Pleadings.     As  to  Prcfcntments  to  Living  of 

Recufants. 

I.  T  F.  a  quare  impedit  be  brought  upon  the  (latute  3  Jac.  i.  cap.  $• 
^  by  either  of  the  univerflties,  it  mud  be  alleged  in  the  count  that 
the  patron  was  a  recufant  conviSf  at  the  time  of  the  avoidance  j  for 
without  that  they  do  not  enable  themfelves  to  take  beneiit  of  the 
iaida£t;  but  they  need  not  aver  that  he  yet  continues  recufant. 
10  Rep.  53.  b,  57.  b.  58.  a.  Trin.  1 1  Jac.  the  Chancellor,  &c,  of 
Oxford  Univerfity's  cafe. 

2.  Quare  impedit  to  prefent  to  the  church  of  H,  The  univer- 
fity pleaded  the  ftatute  23  Eliz.  cap.  i.  of  forfeiture  of  20 1,  a 
month  for  not  coming  to  church ;  and  alio  another  ftatute  28  Eiiz. 
cap.  6.  which  enads,  that  when  an  i.idi^hnent  is  found  agatnfl  him, 
proclamation  fhall  be  made  ^at  he  render  himfelf  before  the  next 
ai&fes;  which,  if  he  do  not,  that  negh6t  ihall  be  a  fuiHcient 
convi£lion,  as  if  it  had  been  by  verdit^  that  all  this  was  done,  but 
that  he  did  not  render  himfelf  to  the  iheritf  at  the  next  feffions^  and 
(o  was  convicted,  then  they  plead  the  ftatute  3  Jac.  5.  that  a  popiih 
recuiant  convi£t  (hall  be  difabled  to  preient  to  a  benefice,  but  that 
the  Chancellor,  &c.  of  both  univerfities  ihall  prefent  within  the  • 
relpedive  counties  lunited  by  that  acl;  and  that  the  plaintiff  being 
a  fopijb  recufant  eonvi^j  the  church  became  void  by  the  death  of  the 
incwnbent',  per  quod  the  defendants  prefent ed  JV.  who  pleaded  in 
abatement  the  famefiatute^  6fr.  but  did  not  conclude  this  plea  with  f  ^  1 
the  record  of  the  convi£lion  hie  in  curia  prolaf^  &c.  The  plaintiff  t  9  J 
replied  the  general  pardon  of  Jac.  2»  as  to  the  plea  of  the  univerfity^ 

and 


Omwrfifp. 

0nd  demurred  to  the  flea  of  W,  And  upon  arguing  the  demurrer, 
this  plea  was  held  illj  becaufe  the  Jfatute  H  Jaliz*  was  mifrecited, 
that  being  that  the  perfan  Jhall  render  himself  to  the  Jheriff  before  th§ 
next  ajfifes ;  and  the  plea  isy  that  he  did  not  appear  at  the  next  affifes  j 
beiides  he  did  notjhew  any  record  of  convihion^  by  the  words  htc  in 
curia  prolat*.  And  that  was  held  a  eood  caufe  of  demurrer.  3 
Lev.  332.  Trin.  4  &  5  W.  &  M.  C,  B*  Lord  Petre  v.  Cain- 
bridge  Univerfity, 


(K)     JurifdiSHon  claimed  and  allowed.     And  Plead- 
ings. 

Br.  Pre-       !•  ^TPHEclerks  of  Oxhrd  prefcribed  to  have  principalities  of 
fcription,  A    hoftels  before  any  other^  where  clerks  have  been  before,  and 

s^'c  1!b?    '^  *^^  thereof  plea  \  and  the  other  purchafed  prohibition  and  attach- 
juriVdic- '    ment  thereupon,  and   the  clerks  obtained  confultation.     And    it 
tion,  pl.4«    was  held  in  a  manner  (that  becaufe  ^ty  did  not  claim  to  hold  this 
cites  S,  c.    pig^  ^j  offranktenement^  but  as  occiepiers  for  the  time)  that  therefore 
the  prohibition  does  not  lie  ;  and  this  was  of  plea  held,  diereof  be- 
fore the  chancellor  of  Oxford,  by  their  privilege.     Quaere.     Br. 
Attachment  fur  Prohibition,  pi.  2.  cites  40  £.  3.  17. 

2.  Trefpafs  againft  T.  C.  of  goods  carried  away  in  O.  T.  C.  de^ 
fended  the  tort  andforce^  and  demanded  judgmentMf  the  court  would 
take  conufance ;    for  King  H.  4.  granted  to  A,   B,  chancellor  of 
Oxfordy  and  his  fucceJJors<,  that  they  JJjould  not  be  iti^leaded  by  any 
action  of  things  which  they^  did,  by  reafon  of  their  of^ce^  which  they 
have  ufed  to  do  in  Oxford \  and  it  has  been  ufcd,  that  every  one  who 
has  a  houfe  there^  fliould  make  the  pavements  before  his  houfe  to  the 
kennel^  when  it  is  ruinous ;  and  if  he  will  not^  that  the  chancellor 
Jhall  warn  him  to  do  it  by  a  certain  day,  which j  if  he  does  not  do^  the 
chancellor  Jhall  do  /V,  ana  then  dijlrain  him^  and  retain  the  dijlrefs  till 
the  party  has  made  gree  thereof  \  and  the  plainttiF  is  remaining  in 
Oxford,  and  the  pavement  before  his  houfe  was  ruinous,  and  T.  C. 
chancellor  warned  him  to  do  it  by  a  day,  and  he  did  not  do  it;  by 
which  the  chancellor  did  it  at  his  own  cofts,  and  diftrained  him 
by  the  fame  goods ;  judgment  if  the  court  will  take  contilance. 
Per  Cott.  Juft.    Tou  have  juftified^  therefore  have  affirmed  the  ju- 
rifdiftion  of  the  court;   for  you  ought  to  have  pleaded  the  grants 
which  /V,  that  you /hall  not  be  impleadedy  &c.  and  demanded  judgmtat 
ii  curia  cognofcere  velit,  and  yet  upon  fuch  plea  it  is  not  good, 
becaufe  the  king  fhall  do  a  tort  to  none ;  for  a  grant,  that  a  man 
(ball  not  be  impleaded,  is  void.     And  after  Rolf  waived  the  plea  to 
the  jurifdi£lion,  becaufe  the  opinion  of  the  court  was  againft  him. 
Br.  Jurifdi<SHon,  pi.  39.  cites  8  H.  6.  18. 
If  an  aaion       3*  William  Lowghcr  appeared  and  anfwered,  but  Robert  Low- 
be  brought    gher  claimed  the  privilege  of  the  univerfity  of  Oxford ;  but  becaufe 
pfrninfl  a       t]je  (^y  Do6tor  Lowgher  was  joined  with  William  Lowghcr  in  the 
^a^hllwho    ^*^'>  ^^'*^^  "^^  notfubjea  to  the  fame  jurifdiSfion^  therefore  ordered 
llnia'rnry     ' procefs  to  be  av/arded  againft  him,  to  fhew  other  caufe  why  he 

Ml  ilus  cafe  Ibould 


ihouM  not  anftrcr.    Gary's  Repj.  yq.  cites  i8  &  19  Eliz.  White  the  (choiar 
T.  Robert  Lowgher,  Dr.  of  Divinity,  and  W.  Lowgher.  ^^?|^- 

tA  ^i-iih  him)  ihall  not  have  the  privilcg'?  or  benefit  of  the  charter.     Arg.  He«.  18.  (bis)  in 
Wilcock's  Cafe»  ekes  14  H.  4.  %u Litt.  Rep.  41.  cites  S.  C.  accordingly. 

4.  In  debt  on  bond  made  at  C.  in  the  county  of  Surry,  the  de-  F    i  o  J 
fendant  pleaded  the  privilege  of  the  univerfity  of  Cambridge  grant-  j^^  ^j^^ 
cd  by  Queen  Eliz*  for  fch<Sars,  &c.  and  their  (ervants  upon  controls  Tit.  PrivU 
madU  within  the  univerfity ;    and  fhews  that  the  bond  was  made  l^g«  "»99- 
in  Cambridge,  and  that  he  was  a  fervant  of  the  fcbdars,   viz.  J^tw  r^^e 
hinUff  9f  Kmfs  College  in  that  univerfity,  and  inhabiting  within  book  1  and 
the  town  of  Canjbridge,  and  prednas  of  that  ubiverfity;    and  ^^^^^ 
therefore  a  privileged  perfon  of  the  fame:  and  upon  reading  the  ^^^j^mur- 
record,  it  feemed  that  the  defendant  being  a  bailiff  of  the  coUege,  rer  that  ta 
is  not  capable  of  the  laid  privilege.     Brownl.  74.  Trin.  13  Jac.  was  not 
Carrdl  v.  Paflcc,  Bi^^t 

has  only  the  wottl  (feetned}  4S  bera* 

5.  In  trefpafs  for  an  ajfault  end  battery  at  B.  in  com*  Hartford^ 
the  defendant  pleads  that  he  was  fervant  to  a  fcbolar  of  St  john^s 
college  in  Cambridge ;  that  they  are  to  have  conufance  there^  and  not 
to  be  drawn  out  of  the  univerfity -y  and  (hewed  their  charter  for 
Cambridge  and  for  Oxford,  and  the  ad  of  13  £Iiz.  for  con- 
firmation of  the  charter  for  Oxon  and  for  Cambridge.  The  plain- 
^ff  demurs,  becaufe  the  defendant  takes  no  traverfe,  which  he 
ought  to  have  done  with  an  abfquc  hocy  that  h^  was  culpable  in  any 
place  extra  univerfitatem  Cantabrigia^  that  fo  they  might  have 
taken  ifTue.  The  whole  court  clear  of  opinion,  that  the  de- 
fendant here  ought  to  have  concluded  his  plea  with  a  traverfe  \ 
and  fo  by  the  rule  of  the  court,  judgment  was  given  for  the  plain- 
tiff.    3  Bulft.  282.  14  Jac.  Payn  v.  Worth. 

6.  In  ejectment  for  a  houfe  in  Oxford^  the  defendant  pleaded  the 
privilege  of  the  univerfity,  and  that  he  ought  to  be  fued  before  the 
vice-chancellor,  according  to  their  courfe  of  proceedings  there; 
and  fct  fcrth  their  charter,  whereby  they  had  conufance  of  all  fuits, 
contrads,  covenantS5  quarrels  (except  concerning  freehold)  and 
that  this  being  a  perfonal  a£lion,  they  ought  to  have  conufance 
thereof.  But  all  the  court  held,  that  the  vice-chancellor  had  no 
jurifdidtion  in  this  cafe,  becaufe  in  this  a£fcion  he  (hall  recover 
pofleSon,  and  have  an  hab.  fac.  poffeifionem,  and  fo  he  that  has 
a  freehold  may  be  put  out  of  poffeiHon ;  but  in  an  adion  of  covenant^ 
where  the  plaintiff  (hould  recover  damages  only,  it  feems  it  would 
have  been  otherwife.  Cro.  Car.  87.  pT..  9.  Mich.  3  Car.  B.  R. 
Halley's  cafe. 

7.  On  a  hill  in  equity  in  the  exchequer^  as  debtor  and  accountant^  S.  C.  cited 
againfl  J^  S.  who  had  the  privilege  of  the  univerfity  of  O.  he  plead-  ^y  ^^^!^.^^ 
ed  bis  privilege,  and  fet  forth  their  *  charter  of  exemption,  &c.     '    f^'' 
Hale  Ch.  B.  (aid  that  the  general  privilege  of  a  perfon,  as  member  Pafch.  21 
of  the  univerfity,  does  not  toll  the  particular  privilege  of  this  court,  ^^l"-  ^'^ 
and  that  an  accountant  has  a  more  particular  intereft  in  his  privilege  caItle  v^ 
than  a  debtor,  becaufe  by  i  R.  3,  cap.  13.  an  accountant  is  notfuable  Litch- 
ilfewbere^  and  that  here  Ae privilege  of  the  univerfity  has  not  thefe  T?? "'*"** 

words  "***'"*'* 


this  cafe  of   wordsy  licet  Uingat  nos  j  and  fo  the  privilege  was  dHallowed.    Hard. 
wasno'       '8^-  P'-  ^5-  Pa<ch.  13  Car.  2.  Wifkins  v.  Shalcroft. 

precedent  for  that  cafe  of  Caille  v.  Litchfield^  as  it  was  cited  by  the  counfel  to  be^  becaufe  h« 
faid  it  was  declared  that  the  conufance  was  not  aUg^vedy  both  becaufe  of  tlie  hches  of  tU defend Mt, 
^and  ufwn  a  particular  rcafon  of  cop^rtmr/iyip,  '  , 

•  See  Che  cafe  of  Caftle  v.  Litclificld  at  pi.  9, 

8.  The  Plce-Qjancellor^  and  not  the  Chancellor  deTnanded  conu^ 
Jance^  and  yet  the  conufance  was  allowed ;  for  the  court  here  is  to 
fuperfcde  upon  notice  of  the  patent.  Hard.  504.  510.  Pafch.  22 
Car.  2.  in  the  Exchequer,  Caftle  v.  Litchfield. 
•  9.  Jffumpfit  was  brought  in  the  Exchequer  by  quo  minus.  The 
university  of  Oxford  demanded  conufance  by  charter  of  14  H.  8. 
and  conhrmed  by  parliament  13  Eliz.  which  gives  them  conufance  of 

EI  I  1  ^^Ifuii^  arifing  any  where  againft  any Jcholar^  feruant^  or  mtnijier  of 
the  univerftty  depending  before  the  jujhces  of  B*  R.  C,  B*  and  other s^ 
there  mentioned^  and  before  any  other  judgCy  though  the  matter  concerns 
the  king ;  but  the  court  of  Exchequer  is  not  mentioned  in  that  claufe ; 
but  in  the  claufe  which  gives  them  all  fines  im^ofed  ttton  them  in  any 
courts  there  the  court  of  Exchequer  is  named.  Hale  Ch.  B  held,  that 
the  privilege  extends  to  a  quo  minus ;  for  the  privilege  of  a  debtor 
only  intitles  himfelf  to  the  court,  but  is  no  bar  to  any  other  privi- 
lege ;  and  that  it  alfo  extends  to  the  court  of  Exchequer,  becaufe  the 
grant  begins  with  fuperior  courts,  as  B.  R.  &c.  and  then  defcends 
to  other  inferior  courts,  &c.  and  thefe  words  are  fuflicient  to  com- 
prehend the  court  of  Exchequer,  which  is  not  fuperior  to  6.  R* 
or  C.  B.  And  conufance  was  allowed  accordingly.  Hard.  504, 
'    Pafch.  21  Car.  2.  in  Scacc.  Caftle  v.  Litchfield. 

10.'  An  indebitatus  offumpfit  was  brought  againjl  the  prefident^  &c. 

of  a  college  in  Oxford,  for  60  /.  due  for  butter  and  cheefe  fold  to 

them.    The  chancellor  demanded  conufance  by  reafon  of  its  being 

a  perfonal  aclion  where  fcholars  are  concerned ;  and  the  demand 

was  allowed.     Mod.  163.  pi.  2.  Mich.  25  Car.  2.  C,  B.  Magdalen 

College's  Cafe. 

In  trefpafi         1 1,  A  hill  was  brought  againjl  a  tutor  in  Oxford,  for  an  account 

andV'^/i'     rf ^onies  received  on  account  of  his  pupil.     The  Chancellor,  by  in- 

imfrifinment   ttrument  in  writing,  fet  forth  the  privilege  of  the  univerfity  charters, 

a^ainfithe     and  Confirmation,  &c.  by  adl  of  parliament;  and  that  the  defen- 

^ellofofox'  ^^"^  ^'^  ^  fcholar,  and  that  ihcy  had  a  court  of  equity,  and  prayed 

ford,  the      that  defendant  be  difmiffed.    The  Lord  Keeper  did  not  allow  the 

Ciunceilor   claim,  and  faid  that  cognizance  of  pleas  in  equity  could  not  be  grant- 

^nuT^cZ'     ^^»  though  precedents  were  (hewn  of  the  fame  claim  allowed  in 

ri/wy^nd  Q:  Elizabeth's  time.     He  aiked  if  any  could  be  (hewn  in  Lord 

/<!/  fcr'tb  the    Elfmere*s  or  Coventry's  time ;  but  none  could  be  (hewn ;  and  fo 

{hQumxtt  ^i^'allowed  the  claim,  feying  it  mujl  he  put  in  by  way  of  plea ;  but  de- 

fit y,  con- '   claied  it  (hould  htfujfficient  to  aver  the  defendant  to  be  a  fcholar  re-* 

firmed  by    fidenty  &c.  without  oath.    Chan.  Cafes  237.  Mich.  26  Car,  2.  Prat 

j^dlofpar.    V.Taylor. 

ivhich  Jirefiedit  to  be  allvufed  uf>cti  any  ftatifieation  or  Ji^mfirathn  of  ftich  their  privilege  ;  but  the  OOOrC 
rejected  it,  becaufe  he  /W  m  vcarrant  of  attorney  in  Latin^  ur.der  tbefeal  of  the  ChanceUar ;  for  it  ought 
to  be  claimed  either  in  peifon,  or  by  attorney,  or  ntherwiie  there  is  no  p£>rty  in  court  to  claim  it. 
Sliow.  352.  Trin.  4  W.  &  M.  Poiker  v.  Edwards  &  al. 

I2«  Cafe 


(HoiQ  or  doiualile.  1 1 

•    12.  Cafe  was  brought  againft  the  defendant,  a  member  of  the  »o  Mod. 
univerCty,  inhabiting  within  their  jurifdi6lion.     The  bill  was  of  f,y'tjjg*  ^' 
Eafier^term^  f  I.Ann,  and  the  defendant  had  an  imparlance  till  the  n.imenf 
firft  day  of  Trinity-term  following;  after  which,  and    before  plea  Tmk  Uvi. 
pleaded,  the  univerfity  of  Cambridge,  by  their  attorney,  demanded  ^p**^,^^^ 
coaufance,  and  fet  out  the  letters  patent,  and  ad  of  parliament  of  bridos,' 
Queen  Elizabeth  before  mentioned;  and  the  claim  was  difallowed,  heldac- 
bccaufe  it  was  not  made  the  firft  day.  Cited  2  Ld.  Raym.  1339,  in.  cordmgiy 
cafe  of  die  King  v.  Cambridge  Univeriity,  alias  Dr.  Bently's  cafe,  cm-.and 
as  fo  held  Hill.  11  Ann.  B.  R.  Perne  v.  banners.  that  the  aA 

of  pallia.' 
ment  is  wholly  lilent  a$  to  the  time  and  manner  of  claiming,  and  therefore  is  to  be  governed  by 
the  rules  of  law  ;  and  that  there  is  no  reafon  why  the  rules  of  law  ihould  n<}t  govern  the  time  of 
pleading,  as  make  it  necelfary  to  be  pleaded  at  ^11.  .      No  claim  can  be  by  the  uriverfity  after 

imparlance ;  per  Holt  Cb.  J.     Show.  352.  Trin.  4  W.  5c  M.  in  cafe  of  Parker  v^  Edwards  &  al*« 
S.  P.  Per  Cur.  Barnard.  Rep.  in  B.  R.  66.  Trin.  2  Geo.  2.  in  cafe  of  Buot  v.  Graham.—— 
But  nocwithClanding  fuch  obje^ion,  the  privllcge'was  allowed  per  Curiant.    G«)db.  1404.  pi.  4S> 
Pafch.  3  Car.  B.  R.  Fryer  v.  Dew. 

13,  A  bill  being  brought  in  this  court,  for  a  difcovery  ^^the  per^ 
final  iftate  of  Dr.  Aldridge  deceafed,  and  an  injun£tion  granted 
thereupon  the  univerjity  of  Oxford  claimed  conufance  of  the  caufe^y^r 
that  both  plaintiff  and  defendant  were  fcholars  efthe  univerftty.  Upon 
hearing  counfel  feveral  times,  and  view  of  charters,  and  the  ftatute  F  1 2  1 
of  Eliz.  and  precedents,  Karcourt  C.  ordered  the  bill  to  be  dif- 
miflTed,  and  allowed zn  exclufive  conufance  in  equity,  touching  chat^ 

te/sy  to  the  univeriity ;  per  Harcourt  Chanc.     M^.  Rep.  Trin.  12 
Ann.  in  Cane.  Alderidge  v.  Stratford. 

14.  Exception  was  taken  to  the  manner  of  the  Chancellor's  claim  IWd.  65. . 
of  conufance,  the  defendant's  reftdence  being  only  cf^rtified  by  the  J*  '"•  * 
Chancellor,  and  not  verified  by  affidavit.    The  Court  feemed  to  be  Court* 

of  opinion  that  this  exception  had  a  good  deal  of  weight  in  it ;  for  fcemcdafo- 
they  £iid  a  judge  cannot  certify  a  matter  of  faft  of  this  fort,  which  ''h"'''Si\^**' 
will  be  final,  but  only  matters  appearing  upon  record;  and  they  vitwasnc- 
laid  that  the  bare  being  itfon  the  matriculation  roll  will  not  be  enough  ceflary  u>wt 
in  this  cafe,  but  it  is  equally  neceffary  that  fuch  perfon/hould  bj  rejident  ^^'*  matter, 
in  the  univcrfity.  So  upon  this  exception  it  ftood  over  to  .another  7ejSonot^ 
day,  Barnard  Kep,  in  B.  R.  49.  Pafch.  i  Geo.  a.  Boot  v.  Gra-  exception 
ham.  ^a^«n  ^r 

Yiz*  that  the  demand  of  conufance  ou^bt  to  bcvs  been  entered  en  th^  roll  hffore  tbey  catiu  to  a^ply  t»  Ba^ 
it  aihtued.  And  all  the  Court  were  of  that  opinion,  and  thr.:  it  ought  not  to  be  allowed  to  hxt  en* 
tcred  nunc  pro  tunc  ;  for  bars  to  the  jurifdiclionoupht  to  be  ftn<5Uy  purfaed  t  and  this,  they  faid, 
is.  the  reafon  why  you  cannot  make  fuch  an  application  as  this  after  imparlance. 

For  more  of  iiSmbecfitp  in  general,  fee  other  proper  Titles. 


(A)    motD  or  Pitiable. 

!•  D  O  N  D  of  ^ifeme  covcrty  monk,  and  infant,  are  void ;  and  Br.  R.ron 

*^  where  fuch  per/on  and  another  is  bound  the  other  fliall  be  fued  ^"**  ^'*'''*'' 

alone,  and  die  writ  fliall  not  abate.     Br.  Obligatioa,  pi.  26.  cites  s  c^^  "^ 
14  H.  4.  30.  and  33. 

2.  Thi'?gs 


y2  QoiH  or  (Uoltiable. 

%  Things  void,  or  determined,  cannot  be  made  good)  but  muft 
have  a  new  creation.  .  Br.  Bar,  pi.  27.  cites  21  H.  6,  24. 
^a^bl^e        3*  ^^'^  ^f^ings  are  good  tofome  purpofe.     Fin.  Law.  8vo.  62. 

vtid  hy  aS of  pcrliammtf  it  (hall  avail  to  no  intent  or  purpofe  at  all;  as  a  fimoni.ical  prefencation 
«lo«i  not  (b  much  as  amount  to  a  claim.  Arg.  Hard.  47.  in  cafe  of  Jones  v.  Clerk,  cites  Co.  Liu« 
izo. 

4*  Leaje  hy  the  hufiand  of  the  wlfe^s  Iand\  the  huftand  dies>  the 

Icafe  is  not  void,  but  voidable  by  the  wife's  entry.     Arg.  3  Bulft. 

272.  cites  PL  C.  65.  Browning  v.  Beefton. 

?oph.  37.  5-  PrefentatioHy  inftitutiony  and  induction  of  a  layman^  is  not  vcitl> 

S.P.Per      but  only  voidable;  per  Popham.    Cro.  £•  3I5«  Hill.  36  £liz.  B« 

^^^       R.  in  cafe  of  Pratt  v.  Stocke. 

CAfe»S.C. 

6.  That  which  is  void  as  aflafute^  cannot  be  gqod  as  a  bond 
Cro.  E.  319.  FuKhaw  v.  Afcue.— Contra.  Ibid.  HoUingworth  v. 
Afcue. 

7.  ^feoffment  once  ef?e£tual,  caniiot  be  made  void  by  any  words 
in  it,  without  entry ;  and  it  is  not  like  a  bargain  of  goodsy  or  a 
hondy  or  a  leafs  for  yearsj  which  by  words  in  it  (as  that  it  {hall  be 
void  and  of  no  efFe^)  may  be  diffolved  and  made  of  no  efFe<9:,  be-^ 

r  J  <>  1  caufe  that  as  by  the  fealing  a  bare  contra£i,  it  may  be  made  per- 
^  fe6l  and  efFe£^ual  without  other  circumftances^fo  may  it  be  defeat- 

ed by  fuch  bare  means,  without  other  circumftance.  But  it  is 
not  fo  in  cafe  of  an  inheritance  or  freehold,  which  cannot  be  effec- 
tual by  the  bare  delivery  of  a  deed,  unle&  livery  be  made  there- 
upon ;  per  Popham  Ch.  J.  and  Fenner  J.  Poph.  100.  Mich.  37  & 
38  Eliz.  in  cafe  of  Goodale  v.  Wyat. 

8.  Bond  void  in  part  by  a  Jlatute  hwy  is  void  in  toto;  but  at 
common  lawy  it  is  good  as  to  die  legal  part,  and  void  as  to  the  ille- 

ral.     3  Rep,  82.  b.  83.  a«  in  Twine's  cafe,  cites  38  Eliz.  C.  B# 
lee  V.  CoKhill. 

9.  K  fraudulent  gift  of  goods  is  not  void  by  the  ftatute  13  EUzm 
againft  all,  but  only  aeainft  his  creditor;  but  remains  good  a- 

rainft  himfelf ;  per  Anderfon.     Cro.  £•  445.  in  cafe  of  Upton  r. 
Wet. 

10.  Feoffment  upon  maintenance  or  champerty  is  not  void  againft 
the  feoffor,  but  againft  him  that  hath  right ;  per  Beamond  J.  Cro« 
£•  445.  in  cafe  of  Upton  v.  Bafiet. 

1 1.  Of  a  void  ad  or  deed  cvtty fir  anger  may  take  advantage^  but 
not  of  a  voidable  one,  as  if  there  are  2  jointenants  within  age,  an4 
one  makes  a  leale  for  years,  and  dies,  die  other  (hall  avoid  it,  be- 
caufe  the  leafe  is  utterly  void ;  but  if  the  one  leafes  for  life,  and 
makes  livery  in  perfon,  and  dies,  the  other  (hall  not  avoid  it.  Per 
Wray  Ch.  J.  '2  Le.  218.  in  Humphrefton's  cafe. 

12.  Admint/iration  by  the  inferior  ordinary^  where  there  are  bona 
Motabiliay  is  void.    Noy  96.  in  cafe  of  Croffinan  v«  Hume. 

•ALe.fti6.  .    13*  Infant  makes  afeoffifhent  or  a* leafe^  .and  delivers  it  with  his 
in  Hum-     band,  it  is  only  voidable ;  but  if  it  be  executed  by  Utter  of  attorney^ 
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it  IS  a  diflcifin  to  him.    1  Brownl.  248.  in  cafe  of  Plomer  v.  Hock-  cafe  j  per 

head.  «     GawUy  J. 

he  refervc  a  /rf/fej  ra^ai  id.  where  the  land  is  worth  100 1.  per  annum,  it  is  void His  fav. 

ing,  when  of  age,  to  lefle^,  Cod  give  you  joy  of  it,  js  an  mffirmcptcc ;  per  Mead  J.    4  Le.  4.  pi.  i'-. 

14-  Where  the  ftatute  of  Wcftin.  2.  13  E.  i.  cap.  i,  fcys  that 
fints  ipf9  jure  Jit  ntdius^  it  is  not  void  agrainft  the  party  nor  his  iffue, 
nor  him  in  rcverfion ;  but  the  ifllie  an3  he  in  reverfion  have  reme- 
dy to  avoid  it.  Arg.  Roll.  Rep.  138.  159,  in  cafe  of  Warren  v. 
Smith,  alias  Magdalen  College's  cafe. 

15.  So  where  the  ftatute  of  additions  ordains,  that  if  any  he  out* 
lowed  without  addition^  the  outlawry  Jball  he  clearly  void,  and  of  no 
ttfeB ;  yet  it  ihall  not  be  void  vrithout  writ  of  error.  Ar*'.  Roll. 
Rep.  159.  in  cafe  of  Smith  v.  Warren.  ^ 

r6.  Void  things  cannot  be  confirmed^  but  fudi  confirmaUon  is 
void.     Arg.  Litt.  Rep.  213. 

17.  Void  thines  are  as  no  things;  as  a  void  award  is  as  n%  YoiJcu^. 
award,    bee  Hard.  12.  and  41.  Arg.  tom,and 

at  all,  are  both  alike.    Hard.  41.  Aig, A,^.  Litt^Re^tTj. 

18.  A  thing  may  be  faid  to  be  void  xnfeveral  degrees,  ift  Void 
fc  as  if  never  done  to  allfurpofes^  fo  as  all  perfons  may  take  advan- 
tage thereof.  2dly.  Void  to  feme  purpofes  only.  3dly.  So  void  by 
operation  of  law,  that  be  that  will  have  the  benelit.of  it  may,na/e 
ttgood.     Car.  19.  in  cafe  of  Keite  v.  Clopton. 

ig.  Con/ent  of  the  heir  makes  good  a  void  devi/e.  Chan.  Cafes 
209.  Tnn.  23  Car.  2.  Lord  Cornbury  v.  Middleton. 

20.  Devi/e  void  by  mifnofmer  of  corporation  i^sfupplied  in  equity^ 
as  a  good  appointment  of  a  charitable  ufc.  Chan.  Cafes  267.  Mich 

.27  Car.  2.  Anon.  ' 

21.  A  parol  promife  was  made  by  an  executor  on  certain  terms,  to 
tfy  a  debt  ofteftator's^  and  alfo  a  debt  of  his  ozvn.  But  adjudged  for 
defendant;  for ^the  promife  as  to  the  one  part,  viz.  the  teftator's 

»>««g  void  by  the  ftatute  of  frauds  being  not  in  writing,  it  r  .  .  1 
«nnotftandgoodfor  the  other;  iov  \t  is  an  entire  agrement.lnd  I  H  J 
the  aaion  is  brought  for  both  the  fums,  and  indeed  could  not  be 

o  w^i'^AT^*  ^"t  ""^5  T~"l  ^"^  P'^*"'^^-   ^  V^"*-  ^^3.  Mich. 
A  W.  &  M.  in  C  B.  Lord  Lexii^on  v.  Clerk  &  Uxor. 

32.  Leaje.  by  temmt  in  tail  not  warranted  by  the  ftatute,  is  not  *   ,  u    u 
cafe  of  Machil  v.  Clerk.  '  «eptance  of 

is  made  good.    Arg.  3  U.  ,71.  in  cafe  of  Butle'r  v.'^Baker, 

as,  Btndiy  infant  or  ntn  cmpos,  is  void,  becaufe  the  law  has  ao- 
pointed  no.adt  to  be  done  to  avoid  it;  and  the  only  reafon  why  the 
party  ^ot  plead  non  eft  ftaum,  is  becaufe  the  caufe  of  nullity  is 
•xtnnfick,  and  does  not  appear  on  the  fece  of  the  deed.     2  Salkr 

-    ?J^'J^^  "•  }^^ ^And  though  it  be/»r  nntffkrus,  vet 

ti^JVl^'i'^ ''  "  r '*• .  ^°y  ^5.  Delavil  V.  cfare.-S 
^Siit:^iir  "^''^  "^  '"'^  '"''^''     ^^  Noy 

For-«orcof  IgjJ  ««>  aoftaMe  in  general,  fee  (fflaW,  fart* 

vrant0,  and  other  proper  Titles. 
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(A)  aotreMre. 


I.    Tf"  LEVEN"  wertfworny  and  becauie  the  twelfth  was  in  tl 
^^  vil/j  the  eleven  were  charged  upon  v#ire  dire  of  the  valu 


value 
of  the  land  per  ann.  by  which  they  laid  los.  and  he  was  anierced 
in  this  fum.     Br.  Challenge,  pL  109.  cites  20  AfT.  zi. 

2.  Inqueji  was  demanded^  and  1 1  appeared^  and  the  Court  exa- 
mined the  jurors  upon  oath,  if  any  otlmr  came  io  Weftminjler  far  the 
fame  caufgj  and  if  they  bad  any  more  hundreds  than  one^  though  it  was 
not  formal ;  &  ita'fadum  eft.  Quod  nota.  Br.  Enqueft,  pi.  7.  cites 
47  E.  3.  24,  25. 
S.  p.  For  3.  In'affife  joinder  of  the  jury  of  two  counties  was  awarded  upon 

'\A^one  ^^  *^"^'  ^"^  16  of  the  one  county  came^  and  one  of  the  others  by 
county  ca,inot  which  the  1 6  and  the  one  were  fworn  upon  a  voire  dire  by  Belknap, 
have  com-  Caudilh,  Inglcficld,  and  Tank,  if  there  were  more  in  the  vill  of  the 
"^^"ihiu  ^^^^  county  J  or  no;  for  the  jury  fhall  be  taken,  by  fix  of  the  oac 
anotbel '"  county,  and  fix  of  the  other ;  but  Kirton  did  not  aflent.  fin  Chal- 
twntywhicb  lenge,  pi.  213.  cites  48  E.  3.  30. 

is  lozaly  y^/  a 

jury  of  one  co»inty  may  know  the  perfin  of  tUjury  »f  another  county,  becaufe  thty  «re  tranfitory.  Br.  Ju- 
rors, pi.  4.  cites  4S  £.  3. 3d. 

4.  Thcfe  that  produce  an  evidence,  ought  to  examine  him  in 
chief  only  -,  but  they  agairtft  whom  he  is  brought,  may  examine  him 
upon  a  voire  dircy  if  they  pleafe,  whether  he  is  concerned  in  intereft^ 
10  Mod.  151.  Fafch.  12  Ann.  B.  R.  Bewdley  Corporation's  cafe. 

5.  An  ij/iie  wasy  which  charter  the  corporation  was  to  a&  by^  wbe^* 
ther  by  the  ancient  one  j  or  one  of  later  date  ?  A  wifneis  brought  to 
eftablifh  the  ancient  charter,  was  excepted  againft,  as  being  a  mort^ 
gagee  under  the  old  corporation  ;  which  they  proved  by  an  anfwer  of^ 
his  to  a  bill  in  Chancery.  But  this  aniwer  being  fo  uncertainly 
penned,  as  that  it  might  be  true,  and  yet  his  mortgage  of  fuch  2 
nature  as  not  to  prevent  bis  evidence,  it  was  infifted  diat  he  might 
be  called  to  explain  the  ambiguity  of  his  anfwer.  And  the  Court 
was  of  opinion  he  might,  fince  his  anfwer  depended  upon  his  vera- 
city as  much  as  the  evidence  he  could  then  gtve ;  and  if  the  one  be 
to  be  credited,  why  not  the  other  ?  but  afterwards  his  evidence  was 
rejected  upon  another  confideration,  viz.  that  in  his  anfwer  he  lay9 
the  whole  ftrefs  of  his  defence  upon  the  matter  then  in  ilTue,  viz. 
thcfubfiAingcffthe  prefent  corporation.  lO  Mod.  151^  152.  Pafiihr 
12  Ann.  B.  R.  Bev/dley  Corporation's  cafe. 

6.  Whether  evidence  for  the  crown  may  be  examined  upon  z 
voire  dire.    See  10  Mod.  192.  the  Queen  v.  Mufcot* 

For  more  of  ^ofrt  ^M  in  general,  fee  Crfdl^  aad  other  proper 

Titles. 

ta0luntarj 
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(A)     tFbat  arc  fo.     And  what  pajfes  by  them« 

1.    A  D£  ED  nadctur/uant  and  in  order  to  the  marriage  agree^  9"  *  ""*^ 
'**   jstfTit,  and  on  juft  and  good  conliderations  of  marriage,  though  ™^^nt 
mttfs  exprejfid  in  the  deed,  and  of  natural  affedion)  and  fettlement  thehl^  >aml 
of  an  eftate  on  his  poftcrity,  and  no  fraud  therein,  is  n$t  a  volumtary  bei.  gondcr 
deed.     Chan.  Rep.  163.  Thinn  v.  Thinn.  Th^i^ 

dier  jarc  bomj  eofay  1500  /.<■  hit  wuki^tgaffutjiblfplJiturs  f(Kt!cmcnl  on  the  'WxfCyJjyi'!^  'W^^i'T  a  J  *• 
the  i/Tm.  Afterwai^s  147 1.  per  ann.  lands  were  fettled  in  a  Arid  ufual  manner.  Tbs  Matter  of 
the  RoUs  held  the  fctdement  good,  aad  not  voluutary  or  frmdulent^againft  benA  treStor: ;  and  tluic 
the  woixis  of  Che  hood  would  bear  fudi  conftru^on.  Chan.  Prec.  520.  pi.  32 1 .  Mich.  1 7 19.  Bnml* 
den  r.Strattoo. 

O.  A.  feifed  of  a  rmrfitn  in  fee  of  a  copyhold,  agreed  m  marriage 
ef  M»  her  daughter  to  B,  to  pay  B.  500/.  and  to  Jurrender  the  copj^ 
DoUj  within  two  months  after  it  come  into  poflefSon,  to  the  aje  of 
£,  and  JUL  and  the  heirs  of  their  two  bodies^  remainder  to  the  heirs 
af  M.  But  contrary  to  fudi  intention  or  agreement,  A.  furrendered 
tt  to  the  ufeofB.  infce^  Tor  at  leaft  the  remainder,  inftead  of  being 
fimited  to  M.  was  limited  to  B.  in  fee)  upon  difcovering  the  miftake^ 
B.  as  wdl  as  A.  and  M.  was  willing  to  redify  it,  but  to  do  it  in 
Ibch  a  manner  as  that  it  might  not  come  to  his  father's  Icnowlcdge, 
^irho  had  fettled  handfomely  on  the  marriage,  but  \vas  very  pafGon- 
ateand  fevere  towards  B.  his  fbn«     Whereupon  B.  executed  a  -       ... 
«leed,  reciting  th»  furrender  and  the  mifbke,  and  then  covenanted  t    ^^   J 
to fiand  feifed  rf  the  premifes  in  truji  for  himfelf  and  wife  for  their 
Bvesj  remainder  in  truftj^r  the  heirs  of  their  txoo  bodies^  remainder 
in  trufl^r  AI.  and  her  heirsy  with  a  covenant  from  B.  to  convey  the 
fame  to  thofe  ufes.     But  B.  having  made  a  furrender  to  the  ufe  of 
bis  will,  his  &ther  prevailed  on  him  to  devife  the  premifes  to  him 
and  his  beirs;  which  B.  did,  and  died.     On  a  bill  by  A.  and  M.  a- 
gainft  the  fiidier.  Lord  C.  King  faid,  he  did  not  think  this  a  mecr 
Toluntary  conFeyance ;  for  that  when  B.  under  his  hand  and  feal  de* 
dares  and  recites  all  this,  he  mufl  take  B.'s  intention  to  be  as  him- 
felf recites  it ;  and  if  fo,  and  that  the  furrender  was  made  differently 
by  miftake,  it  was  but  juftice  in  him  to  redify  it,  and  fettle  it  as 
was  firft  intended.     And  decreed  the  father  to  fettle  the  fame  ac- 
cordingly.   2  Wms's  Rep.  464.  pL  148.  Trin.  1728.  Randal  v. 
Randal. 

^  A»on  marriage  fettled  a  eonjiderahk  real  eflate  on  his  firfl  and 
other  fins  in  taily  hut  no  provifion  was  made  therein  for  younger  chil* 
dress.  A.  had  B.  his  eldeft  ton,  and  ieveral  younger  children,  and  a 
rs$tU  hrfore  his  'death  he  requeftedB,  that  as  his  perfbnal  eftate  would 
iktlemere  than  pay  his  debts  B.  would  give  200 1  U  hit  younger 
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krvthers  anif^m  out  ofibe  real  iJiaU  th<xt  would  conu  to  him  9n  A.^$ 
dtath ;  which  jS«  promfed  to  do.  A.  died,  leaving  G.  the  defen- 
dant his  executor,  who  requefted  B.  to  give  fuch  bond  j  but  he 
refiifed,  till  upon  G/s  giving  him  30 1.  out  of  A/s  perfonal  eftate, 
B.  gave  bond  for  120  L  for  bis  bfotbers  aTidfifteru  B.  afterwards 
died  indebted  On  a  bill  Drought  to  poftpone  the  parent  of  this 
bond  till  B/s  juft  debts  be  paid,  the  Court  yras  of  opinion  that  this 
bond  given  by  an  eldeft  fon,  by  way  of  provifion  for  his  younger 
brothers  and  fitters,  cannot  be  called  a  voluntary  bond ;  and  or- 
dered accordingly.  Barnar(f.  Rep.  in  Cane.  397.  Hill.  1740.  Eales 
V.  Gee. 


(B)     Voluntary  Conveyances.     Binding  the  Party. 

X.    A     On  the  marriage  of  bis  fon  fettled feveral  lands  in  this  maa« 
-^^  •  ner,  viz.     Js  to  part^  to  the  ufe  of  himself  for  Ufe^  and  after 
to  the  ufe  of  bis  fon  for  lijij  then  to  his  fir/}  and  ether  fins  in  tally 
and  for  want  of  fuch  iffue,  to  the  ufe  of  the  plaintiffs  who  was  his 
brother^  and  his  heirs  \  and  as  to  other  part  of  the  lands,  to  the  ufe 
of  iSty^fon  for  Ufe^  and  after  to  the  ufe  of  the  wife  for  her  jointure^ 
then  to  ^tfirjl  and  other  fins  in  taih^  and  for  want  of  fuch  iiTue,  to 
the  plaintiff  and  his  heirs.     The  fin  and  wife  died  without  ijfue  in 
die  life-time  of  A.  and  after  their'dcaths  A  got  thefittlement  and  cut 
it  in  pieces ;  but  the  counter-part  was  intire,  and  in  the  hands  of  A. 
and  the  biUynns  brought  to  difoover  it,  and  have  it  preferved;  and 
the  counter^part  being  confeued  in  the  anfwer,  the  plaintiff  ob- 
tained an  order  at  the  Rolls  to  have  it  brought  into  court,  and  a 
motion  was  made  to  have  that  order  difcharged  \  for  that  the  re* 
mainder  to  the  plaintiff  was  mecrly  voluntary,  and  therefore  be 
ought  not  to  have  any  aid  from  a  court  of  equity.     But  the  Court 
would  not  difcharge  the  order,  but  made  the  deed  to  be  brought  int» 
eourty  there  to  remain^  and  thereby  hinder  J.  from  falling  the  eftate 
from  the  plaintiff.    Abr.  Equ.  Cafes  x68.  Trin.  1691.  Brook- 
bank  V.  Brookbank. 
*[  17  ]       2.  A  widow  ^tf</ a  confiderable  jointure,  and  a  real  ejlate  of  her 
.Afterwards  own  purcba/ingj2nd  alfo  1000  L  South*  Sea  (lock,  conveyspart  of  the 
K^the        real  eft ates  to  truftees  to  the  ufe  of  herfilf  during  her  widowhood^  re- 
brousht  a    '"^^^^^  '^  ^-  C.  her  2dJon  tn  tally  remainder  over,  and  covenanted 
bill,  porfu-    to  transfer  the  •  South-Seajiock  to  truftees  for  herfilf  for  her  widows- 
am  to  the     hoodj  and  a/ierwards  to  her  faid  id  fin 'y  out  the  ftock  never  was 
ftrted  to'    ^f^i^sferred.    There  were  duplicates  of  the  deeds^  and  they  were  de^ 
him  by  the   Hvered  into  her  attornefs  handsy  with  a  charge  not  to  part  with 
former  de-   them-y  and  often  declared  (he  had  done  this  for  the  fake  of  ^er  chil- 
dlSTto'fcr'  dren.    Afterwards  ftye  married  K.    Whereupon  S.  C.  brou^t  a 
afide  diofe   I>ill  to  have  theft  lands  and  ftock,  and  mean  pronts  iince  the  marriage^ 
lettiements  and  the  deeds  to  be  delivered  to  him.    The  widow  (wore  ihc  never 
bif^wifo*a    8?^^  notice  to  K.  of  thef^. writings,  and  K.fiuore  thai  be  bad  no  no^ 
prcyf  but   ^^^^  of  any  of  them.  ^^/  bis  marriage  with  her.    Lord  Chancellor 

u  heinR      fsudy  as  to  the  widow,  if  ihe  bad  kept  diefc  deeds  in  her  own  hands, 
nvw^rwid^  J  .  nod 
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and  Acy  had  been  got  thctice,  or  out  of  the  hands  of  her  agent,  he  '*«'  '^' 
thought  fhe  (hould  not  be  bound  by  them;  but  there  being  dupli-  ^^{'^^^^ 
catcs^and  evidence  diat  (he  declared  her  intention  to  be  to  put  this  were  made 
out  of  her  power,  he  (aid  he  fhould  make  no  difficulty  to  decree  before  her 
againft  her,  were  fhe  the  furvivor,  and  the  only  defendant ;  but  as  t^caty^with 
file  was  in  pofleffion  and  vifible  owner,  it  is  bard  to  decree  againft  K.  k.  was  be- 
who  had  no  notice  of  the  deeds ;  and  that  he  inclined  to  give  no  re-  g«n»  and  ;» 
lief.     Afterwards,  upon  the  plaintifPs  praying  no  decree  againft  ^^^'^1,.^^ 
his  mother  or  K.  but  only  as  to  the  defendants  who  had  the  deeds,  ihe  herfelf 
that  they  might  be  delivered  him,  his  lordfliip  decreed  accordingly,  dcfired  thsy 
amd  that  the  plaintiff  might  fuc  in  the  truftee's  name,  without  pre-  "JJg[|^J^'. 
judice  to  any  relief  that  K«  might  have  on  his  bill,  and  the  bill  to  be  ftiac  ihe 
difmifled  as  to  the  mother  and  K.  without  cofb*     2  Wms's  Rep.  made  an 
358.  pi.  103-  Trin.  1726,  Cotton  v.  King.  ^^"I^^t^ 

federal  of  her  tenants,  whereat  being  prefenty  (he  acquainted  them  her  younger  fon  Stephen  uras 
to  be  Their  landlord,  in  cafe  (he  married  again  }  and  if  Ihe  married,  her  xd  hu(band  (hould  marry 
Jier  for  iove.  And  it  appearing  that  (he  had  referred  to  herfelf  out  of  thefe  voluntary  fettle- 
B  her  original  jointure  made  by  Sir  Thomas  Cotton,  her  former  hulband  (being  42a  1*  P«r 
renl-cliarge ;)  that  (be  had  nine  younger  children  by  her  f^id  former  hu(banily  who  at  beft 
very  flenderl]r  provided  for  ;  and  farther,  that  the  plaintiff  K.  when  he  married  her,  was 
in  very  seaui  circumiUnces,  an  half-pay  lieutenant  in  Ireland,  had  1  fonsby  a  former  wife;  atid 
thas  he  h'Ki  a  conliderable  furo  of  money  with  this  lady,  as  (he  had  been  executnx  and  refiduary 
le^ee  of  her  former  hu(b.ind  Sir  Thomas  ;  fo  that  it  was  evident  there  had  been  no  fraud  or  im* 
f^isiui  m  #L.  the  pUintiff,  wlo  Sd  tnifo  much  as  preitmd  be  mid  nkike  any  Jatientent  or  jointure  on  Lady 
Coaon.  For  thefe  reafons  the  Lord  Chance 'lor  difmiffed  K.*s  bill,  a^  to  that  part  of  it  which 
fought  to  fet  afide  any  of  the  fettlements  made  by  the  wi^e  in  trull,  &c  And  as  to  the  South-Sea 
ftock,  though  there  was  no  actual  affignment  by  deed,  but  only  a  covenant  to  transfer,  yet  ttu^ 
was  fiich  au  affignment  as  would  bind  K.  for  it  was  not  like  a  bond  from  her  to  pay  money,  fmce 
here  K-  was  to  pay  none,  nor  to  pait  with  anything  which  was  his  ;  it  was  only  a  provifion  made 
by  her  before  her  niarriage-trenty  with  the  plaintiff,  <hnt  in  cafe  of  her  marriage  fnch  a  part  of 
ber  eftate  (hould  go  to  her  children,  which  was  but  reafonable.  %  Wms's  Rep.  606.  pi.  199* 
^Tku  173a.  Kingv.  Cotton. 

3.  Sir  G.  Rivers,  by  fettUnunt  afier  marriagi  (recited  to  be  in 
furjuance  of  articUs  before^  but  not  proved)  conveys  land  to  the  ufe  of 
bimfelffor  life^  remainder  to  his  wife  for  life  for  her  jointure^  remain- 
der to  their  firfi  and  other  fins  in  tail;  and  from  and  after  failure  of 
fiich  iffue  male,  to  trufieesfor  500  yearsy  remainder  to  himfelf  in  fee. 
The  truflf  of  the  term  was  declared  to  be,  that  if  there  (hould  be 
one  or  more  daughters,  the  truftees  {hould  or  might,  either  by 
rents,  iflues,  and  profits,  after  the  commencement  of  the  term,  or 
by  demife,  fale,  or  otherwife,  when,  and  io  fuch  manner  as  the  truf- 
tees (hould  think  fit,  raife  and  pay  particular  portions  to  the  daugh* 
iers^at  iQ  or  marriage^  and  maintenance  in  the  mean  time,  after -the 
death  of  Sir  G.  or  his  wife.  And  there  was  a  provifo  in  the  fettle - 
ment,  that  if  the  daughters  Jhould  be  under^age^  and  not  properly  edu^ 
ratedj  trujlees  might  raife  money  for  their  education.  The  wife  died. 
Sir  G.  is  ftill  living,  and  there  is  no  ijue-male.  In  1727,  G.  and  his 
wife  (one  of  the  daughters  of  Sir  G.)  bring  a  bill  to  compel  a  fale 
of  the  truft-term,  to  raife  the  portion  provided  by  the  fettlemenr, 
Botwithftanding  Sir  G.  the  father  was  ftill  living.  Lord  ChanceU 
lor  faid,  the  maintenance  here  is  exprefsly  provided  to  begin  upon  • 
fiilure  of  ifliie  male,  and  upon  the  death  of  either  father  or  mother  j"  f  1 8  1 
Jbd  there  can  be  no  v/ay  of  raifing  it,  but  by  fale ;  wherefore,  &c.  ^  .  •! 
sa)d  this  ilrengthened  by  the  provifo  toucbixtg  die  failing  motley 

C2  hf 
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for  education,  &c.  And  as  to  the  fettlement  being  made  after  mar* 
liage,  and  the  articles  precedent  not  proved,  he  dedared  Sir  G.  was 
cftopped  ',  and  could  not  fay  the  fettlement  was  voluntary,  though 
as  to  creditors  it  might  be  otherwife ;  and  decreed  the  term  to  be 
fold,  &c«  MS.  Rep.  Mich.  4  Geo.  2.  in  Cane  Goodall  v» 
Rivers* 


(C)     Binding  to  Perfons  claiming  under  the  Party. 

!•  T  J  PO  N  evidence  in  a  trial  at  bar,  die  cafe  was,  that  J,  6 
Nov.  1645^  conveys  by  indenture  to  W.  ^.  and  tV.  S.  in  fee  ; 
and  Iruies  a  fim  accordingly,  without  any  conjideration :    And  13 
March  1645,  J.  covenants  to  Jland  feifed  to  the  ufe  of  himfelf  for 
Ufe^  remainder  to  \iisfirJlfon  in  tail^  who  is  the  leflbr  of  the  plaintiff, 
and  levies  a  fim  accordingly.     The  28th  March  1653,  A.  and  his 
wife,  with  tV,  R.  and  fr,  S.  join  in  a  voluntary  conveyance  by  fine 
toy.  AT.  and  his  heirs.     A.  having  iflue  B.  (the  leflbr  of  the  plain- 
tittj  dies.     y.  N,  makes  his  will,  and  C.  and  D.  axecutors^  and  de- 
vifes  the  lands  to  be  fold  by  them.     They  the  lOth  March  1657, 
fell  to  E.  and  F.  for  2060/.  who  convey  to  G.  and  his  heirs. 
And  it  was  refolved  by  the  court,  that  although  £.  and  F.  paid  a 
valuable  confideration,  yet  the  eftate  to  J.  N.  being  voluntary,  if 
the  conveyance  of  b  Nov.  1645,  was  forged^  the  plaintiff  hath  good 
title ;  but  the  jury  found  the  firft  conveyance  good,  and  found  for 
the  defendant.    RavTn.  25.  Mich.  13  Car.  2.  B.  R.  Eden  v.  Chalk- 
hall. 
Chan.  Ca-        2.  A.  made  a  voluntary  conveyance  to  B.  and  afterwards  amort-' 
Jj»  59-       gage  of  the  fame  lands.     The  firft  deed,  on  a  trial  at  law,  is  found 
Car/2.  at     fraudulent    B.  exhibited  his  bill  to  redeem  the  mortgage.     It  was 
the  Rolls,     decreed,  that  though  the  deed  to  B.  was  fraudulent,  becaufe  quoad 
S.  ^.and     the  mortgage-money,  and  pro  tanto  it  was- voluntary;  yet  it  was 
thc\ame      ff^^  as  to  the  equity  of  redemption,  and  would  pafs  it ;  for  a  vo- 
words ;  but  luntarv  deed  is  good  againft  the  party  that  makes  it,  and  his  heirs, 
adds  that      thougn  not  againft  the  mortgagee.    Nclf.  Chan.  Rep.   lOi.  16 
^s'^m."    Car.  2.  Rand  v.  Cartwright. 

promifed. 

But  where  .  3«  A  voluntary  conveyance  precedent  is  fraudulent  as  to  a 
one  made  a  marriage-agreement  Jubfequent.  Chan.  Cafes  99.  Hill.  19  &  20 
ir^^'tl!.  Car.  2.  Douglafs  V.Ward. 

oQtcoofiderstfian,  and  afterwards  conveyed  the  fame  to  his  wife  for  a  jointure  after  marriage,  ic 
was  refolved,  by  the  z  Ch.  JuHices,  and  3  other  J.  that  becaufe  this  laft  conveyance  was  vulun 
tary,  without  vsduable  confideration ,  the  wife  could  not  avoid  the  former  leafe  by  averring  th;«t  it 
was  frauduleot.  Cited  by  Bcamood,  Cro.  £•  445.  in  cafe    < Upton  v.  Bailet^  who  (aid  he  was  privy 
CO  this  cafe. 

8.  C.  cited        ^,  A.  on  a  quarrel  xjukh  his  eldeji  fon^  made  a  fettlement  rfiOQl^ 

•^crn!       oy^or  on  bis  wife^  in  augmentation  of  her  jointure ;  and  after,  bein^ 

476.  reconcitea  to  his  fon,  cancelled  the  deul\  and  fo  it  vizs  found  at  hit 

death.    On  a  trial  at  law,  the  deed  being  proved  to  be  executed^ 

was  adfugged  good,  though  cancelled  i   and  the  fon,  on  a  bill 

^  •  brought 
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brought  here,  was  difinifled  by  Ld.  Sotners.    Cited  by  Lord  Keeper 
Wright.     Chan.  Prec.  235.  as  Lady  Hudfon's  cafe. 

5.  A.  makes  his  tvUl  ofhndsy  and  afierwards  made  a  voluntary 
€(fnv€yance  of  the  fiune  lands.  No  relief  againft  the  conveyance, 
though  made  for  a  particular  purpofe  only,  which  never  took  tStSL 

Cited  by  Ld.  Keeper  Wright  as  the  Lord  Lincoln's  cafe.  2  [  19  j 
Vem.  475.  in  Cafe  of  Clavering  v.  Clavering. 

6.  A  voluntary  deed  fanalUdy  and  the  lands  deylftdfQr  payment    B.  who  wm 
^debtsyznd  debts  paid  under  the  will:  quaere,  if  equity  will  re-  ^'^^^r 
lieve  in  fuch  cafe,  fince  the  teftator  himfelf  coiijd  oot  avoid  fuch  a  a/er'^  held 
voluntary  4^ed?     Vern.  132.  pL  118.  Hill.   i6S;&.  Franklin  .v.  byicafe 
Thombury.  Jf «!".  •? . 

l^tceQer  for  3  lives,  a  little  heFore  his  Jeath,  by  a  Utik  fcrap  ofpaptr  at  an  akhoufst  but  uitdfr  hand 
tmdfeaJffiUlfd  this  ttrm  to  the  blii'miffi  his  (wfim  to  p  .y  'is  J-.bts,  and  j^avf  thrm  thefurfks.  Afterwards 
iKtng^iiiTuisfied  wi:h  this  fecclemcnt,  which  he  !iad  tielivereci  to  a  creditor,  he  dtvijidthis  ttrm^  ly 
^nll f ■  «tf/j/i«r, /9  his  hulf-btothttyfuhfc^  /•  payment  cf  his  d:bt s.  The  q iieftiorr  was,  wlicther  the  deed 
9r  will  fliould  pievail.  Lord  Chancellor  hsid,  chat  tliere  was  no  colour  for  fetting  ihe  deed  afidt 
to  nuke  way  lor  tlie  will ;  that  if  a  mao  will  improvidently  bind  himfelf  up  by  a  voluntary  deed» 
and  not  refervea  liberty  to  himfelf  by  a  power  of  revocation,  this  court  will  nrjt  loofe  the  fettcn 
be  has  put  upon  himfelf;  hut  heinut^  lie  down  under  his  own  folly.  For  if  you  would  relieve 
in  foch  acafe^  you  mufl  confequenrly  eftablifli  this  propohtion,  viz.  that  a  roan  can  make  no  vo- 
luntary difpofiti'^n  of  his  eftate,  but  only  by  his  ^ill,  which  woyld  be  ahfurd.  Vem.  100.  pl« 
S7.  Mich.  168^.  Villersv.' Beaumont  k  al/  ■  ■  See  Chan. Rep.  165.  the  Dutchess  op  Ha* 
MiLToy  V.  THE  CouNTCss  op  DiRi.ToN*  AND  LoRD  Cranborne,  where  a  dcedorgraQt>  ami 
dcclasatioa  of  intention,  was  belU  good  againit  a  codicil  of  a  will,  1 654. 

7.  The  plaintiff  AWcn^  being  zfervant  t9  defendant* s  grandmother^ 
married  one  of  her  daughters^  who  brought  him  a  portion  of  600  /, 
with  part  of  which  he  purchafed  the  copyhold  lands  in  queftion, 
vdiich  were  furrendered  to  the  ufe  of  the  plaintiff  and  \i\%  wife,  and 
the  heirs  of  their  2  bodies;  the  remainder  to  hitnfelf  in  fee.  The 
wife  foon  after  died^  without  ijfue ;  and  the  plaintiffs  luith  refpeSf  to 
hpr  memory^  and  in  kindnefs  to  the '^defendant  her  nephew^  didy  in  a 
fit  ofji^j^nefsy  voluntarily  Jurrender  the  lands  to  the  ufe  of  himfelf  for 
life^  with  remainder  to  toe  defendant  in  fee 'y  ancj  the  defendant  was  • 
admitted  to  the  remainder  in  fee,  and  paid  5  /.  fine.  The  plaintiff 
afterwards  married  again^  and  made  a  Jettlement  thereof  before  his 
%d  marriage^  on  his  2d  wife  and  her  iffue.  The  bill  was  to  be  re- 
lieved againft  the  firft  furrender,  as  obtained  by  furprife,  and  with-^ 
out  connderation.  The  caufe  was  at  iflue,  but  no  furprife  proved. 
Both  the  plaintiff  and  defendant  died,  a^d  the  ad  wife  and  her  fori 
brought  a  bill,  in  nature  of  a  bill  of  revivor ;  and  it  was  infifted, 
that  me  firft  furrender,  being  made  in  A.'s  illnefs,  it  muft  be  intend- 
ed ^j  him  not  to  bind  in  cafe  he  recovered ;  and  that  this  appears 
\>y  his  after  fettling  it  on  his  2d  wife  and  ilTue,  who  are  to  be  taken 

as  purchaibrs.  But  Lord  Chancellor  difmifTed  the  bill,  no  fraud  or 
tnift  appearing  in  ^e  cafe.  Vern.  365.  pi.  358.  Hill.  1685.  Air 
Jen  r.  Arme. 

8.  A.  made  a  voluntary  fettlement  of  lands,  fitbjeSf  to  fome  an-r  chanc 
nuities  in  truft  for  his  grandfon  and  his  heirs.     And  fome  years  af-  Prec  ajc. 
terwards  he  made  another  voluntary  fettlement  of  the  fame  eftate  to  the  q'121'  jL* 
ufe  of  his  eldejl  fonfor  life^  and  to  hisfirfifon  and  other  fans  in  fail^  thus,  viz.  A 
remainder  over;  and  by  will  gave  a  confijerable  ejlate  to  his  graiid^  fether,  ia 

yi».    ft  was  proved,  that  A.  always  kept  the firfi fettlement  in  hi^  cuf-  ^^' 

C3    .  tody,  •"'^^ 
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▼olnntarr  todw  and  never  pidthjbid  it ;  but  it  vns  found  after  bis  death  amongft 
fctticment  y^aftg  papers ;  and  the  after-deed  was  often  mentioned  by  him ; 
fonan  his  smd  he  told  the  tenants,  that  the  eldeft  fon  was  to  be  their  landlord) 
heirs,  with-  after  his  death.  Yet  the  bill  was  difintfTed,  as  to  any  relief  againft 
f)ut  any  ^jjg  f^  ^^^ .  ^^^  decreed  the  payment  of  the  annuity  and.  arrears  ; 
n^vontion ;  ^^^  afterwards  this  decree  was  affirmed  in  parliament.  2  Vern. 
and  after-    473.  Hill.  1704.  Clavering  V.  Clavering. 

wards 

makes  tnothrr  fettlement  of  the  Lme  land«  to  his  zd  fon  for  life,  with  remainder  to  his  firft  and 
other  ifos  in  tal  male,  and  die.<«  After  his  death  the  firfl  deed  came  to  the  hands  of  his  e)deft 
fon*s  heir,  and  the  other  to  the  hands  of  the  fecond  fon  ;  who  brought  a  bill  to  fet  afide  the  firit* 
TKothing  is  mentioned  in  the  report  iifelf,  as  to  any  order  or  decree  of  the  <:ourt  in  this  cafe ;  hoc 
111  tbe  mar;(in  it  is  added  thiis,  viz>J  Per  Cur.  Both  deeds  being  volantary*  the  nrovifion  for  a 
younger  fon  ts  no  fuch  confideration  ai  to  induce  the  court  to  fet  afide  the  firft  deed,  ■  ■  An<i 
Abr.  £qu.  CafeSi  24.  (C)  pi.  6.  has  the  S.  C.  as  from  a  MS.  accordingly. 

r  20  1  9*  ^^^  when  J.  made  a euoluntary  fettlement  on  her  nephew  B. 
^  and  kept  the  fame  in  her  cwn  pojfejfion  \  out  it  was  without  any  power 

Roni***^  of  revocation 'y  and  fome  time  after  the  nephew's  father,  by  .ftealth, 
Pafch.  4  and  without  the  privity  of  A.  got  at  this  fettlement ;  and  having  ^ 
Geo.  I.  the  atte/tedcGpy  thereof,  put  up  the  deeds  f  there  beins  2  parts)  \mcrt 
thaf^hc***^  they  were  before  placed  by  A.  and  J.  burns  thefe  deedsy  and  fettles 
plaintiff  the  premijjcs  on  Q  another  nephew.  B  brought  a  bill  to  eftablifli 
ought  to  the  firft  Settlement,  which  was  difmiiTed  with  cods.  And  after  C. 
**iwu  "if  ^*^'  claiming  under  the  after-fcttlement,  brought  a  bill  to  have  the  at- 
claiming  tcftcd  copies  delivered  up,  and  it  was  decreed  accordingly,  becaufe 
under  a  vo.  it  was  indire£Uy  gained*  I  Wms's  Rep.  577.  pi.  168.  Mich.  17  lo. 
luntnry        Naldred  V*  Gilham. 

convey- 
ance ;  for  that  the  fapprefling  and  deftroying  the  deed  was  a  fraud  though  done  by  'the  grantor 
herfeif,  and  though  the  defendant  was  not  aiding  nor  abetting  to  it ;  and  that  a  volunteer  (hall  bo 
aided  in  a  court  of  equity  againll  a  fraud.     And  decreed^  that  tbe  plaintiff  be  quieted  in  the  poflef* 
fiun;  and  tbe  title  deeds  deiiv<;red  to  him.    MS*  Rep. 

10.  B.  and  C.  two  brothers.  Lands  are  conveyed  to  C.  and  his 
heirs'^  in  trufl  for  J.  S,  aflranger^  for  his  life  \  remainder  to  B.  in 
tail  I  remainder  to  C  in  fee.  Curing  the  life  of  J.  S.  (the  tenant 
for  life)  C.  in  confideration  of  55.  conveys  the  reverjion  to  B.  and 
his  heirs  in  fee.  B.  fuppofing  he  had  an  abfolute  fee  in  him,  devi^ 
fes  the  lands  to  his  executors^  to  te  fold  for  payment  of  debts  and  lega- 
eics ;  and  makes  his  brother  C  and  another  perfon  executors^  and  dies 
without  iffue.  C.  bargains  and  fells  the  lands  to  the  defendant  Arnold, 
who  haa  notice  of  all  thefe  tranfaSiions^  ice.  The.  queftion  was,  if 
the  defendant,  being  a  purchafer  for  a  valuable  confideration,  fliall 
avoid  the  conveyance  from  C.  to  B.  of  the  reverfion  in  fee,  (being 
voluntary)  it  being,  at  the  time  of  the  conveyance,  a  dry  ra^er- 
fion  in  fee  expe&ant  upon  an  eftate  tail,  and  of  no  confideration  in 
the  eye  of  the  law.  Cowper  C  was  of  opinion,  that  the  convey^ 
ance  of  the  reverfion  in  fec^from  C  to  B.  cannot  he  avoided  as frau" 
ebdent  by  afubfequent  purchafer  j  becaufe,  at  the  time  of  the  conr 
yeyance,  it  was  of  no  value,  being  barrable  by  tbe  tenant  in  tail  by 
a  recovery,  with  confent  of  the  tenant  for  life  j  yet  he  granted  a 
trial  at  law,  upon  the  importunity  of  counfel.  MS.  Rep.  Trin.  z 
Geo.  in  Cane.  Buckley  v.  Arnold. 

XI.  A  furrender  was  made  to  ^  feme  covert  of  copyhold  lands, 
with  a  power   referved  to  her  to  furrender  it  to  fuch  ufes  as  Jhe^  by 

writing 


writing  «r  lafi  wiil^  in  the  frifinci  ^3  vnineffesyjhomld  £reSI  or  ap- 
point. She  made  a  will,  m  puifuance  of  her  power,  executed  ia 
prefeoce  of  3  witnefles,  and  gave  it  to  her  daughter  and  heir.  Af- 
.Cerwards  ihe  made  a  furrender,  together  with  her  hufband,  tothe  u(e 
of  the  huiband  and  his  heirs.  But  this  was  made  in  the  prefence 
of  2  witnefles  only,  who  fubfcribed  their  names  as  witnefles.  But 
the  deputy-ileward,  who  took  the  furrender,  had  fet  his  name  to  it. 
On  a  bill  by  the  hufband,  after  the  wife's  death,  to  efiabliih  this 
furrender,  who  would  have  the  fteward  to  be  confidered  as  a  3d 
witnefs,  the  daughter,  the  defendant,  pleaded  a  title  by  the  will, 
and  alio  demurred,  for  that  the  plaintilPs  title,  if  any,  was  only  at 
law,  and  he  might  bring  ejectment.  Lord  Chancellor  fcemed  to 
think  the  plea  good,  as  a  pica  of  the  defendant's  title ;  and  the  de- 
murrer good  Hkewife,  as  a  demurrer  to  the  plaintifPs  title.  But 
at  laft  be  over-ruled  the  plea,  and  allowed  the  demurrer.  Abr.  £qu, 
Cafes,  42.  Trin.  1728.  Cotter  v.  Layer. 

(P)      Set  afide  in  Favour   of  Purcbafors  or  Cre-^  [  21  } 

4itors. 

X*  'T^HE  plaintiff  bought  fiveral  man9rs  of  T.  B*  deceased,  wh9 
^  (hifrre  the  plaintiff*  s  furchafe)  bad  conveyed  the  fame  by  fine 
4tni  recovery  to  the  defendant^  and  bis  heirs  male  \  which  being  done 
without  confideration^  was  adjudged  and  decreed  to  the  plaintiff. 
Toth.  257.  cites  Standei^  v.  ButLOCi^,  38  Eliz.  li.  A»  fo.  713^ 
and  42  Eliz.  11.  3-  fo.  2^9. 

2.  The  father  makes  a  voluntary  conveyance  in  tail  of  lands, 
rrferving  an  eftate  for  life^  and  ^h^i  jells  the  woods  upon  the  lands 
U  a  Jlranger.  Decrcea  that  the  vendees  of  the  woods  (hall  have 
the  woods,  notwithilanding  the  conveyance  of  the  Unds.  Toth. 
258.  cites  25  Jan.  9  Jac.  Curfon  v.  Blackball 

3-  A  man  conveys  land,  for  preferment  of  his  children,.    This  ' 
AaU  be  good  againft  a  purchafer^  if  he  was  not  in  debt  at  tlie  time  of 
Che  firft  conveyance  to  the  cnildren :  but  if  he  was  in  debt  at  that 
time,  it  is  then  otherwife,    D-  294.  b.  Marg.  pi.  %.  cites  Pafciu 
1 1  Jac.  C.  B.  Holcroft's  cafe. 

4*  A.  made  a  conveyance  to  [truftees  for]  bis  Ton ;  and  afters 
Vfords  articled  to  fell  the  lands  to  j&.  who  had  tendered  the  purcbafe- 
money ;  Md  brought  his  bill  to  be  relieved.  7'he  court,  with 
affiftance  of  the  judges,  declared  the  conveyance  fraudulent ;  an4 
that  it  was  juft  that  the  ion  ibould  be  in  the  (ame  cafe  as  bis  fa- 
ther, )iad  be  never  made  the  conveyance :  and  decreed  the  art^cle^i 
ta  be  performed '^  hut  not  to  impeach  the  voluntary  conveyance^  as  be-f  ' 
ttoean  An  and  his  fon  \  for  any  advancement,  or  any  other  thing 
tfaer  by  fettled  on  the  fon,  other  than  making  good  the  iaid  arti- 
cles ;  but  the  tniftees  to  be  paid  their  debts  and.  engagements  oi^t 
of  the  piirchale  money.  Chan.  Rep.  146.  1^  Car^  if  Leagh  Vt 
Dean, 

C  4  J.  T, 


5*  T.  fold  to  C.  an  eftate  which  he  claimed  ^  heir  to  his  fathtr 
by  virtue  of  a  marriage  fetdcment  upon  the  marriage  of  bis  father 
with  his  mother  in  law  M«  being  the  lands  of  the  uid  M.-*-*B.  as 
heir  tinder  ihat  fcttlement,  brought  a  bill  to  difcovcr  the  title  of  T. 
and  C.  and  alfo  to  compel  the  furviving  truftee  in  a  former  fettle*- 
ment  in  the  family,  to  convey  to  B.  as  heir  under  the  fettlement. 
Cowper  C.  declared  he  would  not  decree  the  truftee  to  convey  the 
legal  eftate  to  the  cefty  que  truft,  to  compel  him  to  fuffer  the  cefty 
que  truft  to  bring  an  ejectment  in  his  name  againft  C.  becaufe  he  - 
was  a  purchafor  without  notice  of  this  former  fettlement,  and  cefty 
que  truft  was  a  volunteer ;  and  faid  it  was  a  conftant  rule  in  equity, 
never  to  aid  any  per/on  who  claims  by  a  voluntary  fettlement^  ogain/l 
a  fair  purchafor  without  notice  :  as  in  cafe  of  a  dilJeifor  [as  it  now 
appeared  that  it  was]  who  conveys  away  the  lands  upon  a  valuable 
confideration^i  this  court  will  not  compel  the  truftee  to  convey  the 
legal  eftate  to  cefty  que  truft,  to  enable  him  to  recover  the  pof- 
feSion  at  law  againft  the  purchafor,  but  the  truftee  may  do  it  him- 
felf  it  he  think  fit ;  but  this  court  will  not  compel  him  to  it. 
Though  Sir  Jo.  JekilJ  and  Mr.  Vernon  infifted  ftrongly  for  it,  and 
(aid  the  pofTeilion  of  the  truftee  was  the  poflfeflion  of  the  cefty  que 
truft,  and  that  it  was  a  breach  of  truft  in  the  truftee  not  to  convev 
at  any  time  to  cefty  que  truft  upon  requeft.     But  in  this  cafe  Ld . 
C.  decreed  that  T.Jhould  account  for  the  profits  of  the  eftateyr^;/!  his 
entry  to  the  time  of  the  conveyance  to  C,  for  he  was  a  difleifor,  though 
T.  had  2  verdifts  for  him  in  ejedment  \  but  this  old  fettlement  was 
difcovered  after  thofe  trials.     MS.  Rep.  Pafch.   i   Geo.  Cane. 
Turner  v.  Buck  &  al.  &  e  contra. 
r  n       b.  J.  being  indebted  to  2  feveral  perfons  by  bond^  andfeifed  tfffee" 

JL  5^2  J  farm  rents  charged  with  an  annuity  for  life  of  M.  for  natural  true  to 
H,  his  younger  fin  conveyed  the  fame  to  B.  and  C.  in  truft^  after  the 
death  of  M.  tofell^  and  with  the  money  to  buy  a  place  for  the  [aid  H. 
for  his  life,  ana  if  H.  died  before  any  f ale,  in  truft  for  himfelf  and  his 
heirs.  After  this  fettlement  A.  becomes  indebted  to  others  on  bond^ 
and  died  not  leaving  affets  for  creditors.  Mr.  Vernon  had  given  his 
opinion,  that  if  there  had  oeen  no  bond-creditors  at  the  time  of  the 
conveyance,  it  might  have  created  a  doubt,  whether  it  had  been 
done  to  defeat  bondrcreditors ;  but  there  being  debts  then  owing 
by  bond,  he  thought  it  would  be  void  even  againft  bond-debts  coo- 
traded  after,  or  that  if  it  were  otherwife,  it  would  come  to  the 
fame  thing,  fince  the  eftate  in  queftion  is  not  fufficient  to  anfwer 
the  bond-debts,  prior  to  the  conve}^nce  \  and  if  neceifary,  the  la- 
ter bondrcreditors  would  be  admitted  to  ftaad  in  the  place  of  the 
prior  bond-creditors,  and  the  aflets  fo  marfhalled,  that  all  might 
receive  a  fatisfa£Hon  as  ftir  as  the  aflets  will  extend.  And  a^reear 
fole  to  this  opinion,  22  Feb.  1716,  the  Court  decreed,  that  the  fee- 
farm  rents  fhould  be  ibid  for  the  benefit  of  the  bond-creditors,  and 
that  the  truftees  flxould  all  join  In  any  conveyance  to  be  made 'for 
that  purpofe.  Comyns's  Rep.  255,  256.  pL  141.  Hill.  3  Geo.  l, 
^1  Scac9*  James  St.  Amand  v,  Couateb  Dovvager  of  Jerfey. 

* 


UtAmtixii  Contiesatuetf  s« 


(E)     Voluntary  Conveyances.     Set  afidc   fnot  as 
fraudulent)  but  for  other  Reafons. 

I.    A  Voluntary  conveyance  of  a  leafe  for  years  in  trujifor  his  infuchcaft 

•^^  wife  and  children  was  decreed  at  his  own  fuit  to  be  broke  tw grantor 

In  upon  on  account  of  his  n^r^/iVx  and  debts,  and  the  truftee  to  ^iSjo^ 

join  in  diefale,  and  the  reft  to  ne  fecured  to  the  children.     Per  Ld.  and  convey 

Coventry.  N.  CL  R.  35.  [feenis  to  be  about  11  Car.  !•]  Jones  v.  Toih.  104. 

Grant  v.  Edd;. 

%,  A  voluntary  conveyance  made  by  one  of  a  weak  under/landings 
to  a  couiin  german,  was  fet  afide  at  .the  fuit  of  one  in  the  fame  de-* 
^ree  of  kindred,  though  no  proof  was  of  lunacy.  She  could  read 
and  write,  and  taught  a  child  to  re^d.  2  Ch,  Cafes,  lO}.  Pafch* 
^  Car.  2.  White  v.  Small. 

# 

(F)     Pojlponed 

!•  j\  Voluntary  conveyance  made  for  zfrovijion  for  younger  chiU 
•^*  dren^  muft  give  way  to fuhjequent  judgments  for  good  confi-*- 
derations,  and  to  a  mortgage  j  out  after  the  mortgage  and  judg- 
ments iatisfied  with  intereit,  the  reft  of  the  money  raifed  by  (ale  of 
the  faid  eftate,  ought  to  ftand  fecured  for  the  benefit  of  the  children, 
md  be  raifed  by  (ale  of  another  eftate,  which  was  fettled  as  a  collate^ 
ralficurity  on  the  mortgage  to  make  good  aeainft  the  children,  be- 
caufe  of  tne  (aid  voluntary  conveyance,  and  oy  rents  and  profits  in 
the  mean  time  precedent  to  other  creditors  not  on  judgment^  and  af« 
terwards  die  creditors  to  come  in.  2  Ch.  R.  262.  34  Car.  a.  Gir- 
ling V.  Lowther. 

2.  jf.  having  no  land,  covenants  or  enters  into  bond  to  fettle  lOO  '•^  f  ^  ^  *l 
a  year  in  land^  or  an  ai^niiity  out  of  land  of  like  value  on  B.  and  af-  L  3  J 
ter  purchafes  land  of  greater  value.  A«  devifes  part  of  the  land  to  C. 
and  dies  without  making  fuch  fettlement.  The  land  voluntarily 
deviied  to  C.  together  with  the  other  lands  not  devifed,  but  whic^ 
ddcended  to  A.'s  heir,  (hall  be  both  liable  to  the  annuity;  but 
after  die  annuity  fiitisfied,  C.  ftiall  be  reimburfed  out  of  me  de- 
jfcended  lands.    2  Vern.  97.  pi.  90.  Pafch.  1689.  Tookq  v*  ^^aft^ 


(G)  Favoured 


t5  aolttiittt?  €ommnteg4 


(G)  Favoured  or  Relieved.     How  far,  and  againft 

whom.' 

In  fuch  X,  \A/^  HERE  there  are  a  voluntary  cmuiyances  executed^ 
Jhatbas  the  chancery  will  not  relieve  the  latter  againft  the  former ; 

eftj^e  hj  but  difinifled  tlie  {i^intiflF's  bill.    Chan.  Rep.  173.  1658.  Goodwio 

law  fluU  V.  Goodwin. 

hold  it.  ^ 

Per  Treby  Ch.  J.  »  Chan.  Rep.  43a.  4  W.  &  M.  in  the  cafe  of  Ld.  Mountagne  v.  the  Earl  of  Bath. 
— — S.  P.  Ibid.  435.  in  S.  C.  by  Holt  Ch,  J.  ■  Where  there  are  1  volun^aiy  deeds,  the  firik 
(ball  take  place,  wkjs  tin  1:^/1  b<  for  payment  ej  tkbti.    Toth- 116.  Hill.  7  Car.  Darcic  ▼.  AUerton. 

a.  Baron  andfemefeifedofhnA  in  fee  injure  uxoris  levy  zfine^ 
and  declare  the  lues  to  me  baron  and  feme,  &c.  remainder  in  fee 
to  the  hufband.  The  hufband  by  will  dcvifes  the  land  to  J.  S- 
who  by^  bill  prays  difcovery  of  the  deed  and  to  have  the  ufe  of  it. 
The  heir  at  law  infifts  that  the  fine  was  unduly  gained,  and  the 
deed  was  without  confideration,  and  denies  the  having  it.  And  fo 
he  court  would  not  relieve,  but  left  the  plaintiff  wholly  to  law  to 
help  himfelf  as  he  could.  2  Ch.  Cafes^  133.  Hill.  34  &  35  Car. 
a.  Anon. 


?5^^^      (H)  Supported  or  made  Good.     By  Matter  Expojt 

FaSlo.     In  what  Cafes. 

I.  T  T  P  O  N  an  ajjlgnnunt  of  a  mortgage  made  bv  Kendall  1659^ 

^   and  after  by  divers  mean  afSgnments  vefred  in  Newport, 

executor  of  fecretary  Coventry.    It  was  obje£bd  firft,  that  it  does 

not  appear  that  any  money  was  paid  upon  the  original  mortgage j  .and 

therefore  it  was  fraudulent,  and  it  bein^  fraudulent  in  the  creation, 

though  fecretary  Coventry  paid  a  valuable  confideration,  yet  this  wiU 

not  purge  the  fraud  nmdi  make  it  good  againft  the  defendant,  who 

was  a  purchafor  bona  fide,  and  for  a  valuable  confideration  \  fed 

non  allocatur  s  for  Holt  Ch.  J.  faid,  the  firft  mortgage  vras  ^^oi 

between  the  parties^  and  being  fo^  when  the  firft  mortgagee  aifigns 

fer  a  valuable  confideration,  this  is  all  one  as  if  the  f^  mortgage 

had  been  upon  a  vtduable  conltderatioa;  for  now  the  iecond  mart* 

eagee  flands  in  his  place,  and  therefore  is  witlun  the  provifo  of  the 

fiat,  of  27  £11%  cap.  4.  that  no  mortgage  bona  fide,  and  upon  good 

confideration  fhall  be  impeached  by  force  of  this  aA ;   but  ihall 

fiand  in  fuch  force  as  before  the  a&  made.     Skin.  423.  Pafch.  6 

W.  &  M.  in  B.  R.  Andrew  Newport's  cafe. 

t   2 A    1       a.  A  fettlement  voluntary  at  firft  may  become  good  by  matter  ex 

.       tift  fa^o^  as  where  a  father  going  prefident  to  the  bay  of  Bengal, 

1  r  Pafch.  ^^>^  before  his  voyage  convey  land  fur  raifing  a  portion  for  his 

15  Car.  a.     daughter,  and  A.  afterwards  marries  her  in  confidence  of  this  fet- 

BR-Prod-  dement.    Cb»  Free.  377.  380.  Pafch.  1714.  •  E.  Ind.  Company 

«->y4ir  A.  Ufeaffi  S,  hy  cvuim  and  B,  inftoft  C.  upfm  valuabh  nnJuUrathn,  and  then  A,  enters   a»4 
mf^Jfi  />.  tfon  vabuibk  mitfiitr*timi  ttuXL  ret^U  the  land  agaiuft  D.    Vot  thoug*)  the  eftate  of 

B .  was 


9-  was  in  its  creation  oovinoos»  and  fo  ToiiHible^  yet  wh«n  B  infeoA«<l  C.  iipoa  valuable  confi. 
doration,  ihalV  be  preferred  to  D.    Agreed  per  Cur.  and  faid  ic  was  adjudged  lately  in  B«  R* 
Sid.  1^4.  Pafclu  15  Car.  2.  B.  R.  Prodgers  V.  Langham. 
*  Gilb.  £q\i.  R*  37*  S.  C.  in  Che  fame  words. 

3*  S,  having  feveral  young  children,  and  being  much  in  debt^ 
imn^rfid  part  of  his  lands  in  truft  for  the  payment  of  his  debts^ 
mnd  by  OMtber  dad  conveyed  other  part  to  truftecs  for  the  main* 
tenance  of  bis  children*  This  laft  conveyance  being  voluntary^ 
was  declared  void  as  to  creditors,  and  ftill  liable  to  their  demands 
as  before ;  but  it  was  good  againft  S.  himfelf,  and  ihould  bind  him  j 
and  therefore  if  his  creditors  fhould  ^11  upon  diofe  lands  for  a 
iads£u3ion  of  their  debts,  and  thereby  ftrip  the  children  of  their 
maintenance,  die  children  fhould  have  a  recompence  out  of  the 
refidue  of  the  eftate  which  S.  had  referved  to  himfelf  for  his  own 
maintenance ;  for  though  the  conveyance  was  voliintary  in  the 
^ther,  yet  he  is  bound  by  nature  to  provide  for  his  children ;  and  it 
is  a  fort  of  a  debt.  Per  Ld.  C.  Cowper.  MS.  Rep.  Mich.  4  Geo. 
Cane.  Sneed  &  al'  v.  Lord  and  Lady  Culpepper,  &  e  contra. 

4.  The  father  covenants  with  his  younger  fon  in  confideration  of 
natural  affiSion^  and  for  advancement  in  fnarriage^  Sec.  to  leave  a 
nrnety  of  bis  perfonal  ejiate  to  him  by  his  will ;  the  ^ther  has  feveral 
other  children ;  afterwards  the  faid  father,  on  a  then  intended  mar- 
riage, yi///?x  part  of  his  real  eftate  on  his  faid  fon  and  W.  and  the 
ijfui  of  that  marriage^  and  afterwards  the  fon  releafes  to  the  father 
all  covenants',  &r.  Per  King  C.  the  covenant  being  in  prejudice  of 
the  refl  of  the  covenanter's  children,  is  not  to  be  &vouredf ;  and  as 
the  releafe  is  voluntary,  fo  is  the  covenant.  For  the  fubfequent 
fettlement  is  plainly  the  confideration  of  the  marriage ;  fo  that  the 
queflion  is,  whether  this  court  will  take  away  any  defence  the  party 
has  at  law  againfl  a  voluntary  deed\  which  Ld.  Chancellor  faid  he 
would  certainly  do,  had  the  covenant  appeared  to  be  for  a  good 
confideration.  And  fo  difmiiTed  the  bill,  and  fent  them  to  law, 
and  that  after  judgment  there,  they  might  refort  back.  Gibb.  105. 
Mich.  3  Geo.  2.  in  Cane.  Praund  v.  Turner. 


(I)  Supplied.     In  what  Cafes  Defeci  therein  fhall 

h^fuppHed. 

r.  T* HOUGH  generally  a  defe£i  in  a  voluntary  conveyance  »Ch.R. 
*    fhall  •  not  be  fupplied  in  equity^  vet  it  is  otherwife'if  made  "**y  ^' 
for  a  provifion  and  maintenance  for  children^     Verrt.  4a  pi,  38.  365,  pidi. 
Palch.  1682.  Tomfon  v.  Atfield.  36  car.  x. ' 

_^  .  Anon;  *Si 

F.  yet  wbere  there  has  been  a  cwauua  to  ^atidfnftd  to  tbt  ufi  of  a  reiatioMf  though  it  is  a  vohintary 
ff^tlementy  yet  this  court  in  the  ancient  of  times  always  executed  fuch  ufes.  Per  Ld.  Wright. 
%  Vem.  470.  Mich.  1704,  in  cafe  of  Clavering  v.  Claveriiig,  cites  lady  Hudfon's  cafe.— —Af- 
firmed in  the  Houfe  of  Lords* 

a.  The  court  of  chancery  will  never  help  a  defeftive  conveyance  f  2^  1 
without  confideration  j  as  if  a  man  voluntarily  makes  a  conveyance  *'  ^  '* 
to  another  of  his  eftate,  and  it  proves  dcfcdive  j  fegus  if  it  be  for 

monef^ 


25  (Houc&er.  ' 

fMffey^  marriagej  Jointure^  tic.  and  whereas  it  was  affirmed  at  the 
i  bar  that  equity  would  compel  an  execution  of  a  truft  declared  exprefi'* 
fy  without  conjideration.  The  Ld.  Keeper  anfwered,  that  he  ^id 
not  think  fo  truly,  12  Mod.  603.  Mich.  13  W.  3.  Anon, 
t  3.  Om  jointenani  of  a  church  leafe  being  taken  ftck  in  a  journey, 
to  fever  the  jointure,  and  provide  for  his  wife,  fends  for  the  fchool- 
mafter  of  the  town  (who  was  the  only  perfon  he  could  get  to  come 
Co  him)  and  acquainted  him  with  his  intentions,  and  clejired  him  to 
prepare  an  inftrument  for  that  purpofe.  The  fchoolmafter  drew 
a  ktnd  of  deed  of  gift  of  the  leafe  from  the  ficlc  man  to  his  wife^ 
which  he  executed,  and  died.  And  this  being  to  the  wife,  and  void 
in  law,  (he  would  have  made  it  good  here ;  but  was  difmifl'ed,  being 
voluntary,  and  without  confidenation,  Chan.  Free.  124.  pi.  io8. 
Mich.  1700.  Moyfe  v.  Gyles. 

For  more  of  ©Muntarp  Contjejante  in  general,  fee  CreWtorsf, 

JfaitSi)'  f  Cauti,  Crant,  Me0,  and  other  proper  titles. 


Fol.  738. 


ilottc|)er. 


There  is  no  (A)     Warranty  perfbnal. 

letter  in  ^     t^ 

di virion.       [  '•  \Y  A.le  bound  to  B.  in  an  obligation  of  ^L  for  payment  of 

^  20  /•  by  the  condition  at  a  day,  and  A.  does  not  pay  it,  hut 

*  Orie.  16     *  ^^^  away,  fo  that  B.  cannot  have  his  debt,  upon  which  Q  aftraU'^, 

(Soie  e-       ger,  upon  conjideration  that  B.  will  give  him  a  certain  quantity  of 

loigne)         herrings,  and  will  alfo  make  him  a  Utter  of  attorney  to  jue  the  fai4 

obligation,  affumed,  and  promifed  to  B.  to  warrant  the  faid  20  /•  U 

B.  In  this  cafe,  in  an  a^on  upon  this  promiCe,  it  is  a  good  affign* 
ment  of  a  breach  that  he  has  performed  the  confideration,  and  th^t 

C,  has  net  paid  to  him  the  20 1.  without  faying  that  A.  did  nqt 
pay  bim,  or  that  he  was  not  able  to  pay  it ;  for  the  warranty  being 
perfonal,  the  intent,  by  affignment  of  tne  obligation,  appears,  that 
he  ought  to  pay  the  debt  without  any  reference  to  A.  Mich.  7 
Car.  §•  R.  between  Michael  and  Garden  adjudged,  this  being 
moved  in  arreft  of  j^dgipent.  ] 

[2.  Upon  a  convnumcation  between  A.  e^nd  B,  touching  a  mar^ 
^0%.  pi.  <.  ^^^i^  ^^  ^^  ^^^  between  A,  and  6ne  C.  a  feme  Jole,  and  upon  this  B. 
Mich.  6  affirms  to  A*  that  C.  had  a  portion  of  boo  L  for  her  preferment  in 
^^\'^'a^'  marriage,  viro  qui  maritum  fuum  fore  contigerit  tribuendam  ti  ac^ 
V.Kington,  ^^irendam',  whereupon  in  confideration  that  A.  at  the  requeft  of 
s.c.  ad-  '  B.  would  marry  with  C.  and  other  confideration  there  exprefl'ed 
jvidgeJ-ac-  alfo,  B.  promifed  that  be  firmam  faceret,  Anglice,  would  make  eoo4 
ItxIiill^pL  ^^  the  f aid  A.  •  thejfaid  600  /.  in  maritafiocum  pradiSia  C.  In  a&iorj 
2.  s.  c.'ac-  upon  this  promife,  it  is  ^  good  a^giunent  of  the  breach  that  he 
cord^ngif.  *  married 

[*36j 


C.  and  yet  the£ud  B.  praedidlas  600 1.  vel  aliquam  inde 
putem  praefato  A.  hue  ufque  minime  folvit  nee  aliquo  modo 
finnam  fecit,  Anglice,  hath  made  good  feeundum  promiffionem 
pfaedidam ;  for  if  fhe  had  fo  much  for  her  portion^  then  B.  ha^ 
made  it  good ;  and  if  (he  had  not,  then  he  himfelf  ought  to  pajr  it; 
P.  7  Car.  B.  R«  between  Punchard  and  Kingftone  adjudged  per 
CuHam,  it  being  moved  in  arreft  of  judgment  ^  the  which  intratur 
Tr.  6  Car.  Rot.  And  diis  judgment  was  after  affirmed  in  the 
Exchequer  Chamber  in  writ  of  error.  J 

3.  In  trefpafs  the  defendant  intitled  himfe^to  a  leafe  for  60  years^ 
gatd  pleaded  a  confirmation  with  warranty  of  the  plaintiffi  judgment^ 
&c.  Per  Brudnell  and  Fineiix  Ch.  J.  it  is  no  bar,  but  he  Jhall plead 
f>  by  way  of  covenant;  for  by  this  warranty  he  cannot  vouch,  be- 
caufe  it  is  not  [but]  perfonal ;  but  in  writ  of  ward  he  may  vouch^ 
but  here  he  is  put  to  writ  of  covenant^  as  in  wafte :  but  per  Tre- 
mail  J.  it  is  a  sood  bar ;  which  feems  to  be  law,  that  a  per/anal 
warranty  fhall  be  a  good  bar  in  an  action  perfonal.  Br.  Treipafs, 
pi.  215.  cites  21  H.  7.  32. 

4*  If  a  man  gives  lands  in  fee  with  warranty,  and  hinds  certain 
lands  fpeciaUy  to  warranty^  the  perfon  of  the  feofrbr  is  hereby  boundy 
and  not  the  land,  unlefs  he  bath  it  at  the  time  of  the  voucher.     Co. 

102.  b. 


(A.  2.)     Warranty  in  Law.     In  what  Cafes  the  T^^^^ 

luaw  will  create  a  Warranty,  thisdivifion 

^  «  h(A) 

* 

£  !•  T  F  a  feme  be  endowed  in  chancery  of  the  3d  part  of  the  land 
*  of  her  baron  whereof  he  was  feifed  in  fee,  this  creates  a 
warranty  between  her  and  the  heiry  in  refpe£l  of  two  parts  which 
the  heir  has,  though  he  has  not  the  reverfion  of  the  ^dpart.  17  £. 
3*  8.  a«  b.    time  of  £.  i.  69.  b.  J  . 

r  2«  So  (hall  it  be  upon  any  dowment.     17  £.  3.  65.  b.     time 
of  E.  I.  66.  b.  69.  b.  admitted  by  iflue.     Contra  29  E.  3.  41.  b.  ]     ^,  ,^^ 
[3.  If  two  exchange  together,  this  creates  a  warranty  between    Foi.  739. 
-  diem  of  the  land  which  each  of  them  gives  to  the  other.     22  E.  3.    ^_i^,-_f 
3.  45.  AS.  6.  admitted  and  adjudged.  ]  Sse  (M)  pi. 

P.    AnJ  that  it  is  good  caufe  of  voocher.    But  where  the  exchange  does  not  taki  ifta'in  forma 
juris,  it  is  qo  wamanty.    Br.  Oarranties,  pi.  xa.  cites  45  E.  3.  ao. 

Exchange  is  a  warranty  in  law,  which  it  as  firoHg  as  wurranty  in  dad,   Br.  Carranties,  pi.  38, 
cites  14  H.  6.  s.  '  r  •  ^ 

[4.  18  £.  I.  Liber  Parliamentorum,  it  is  there  faid  for  the 
reaibn  of  a  judgment^  quod  excambium  naturaliter  vult  in  fe  war'^ 
rantiam,  J 


(B)  Warranty 


vj  Qouc{iet« 


/ 


*  Warm.  ^^    Warranty  *  in  Law  granted.    By  what  wards^ 

ties  in  law 

ftre  created  .  [  I*  TF  a  man  gratUs  J  ward  to  another,  this  (hall  create  a 

woIS"^  warranty  in  law  of  the  ward.    2i  E.  3.  11.    22  E.  3.  6. 

are  there-     3^  £•  3*  6.  b.  adjudged  14.  dubitatur  29  £.  3.  48.  b.  ] 

fore  called  warranties  in  law,  becaafe  m  jadgment  of  law  they  arooimt  to  a  warranty  withoul 
this  verb  w;tfrantitt>.    Co.  Litt.  384.  a. 

If  a  man  2.  Warranty  by  dedi  ii  concefji  does  not  hold  [dace  but  betweni 

fives  lands,  the  feoffor  and  the  feoffee^  by  fomej  quaere  iade.  Br.  Garranties% 
SebjTd^d   pL  81.  cites  6  E.  !•  and  Fitzh.  Voucher  258. 

by  thefe  words,  itdl^  cmaJI^  &c.  now  he  is  bouqd  to  warrMst  the  lands  to  the  feofiee,  by  thoTe 
words,  and  if  the  feofibe  be  impleaded,  he  (ball  have  a  writ  of  warrantia  chortse  agm>ijl  tbefcofarp 
by  thefe  words,  dedi,  coocedi,  &c.  but  ma  agaiafi  bis  bfir ;  for  the  heir  (hall  not  he  bounden  iinto 
a  warranty  made  by  his  iather,  unJefs  he  bindbim  and  bis  Leiis  to  warranty,  h  txprtji  words  in  the 
deed ;  as  to  fay,  ego  &  hsered'  mei  omnia  prsBdidi'  terras,  &c«  warrantizabimus,  &c    F.  K.  B. 

3.  Warranty  was  by  thefe  words>  ego  ii  bseredes  mei  acquifta* 
Umus  a  defendemuS'i  and  did  not  Jay  quis,  nee  cui  warrantizabunt ; 
and  yet  well  per  Cur.  Br.  Voucher,  pi.  81.  cites  6  £*  2.  and 
Fitzh.  Voucher  258. 

4«  And  likewife  there  was  a  claufe  of  warranty  made,  et  ego  & 

haeredes  met  tenementa  prad^  warrantizabimus ;  and  did  not  (ay 

cui  ilia  garr%    And  yet  well  per  Cur.    Br.  Voucher,  pi.  8i.  cites 

12  £.  2.  Fitzh.  Voucher  262; 

The  beft  5.  In  praecipe  quod  reddat,  if  two  make  warranty  by  dedty  vipd  th9 

opiniua        ^„^  ^/^j^  jje  other  who  furvives,  who  is  vouched,  ^U  be  bound  t9 

X^oniy,      ^^^  warranty^  and  ihail  render  in  value  only ;  for  the  heir  of  the 

wUboid  cm'  other  who  is  dead  ihall  not  be  bound  to  the  warranty,  nor  to  ren~ 

tejl^  is  good  <ler  in  value  by  this  word  dedi',  by  the  ftatute  of  bigamis,  untefs  rent 

T^tinShiU  ^^fi^^t  be  referved*    Br.  Recovery, pi.  39.  cites  39  E.  3.  26. 

^^^jgMii,  which  mentions  in  the  end  ratione  proprii  feodi.  But  conUra  of  *  cmcefionfy^  qucre  i 
'•or  Kadeford  contra.  Br.  Garranties,  pi.  85*  cites  ix  H.  4.  41.— —Dedi  is  a  warranty  in 
law  to  the  feoflbe  and  his  heirs  during  the  life  of  tlie  feoffor.  Co.  Litt.  ^84.  a«— But  upon  an 
UffboMp  Ofid  bemage  mctftrtlyXbtt  warranty  txtemis  rtcifrocally  to  tbt  beirs,  and  agaittji  the  beirsof  botb 
fttriits*  Co.  Litt.  3S4.  a.  b»  ■  And  before  the  ftacute  of  ^uia  cwtptares  terratumi,  if  a  man  had 
gi?eo  lands  by  this  word  dedi,  to  have  and  to  hold  to  liim  and  his  heirs,  of  the  donor  and  his  beirt 
%f  certain  femices,  then  not  only  the  donor,  but  his  hein  alfo*  had  been  bound  to  warranty. 
But  if  before  that  ftatute  a  man  had  given  landi  by  this  word  dedi  to  a  man  and  his  heirs  for  evcr» 
to  hold  of  the  chief  lord,  there  the  feoffor  had  not  been  bound  to  warranty  but  during  bis  life,  as 
at  this  day  he  it.    Co.  Litt.  384.  a. 

*  Conceffi  in  a  feo/fipent  or  fine  implies  no  warranty.  Co.  LitL  384.  a.— —The  queftion  wa^ 
wbttber  covefi  did  impfy  «  warrmty  in  cafe  $f  ajruboid,  £t  adjotiMutp  to  be  argued.  Fnem.  Rep» 
339*  pl-  4%i-  Trin.  1673.  Browne  v.  Hunywood. 

Br.  Condi.  g^  Where  a  man  is  bound  upon  condition  to  warrant  and  defend 
I4K  cicct  ^^  ^^  ^*  S*  ^^  warranty  is  where  he  is  impleaded  $  but  the 
S.  C.  defending  is  to  iave  the  party,  that  no  llranger  enters  upon  him« 

Br.  Garranties,  pi.  60.  cites  2  E.  4.  15. 
7.  Neither  defet^ere  nor  acquietare  do  create  a  warranty,  but 

warrantizare  oiuy.    Co.  Litt.  384.  a.  (d) 

(B.  2}  Elnprelt 


Hottcbm  28 


(B*  ^)     Exprefs  Warranty. 

[  [13  a»    ¥  F  a  man  makes  a  grant  in  fee  cum  claufula  warrantia^  s.  p.  Por  it 
^  by  fucK  words  no  warranty  ihall  be  created.     1 1  H.  6.  ought  tobavt 

._    1^  I  thefe 

^tfk  ^  ktrpdti  jid  VMrrantixabuut  to  tbt  damtc ^  htercdibui,^c.     Br.  GarraDCieSf  pL  85.  cites  11  H« 

$9  6[grm  of  rmtf  iustb  ilauft  $f  diftrtfty  he  fhall  not  diflraiu  without  ro»rc#  Br.  Garranties,  pL. 
$5«  cites  II  H.4.  4K 

2.  4  E.  I.  cap.  6.  In  deeds  where  is  contained  dedi  (^  conceffi  tale  There  he 
fenimentum  ^  without  homage^  of^iirs^fa? 

and  two  coofequents  thereupon ;  tlie  firft  branch  Is,  that  where  dedi  is  contained  in  a  deed 
(albeit  there  be  no  other  warranty)  to  hold  of  the  donor  and  his  heirs  (as  at  the  making  of  thi^ 
aA,  viz.  io  4  Ed.  i.  a  man  might  have  done)  there  the  feoffor  and  his  heirs  bad  been  bound  to 
^warranty.  And  this  was  the  common  law  ;  for  wliere  Jedi  is  acton^amed  ^Ub  a  perdurahU  tenure, 
9f  the  ftoffor  and  his  heirs,  there  dedi  imports  a  perdurable  warranty  for  the  feoffor  and  his  heirsy 
to  tlie  feoffee  and  his  heirs ;  and  herewith  agrees  Glanvill.  2  Inft.  275.  cites  Glanv.  1.  ?•  cap.  2. 
and  Brafton,  lib.  5.  fol.  388.  b. 

And  M  th^t  day:  regularly  the  donee  tUd  hold  of  the  donor ^  uAlefs  there  were  a  fpecial  limitation  to 
the  contrary.  And  when  the  feoffment  was  by  this  word  (dedi)  to  liold  of  the  donor  and  his 
heirs,  then  he  and  his  heirs  are  bound  to  warranty.    2  Inil.  275. 

*  See  Warrantia  Chartx  (B)  pi.  4. 

Or  without  a  claufi  that  contains  warranty^  The  mean. 

ing  of  thefe 
words  is,  tliat  dedi  doth  import  a  warranty  in  law,  albeit  there  be  an  exprefs  warranty  in 
the  6BtdL\  for  if  a  man  makes  a  feoffment  by  deds^  and  in  the  deed  doth  warrant  the  landagainji 
y.  S,  ami  his  heirs,  yet  dedi  is  a  general  warranty  during  the  life  of  the  feoffor ;  and  fo  was  the 
ftatnte  expounded  in  both  points,  Hill.  14  £1.  in  C.  B.  which  Lord  Coke  fays  behimfelf  heard  and 
obierved.  Co,  Litt.  384.  a*— —And  if  a  man  makes  a  leaft  fm-  life  rtferving  a  rent,  and  adtls. 
an  exprefs  warranty,  here  the  txpreft  warraay  does  not  take  away  the  watr'anty  in  Ivm  ;  for  he  has 
deAioQ  to  vouch  by  force  of  either  of  tliem.    Co.  Litt.  384.  a.-  .S.  P.  2  Inft.  275. 

^nd  to  he  holden  of  the  givers  and  their  heirs^  by  a  certain  fervice^  So  It  is  if 
it  is  agreed  that  the  givers  and  their  heirs  Jhall  be  hounden  to  waV'^  «  ^y  poK- 
nm/y;  tickor/*- 

"^  '  corporate  bud 

hy  deed,  wherein  dedi  was  contained,  infeoffed  amiber  to  hold  of  him  and  his  fucetffort,  this  had' 
creaud  a  like  warranty,  as  io  tb's  aA  is  mentioned,    i  luil.  276. 

jtnd  where  is  contained  dedi  CsT  concejji^  l^c.  to  be  holden  of  the  tWs  2d 
chief  lord$  of  the  fee^  or  of  other ^  and  not  of  feoffors  or  their  heirsy  branch  is, 
referving  no  fervice  without  homage^  or  without  the  ^orefaid  claufe^  that  where 

^/.'       r   •         y^n.ff  3        *  •T/»''»'^''i       <Krt/iscon- 

toetr  betrs  fhaU  not  be  hounden  to  warranty^  notwtthjtanding  J  the  taincd  in 

feoffor  during  bis  own  Ufe^  \  by  force  of  his  own  giftSy  Jhall  be  bound  the  deed, 

to  warrant.  to  hold  qJ 

the  chief 
krdt  and  not  of  the  feoflbr,  there,  although  there  were  no  other  warranty  in  the  deed,  the  fee fi^ 
/buff  he  iound  to  warrttay  during  Hfu    But  then  dedi  binds  non^  to  warranty,  tut  him  th.it  made  tte  gft. 
s  Inft«  27^. 

And  it  is  to  be  known  ihtx  finte  the JleiiMte  of  ^a  emptores  18  £.  I.  tlie  fenfiee  in  fee-fimple  dotk 
hold  of  the  chief  lord ;  and  therefore  at  this  day  in  that  cafe  ihe  feoffor  is.  only  bound  to  warranty 
tkring  his  Lfii  bat  if  a  toon  at  this  day  gives  lands  in  tail  by  the  word  dediy  the  donor*  and  his  Heirs 
are  boood  to  warranty ;  and  fo  it  as  ofa  leafe  for  Ufe,  rtferving  a  rent,  though  it  be  without  4ced* 
»  In|l:*a75. 

The  confequent  hereupon  is,  that  albeit  there  be  in  this  cafe  of  the  id  branch,  an  exprefe  war- 
fancy,  the  feoflee  may  take  advantage  of  the  one  or  the  other,  as  upon  theiirit  brahch  has  been 
•ttd.    *Ioft.»7t 


\ 


•  29  (tlouebet» 

%  The  letter  of  this  ftft  extends  only  to  the  feoffor  upon  a  feoffment  made,  but  ifdetS  dah  tnurt 
hy  hta^  of  rdtaje  or  afnfirmatioa,  it  imports  a  warranty  during  the  life  of  him  that  makes  the  deed* 
So  it  IS  if  a  reverfim  expeaant  upon  an  tftattfor  years ^  iife,  or  in  tail,  be  granted  by  ibis  ^vord  dedi,  and 
mifommeni  had,  here  dedi  doth  import  a  warranty,  though  the  flate  pafles  not  by  way  of  feoffment. 
So  it  is  of  a  rtnt,  of  an  advawfon,  or  tne  like,   ft  Inft.  276. 

If  *^  a  man  by  dedi  iai  land  for  iif e,hy  this  the  leffeefy^ll  vouch  the  lejhr  (though  the  rtverfwn  be  granttd- 
muay)  and  yet  the  leflbr  is  not  properly  feof!ator.    z  Infl.  276.  cites  Bratlon,  li.  5.^  fo.  389. 4&  &. 
3*  s.  a.  14  H.  6.  %$, 

■f*  Albeit  in  two  places  before  in  this  a^t,  dedi  it  concefii  are  coupled  together,  yet  thefe  words 
rmi»u  doni  proprii  do  appropriate  the  warranty  to  dedi  only ;  and  agreeable  tu  this  expofition  in 
our  books,  is  the  common  and  conlbut  opinion  of  learned  men  at  this  day.  2  Inft.  276..      »i 
ft.  P.  Co.  Lite  384.  a.  (0 

3.  Land  was  given  to  a  man^  his  heirs  and  ajjigns ;  and  the  deed 
willed  further,  and  I  the  aforejixld  W.  and  my  heir s^  will  warrant  all 
the  aforefaid  lands  and  tenements  againjl  all  men  in  form  aforefaid* 
Per  Norton,  it  is  not  exprefTed  to  whom  the  warranty  mall  go ; 
and  therefore  void..  But  per  Hank,  it  fliall  have  relation  to  the 
words  of  the  gift  before  to  the  feofFee,  his  heirs  and  ai&gns ;  and  fo  is 
the  form  in  a  fine,  and  fo  it  is  ruled  tempore  £.  2.  which  all  the 
juftices  affirmed  that  the  warranty  was  good  by  the  manner.  Br. 
Garrantiesy  pi.  23.  cites  14  H.  4.  13. 

4*  A  warranty  is  a  covenant  real  annexed  to  lands  or  tenements, 
whereby  a  man  and  his  heirs  are  bound  to  warrant  the  fame ;  and 
either  upon  voucher^  or  by  judgment  in  a  writ  of  warrantia  chartae 
to  yield  other  lands  and  tenements  (which  in  old  books  is  called 
in  excambio)  to  the  value  of  thofe  that  (hall  be  evi£ted  by  a 
former  title,  or  elfe  may  be  ufed  by  way  of  rebutter.    Co.  Litt. 

365-  »• 
5.  Warranty  in  deed,  or  an  exprefi  warranty,  is  created  only  by  this 

word  warrantizo.    Co.  Litt.  384.  a. 

Godb.  i5».       6.  A.  releafes  with  warranty yir  him  and  his  heirsy  to  B.  and* his 

?V 'h  ^'       JJwVi',  without  faying  contra  omnes  gentes.     Agreed  per  Cur.  that 

Im!^C.  B.     this  is  a  general  warranty,  and  a  warrantia  charts  lies  upon  it  Noy 

lc.by        146.  BaUard  v.  Ballard. 

name  of 

Ballet  v.  Ballet;  but  there  it  is,  that  upon  a  releafe  for  one  and  his  heirs>  to  another  and  bii 

beirs  with  warranty  contra  omnes  geutes>  a  writ  of  warrantia  chartx  lies. 

• 

7.  Covenant  was  brought  on  the  word  grant  in  a  feoffment ; 
Ae  defendant  demurred.  And  per  Curiam,  this  is  no  warranty  of 
a  freehold,  but  only  in  cafe  of  a  leafe  for  years;  and  cited  5  Xcp^ 
3pi(NC£r's  caie.  And  judgment  for  the  defendant.  3  Keb.  617. 
pL  84.  Hill.  27  &  28  Car.  2.  B.  R.  Brown  v.  Heywood. 


(B.  3)  Warranty  of  Lands  or  Chattels.     Good,  and 

what  amounts  to  it^ 

I.  T  F  the  king  grants  land  to  me  and  my  heirs j  and  that  if  I  am 

^  eviiledj  or  my  heirs,  by  title j  that  he  Jhall  make  in  value  of 

other  lands.     Per  Wich  and  Finch,  this  is  no  warranty^  but  that 

tbel^g  (hall  make  in  value  if,  &c.  which  founds  in  covenant^  if  it 

waa 


ws  between  common  perfons,  and  not  in  warranty  of  voucher ;  and 
tfaereibre  no  caufe  of  aid  of  the  king  in  lieu  of  voucher,  and  yet  the 
aid  was  granted  of  the  king.  And  fo  it  feems  there  to  be  good 
caufe  to  have  in  value  againft  the  king.  Br.  Recovery  in  value, 
pi.  32.  cites  39  £.  3.  1 2. 

2.  Warranty  of  a  chattle  muft  be  at  die  time  when  the  thing  is  Cm.  T.  4. 
fiU.  Per  Wiadham  J.  Godb.  31.  pi-  40.  cites  5  H.  7.  Ch^dcW 

V.  Lopus.  Cro.   T.  6  ?o.  in  cafe  of  Pope  v.  Lewifl>        S.  P.  Per  Holt.  Ch.  J.  Comb.  i±u 

Mich.  I  W.  &  M.  B.  II.  Crofs  v.  Gardiner. 

3.  Warranty  will  not  bind  a  man  in  a  thing  which  is  apparenty  f    '90   1 
as  to  warrant  that  a  horfe  hath  both  eyes  where  he  is  apparently 

blind  of  one.  Arg.  Lev.  I02»  in  cafe  of  £kins  v.  Tre{ham. 

4.  Where  feller  has  the  pofleffion  of  goods,  the  bare  affirming  Ld.  RayiH, 
them  to  he  bis  makes  a  warranty.     Otherwife  if  out  of  pojfejfion.  ^^^  593* 
I  Salk.  210.  Trin.  12  W.  3.  B.  R.  Medina  v.  Stoughton.  ^•^' 

5.  But  fuch  affirmance  m2ks^  no  warranty  of  lands  in  any  cafe.  Cro.  7.196. 
I  Salk.  210.  Medina  v.  Stoughton.  Rofwcii  ^. 

S.P. 

(B.  4)  Warranty  of  Lands*     Good  or  not#     Cowi* 
mencing  by  'Dijfeijin.     And  whyfo  called. 

I.  T  T  is  called  a  warranty  that  commences  by  difleifin,  hecaufe  re^ 
*'  gulariy  the  conveyance'^  whereunto  the  warranty  is  annexed, 
works  a  dijfei/in,     Co.  Litt  366.  b. 

2.  In  affile,  it  was  found  that  a  man  and  his  three  coufins  purcbafed  ^'^fi' 
jointfy  uifee^  and  the  anceftor  aliened  the  whole  with  warranty ^  and  ^  5  f  ^* . 
&ei\  and  2  cf  the  others  died;  and  the  fourth  recovered  the  three  intrefpaft,* 
parts,  quod  mirum  !  For  the  warranty  was  collateral  to  one  of  tbem^  that  aU  the 
as  it  feems,  if  any  of  them  was  heir,  to  him;  and  if  all  three  were  iu^J^f!?*^' 
hdrs  to  fuch  anceftor,  then  all  three  (hall  be  barred  of  their  partS)  fatUr  U 
and  his  own  part  is  gone  by  the  alienation.    Br.  Jointenants,  pi.  26.  Jointenant 
cites  13  Aff.  6.  "^^^'hi 

^  and  o.'ifni  ali 

wtb  tvarroHiy,  as  to  the  mmUty^  f&'x  alienatioQ  is  a  difffifin^  and  the  foa  may  enter;  and  fo  it  feeiM 
Ifuctfae  firft  warranty  is  commeACed  for  three  parts  by  difleiiinf  and  thercfo)-e  no  bar  to  the  thre« 
parts.  Br«  JointenantSy  pL  26. 

3»  If  guardian  for  caufe  of  nurture  aliens  the  land  of  the  heif 
widi  warranty,  and  dies,  whofe  heir  the  demandant  is,  this  is  a  war* 
ranty  which  commences  by  difleiiin,  and  (hall  be  avoided  by  pled. 
Br.  Garrandes,  pi.  78.  cites  43  £.  3.  7. 

4.  In  formedon  die  tenant  pleaded  afeoffinent  of  the  grandfather  •  Warrantf 
rftbe  demandanty  whofe  heir  he  is  with  warranty^  judgment,  &c.  ^""^^I^ 
The  dtmandant  faidy  that  the  fame  grandfather  gave  in  tail  to  his  ^^\  not  bd 
father^  and  entered  upon  hintj  and  made  the  feoffment  with  warranty  avoided ; 
immediately;  fo  that  the  warranty  commenced  by  ^fi^{/?fr,  judgment,  ^^j^*^. 
&c.  by  which  the  tenant  took  other  iiTue ;  and  fo  fee  that  coUateral  i^ncing  Ij 
warranty,  which  commences  by  *  dilTeifin,  does  not  bind.   Br.  For'*  ajTafat 
©abn,  pL  16.  cites  49  E.  3.  6.  ^^  g/  ^ 

Sa  Coke's  nou  on  Fitzherben's  cafc# 

Vol.  XSa.  J>  5-  If 


3»  Poucfjet* 

5.  If  A  diffeije  B.  and  enfeoffs  C.  with  warranty^,  and  C  enfeoffs  D, 
with  warranty,  ufoji  tvhofn  ajlranger  entereth^  in  whofe  poneffion 
jB.  thp  diffejfee  rdcafetb  his  rights  now  all  former  warranties  arc 
extin£t ;  and  albeijt  D.  is  impleaded,  yet  fhall  he  not  have  warrantia 
chartx,  bccaufe  he  is  in  of  another  ejhte  by  wrcng.  Weft's  Syrnb* 
£  197.  cites  F.  N.  B.  135.  (g)  21  H.  6.  41.  22  H.  6.  22. 

6.  If  a  man  dijjeifes  bis  fat  her  j  and  makes  a  feoff inent  without 
warranty^  and  the  father  dies^  the  heir  cannot  enter ;  and  yet  the 
heir  of  the  heir  may  enter  \  but  he  who  made  the  feoffment  cannot 
enter  againft  his  own  feoffment,  though  right  defcends  by  the  death 
of  his  father,  who  was  difleifed  \  per  Prifot.  Br.  Entre  Cong.  pL 
47.  cites  39  H.  6.  42. 

fit  was  re-  y.  Warranties  commencing  by  diffeifln  have  4  qualities;  ift, 

gr^T^ad*/  That  the  diffeifm  is  dom  immediately  to  the  heir  that  is  to  be  bound  ; 

vice,  that  and  yit\  if  *  the  father  be  tenant  for  life^  the  remainder  to  the  fon  irt 

he  was  not  fee :  the  father,  by  covin  and  content,  makes  a  Uafe  for  yearsj  to  the 

^hl^w2r-  ^  ^^^^  ^*^  '#^  >*^''  ^^^  ^  feoffimnt  in  fee  to  whom  the  father 
ranty ;  but  JhaU  releafe  with  warranty ;  and  alfis  executed  accordiiidy.  Th6 
it  was  not  father  dies.  This  warranty  fliall  not  bind,  albeit  the  diUeifin  was 
$ce*^^Rcp  "^^  ^^"^  immediately  to  the  fon ;  for  the  feoffment  of  the  lef- 
79^b?Pafch.  ic;e  is  a  difieiiin  to  the  father,  who  is  particeps  criminis.  Cob 
37  Eliz.       Litt  366.  b. 

Wben's  cafe.  The  fame  cafe  came  in  qoeftion  again.  Jo.  397.  pi.  7.  Mich,  i )  Car.  B,  R. 

in  cafe  of  Fitzherb  srt  v.  Lebch  ;  and  it  was  refolved  by  the  whole  courts  that  the  cafe  of  5 
Rep.  79 .  b.  was  good  law  ;  and  that  the  warranty  Ihall  not  bind  the  remainder  in  tail,  [as  the  re- 
mainder was  in  chat  cafej  becaufe  It  was  quaflied  by  dilfeifin,  and  covin  between  the  parties.  ■ 
Cro.  C.  48  V  pl*  ?•  Fi  T7.HKRBSRT  V.  PiTzHERBERT  Jc  al.  S.  C.  ftatcs  it,  that  the  father  was' 
tenant  for  life,  remainder  to  his  brother  for  lifC|  remainder  in  tail  to  the  fon  ;  and  that  they  both 
made  a  leafe  for  years  to  the  purpofe  mentioned  \  and  that  they,  at  diftant  times,  releafed  to  tht 
lelT&e's  feoffee  with  warranty  $  and  held,  that  tliey  were  all  as  one  a^  grounded  upon  this  fraud, 
and  ihall  not  bind  him  in  remainder.  Mo.  469.  pl.  674.  Mich.  39  Ic  40  Eliz.  Garraway  v. 

Braybriilge,  S.  P.  and  the  court  inclined  accordingly^  and  mifliked  the  practice ;  but  the  cafe  war 
ended  by  compofitioii.  ^ 

Si  ic  is  if  one  LrctUi*  makes  a  gift  in  tail  to  amthr,  and  tbe  mck  SJfeifes  the  donfe,  and  infeofs  another 
Vf\i\\  warranty,  the  uncle  dies,  and  the  warranty  defcends  upon  the  donor,  and  then  the  donee  dies 
wichout  ifiUe,  albeit  the  ditfeifm  ^was  done  to  tlie  donee,  and  not  to  the  donor,  yet  ths  warranty 
01.111  not  bind.  Co.  Litt.  366.  b.  367.  a.— «— 5  Rep.  80.  cites  31  £.  3.  Warranty  z8. 

*[  31  ] 

*s  P.  5  8.  The  2d  is,  that  the  warranty  and  diffeifm  are  fimul  and  femeh 

in'^Fi'^^z.^  both  at  one  and  the  fame  time  5  and>'^/  ita  man  commit  a  rfi^j/?;/^ 
bER-  "  ?/*  i^Unt  to  make  the  feoffkunt  in  fee  with  warranty^  albeit  he  make 
jert's  the  feoffment*  jnany  years  after  the  diffeifm^  notwithftanding,  be- 
ti^u^h  it  ^^^^^  ^^  warranty  was  done  to  that  inteyit  and  purpofe^  the  law  (hall 
was  ao  adjudge  upon  the  whole  matter,  and  by  the  intent  couple  the  di(- 
yeari  after,  feifin  and  warranty  together.  Co.  Litt.  367.  a. 

9.  The  3d  is,  that  the  warranty  commences  by  diffeifin,  by  all 
thefe  examples,  (if  it  fliould  bind)  it  fhould  bind  as  a  collateral war^ 
ranty^  and  therefore  coimnencing  by  diffeifm  Jhall  not  hind  at  all.  Co. 
Litt.  367.  a. 

10.  The  4th  is  put  for  an  example,  and  the  rather  for  that  it  is 
moft  ufual  and  frequent,  commences  by  abatement  or  intrufion^ 
(that  is,  when  the  abatement  or  intrulion  is  made  of  intent  t9 
nutk^  a  feoffment  in  fee  with  warranty)  this  (hall  not  bind  the 

right 


Kgtit  heir,  ho  more  than  a  warranty  that  commences  bv  difiet- 
fin^  becaufe  all  do  commence  by  wrong.  And  fa  it  is  /^  ihi 
tenant  dies  tuitbout  beiry  and  an  ancefior  or  the  lord  enters  before 
the  entry  of  the  lord^  and  makes  a  feoffment  in  fee  with  warranty^ 
and  diesy  this  warranty  jQiall  not  bind  the  lord,  becaufe  it  com- 
mences by  wrong,  being  in  nature  of  an  abatement.  £t  fie  de 
fimilibus*  Co.  Litt.  367.  a. 

II.  TYkt  fatbery  the  ySir,  and  a  3^  perfon^  zit  jointenants  in 
fcc.  The  father  makes  a  feoffment  in  fee  of  the  whole  with  war^ 
rantyj  and  dies.  The  fon  dies.  The  3d  perfon  (hall  not  only 
avoid  the  feofiinent  for  his  own  part,  but  alfo  for  the  part  of 
the  ion;  and  he  ilhall  take  advantage  that  the  warranty  com- 
menced by  difleifin,  though  the  dilTeifin  was  done  to  another. 
Cok  Litt.  367.  a« 


(B.  5)  Warranty.     Bound  by  it,  ff^Ao.     Heir,  &c. 

I.  npHE  heir  (hall  never  be  bbund  by  any  exprefs  warranty^  hut  -^^i^awai 
^    where  the  anceftor  was  bound  by  the  (ame  warranty;  for  if  y^^^  /^ 
die  anceftor  were  not  bound,  it  cannot  defcend  upon  the  heir,  which  fu^and 
is  the  reafbn  yielded  by  Littleton.  Co,  Litt  386.  a.  ^^  ^^ 


rm^^  this  is  void  Iqr  tbe  warrant  of  this  rotxiniy  as  Co  the  heir,  becaufe  the  anceftor  himfeIC 
wasnoc^  bound,  Co.  Litt.  386.  a.*"  ■  So  if  a  man  hindi  Ins  heirs  to  p^  afumofmimey,  this  is  void. 
Co.  Litt.  3S6.  a.— And  of  the  other  fide>  if  a  roan  bind  himfelf  to  warranty,  and  bind  not  hia 
kein,  they  be  not  bound  s  for  he  moft  iay,  ego&  haeredes  mei  warrantizablmus,  &c.  And  Fleta 
fays,  nota  qood  hieres  non  tenetur  in  Anglia  ad  debita  anteceflbris  reddenda,  nili  per  antecelToreRi 
fld  hoc  fberit  obligatus,  prieterquam  debica  regis  tantuxn.  A  fortiori  hi  cafe  of  warranty,  which 
k  in  Che  realty.  Ca  Litt  386.  a.  ^1    '^2  1 

2.  But  a  warranty  in  law  may  bind  the  heir,  although  it  never  jts  if  a  man 
bound  the  anceftor,  and  may  be  created  by  a  laft  will  and  teftament.  '^(A  ^"<^ 
Ok  Litt.  386.  a.  i^^/- 

f.«V  rtfn^nr  a  rnf,  the  devifee  for  life,  or  in  tail,  fliaU  uke  advants^  of  this  warranty  in  law, 
akbough  they  be  not  naioed«  Co.  Litt.  386. a» 

t 

3»  The  warranty  of  the  predeceflbr  fliall  not  bind  ^tfuccejjor.  % 
Inft.  155. 

4»  A.  the  grand&theT)  B.  the  father,  and  C.  thegrandfon.  J.  was 
tenetntfor  life^  remainder  to  B.  in  taU^  remainder  over.  J.  and  B^ 
jonudin  a  feoffment  of  the  $th  part  of  die  lands  to  T.  M.  and  bis 
beirs^  with  warranty •  B.  diedy  and  then  A»  died\  and  C.  who  was 
an  infanty  and  the  ijite  in  iaily  entered^  and  held  this  yb  party  with 
the  refl  of  the  lands.  The  queftion  was,  whether  his  entry  was 
fawfiif ;  and  a^udged  tl^  it  was  not ;  for  whether  this  feoftment 
was  the  feoftrnent  of  the  one  or  the  other,  vi%^  die  furrender  of  the 
tenant  for  life  to  him  in  remainder,  and  b  the  feoffinent  of  him  ; 
tt  ioK  the  warranty  rf  B.  difcendid  on  C  the  infanty  itfhallbind 
im  I  and  be  can  never  avoid  it ;  unlefs  his  entry  was  lawful,  (i.  e.) 
mnl^s  he  bad  a  right  to  enter  at  the  time  of  the  warranty  defcendedy 
which  be  had  not.  becaufe  th$  warranty  was  annexid  to  the  ejlate  in 


s, 


3^  umhtt. 

fets  which  continued  at  the  time  of  the  death  of  the  father,  and  (hrll 
bind  the  faid  C.  the  ifUie.  And.  286.  pi.  293.  34.  £liz.  Minter 
V*  CoUins. 


(B.  6)    To  what  EJlate^  or  on  what  Conveyance 
a  Warranty  may  be  annexed  or  created. 

« 

^s  a  man  I,     A   Warranty  may  not  only  be  annexed  to  freeholds^  or  inheri- 

(fome  fay)  /x  tances  corporeal,  which  pafs  by  livery,  as  houfes  and  lands, 

rentUc.  ^"'  ^^^  '^  freeholds  or  inheritances  incorporeal  which  lie  in  grant j  as 

^t  of  land  advowfonSy  and  to  rents'^  commons^  cjiovers^  and  the  like,  which  ifTue 

.foriifct  ti  Qyj  Qf  limds  Qf  tenements.     And  not  only  to  inheritances  in  efie, 

Withw/r'  ^"^  *'f^  ^^  rents,  commons,  eftovcrs,  &c,  newly  created*    Co.  Litt. 

ranty;  for    3^^'  ^* 

though 

there  can  he  no  title  precedent  to  the  rent,  yet  there  may  he  a  title  precedent  to  the  land,  ont  of 

which  it  iflfues  before  the  grant  of  the  rent,  u^hich  rent  may  he  avoiiied  hy  the  recovery  of  the 

land,  in  which  cafe  Che  grantee,  may  help  himfcif  by  a  wai  rantia  charts  upon  the  efjiecial  matter. 

Co.  Litt.  366.  au  '  '  ^ 

$•  H  warranty  in  law  maf  extend  to  a  rtnt^  ^e,  newly  created ;  and  therefore  if  a  rent  newly 
treated  be,  granted  in  exckuigt  for  an  acre  of  land ;  this  exchange  is  good  ;  and  every  exchange  im* 
plies  a  warranty  in  law.  And  fo  a  rent  newly  created  may  be  granted /or  •wehy  rf partition,  €•» 
Litt.  36^.  a. 

a.  A  warranty  extends  not  to  any  leafe,  though  it  be  for  many 
thoufand  years,  or  to  eftates  of  tenant  bv  ftatute  ftaple,  or  merchant^ 
or  elegit,  or  any  other  chattel,  but  ony  to  freehold  or  inherstaiueu 
Co.  Litt.  389.  a. 

3.  It  was  faid,  that  a  warranty  may  be  annexed  to  a  fine  with 
grdnt  and  render.  Carth.  141.  and  cites  it  as  refolved.  *  Cro.  £• 
•  Pafch.t5  ,7.  Co.  Ent  579.  a. 

fi.  Anon. 

Treat,  of  4-  A  warranty  cannot  be  annexed  to  a  copyhold  ejiate  \  for  it  is 
Ten.  178.-  only  an  efiate  at  wiJlj  to  which  no  warranty  can  be  annexed  of 
pyhoid^°"  common  right,  nor  is  any  eftate  lefs  than  a  freehold  capable  of  it* 
(B.  a)  pL  s.  And  a  furrenderec  of  a  copyhold  comes  in  en  le  poft  by  the  lord,  and 
not  en  le  per  by  the  party.    'Treat  of  Ten.  163. 


t33] 


(B.  7)  ThtOferatiott  and  EJiSi  of  A  Witnaty, 

S.  CT'E  bTANT  in  tail  of  rent  purchafedthe  land  infee^  and  mmim 
-*  feoffment  of  the  land  with  warranty^  and  this  was  pleaded  in 
avowry  againft  tne  iflue  in  tail,  who  avowed  for  die  rent  in  tail, 
and  that  ^ets  is  defcended.  And  per  Kingfm.  if  die  land  was 
charged  at  the  tinu  of  the  feoffment  with  warranty j  the  feoffee  Ihall 
hold  it  charged)  ana  the  warranty  ihall  notdifcharge  it ;  for  he  war^ 
tants  the  land  as  it  is  at  the  time-,  &c.  and  if  it  was  difcharged  at  tbs 
titne^  though  it  was  not  difcharged  in  rights  as  bv  unity  of  pofieffion 
of  the  tenant  in  tail  of  the  rent,  or  by  releafe,  &q.  though  the  right 
cen^ains,  yet  he  may  vouch  of  the  land  difcharged^  and  he  who  war* 

rants. 


UOttthtt,  33 

nnCs,  or  his  hdlrs  {hall  diTcharge  it.    Br.  Garranties,  pi.  40.  cites 
21  H,  7,  9.  10. 

2.  Fsr  if  a  man  makes  feoffment  with  warranty  o/the  land  charged 
witb  rent/ervice^  the  feottec  fhall  hold  it  charged,  and  the  feoffor 
(hall  not  oifcharge  it  by  the  warranty ;  and  contra  where  it  was  dif- 
charged  at  the  time  of  the  feoffment ;  quod  nota  diverfitatem  inde. 
Br.  Garranties,  pi.  40.  cites  21  H.  7.  9.  10. 

3.  A  warranty  fliall  never  enlarge  an  ejlate^  but  mxj Jlrengtben  s.  p.  peif 
the  fiLmc.    Per  Williams  J.    Bulft.  163.  Trin.  9  Jac.  in  cafe  of  Fleming 
Hcywood  and  Smith.  ^  i'  ^^'^ 

4.  Nor  ihall  it  be  df force  but  Jo  long  as  theeftate  to  which  it  is 
annexed  has  continuance.  Per  Fleming  Ch.  jT  BulC  i66.  in  cafe 
of  Hevwood  and  Smith,  cites  Litt  f.  749. 

5.  No  warranty  extinguiihes  a  right,  but  only  binds  or  bars  it  as  *  n  Mod. 
hng  as  the  warranty  continues  in  force ;  for  if  the  warranty  be  re*  9o»  9''  pi* 
ke^ed^  the  ancient  right*  revives.  2  Salk.  686.  Pafch.  4  Annae,  Ann.B?R^, 
B.  R.  Smith  v.  Tyndall.  S.  c.  fc  s.  P. 


(B.  8)  Warranty.     In  what  Cafes  it  fliall  not  at^ 

tacb. 

r.  T  F  tenant  in  tail  detb  difcontinue^  and.  the  difcontinuee  is  dijfeifed^ 
^  and  tenant  in  tail  releafeth  with  warranty  to  the  diffeifory  the 
difleifee  entereth  in  the  life  of  tenant  in  tail,  who  afterwards  dieth, 
the  warranty  works  nothing;  fbr  the  warranty  defcending  after- 
wards, cannot  attach  upon  Uie  poileffion  which  was  at  the  time  of 
the  warranty  made,  which  was  by  the  conclu£on ;  which  by  the 
death  of  tenant  in  tail,  is  determined  and  removed  by  an  eign  title, 
viz.  the  entail.  Arg.  2  Le.  58.  pi.  82.  Mich.  30  £liz.  C.  B.  in  cafe 
of  Ards  V.  Smith. 

2.  Tenant  in  tail  of  lands  grants  a  rent  charge  infee^  and  an  an* 
eeftor  collateral  releafeth  to  the  erantee  with  warranty  and.  dieth^  the 
tenant  in  tail  dieth  i  now  die  iuiie  is  bound ;  but  if  tenant  in  tail 
eBrth  before  him^  who  maieth  the  releafe^  now  die  rent  is  determined 
by  the  death  of  tenant  in  tail,  and  then  the  warranty  cannot  attach 
upon  it.  Arg.  2  Le.  58.  pi.  82.  in  cafe  of  Ards  v.  dmith. 

3.  A.  tenant  for  life,  remainder  to  B.  in  tail ;  Jt*  leafeth  for  years^ 
a  recovery  is  had  againfl  B.  living  A.  the  recoverors  enter  and  ouft 

dy  lefiee  for  years,  the  fon  and  heir  of  B.  releafeth  with  warranty  f    04.  1 
to  him  to  vriiom  the  recoverors  have  affured  the  lands;  the  lefiee  ■-   *^^  J 
enters,  B.  dieth^  the  releafor  diethj  &c.    It  was  holden  diat  the  en- 
try of  the  lefiee,  before  that  the  warranty  had  attached  upon  the 
poileffion  which  pafied,  had  avoided  the  warranty.   Arg.  2  Le.  561 
fi7s  58*JpJ«  S2.  Ards  v.  Smith.— -«al$.  Lincoln  College  cafe. 


D3  .     (B.9ir* 


S4  Qouc^eVi 


(B,  9)    To  what  Titles  a  Warranty  fhall  jiot  ex^ 

tendn 

I.  "^^  O  Warranty  doth  extend  unto  meer  ttnd  naked  titles,  as  by 
•^^  force  of  a  condition  with  claufe  of  n-eniry^  exchange'^  mort^ 
tnain^  confent  to  the  rav'tjhery  and  the  like,  becaufe  that  for  thefe  no 
aSiion  doth  lie ;  and  if  i)o  adiion  can  be  brought,  there  can  be  neither 
voucher,  writ  of  warrantia  charts,  nor  rebutter,  and  they  con-» 
finue  in  fuch  plight  and  effence,  as  they  were  by  their  original  crea-' 
tion,  and  by  no  a£i  can  be  difplaced  or  divefted  out  of  their  original 
ejfence^  and  thercfpre  cannot  be  bound  by  any  warranty,  Co,  Litt, 
J89.  a, 

(C)    Warranty,     To  'what  EJlate  it  (hall  extend. 
It  fhall  not  extend  more  largely  than  the  EJlate. 

%,  p.  Co.  [  I*  A  Warranty  Ihall  not  inlarve  an  eflate,  44  Alt  35.  per 
Litt38s.     ^       /I  Thorpe/]  ^         "^  ^         3^    r- 

b.  (g)  as  if  r      J 

letTor  by  deed  rcleafes  to  hisleflbe  for  life,  and  warrant  the  land  Co  the  lefise  and  his  heirs ;  yet  this 

does  not  enlarge  his  eilate. 

S.  P,  Br,  f  2.  If  lejjee  for  life  be^  the  remainder  in  taily  the  remainder  to  the 

S!To"dt«  '''^*''  ^"^^  ^f  '#^>  ^"^  '#^  grantt  over  his  ejlate  to  another,  awf 
it  as  admit,  bis  heirSy  and  after  releafes  to  him  in  fee  with  warranty  and  dies, 
ted.  44 E.  and  this  defcends  upon  him  in  remainder  in  tail;  yet  this  fhall 
3*  "•  not  bind  him  ;  for  the  warranty  does  not  extend  but  to  the  eftate 

which  the  relellee  had  at  the  time  of  the  releafe  made.   44  Aff.  28, 
adjudged.  ] 
S.  P.  Br.  [  J,  If  a  releafe  be  with  warranty  to  one^  who  has  an  efiate  in  fte^ 

^\!7!f^  the  warranty  (hall  extend  to  the  fee.  44  Aff.  28.  35.  ] 
44  E.  3.  ^5.  [  4»  If  there  be  lejfte  for  Hfe^  the  remainder  in  fee  to  another,  and 
f  cr  Belk.  an  anceftor  of  him  in  remainder  releafes  to  the  leffee  in  fee  with  war^ 
ranty^  and  dies,  and  this  defcends  upon  him  in  remainder,  this  war«* 
ranty  (hall  not  bind  him  ;  for  it  cannot  enlarge  the  eftate  of  the  lef- 
fee to  which  is  was  made,  and  therefore  is  determined  by  his  death. 
44  Aff.  35.  by  Thorpe.  ] 

[5.  \i  my  ancejlor  leafes  for  years,  or  for  life,  and  after  I  relemfi 
to  the  lejfee  with  warranty  infee^  and  then  my  ancejlor  dies,  by  which 
the  reverfion  defcends  to  me,  and  then  the  kjfee  dies^  my  war- 
ranty (hall  not  bar  me,  becaufe  the  eftate  is  determined.  17  £•  3« 
67.  bi  ] 

6.  If  a  man  giver  in  fail  to  baron  a  fid  fen^e  toifb  wattanty^i  andj 

they  leafe  for  life^faving  the  rruerfton  to  them  and  to  the  heirs  of  the 

r    ^  C   1  fi^^y  ^^'^  ^®  tenant  for  life  is  impleaded  by  one  who  is  heir  to  the  war^ 

t    ^5    J   ranty^  and  mates  defaultzfitr  default,  and  the  baron  and  feme  are  re- 

ceived  by  this  reverfion  in  fee,  they  may  rebut  by  the  warranty  of 

iail  ^  but  if  they  youch  to  doraign  thp  wvranty>  the  VQUC^ee  ooes 


not  warrant  but  only  the  eftate  tsuL,    Note  the  diverfity«    Br. 
Voucher,  pi.  31.  cites  45  £•  3. 18. 

7.  A  warranty  being  a  covenant  real  executory  may  extend  to  ^  if  a  maa 
an  eftate  infuturoj  having  an  eftate  whereupon  it  may  work  in  the  i*ts  land  fat 
beginning.     Co.  Litt.  378.  a.  ^t^^  t. 

iannfa^  and  warranti  the  land  in  forma  fra-difia,  and  afterwards  the  UJfee  perfot-mi  the  cmdition,  where- 
by the  leiTee  has  feey  the  warranty Jhall  extend  and  incre^Ji  accordii^  to  the  gjfate,     Co.  Litt.  378.  a* 

So\t  is  tfhjlr  b^djetl  before  the p£rf»rnkmce  of  the  condition,  the  warranty  ftiaU  rife  and  in- 

crea^fe  acconlijig  to  the  cilate,  an  J  yet  the  leflbr  himfelf  was  never  bound  t*  the  warranty,  bat  ic 
Ysa&rtUtiufnm  thefirfi  livtrf*    Co.  Litt.  378.  a. 

&  But  if  a  man  grants  a  feignioryy&r  y<^rj,  upon  condition  to  Leafefor 
have  fee  with  a  warranty  in  forma  praBdi(9ba,1  and  after  the  condition  ^^J^^ 
is  performed)  this  ihall  not  extend  to  the  fee,  becaufe  the  firft  e^ate  infet,  with 
was  hut  for  years^  which  was  not  capable  of  a  warranty^     Co.  Litt.  warranty^ 
378.  a.  b.  ^"""^I:,. 

^'  ranty  (hall 

go  to  the  fee  increafed.    Arg.  Mo.  48 t.  pi.  684.  in  cafe  of  Loyd  v.  Wilkiksok,  cites  32  £•  3. 
Fiuh.  Garranty,  pL  30.  and  31  £.  i.  Fitzh.  Voucher,  pl«  185. 

9.  Andfi  it  is,  if  a  man  makes  a  Uafe  for  year s^  the  remainder  in 
fee^  and  warrants  the  land  in  forma  praedifta,  he  in  the  remainder 
cannot  take  benefit  of  the  warranty,  becaufe  he  is  not  party  to  the 
deed\  and  immediately  he  cannot  take,  if  he  were  party  to  the 
deed,  becaufe  he  is  named  after  the  habendum,  and  the  eitate 
for  years  is  not  capable  of  a  warranty.    Co.  Litt.  378.  b. 

10.  And  fo  it  is,  if  the  land  be  given  to  A  and  B.fo  long  as  thef 
jointly  together  iW,  remainder  to  the  right  heirs  of  him  that  dietb^ 
and  warrants  the  land  in  forma  pradiSta^  A.  diesy  his  heir  fhall  have 
the  warranty^  and  yet  the  remainder  veiled  not  during  the  life  of 
A.  for  die  death  of  A.  muft  precede  the  remainder,  and  yet  the  heir 
of  A.  has  the  land  by  defcent.     Co.  Litt.  378.  b. 

11.  li  tenant  infeeftmpley  that  hath  a  warranty  for  lifty  cither  by 
an  ejqprefe  warranty^,  or  by  dedi,  be  impleaded,  and  vouch,  hejhatl 
recover  afee-fimple  in  value,  albeit  his  warranty  were  but  for  term 
of  life,  becaufe  the  ivarranty  extended  in  that  caufe  to  the  whole  eft  aft 
of  the  feoffee  infee-fimplc.     Co.  Litt.  387.  a. 

12.  Ifa  leafefor  life  be  made  to  the  father^  the  remainder  to  Juf 
next  ieirj  the  father  is  dij/eifcd,  and  releafes  with  warranty^^  and  dies^ 
this  (hall  bar  the  heir,  although  the  warranty  doth  fall,  and  the  re«- 
mainder  comes  in  eflfe  at  one  time.     Co.  Litt.  388.  b.  (w) 

13.  If  there  be  father  and  fon  and  the  fon  hath  rent-fervicc,  fuit  But  if  hi 
to  a  mill,  rent-charge,  rent-feck,  common  of  pafture,  or  other  '^^'  ^^'* 
profit  apprender  out  of  the  land  of  the  father^  and  ^he  father  makes  ^^]^^^^^ 
afeoffimnt  in  fee  with  warranty^  and  dics^  this  fball  not  bar  the  fon  ^ny  ^f  cflf -.ut 
of  me  rent,  common,  or  other  profit  apprender,  quamvis  claufula  /•''.f'^.^ 
({XHcialis  warrantiae  vel  acquietanciae  in  dhartis  tenentium  inferatur,  j"/  . ''^  'C^ 


n.,fr 


quia  in  tali  cafu  tranfit  terra  cum  oncre  5  and  he  that  is  in  feifin.  or 

pofieiSon  need  not  to  make  any  entry  or  claim;  and  albeit  the  fon^  ' "  »     * 

after  the  feoffment  with  warranty,  and  before  the  death  of  the  fa^  ."^V^/,  Y 

thcTy  bad  been  dijfeifedy  and  fo  being  put  ofpojfejfton  the  warranty  dc^  'X\".:^ 

funded  upon  bimy  yet  the  warranty  mould  not  bind  him,  becaufe  at  the  '^'^  -  ; ; 

D  4  UjTiC  "'''^''  *''' 


*36  ^      (Qoociier* 

lanJtttht    time  of  die wananty made,  die  ion  was  in  pofleffion.    Co.  Litt. 

his  bitrSf  ^ 

'    regtdarly  the  warranty  doth  txtend  to  all  things  ifluing  out  of  the  land,  that  is  to  fay,  to  warrant  tba 
^  land  in  fucb  plight  and  manner  as  it  was  at  in  the  hands  of  the  feodRsr,  ac  the  time  of  the  *  feofinieDt 

with  warranty,  and  xy^tfeofetjhail  vouch  as  ofUnds  SJcbargtd  of  the  rtut,  &c.  at  the  time  of  the  fe- 
oflmep(  made.   Co.  Litt.  388.  b.  (y) 

14.  iSo  if  my  collateral  anceftor  nUtrfes  to  my  tenant  for  life^  this 
fhall  not  bind  my  reverfion  or  remainder,  becaufe  the  reverfion  or 
remainder  continued  in  me.     Co.  Litt.  388.  b.  (y) 
'Hie  re-  i^,  j/^  tenant  in  taily  remainder  to  B.         A.  made  a  leaje  to  ^for 

ooca  thaf  '*''^  ''^'^»  according  to  the  ftatute  of  32  H.  8.  with  warrantyy  and 
iheleffor  died  without  ij^e^  B»  being  bis  brother  and  heir.  This  warranty 
did «arw«r-  fl^all  not  bind  B.  in  remainder;  for  he  cannot  have  the  rent  refer- 

him  iid°his  ^^  ^^^  ^®"  ^^  eftate  IS  determined,  and  the  warranty  with  the 
heirs,  bid  eftate,  and  (hall  not  bar  him  in  remainder.  And  juogment  for 
^ortddUu  the  plaintiff.  Cro.  £.  602.  pi.  13.  Hill.  40  Eliz.  C.  B.  Keeu  v, 
C^rtt  Cope. 

9igainft  him  sqd  hir  heirs.  And  for  this  reafon  :^fp  it  was  b^ld,  that  it  was  a  warranty  for  his  Ufe^ 
fod  ivas  determined  by  his  death.    Ibid. 

16.  A  warranty  always  foUawi  the  eftate  unto  which  it  is  annexed^ 
and  if  the  eftate  unto  which  the  warranty  is  annexed  be  determined^ 
the  warranty  alfo  Jhall  be  gone  and  be  determined,  as  appears  by  Lit- 
tleton \n  his  chapter  of  warranty,  fo.  168.  Sed.  738,  739.  and  there^ 
fere  if  a  leafefor  life  be  made  to  one^  with  warranty  to  him  and  bis 

beirs^  if  he  be  vouched  by  reafon  of  this  warrantry,  he  Jhall  only  r/- 
tover  according  to  his  eftate  for  life 'f  (or  where  me  eftate  is  deter* 
mined  to  which  the  warranty  is  annexed,  if  this  eftate  be  deter.* 
mined,  the  warran^  is  gone,  and  at  an  end  i  per  Croke  J,  z  Bulft. 
163.  Trin.  9  Jac.  Heywood  v.  Smith. 

1 7.  When  one  maizes  a  gift  in  tail  with  warranty  fmce  the  ftatute, 
diis  warranty^  into  whatfoever  hands  it  comes,  cannot  extend  to  ban 
the  reverfion  in  fee  \  for  the  eftate  to  which  the  warranty  extends^ 

^  is  determined  by  death  of  the  tenant  in  tail  without  iflue,tuid  feoff- 

ment or  other  a<St  done  by  the  donee  iubfequent,  ihall  not  extend 

l(  tbe  warranty  further  ^an  the  eftate  to  which  the  warranty  at  the 

time  of  the  creation  of  it  was  annexed*    |0  Rep.  96.  b.  Mich,  xo 

^.  Jac.  B.  ^  in  ^eymput  ^s  cafe. 


\ 


^C»  2)   Warranty,    Extent  thereof,  as  to  the  Heir^^ 

Gavelkind,  &c. 

Br.Ganran*  I,  ASSIS£^2  brothers.  The  tens^it  tjeaded  a  feoffment  of 
pies,  pi.  II.  £\  their  father  with  warranty^  againft  both ;  and  the  eide/l  was 
^'^  '  *  compelled  to  anjwer  to  the  deed\  and  the  afffe  was  awarded  againft  the 
youngeft^  becaufe  it  was  pleaded  againft  both,  and  the  youngeft  is 
not  heir  to  the  warranty,  for  it  was  of  land  in  gavelkind.  And  fo  fee^^ 
^at  ^z  feoffment  with  warranty  of  me  anceftor  of  the  plaintiff  is  a 
}ar  to  htm  who  is  heir  to  the  warranty  \  but  the  warranty  is  no  bar  to 

tbf 


Aipungift^  and  a  feoffment  alone  is  no  bar  in  aflirc.     Br.  hMe^ 
yl.  22.  cites  44  £•  3.  i6. 

2.  Every  warranty  defctndt  up9H  him  that  is  the  heir  to  him  that  Co.  Litt. 
ttade  the  warranty, /y /i6/ roravwif  Atu;.    Litt  £718,  376.a.fafi 

maxim  of  the  conmion  law.  r    Hob.  31  •  pU  13. 10  Jac  iq  cafe  of  Coviiden  ▼  Clarks. 

ftfs,  noia  thac  warranties  and  eftoppels  do  always  defcend  upon  the  right  heirs  gcnei-al.  as  beinr 
10  fimpU  heirs.  38  £.3.20.  If  there  be  a  warrantor,  who  hath  lands  in  g«v*^ii^,  the  cldcft  fo5 
Ih^  be  touched  alone  5  but  the  tenant  may  alfo  vouch  the  others  for  their  poileffion  •  and  cites 
31 E.  [3]  F.  Voucher  94.  That  the  heir  general  (haU  take  fuch  advantage  of  fuch  warr^tv.  and  no 

other,  ettept  ho  comes  in  as  vouched  for  pofieffion  with  tbetrue  heir. A  warranty  of  land  in 

Urmgkafi^  OT  gavdkmd^  binds  only  the  heir  at  common  law  ;  per  Dyer.    D.  541.  b  dL  « 
Trio.  17  EI12— Ucn  real  •  defcends  only  on  the  heir  ac  common  law  j  but  lien  iwfonal  biniT 
all^  as  bein  in  gavelkind,  &c  as  if  a  man  oblige  hhnielf  and  his  heirs  in  an  obligaUonTic  Per  Cok« 
Gro.J.2iS.pL6.UiU.6Jac.B.  R.iaca(eofGam«T«Symms.  «r  1 

1 37  J 

(C.  3)  Upm  what  Conveyance  a  Warranty  tnay  be  sec(p) 

created. 

t.  T  F  a  tejjie  for  years^  or  tenant  by  elegit^  tec.  or  a  dIJ/iifir  inconti- 
nent, male  a  feoffment  in  fee  with  warranty j  if  the  feoffee  be 
impleaded,  he  {hall  vouch  the  feoffor,  and  after  him  his  heir  alfo; 
becauie  ttus  is  a  covenant  real,  which  binds  him  and  his  heirs  to  re- 
compcnce  in  value,  if  they  have  aflets  by  defcent  to  recompence  j 
for  diere  is  a  feofiincnt  de  fafto,  and  a  feoffment  de  jurej  and  a 
feoffment  de  fa£lQ^  made  by  them  diat  have  fuch  intereft  or  pof&f- 
fion,  as  is  aforefaid,  is  good  between  the  parties^  and  againft  all  men, 
but  only  againft  him  that  hath  a  right.    Co.  Litt.  367.  a. 

2.  Upon  every  conveyance  of  lands,  tenements,  or  hereditaments, 
as  M^n  fine^  feoffments^  giftSy  &c.  releafes  and  confirmations  made 
h  the  tenant  of  the  landj  a  warranty  may  be  made ;  dbeit  he  that 
makes  the  reieafe  or  confirmation  hath  no  right  to  the  land,  faTr, 
But  fome  do  hdd,  that  by  reieafe  or  confirmation,  where  there  is  no 
eflate  created,  or  tranfmutation  of  pofieffion,  a  warranty  cannot  be 
made  to  the  affignee.    Co.  Litt.  371.  a.  b. 

3.  An  exprefs  warranty  cannot  be  created  without  deed,  and  a 
Fill  in  writing  is  no  deed ;  and  therefore  an  exprefs  warranty  caa^ 
not  be  created  by  will.    Co.  Litt.  386.  a* 

(C.  4)  V7zmTityfuJpended.     In  what  Cafes.      Se.(D) 

I.  T  F  the  baron  has  caufe  of  aSfion  to  the  land  of  which  his  feme  is  S.  P.  Br. 

^  bound  to  warranty^  and  the  baron  brings  aSion,  he  ftiall  be  ^/«''*>^<*» 

Urrcd,  and  rebutted  by  the  warranty  of  his  feme,  if  fhe  be  alive  at  «  aVJ^ 

fte  time,  &c.     Br.  Voucher,  pi.  131.  cites  1 1  Afll  10.  wd  13  E.  3. 

2.  And  the  common  opinion  was,  that  iff  erne  file  be  bound  to  war-  ®"*  ^'■«'*^ 

r«»/Iand  to  mt^zaA  he  who  has  caufe  ofaaion  of  it  takes  her  to  feme,  quw^* 
and  he  impleads  me,  he  fhall  be  barred  during  the  coverture.    Br. 
Voucher^ pi,  131.  cites  i|  AC  10, 

3- If 


27  Qouei^er; 

3*  If  ance/Ior  ctiUaUral  makes feeffnunt  in  fee  with  warranty^  vltA 
after  x\it  feoffee  leafes  to  the  anceftor  collateral  again  for  life^  or  in  iail^ 
cr  if  he  leajes  or  gives  the  lame  hndfir  life  or  in  tail^  the  remainder 
4ruerj  &c.  there  the  warranty  is  fufpeiuled  for  the  time }  but  after  the 
leafe  or  tail  extinct)  he  in  reverfion  or  remainder  may  barr  the  heir 
in  tail  by  this  warranty.  And  therefore  fee  there,  that  if  the  heir 
impleads  the  uncle,  or  anceftor  collateral  in  his  life,  the  warranty 
ihall  not  ferve.    Br.  Garranties,  pi.  91.  cites  Litt.  tit.  Garr. 

4*  M.  feifed  in  fee,  married  A.  and  they  by  indenture  covenanted 
to  levy  zfine  to  the  ufe  of  them  2  for  their  lives^  remainder  to  A.  and 
his  heirSf  with  warranty.     A  fine  was  levied  accordingfy.     After- 
^  wards  A.  devifcd  the  premifies  to  the  lefTor  of  th^  plaintiff'^  and  died^ 

I  3^  J  ^^  ^^^  ^«  ^i^*  ^c  w^  obje£led,  that  the  warranty  was  deftroyed 
in  its  creation ;  and  that  the  heir  ihall  not  be  bound  by  it,  but  where 
the  anceftor  was.    But  it  ^^as  refolved,  that  the  warranty  made  a 

food  title  to  the  leflpr  of.  the  plaintiff,  and  it  was  but  fufpended 
uring  the  life  of  M.  that  if  one  makes  a  feoffment  in  fee,  with  war- 
ranty to  another  and  his  heirs,  and  the  feoffee  re-infeoffs  the  feoffor 
for  life,  the  warranty  here  is  only  fufpended ;  and  when  the  feoffor 
ilies  the  warranty  will  remain,  and  his  heir  will  be  bound ;  that  if^ 
in  the  principal  cafe,  Af.  had  taken  back  an  ejlote  for  life^  by  way  of 
remainder^  from  the  conufee^  the  warranty  could  be  only  fufpended, 
and  the  heirs  of  M.  ihould  warrant  theie  lands  to  the  heirs  of  A» 
MS.  Rep.  Mich  5  Annac,  B.  R.  Smith  v.  TindaU. 

5.  So  if  a  man  levies  a^«^,  with  warranty  to  another  and  his  heirs^ 
and  the  conufee  renders  back  to  the  conufor  for  his  life^  the  warranty 
is  fufpended  during  the  life  of  the  conufor ;  but  when  he  dies,  it 
(hall  defcend  upon  and  bind  his  heir  \  for  where  the  warranty  is 
more  extenfive  than  the  eflate  taken  hack^  the  warranty  is  only  fuf- 
pendcd,  MS.  Rep.  Mich.  5  Annae,  B.  R.  in  cafe  of  Smith  v. 
Tindall. 


(C.  5.)  Warranty  divided. 

I.  ^J  O  T  E,  where  two  parceners  are,  and  the  one  aliens  her  part^ 
•^^   and  the  other  is  impleaded^  there,  becaufe  (he  cannot  have 
aid  of  her  coparcener,  flie  may  vouch  alone,  and  ftiall  have  the  war- 
ranty alone;  per  Finch,  and  Knivet.    Quod  non  negatur  in  forme- 
don.     And  fo  note  the  warranty  fevered,  and  ftie  fliatl  have  it  alone 
for  her  moiety.     Br.  Garranties,  pi.  27.  cites  38  E.  3.  20. 
Br.  Vowch-       ^'  Praecipe  quod  reddat.     The  tenant  infpecial  tail  had  iffue  a 
cr,pl.  .52.     daughter^anddtfcontinued  with  warranty,      xhe  feme  died.     Hetooi 
!!!!l8  R '      another  jemey  and  had  ijfue  another  daughter  and  died.     The  elde^ 
^r.b.Nhch!  daughter  took  baron,  and  flie  and  her  baron  brought  formedon  \  and 
6  |ac.  s.  c.  the  tenant  vouched  the  [elde/i^  daughter^  wife  of  the  demandant,  and 
cited  in        fhe  Other  daughter  by  ajlrange  name.     The  feme  demandant  appear^ 

Cas"  *h:\t  '^'  ^^  ^^^  ^^^^^  ^^^  default  at  thefequatur  \  whereupon  the  tenant 
the  baroti  rebutted  againft  the  demandant  by  the  warranty,  and  affets  defcend* 
>nd  feme     cd  for  ^  moicty  J  smd  for  the  other  moiety  the  demandant  had  fcifia 

wcrete-  4  ^  q 


of  die  land.    Quod  nota ;  for  he  cannot  rebut  for  the  whole,  becaufe  ^^^  '<» 
Ac  ^varranty  did  not  defcend  upon  the  feme  of  the  demandant  only,  ^"^^t!^^  ^^ 
And  fo  fee  a  warranty  fevered.    Bn  Garranties,  pi.  14.  cites  45  E.  and  the* 

3.23.  heirs  of 

their  bodies* 
The  cafe  of  Syms  was  a  formedoi>  in  remainderi  and  connred  of  a  gift  by  W.  to  S.  his  fon  ia  fpe« 
oal  uil,  Che  retoainderto  J.  bis  fon  in  fpecial  tail,  the  remainder  to  A.  his  daughter,  and  her  heirst 
aad  that  S.  and  J.  were  dead  witliout  iffue.    The  tenant  pleaded  a  fine  levied  by  S.  with  warran- 
ty, and  then  J.  died  without  iflue,  and  afterwards  S.  dieJ  without  iifue ;  and  that  the  warrant/ 
tlwreupoQ  de/cended  upon  the  faid  A.  and  after  her  death  it  defcendedupon  the  demandant.    The 
demandant  replied,  that  the  warranty  defcended  upon  the  faid  A.  and  alfo  upon  G.  another  co-heir 
of  the  find  S.  and  fliewed  how,  and  that  tlic  warranty  defcended  upon  the  demandant  as  to  a  moi- 
ety ooly.    But  notwithftanding  the  cafe  of  45  E.  3. 23.  above,  it  was  refolved  by  Coke  Ch.  J.  and. 
Che  whole  Court,  that  A.  and  her  heir  (the  demandant)  is  barred  for  the  whole ;  for  the  warranty  is 
intire,  and  extends  to  all  the  land,  and  bars  every  one  upon  whom  it  defceiuls,  of  sM  the  right  ia 
the  land,  whether  the  right  be  joint  or  feveral ;  and  if  one  only  h.is  nghx,  and  the  other  nothings 
lie  that  has  right  will  be  barred  of  all ;  for  to  this  purpofe  tlf  wb^k  ti^nanty  defcends  upw  evtry  of 
fbo*.  And  they  faid  (Ibid.  5s.  a.)  that  the  45  £.  3.23.  n.  b.  did  nut  warrant  any  ftich  opinion  as 
was  inferred  from  thence ;  for  that  the  principal  cafe  in  the  book  at  large  is,  that  in  pnecipe  quod 
rwMatthe  tenant  vouched  two  as  heirs,  and  faid  that  one  was  \\*iil)iu  age;  and  prayed  that  the  parol 
jaight  demur.     The  demandant  replied  that  he  was  of  full  aj;e,  and  prayed  he  might  be  viewed  bj 
the  Court ;  whereupon  procefs  was  to  the  fequatur,  &c.  when  he  came  not,  nor  wa$  any  writ  re- 
tamed  s  and  the  demandant  prayed  judgment  for  a  moiety  for  thd  default  of  one,  and  a  fummons 
«d  warr*  agaitift  *  the  other.   But  to  this  it  was  faid,  tlui  fummons  ad  warrantizandum  he  cannot 
have,  becaufe  he  who  is  vouched  is  demandant.     Whereupon  the  tenant  faid,  that  the  uiiceftor  of 
thole  who  are  vouched,  did  by  deed  here  produced  in  feoff  one  R.  with  warr^inty,  que  efUte  Ym 
has  jndgment  if  aga^nft  the  deed,  &c.     And  further  that  he  had  affets  by  dcfcf-nt ;  to  'A'l.i-h  tho 
fiemandant  faid, that  he  had  nothing  by  defcent.  And  the  Court  gave  judgment  for  a  n.oiotv  for  de« 
fiiultof  one  of  the  vouchees,  which  the  tenant  bad  loft  by  his  voucher,  for  which  nioidy  ^c  caa 
plead  nothing :  and  for  the  other  moiety,  though  he  had  vouched  the  demandant  by  a  ilr.ui^e  thune« 
and  fo  in  a  manner  pleaded  in  chief,  yet  inafmuch  as  the  demandant  had  told  hini  of  t  n^  vouch- 
er as  to  him,  becatife  he  is  demandant  himfelf,  ho  may  plead  the  warranty  and  aflet^s  m  hai  for  th« 
other  nnoiety;  and  that  upon  this  plea  no  judgment  is  given  in  the  hook,  and  therefore  the  Couit 
paid  no  regard  to  the  collection  or  inference  of  the  Ld.  Brooke,  the  hook  being  adjuiis;ed  upon 
another  point,  viz.  upon  default  of  one  of  the  vouchees.— Cro.  J.  217.  pi.  6.  Hill.  6  jac.  B.  iU 
S.  C.  adjudged  accordingly,  by  the  name  of  Game  and  Symms..         .       Mod.  182.  Pafch.  26  Car. 
1.  in  C.  B.  in  the  cafe  of  Fowls  v.  Dok  le,  Vaunhan  Ch.  J.  fnid  he  qneilioned  the  relulution  in 
Sy.mms's  cale;  and  faid  that  the  cafe  cited  in  Symms's  cafe,  out  of  45  £.  3.  23.  is  exprefbly  againffc 
the  refolution  of  that  c^fe,  and  thu  it  is  f.ad  in  tl  e  reports,  thai  no  iud;«;ment  was  given  in  that 
cafe :  which  be  faid  is  f  If'* ;  and  alfo  tl.at  the  cafe  is  not  well  abridged  by  Brooke;  which  he  laid, 
is  alfo  falfe.     And  afked,  if  in  a  cafe  of  voucher  a  man  lofes  his  warranty,  that  does  not  vouch  all 
that  are  bonnd,  why  tbould  not  one  that  is  rebutted  have  the  like  advantage  }  He  faid,  that  ihero 
is  a  refolution  quoted  in  Symms's  cafe  [pag.  51.  b.]  out  of  5  E.  2.  Fitzh.  tit.  Garraoty,  78.  upon 
which  the  jndgment  is  faid  to  be  founded,  being  as  is  there  faid  a  cafe  in  point,  but  he  conceived  it 
was  not ;  for  Harvey,  that  gave  the  rule  laid,  there  the  tenant  may  bar  you  all ;  and  confequentl/ 
may  bar  one  only.     In  the  cafe  there  were  feveral  co-heirs ,  and  if  all  were  demandants,  all  might 
have  been  barred ;  and  if  one  be  demandant,  there  is  no  qiieflion  but  Hie  may  he  rebutted  for  her 
part.    But  Syroms's  cafe  is  quite  otherwiie;  for  the  one  peifon  is  co-heir  to  the  warranty,  who 
IS  not  heir  to  any  pan  of  the  land ;  in  6  E.  3.  50.  theie  is  a  cafe  refolved  upon  the  ground  and  reafon 
of  the  45  £.  3.    And  he  faid,  that  for  thcfe  reafons  he  could  not  rely  on  Symms*s  cafe.^— Freem. 
Repf  159.  pL  X75.  S.  C,  and  S.  P.  accordingly,  by  Vaughan  Ch.  J.  *  f  9  O  1 

3.  \ffathir  and  fon  make  a  joint  purchafe  infee^  and  the  father  aliens 
the  whole  with  warranty^  and  dieSj  the  fon  fhall  avoid  it  for  a  moie* 
ty:  hut  if  the  purchafe  were  ts  the  father  andfon^  and  the  heirs  of  the 
Jon^  znA  the  father  makes  a  feoffrnent  in  fee  with  warranty^  ii  the  fon 
gntertth  in  toe  life  of  the  father^  and  the  feoffee  re-enters^  and  thej^- 
tber  dteSy  the  fon  fhall  have  an  affife  of  the  whole ;  and  fo  is  the  book 
of  22  H.  6.  to  be  underftood.  But  if  the  fon  had  not  entered  in  the 
Bfe  of  thtfather^  then  for  the  « father's  moiety  it  had  been  a  bar  to  *  But  fee 
fbe  ton,  for  that  therein  he  had  an  eftate  for  life ;  and  therefore  the  \^^^^^ 
parranty  as  t9  that  mietj^  had  been  collateral  to  thefon^  and  by  dif-^  Ann.  cap* 

feipn   16. 
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feifinfor  the  fon^s  moiety ;  and  fo  a  warranty  defeated  in  part,  tti4 
ftand  good  in  part.  But  if  the  purchafe  had  been  to  thi  father  and 
fon,  and  to  the  heirs  of  the  father^  then  the  entry  of  the  fon  in  the 
life  of  the  father,  as  to  avoidance  of  the  warranty,  had  not  availed 
him;  becatife  his  father  lawfully  conveyed  away  his  moiety.  Co* 
Litt.  367.  b. 

4*  If  a  nmn  of  full  age  and  an  infant  make  a  feoffment  infee^  with 
warranty^  this  warranty  is  not  void  in  part,  and  good  in  part,  but 
it  is  good  for  the  whole  againft  the  man  of  full  age,  and  void  a^inft 
the  infant ;  for  albeit  the  feoffment  of  an  infant  paffing  by  livery 
of  feifm  be  voidable,  yet  his  warranty,  which  takes  effect  only  bjr 
deed,  is  merely  void.     Ca  Litt,  367.  b. 

5.  If  a  manfeifed  of  a  rent  by  a  defeafible  title,  releafes  to  the  ter^ 
tenant  all  his  nghty  and  warrants  the  land  to  him  and  his  heirsy  if 
he  be  impleaded  for  the  rent,  he  fhall  vouch  and  recover  in  value 
for  the  rent;  and  if  after  he  be  impleaded  for  the  land,  he  fhall 
vouch  and  recover  in  value  again  for  the  land,  in  refpeA  of  the  feve- 
ral  efbites  recovered :  but  for  one  and  the  fame  eftate  he  fhall  never 
recover  but  once  in  value  $  and  though  the  land  recovered  in  value 
be  evi^edj  yet  fhall  he  never  take  benefit  of  the  warranty  after.  Co« 
Litt.  393.  a. 

6.  And  as  warranties  may  be  defeated  in  the  whole,  fo  they  may 
be  defeated  as  to  part  of  the  benefit  that  may  be  taken  of  the  fame; 
as  he  that  hath  a  warranty  may  make  a  defeafanci  not  to  take  any 
benefit  by  way  ofvoucher^  or  that  he  fhall  take  no  advantage  by  waif 
ofwarrantia  charta^  or  by  way  of  rebutter*     Co.  Litt.  393.  a« 


[  40  ]  (C.  6.)  Warranty  Defeated^  Avoided^  or  Determined 

by  what  Adt, 


Warranty 

carwa  bt 
Bvoiiled  but 
by  entry  f  or 

tSttitKUji 


I.  A  Warranty  executed  is  determined  for  ever,  though  the  record^ 
•^*  in  which  it  was  executed,  is  r ev  erf ed  after  by  judgment  in  writ 
of  deceit  and  there  by  the  firft  execution  the  warranty  is  c;one  for 
ever;  per  Scot,  quod  non  negatur.  Br.  Counterple  de  Voucher^ 
pi.  52.  cites|4  £.  3.  36.  andFitzh.  Scire  facias  40. 

2.  If^w^  is  levied  to  baron  andfemey  and  to  ff^.  P.  their  fony  andt§ 
the  heirs  of  W.  P.  and  after  the  bar  on  and  feme  levy  a  fine  with  war^ 
ranty  to  ajlrangery  and  W.  P.  enter  Sy  and  the  baron  arid  feme  die^  now 
warranty  and  fine  is  void  ;  for, /&r  the  one  moiety  the  fine  was  a  dif- 

feifiny  by  which  the  entry  of  W.  was  lawful,  and  to  the  other  moiety^ 
becaufe  it  was  an  alienation  to  his  difinberitancey  his  entry  was  iawfiily 
and  fo  the  whole  warranty  avoided;  for,  for  the  moiety,  itfeems 
to  be  warranty  which  commenced  by  diiTeifin,  and  of  the  other 
moiety,  warranty  collateral.    Br.  Garranties,  pL  35.  cites  24  E« 

3-  38- 

3.  Warranty  fhall  not  be  avoided  but  by  entryy  ot  by  aSlion  before 

that  the  warranty  defcends ;  for  if  he  may  enter,  and  will  not,  he 
fhall  not  recover  before  that  the  warranty  defcends ;  then,  when  it 
is  defcended^  he  fbal}  be  barred.    And  i^  note  that  informedony, 


» 

mht  mtay2n<i  fuch  anions,  where  a  man  cannot  enter^  there  if  the  c/m»,  which 
warranty  he  defcended  and  pleaded)  this  is  bar  for  ever.     Br.  Gar-  counter- 
laaties,  pi.  96.  cites  the  printed  Abridgment  of  Affifes,  fol.  38.  There  te'^' 

^orft  noc  enter  for  doubt  of  deatli,  which  (ball  be  fo  pU<uUd  •xfrefstf,    Br.  Garrantiest  pi.  86.  cites 
J I  H.  6.  51.  Per  Bab. 

4.  If  tenata  in  tall  has  ijfue  two  daughters^  and  infeoffs  the  one  ^r.  Reco- ' 
with  xoarrantyj  and  dieSy  the  warranty  between  her  and  her  father  is  ^J's!'c- 
determined;  and  yet  by  caufe  (hewn  that  the  reverjion  is  defcended 

to  the  other  daughter^  there  in  formedon  brought  in  name  of  both, 
Ae  feoffee  by  this  caufe  (hewn  fhall  vouch  herfelf  and  her  fifter, 
2nd  other  wife  not.     Br.  Garranties,  pi.  21.  cites  1 1  H.  4.  20.    . 

5.  T.  brought  warrantia  chartae  againft  H.  and  counted  that  Br.  Reco- 
jof  jR.  brought  afljfe  againft  himofiQQ  acres  o(  landj  pending  which  cSSsx.!^ 
fff^e^  the  phintiff  came  to  him^  andjhewed  that  he  was  in  of  his  feoff-  Br#  Vouch- 
tnent  with  warranty^  and  requeued  him  to  adminifter  to  him  a  plea  in  ^O  pi.  71. 
har  of  the  ajf^e^  which  be  refund  to  do^  &c.     Port,  faid,  before  that  ""'^  ^  g; 
the  defendant  any  thing  had  in  this  landy  A.  wasfeifed  in  fee  till  dif-    g  armies) 
feifed  by  C  who  infeoffed  the  defendant^  who  infeoffed  the  plaintiffs  upon  pl*  3*-  c*« 
wham  the  faid  A,  entered^  judgment  fi  aftio.     Per  Markham,  he  **K.^4S- 
ihall  not  diiable  his  own  efrate ;  for  if  a  man,  who  has  granted  rent^ 
ebargej/aysy  that  he  was  in  by  dijfeiftn  made  to  £.  at  the  time  of  the 

gift^  which  K.  dfter  reUafed  to  his  pojfeffum^  this  (hall  not  defeat  the 
grant ;  and  yet  the  releafe  countervails  entry  and  feoffment.  And 
per  Newton,  Pafton,  and  Afcue  J.  by  the  entry  of  the  diffeifee  all 
mefne  ejlates  are  defeated^  but  in  cafe  of  releafe  the  efiate  continues  \  fo 
a  great  diiFerence.  And  after  the  defendant  changed  his  plea,  an4 
faid  that  A.  was  feifed  infee^  and  infeoffed  B.  C,  and  D.  after  whofe 
death  E.  claimed  as  heir  of  A,  andy  thinking  that  A.  had  died  feifed^ 
entered  upon  the  faid  B.  C  andD,  and  thereof  infeoffed  the  defendant^ 
who  infeoffed  the  plaintiff  in  fee  with  warranty^  upon  whom  F.  entered, 
and  2).  diedy  and  B,  and  C.  releafed  to  the  pofjejjion  of  the  faid  F.  all 
their  right  \  judgment  fi  aSio;  and  becaufe  he  did  not  Jhew  whe- 
ther thefeoffinent  and  releafe  was  before  the  affife  brought,  or  not, 
therefore  no  plea;  quod  tota  Curia  conceflit;  by  which  Portingt. 
alleged  it  to  be  before  the  affife  brought ;  and  after  Ardeme  pleaded  f  4.  j  1 
die  firfl  bar  by  entry  made  by  C.  after  the  difTeifin  and  the  warranty  "■ 
made.  And  per  Cur.  the  entry  ought  to  he  alleged  before  the  affife 
broughty  or  before  any  requejl  made  to  adminifter  the  bar ;  for  per 
Newton,  entry  before  requeft  in  affife  avoids  the  warranty.  And 
fo  of  entry  before  voucher  in  pracipe  quod  reddat,  notwithfhmding 
that  it  be  pending  the  pracipe\  for  the  party  is  not  intitled  to  his 
warranty,  but  by  the  voucher  in  the  one  cafe,  and  by  the  requeft 
in  the  other ;  but  entry  lawful  before  is  a  determination  of  the  war- 
ranty: by  which  Arderne  waived  the  plea  aforefaid,  znd  faid  that 
A.  was  feifed  till  dijeifed  by  R.  who  infeoffed  H,  who  infeoffed  the 
plaintiff  with  warrantyy  ar\^  A,  re-entered  upon  the  plaintiff  before 
which  entry  the  plaintiff  made  no  requeft »  And  per  Newton,  if  a 
man  be  in  ofmyfeoffmenty  and  is  impteadedy  and  after  infeoffs  a  fir  an- 
ger yOni  retakes  an  eflatey  diere  this  is  a  good  avoidance  of  the  war- 
nnty^  and  he  cannot  bind  me;  for  he  is  in  of  another  efiatcy  and  yet 

poffeffton    . 
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4^  fajdu^et: 

m 

poffiffbn  continues  as  to  thefirft  writ.    Br.  Waittantia  Cartas,  pt.  iti 

cites  21  H.  6.  41.  and  22  H.  6.  22. 
•r.  Vour  6.  Entry  lawful^  or  ncovtry  before  voucher  or  requeftj  is  a  clcaf 

cit«'s.^c/   determination  of  the  wananty ;   per  Pafton  J.   Quod  nota.    Br* 

Warrantia  Carte,  pi.  11.  cites  21  H.  6.  41.  and  22  H.  6. 22. 
A  ^>^5»^5r        7»  Where  dUTeifor  infeoffs  B.  with  warranty^  and  the  firft  dif^ 
mntwfi^   f^ifi^  r/i^^^  all  his  right  to  the  feoffie^  and  ajf^e  is  brought  againft 
and  the  '     him^  there  the  warranty  (hall  remain,  notwithftanding  the  releafe* 
fnffumaies    fir.  Voucher,  pi.  71.  cites  21  H.  6.41.  and  22  H.  6. 22. 

feoffmnt  '  r      /  -r 

&vtr  with  warranty f  upon  whom  a  granger  enters  as  dlfeifir,  the  ifi  dijfeifee  rtltmfts  to  the  id  dijjeifir,  the 
^froff$»  rt^nters,  the^tjl  dijfeifie  h'ings  af^Je,  and  the  %d  ftoffte  brings  warrantia  charta  agai^ji  his 
y«yo'>  and  he  pleads  this  matter,  and  the  releafe  of  the  firil  dilfeifee,  this  is  not  good  ;  for  the /o/- 
feffion  contirMid^  Contrary  if  the  firft  diffeifee  had  re-entered  or  recovered,  and  infeoffed  him.  And 
fo  note  a  differenu  between  rfleaje  nuid*  by  bimj  Ttfho  may  lawfully  enter  upon  one  who  is  in  by  torty 
and  where  fuch  a  nuin  enters  or  recovers,  and  takfs  execution.  In  the  one  cafe  t)^e  warranty  remains,  and 
in  the  other  not.    fir.  Warrantia  Carte,  pi.  i  x.  cipes  21  H.  6.  41.  &  a2  H*  6.  %%, 

Xidljfelfor  8.  So  whcre  fuch  releafe  is  made  to  afecond  d'Jfeifor  by  thefirft  dif 

be,  and  he  feifor.    Contra  of  entry  or  recovery,     Br.  Voudier,  pi.  71.  cites 
'Z^'^t    21  H.  6.  41.  and  22  H.  6.  22. 

warranty f  and  ihe  fenffee  is  dlffrijed  by  another  dijffifor,  and  thefii/  releafis  to  the  zd  djfeifor,  by  this  thc 
warranty  of  the  feotfjee  is  detet'mined ;  per  Paftont  And  {concord.  Littleton  m  his  chapter  of 
releafe^  as  to  the  mefne  titles.  Contra  Newton  ;  and  that  wanramy  is  not  determined  with« 
out  an  entry  in  fa6t  Brooke  fays,  and  fo  it  feeros  ^clear,  that  lawful  eqtry  by  recovery,  or  other* 
wife,  determines  mefne  adls.    fir*  Counterplea  de  Voucher,  pi.  &.  cites  21  H.  6.  41. 

9«  Where  dijfeifor  maies  feoffment  with  warranty^  and  the  dif 
feifee  enters^  the  warranty  ts  tofti  for  his  entry  determines  mefhc 
a&s.     Br.  Counterple  de  Voucher,  pi.  2.  cites  21  H.  6.  41. 

10.  Warranty  cannot  ftand  in  part,  and  be  defeated  in  part ;  per 
Newton  and  Pafton.  And  therefore  Brook  fays  it  feems  to  him,, 
that  by  the  entry  into  part  all  the  warranty  y^^//  be  defeated  \  for  all 
thp  juftices  (aid  that  he  may  enter  into  the  moiety;  quod  nota* 
Br.  Garranties,  pi.  34.  cites  22  H.  6.  56. 

11.  \f  tenant  in  tail  has  warranty  to  deraign  againji  his  donor 
and  is  diffetfed^  and  A.  who  has  title  paramount^  recovers  againft  the 
diffeifor^  the  warranty  of  the  tenant  in  tail  is  loft ;  per  Jay.  Br. 
Garranties,  pi.  55.  cites  4  H.  7.  2. 

*  J  2.  Although  a  collateral  warranty  be  defcended,  yet  if  the  eflatt 

whereunto  the  warranty  was  annexed  is  defeated^  albeit  it  be  ^  ^ 

meer  Jlranger^  the  warranty  is  defeated ;   as  if  the  difcontinuee  of 

'    tenant  in  tail  is  diflfeifed,  and  a  collateral  anceftor  had  releafed  to 

r1  the  difleifor  With  warranty,  this  barred  the  liTue ;  but  if  the  difcon^ 
4^  J  tinuee  had  entered  on  the  difteifor,  the  bar  was  removed  :  fo  that 
although  the  difcontinuance  remain,  and  no  remitter  wrought  to 
the  heir,  yet  the  warranty  is  defeated,  and  bar  removed;  and  there- 
fore the  iflue  in.  tail  may  have  his  formedon,  and  recover  the  land* 
Sublato  principal!  tollitur  adJ4in£lunu  See  Litt.  f.  741.  and  Co* 
«-       ^      Litt.  389.  a. 

is,  that  by"*  1 3-  If  tenant  in  tail  he  dij/eifedj  2nd  ^ftCT  mates  a  releafe  to  the 
the  attain-  dijjitfor  with  warranty  infee^  and  after  is  attaint  or  outlawed  offe^ 
father  ^^^'  ^^^'^  ^^  ^^  iSaey  and  diesy  the  iflue  in  tail  may  enter  upon  th^  dit 
uio  InjLlgl  i!sifor,  becauie  nothing  makes  discontinuance  in  this  cafe  but  thQ 

2  ivarsantjy 


wmaatjy  and  warianfy  may  not  defcend  to  the  ifliie  in  tul,  die  mnt  ofim 
blood  being  corrupt  between  him  that  made  the  warranty,  and  die  ^  "  "it^ 
UKietntaiU    Litt.  f.  746.  »«4«,«ar. 

•    '^  ,  ranty\  for 

adbeit  ti«  worrmity  at  the  time  of  the  releafe  was  eflb^ualy  yet  it  worh  m  SfccnnUtmaneet  unieft  it  de^ 
Jcmds  mfm  the  ijfmt  in  uily  fo  as  if  it  be  defeated^  extin^,  Or  determined  in  the  life  of  the  tenant  in 
Cail,  then  no  difcontinuanoe  is  wrought.    Co^  Litt.  391.  b. 

j^ifdf*  it  is  if  the  Hftani  in  tail  has  ilTae,  and  releafes  to  the  dilfeifor  with  wammty.  and  after  is 
attainted  of  feloay^  and  aficrohtai/is  Inspjrthn^  amddifh  ^^  ^^^^  in  tail  may  enter;  nr  th*  pardoA 
4t)es  aec  reftore  the  blood  as  to  the  warranty,  nor  makes  the  itfue  in  that  cafe  inheritable  to  tb« 
wamoty.  But  if  the  ijfiu  in  tail,  in  that  cafe,  haj  b*en  attatMted  offtlofty  in  the  lift  cfhit  fatbtr,  and 
•dimmed  iUdtarttr  oi^ardon^  and  then  his  father  had  Sed,  the  ijfue  eanmt  alter  into  the  Lmd,  in  refpeft 
of  the  comipcion  of  blood  upon  the  attainder  of  (hiipfelf.  But  in  the  cafe  of  Littleton,  if  tenant  im 
tjtl  at  the  time  of  inr  attainder  had  no  iffue,  and  after  the  obtMning  of  his  pardon  had  ijfne^  that  ifiefimld 
have  kee  hmni  by  tbt  warranty ;  for  by  the  pardon  he  was  as  a  new  creatiuie»  tanquam  ftlivs  ter- 
tm^  whole  hlood  upwards  remains  corrnpted ;  but  for  the  iffue  had  after  the  pandon,  he  is  inherit- 
able to  bis  father ;  and  if  his  father  had  jfie  before  the  fardon^  and  had  ijfu*  af/o  efter^  and  dittf  nothin|( 
can  defcend  to  the  youngeft,  for  that  the  eldeft  is  living,  and  diftbled  t  but  if  the  eldeft  fon  had 
lied  ia  the  life  of  the  fitther^  without  iffue,  then  the  youngeft  Ihoald  inherit*  Co.  Litt.  391.  K 
39a.a. 

14.  A  releafe  if' all  warrantieSj.  or  of  all  covenants  realy  or  of  alt 
tUmandsj  will  defeat  and  extinguim  a  warranty.    Litt.  f.  748. 

15.  If  the  heir  impleads  the  uncle,  or  ance/tor  collateral  in  bis  Ufe^ 
die  warranty  (hall  not  ferve.  Br.  Garranties,  pi.  91.  cites  \j\vU 
dt.  Garr. 

16.  If  the  baron  difc§ntinues  the  right  of  bis  feme^  and  anchor 
collateral  of  the  feme  reUafes  with  warranty  and  dies^  to  whoni 
the  feme  is  heir,  and  after  the  baron  diesy  the  feme  (hall  be  barred 
in  ctii  in  vita  by  this  warranty,  notwithftanding  the  coverture,  be-* 
caufe  /be  is  put  to  her  a£lion  by  the  difcontinuance ;  for  coverture  can« 
not  avoid  warranty,  but  where'  the  entry  of  the  feme  is  lawful, 
which  it  is  not  upon  a  difcontinuance,  as  above.  Br.  Garranties^  . 
pL  84*  cites  M.  33  H.  8. 

17.  \{  z  collateral  anceftor  releafes  with  warranty^  and  enters  int$ 
religion^  now  the  warranty  binds  \  but  if  after  he  be  deraignedy  now 
it  b  defeated.     Co.  Litt  391.  b. 

x8.  If  zfeigniory  be  granted  with  warranty ^  and  the  tenancy  ef^ 
cheats^  the  leigniory  whereunto  the  warranty  was  annexed  is  ex- 
tind }  and  confequently  the  warranty  defeated ;  and  it  fliall  nat  /^r* 
tend  to  the  land^  ctficit  (imilibus.     Co.  Litt.  392.  b. 

19.  By  partition  by  writy  the  warranty  is  not  extingui(bed,  be- 
caufe  it  is  compellable  by  a£t  of  parliament,  to  which  every  man  i$ 
party ;  and  ib  no  man  can  have  wrong  by  its  operation.  ^  Rep. 
12.  D.  Pafch.  27  Eliz.  C.  B.    Morrice's  cafe. 

20.  But  if  2  Jointenants  make  partition  by  deed  by  content,  fmce  S.  P.  Hob. 
die  £iid  dBty  (viz)  31  H.  8.  i.  this  partition  remains  at  common  ^^'L'^^ 
bw;  and  conlequendy  the  warranty  is  gone.   6  Rep.  12.  b.  Mor-  bom.-!^ 

lice's  cafe*  S.  C.  cited 

per  Car. 
Ld.  §aym.  Kep.  360.  in  cafe  of  Hawkins  v*  Cardy. 


(D)  Warranty. 
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(D)  Warranty.    DeJlruSiion.    What  Aft  or  Thing 
will  deftroy  a  Warranty.     A^  of  God. 

,  [l.  T  F  my  father  and 'J.  S.  enfeoff  me  with  warrantyy  and  after 
♦  F0I.740.  -*-  m  father  diesy  1  may  vouch  myfelf  as  heir   to  my  father 

^■^^   '  *  with  y.  S.  and  fo  the  wanranty  is  not  deftroyed  by  the  defcent* 

But  inpr^  29  E.  3.  4.6.    Admitted.] 

veddatf  per  Cur*  \itht  father  infeoffi  his  Jon  vnib  warramty,  and  thtfai  it  impkadtdt  he  may  TrmcTi  bit 
lather  ;  but  if  xhtfaiber  dUs^  and  the  fon  is  heir  to  buny  now  if  the  fon  be  impleaded^  he  cannot 
vouch  as  heir  of  his  father,  for  by  the  death  6f  his  father,  the  warranty  of  Hi  father  it  extina,  and 
alio  he  cannot  vouch  himfelf ;  for  he  is  heir  to  the  father  who  made  the  warranty.  Br.  Voucher^ 
pL  124.  cites  43  E.  3. 23.  ■  S.P.  And  it  is  the  fame  perfon  who  ihall  vouch  and  who  (hail 
render  in  value,  and  he  cannot  render  to  himfelf  in  value.  Br*  GarranCies,  pL  5.  cites  40  £.  3. 13* 
—•Br.  Voucher,  pL  13.  cites  40  £.  3. 14.  S.  C. 

[2*  If  2  are  enfeoffed  with  warranty,  and  after  om  £es  the  fur 
vivor  ihall  have  all  me  warranty;  for  he  comes  in  from  the  6xf£ 
feoffor.     13  £•  3.  Age,  96.  by  Shard*] 

[3.]  If  a  pian  makes  a  gifi  in  tail  at  this  day,  and  warrants  th$ 
land  to  himy  his  heirs  and  amgns^  and  after  the  donee  makes  a  feoff" 
mint  and  dies  without  iffue^  the  warranty  is  expired  as  to  any  vou-* 
cher  or  rebutter ;  for  that  the  eflate  in  tail,  whereunto  it  was  knit, 
is  fpent  \  otberwife  it  is,  if  the  gift  andfeoffimnt  had  been  made  before 
thi  flatute  of  donis  conditionalibus ;  for  then  both  the  donee  and 
feoffee  had  a  fee  fimple,  and  fo  are  our  books  to  be  intended  in  this 
and  the  like  cafes.  Co.  Litt*  385.  a*  (d) 


J^/^^^J  (D.  2)  AainLaw. 

r  [^0  3»  T  ^  ^  v///pi»  and  another  have  joint  warranty^  and  the  lord 
•*  enters  into  the  moiety  of  his  villein,  the  other  Jhall  have 
the  warranty  akne.    48  £.  3.  17.] 

2.  If  a  man  has  caufe  of  warranty^  and  cannot  take  thereof  ad-- 

vantage  at  the  time  when  necejpty  requires^  as  againfl  an  abbot  or  bi^ 

Jbopj  in  the  time  ofvacation^  or  againfl  the  heir  in  ventre  fa  mere-, 

where  there  is  no  other  heir  at  the  time  who  can  be  vouched  with 

him,  now  the  warranty  is  loft  for  ever,  as  it  is  laid  there*   Br*  Gar- 

ranties,  pi.  68.  cites  38  E*  3.  2o« 

Ibid,  in  the       j,  jf  ^,  Sffeifes  B.  and  infeoffi  C  with  warranty^  who  infeoffs  2>. 

(i0^itai?x    ^^^^  warranty^  upon  whom  zftranger  entersy  in  whofe  poueffion 

H.  6. 41.      B*  the  diffeifecy  releafes  his  righty  all  the  warranties  are  ext»n£t ;  ami 

accordingly,  jf  /).  reenters  and  be  impleaded,  he  (hall  not  have  a  writ  warrantia 

charts,  becaufe  he  is  in  of  amber  ejiate  by  wrong.    F.  N.  B*  135. 


(E)  What 
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(E)  What  A6i  or  li'hing  will  be  an  Extinguijhment. 
ASi  of  him  'who  has  the  Warranty. 


t 


*  _  

1,  T  F  frfffee  with  warranty  enfeoffs  the  feoffor  with  warranty^  s,  P.  b«* 
*  the  hrft  warranty  is  deftroyedT    20  H.  6.  29.  b.  17  E.  3.  caufc  he 

jtKI  ^#-    caiuiot 

^7  •  "'J  warrant  Uie 

Imd  Co  himfdf,  nor  can  he  be  aflignee  to  bimfelf.  Co.  Lict.  390.  a.  (g)«i»~J?u/  if  a  man  makes  a 
feoSiMnt  with  warranty,  nnd  the  feoffu  enfeoffs  the  f.rji feoffor  upon  condition,  that  warranty  remains^ 
and  be  flull  vouch  by  reafon  of  the  f^rA  warranty ;  lut  j/upon  that  feoffinenc  bi  hnd  Hndted  amy  luw 
ttftf  then,  becanfe  the  rfiate  was  altered,  the  voucher  was  gone.  4  tc.  251.  in  cafe  of  Roll  t.  Of- 
bonifdtes  it  as  adjudged  in  C.  H.  43  Elii.  3.    Bointon  v.  CUefter*  And  ibid,  fays  it  was  re« 

lolved  34  Eliz.  in  B.  R.  in  Kemp  and  Hknnincham*s  cafe,  that  in  fuoh  cafe  he  Akould  not  hav« 
iererai  wairantia  cbart«'s. 

[2.  But  if  the  feoffee  widi  warranty  enfeoffs  the  feoffor  and  bis  feme  *•  P-  ^^ 
Wf/A  wflrrtfwjy,  the  firft  warranty  is  not  deftroyed,     17  E.  3.  47.  wj)'^^' 
Ac^iidged.    But  quaere  there  74.  29  E,  3.  49.     A^udged,  39  t. 
|.  9.  b.  26  Aff.  40.] 

[3.  [&]  if  feoffee  with  warranty  enfeoffs /A^y^^irtfff^/iat^iza-  Br.Gamui. 
ger  with  warranty,  the  firft  warranty  remains.     1 1  H.  4.  42.]  ^^*'  ?^^^ 

•-Co.  Litt*  390.  a  (i)  S.  P.— 'For  though  the  fee«{imple  of  the  warranty  aod  of  the  cCalo  warranted 
meet  ia  the  (ame  perfoo,  yet  another  is  jointly  feifed  with  him,  who  woul.d  be  prejudiced  if  tha 
warraoty  Ihoold  be  exiinA.    Hawk.  Co.  Litt.  491. 

{4.  If  2  enfeoff  me  with  warranty^  and  I  re-eafioff  the  me  with  Br.Garran- 
warranty^  yet  their  warranty  to  me  remaia&     1 1  H.  4. 42,]  ^itc$  s^'  c* 

S.  p.  Co.  Lttt.  390.  a.  (i)— For  the  other  feoffor  may  ftill  warrant  the  land  to  him  that  was  htf 
companiooy  as  well  as  to  roe  who  was  the  firft  feofire.    Hawk.  Co.  Litt.  49 1 . 

[5.  1(2  feoffees  with  warranty  are,  and  the  one  releafes  to  the  other  5ce  (G)  pi. 
uU  bis  right  in  the  landy  he,  to  whom  the  releafe  is  made,  (hall  '*  ^'  ^' 
have  all  the  warranty,  and  no  part  fhall  be  deftroyed  by  it;  for  he 
comes  in  from  the  firft  feoffor  into  the  whole.     13  £.  3.  Age,  96. 
byShanL] 

6.  In  dower^  if  the  tenant  vouches  the  heir^  and  the  demandant 
his  judgment  again/i  the  hfiry  and  the  tenant  holds  in  peace,  and 
after  the  heir  reverfes  the  judgment  by  writ  ofdifceit^  and  the  demon-* 
data  brings  new  writ  ofdower^  the  warranty  is  loft  by  falfity  of  the 
tenant^  and  by  the  reverfal  of  the  judgment  in  writ  of  difceit.  Bn 
Garranties,  pi.  83.  cites  4  £.  3.  30.  and  Fitzh.  Sci.  fa.  140. 

7.  If  the  baron  in  another  writ  conjejfes  the  warranty  to  be  made  Br.  Garran- 
iyittsfemey  if  he  hascaufe  of  aftion  of  the  fame  hndyhe  Jhali  be  bar*  ^'.«»  pl-  43- 
red  mtring  the  coverture;   quaere.     Br.  Extinguifliment,  pL  26.  ^^^^  '  ^' 
cites  13  Aff.  9.  and  13  E.  3.  and  Fitzh.  Warranty,  36, 

8.  But  it  is  £ud  elfewhere,  that  if  he  who  gets  the  warranty  efpovfes  Br,  Carraiu 
ikefewuy  who  warrants^  and  is  impleaded^  he  has  lofl  the  warranty  ^\**'  c^'c'" 
for  every  for  he  cannot  vouch  his  own  feme  j  and  if  the  demandant 
recovers  he  has  loft  the  warranty  for  ever,  and  fo  is  not  fufpendcd, 
initextinft.     Bn  Extinguiftiment,  pi.  26.  cites  13  Ail.  9. 

9.  In  pTECcipe  quod  reddat,  the  cafe  was  that  flbt  father  and  two  ^J^-  Vou- 
^i were,  and  iht father infeoffed the eldejl in  fee^ and  he  re-infeoffed  \^^^  q^' 

Vol.  XXII.  E  ^     the  '   ' 


Ht 


tlouciier. 


Br.  the  father  and  the  youngefty  and  the  heirs  of  the  father^  and  ^tfaihif 
Garrantits,  died\  by  this  his  firft  warranty  is  cxtrndt.  Br.  Countcrple  dc 
pi.  5.  cites    Voucher,  pi.  5.  cites  40  E.  3.  14.. 

S.  C«  becaufe  he  re-iiifeoifed  bis  £ather  of  as  high  an  eftate  as  he  took 

r  %  -  1  10,  If  two  jointenants  are^  and  the  one  infeoffs  a  Jiranger  of  his 
If  /  •  f  (F  ^^^^^  *^  warranty  is  gone.  Per  Afcue,  which  Luddington  did  not 
/fuo  With      ^^^y-     ^^-  Garranties,  pi.  67.  cites  5  H.  5.  7. 

warranty,  and  the  one  infefijfsajiranger  of  hh  party  I'fliall  not  Warrant  to  the  fecond  feofiite.  Br. 
Garranties,  pi.  75.  cites  11  £.4.8.  per  Himey  and  Choke. 

II.  If  a  man  makes  a  feoffment  with  warranty^  and  aftef  the 

feoffee  by  deed  grants  to  the  feoffor,  that  if  he  or  his  heirs  vouch  by 

the  warranty  that  itjhall  be  void^  this  is  a  good  grant;  for  he  may 

rebut  notwithftanding,  but  not  vouch.     Br.  Grants,  pi.  166.  cites 

7  H.  6.  43. 

Ibid,  in  the        12,  If  a  man  enfeoffs  another  of  lands  by  deed  with  warranty, 

(dHavs,^     '^^  ^^f  off ^e  makes  a  feoffment  over^  and  takes  back  an  ejlate  infee^ 

fee  accor-     the  warranty  is  determined,  and  he  fliall  not  have  a  writ  of  warran- 

dant  per       tia  chartae,  becaufe  he  is  in  cf  another  eflate.  F.  N.  B.  135.  (G) 

aa  H,  6. 21..  ■  ■■  S.  P.  Weft's  Symb.  f.  197.  cites  F.  N.  B.  135.  (A)  '  ■  If  A.  makes /r#- 
mtm  *infee  with  warranty,  and  takti  batk  'Jiau  in  fee,  the  warranty  is  gone.  The  fant^e  as  to  warranty 
for  life,  if  he  takes  back  eftate  for  life.     Mod.  ii$a.  pi.  14.  Pafch.  26  Car.  2.  C.  B.    Fowle  v. 

Doble.  Cart.  243.  S.  C  &  S.  F.  by  Vaughan  Ch.  J. Frecm.  Rep.  157,  &c.  S.  C. 

accordingly. Mo.  71.pl.  192.  Trin.  6  Eliz.  Anon.  S.P. Dal.  71.  pi.  47.  S.  C.  & 

is.  P. 

^TotBefa-        jj.  Grandfather,  fiither,  and  fon.     The  grandfather  \%feifei for 
Dal. 71^ pi.    'i^'  ^^^  remainder  to  the*  fon  {n  taiL^  remainder  to  the  right  heirs 
47.  5.  C.       of  the  grandfather.     The  grandfather  covenants  by  indenture,  td- 
make  affuraiice  to  J.  S.  and  that  it  fhould  be  to  the  ufe  of  him  and 
his  heirs ;  and  after  he  fufFers  a  recovery  againil  him,  and  le*i>i€s  a 
fine  to  the  faid  J.  S;  comi  ceo^  l^c.  and  proclamations  upon  it,  and 
after  thejiatute  of  27  //•  8.  is  made,  and  the  grandfather  makes  a 
feoffment  to  the  Jon^  and  dies.     And  it  was  held  that  the  entry  of  the 
father  upon  the  fon  is  lawful,  and  (hall  not  be  eflopped  upon  the 
warranty  of  the  grandfather ;  for  this  is  gone  by  the  retaking  of  the  ~ 
eflate  \  for  when  thejiatute  vejls  as  high  a  poffeffton  in  him  as  he  had 
when  he  aliened^  the  warranty  is  exttnSi ;  for  tSe  ftatute  of  27  H.  &• . 
does  not  fave  the  warranty.     And  there  Dyer  faid,  that  though  the 
.    5  years  pafTed  in  the  life  of  the  grandfather ;  fo  that  the  entry  which 
was  given  by  caufe  of  forfeiture  is  taken  away,  yet  when  the  grand- 
fether  died  he  {hall  have  other  5  years  to  make  his  claim  or  entry 
for  caufe  of  the  title  coming  to  him  by  the  remainder  in  tail,  and  this 
by  the  flat,  of  4  H.  7.    Mo.  71.  pi.  192.  Trin.  6  Eliz.  Anon. 
Jiififthe   ^      1^.  1(  z  woman  tenant  in  tail  and  her  hujband  make  a  leafe  pour 
been  only     Outer  v/V,  if  in  an  aSlign  they  be  received^  they  cannot  vouch  overm 
for  tht  lift     Per  Hobart  Ch.  J.  Hob.  26.,  in  cafe  of  Roll  v.  Osborn,  cites 
of  the  WO'     45  E.  3.  18.  and  46  E.  3.  24. 

man  upon 

the  receipt  they  might  have  vouched ;  for  by  reprcfcatation  they  are  in  of  the  firft  eftate.    Per 
Hobart  Cb.  J.  Hob.  26.  in  cafe  of  Roll  v.  Ofbom. 
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15.  If  a  man  conveys  land  to  me  andmj  heirs  with  warranty^  and 
I  make  c  feoffment^  or  levy  a  fine,  or  fuffer  a  recovery.^  without  vouch-- 
ing  my  feoffor^  to  the  ufe  of  myfelfand  my  heirsy  yet  I  may  vouch 
myf«x>iK)r  as  I  might  do  before ;  for  this  is  my  .old  fce-fimple  in  the 
lame  degrees  and  privity  in  effeft,  as  before.  Per  Hobart  Ch.  J. 
Hob.  27.  in  cafe  of  Roll  v.  Oiborn. 

16.  Uom  levies  a  fine  to  me  in  fee  with  warranty  to  me  and  my  heirsy 
and  /  fuffer  a  common  recovery  againfi  me  to  mine  own  ufe  as  before^ 
my  warranty  remains ;  for  I  am  in  by  him  as  I  was  in  before. 
Hob.  27.  in  cafe  of  Roll  v.  Ofborn. 

1 7.  And  if  the  warranty  were  to  me^  my  heirs^  and  afftgns^  and  / 
fuffer  the  recovery  to  the  ufe  ofajlranger^  he  fliall  vouch  my  feoffor 

as  my  afiignee ;    for  common  recovery  is  indeed  an  ailignment* 
Hob.  27.  in  cafe  of  Roll  v.  Oiborn. 


(F)     Warranty.      Extinguiflinient.       What    Aft  [  46  ] 
or  Thing  Ihall  be  faid  an  Extinguiftiment  of  all 
the  Warranty,  and  what  but  of  fart. 


Vk 


[l.   T  F  lejjeefor  life  be,  the  remainder  or  reverfion  in  fee^  and  Uf  Cited  i 

•*  fee  ts  dtffeifedy  and  an  anceflor  ^him  in  remainder  or  rever^  Arclw^i* 
fian  reUafes  to  diffeifor  with  warranty  and  dies^  and  after  leffee  enters  cafe. 
«r  recovers  by  ajjifey  becaufe  the  warranty  does  not  defcend  upon 
him ;  yet  this  fhidl  not  reduce  the  remainder  or  reverfion.     But  it 
(bali  be  bound  by  the  warranty,  becaufe  it  was  bound  before  the 
re-entry.     44  Afl:  35.] 

[2.  But  otherwife  it  is  if  the  leffee  re-enters  before  the  death  of  the 
ancejiory  then  the  remainder  or  reverfion  is  not  bound  by  the  war- 
rmty  becaufe  it  does  not  defcend  upon  him ;  and  therefore  the  re^ 
entry  oflfffee  reduces  the  eflate  of  him  in  reverfion  and  remainder^  and 
then  the  eftate  upon  which  the  warranty  was  annexed  is  deftroyed. 
44Aff.  35.] 

[3.  So  if  tenant  for  life^  remainder  for  life^  remainder  in  fee  are,  t  Le.  57. 
and  tenant  for  Ufe  aliens  in  fee^  io  whom  an  anceflor  of  him  in  re-  ^J^K-  '^^  '**• 
mainder  in  fee  releafes  with  warranty,  and  after  before  his  death,  5vr*p°  v.. 
^iR  in  remainder  cnttrs  for  a  forfeiture^  this  dcftroys  the  warranty  Smith," 
as  to  the  remainder  alio,  for  the  caufe  aforefaid.     44  Aff.  35.  by  S.  P.  cites 

ihoolU  be  44  Aft  pi,  35.  as  in  Roll,  and  is  Lib.  Afll  pag.  295.  a.  at  the  top,  that  the  warranty  is 
loft,  by  the  entry  of  him  in  remainder  for  life,  and  the  firft  remainders  recontinued.  Same  cafo 
is  at  44  E.  3.  30,  31 .  but  not  S.  P. 

[4.  If  baron  and  feme  are  feifedfor  life  of  land,  the  remainder  to  t  «— •■  ^ 
the  [on  in  tailj  the  remainder  to  the  fin  infee^  and  the  baron  makes  FoL74^' 
feoffhunt  with  general  warranty^  and  diesy  and  this  defcends  upon 
the  fon,  and  after  the  feme  enters  by  force  ofthejfatute  32  H.  8. 
Aough  the  feme  be  remitted 'to  her  eftate  for  life,  yet  this  -fliall 
DOT  deftroy  the  warranty  as  to  the  fon ;  for  his  eftate  was  bound  by 
the  collateral  warranty  before  the  entry  of  the  feme  j  and  therefore 

E  2  the 


46  (Hottc^er^ 

♦  Cro.  c.  tiie  warranty  cannot  be  dcftroyed  by  Ac  entry  of  the  feme.  Hill, 
s^c  ^^'T  '°  ^^^'  ^*  ^*  between  *  Gimlet  and  Saundrey,  per  Curiam,  and 
s!  p.fee'ms  counfel,  admitted,  and  agreed  without  argument  of  this  point*  In- 
admiit«i,if  tratur.  Tr.  8  Car.  Rot.  looo.  Car.  B*  R.  between  f  Fox 
h'd^f"*^  A  ^^^  Kendall  adjudged  upon  a  fpecial  verdict,  and  the  lamejudgment 
the  fon^o  afterwards  Mich.  5  Car.  affirmed  per  Curiam,  without  (cruple,  in 
have  been  Writ  of  errc^-  in  the  Exchequer  Chamber.  Intratur  in  B.  R.  Tr. 
^«^r,  which  3  Car.  Rot.  746.  But  in  this  cafe  the  reverfion  in  fee  was  limited 
nZ  ^d  ^'  *^^  ^'Si>t  heirs  of  the  baron.] 

that  not  being  found,  Jones  and  Berkley  J.  held  the  Wan-iiniy  to  be  no  bar,  but  Crooke  c  contra  \ 

but  up«n  that  point  they  would  advifc. f  Cro.  C.  I45«  pi.  23.  S.  C,  Mich.  4  Car.  in  B.  R. 

adjadged.«.«i»Jo.  199.  pL  15.  S.  C.  adjudged. 

5,  If  a  ipan  gives  to  father  andfon^  and  to  the  heirs  of  the  body  of 
the  father^  and  the  father  aliens  tne  land  with  wvrranty^  and  diesj 
the/on  may  enter  into  the  one  moiety  for  the  diiTeifm  to  him,  and  (hall 
have  his  a&ion  of  the  other  moiety,  by  all  the  juftices.  But  by 
Afkue  [ Afliton]  it  is  to  be  known  if  he  may  enter  into  any  parcel ; 
for  then  the  warranty  as  to  this  parcel  is  defeated,  and  warranty 

*  cannot Jiand  in  part  and  be  defeated  in  part ;  per  Newton  and  Pafton. 
[   47   J  ^^^  therefore  Brook  fays,  it  feems  to  him  that  by  the  entry  into 

part  all  the  warranty  (hall  be  defeated  ;  for  all  the  juftices  {aid  that 

he  may  enter  into  the  moiety.     Quod  nota.    Br.  Garranties,  pi- 

34.  cites  22  H.  6.  5r. 

So  it  is  if  6«  Two  make  a  feoffment  infee^  and  warrant  the  land  to  the  feoffee . 

•ne  mf toffs     ^^^  f^^^  heirs^  and  the  feoffee  releafes  to  one  of  the  feoffors  of  the  war- 

%va^rantyy     ranly,  yet  he  mall  vouch  the  other  for  the  moiety,     vo.  Liit. 

and  the  tnt     %<XX%  a. 

» tkajti  the 

warrantyy  yet  the  other  IhaU  vouch  for  his  moiety.    Co.  Lite.  393.  a. 


$#c  (F.)      (G)     Warranty.    Extinguifliment.     What  A6t  or 

Thing  tjotll  dejlroy  all  the  Warranty. 

[l.  T  F  two  are  infeoffed  with  warranty j  and  after  the  one  infeoffi 
^  the  dther  ^f  his  part  (admitting  that  he  may)  this  fhaU  ex- 
tinguifh  all  the  warranty,  and  not  the  moiety  only.    Contra  13  E* 
3.    Age  96.  by  Shard.  J 


(H)  Warranty.     A  37//^  happening  of  later  Time 

fhall  not  be  bound. 

[i.  iV  my  aneejlor  be  diffeifod^  and  /  releafe  to  the  dijfeifor  with 
^  warranty,  and  after  my  ancejlor  diesj  by  which  the  right 

defcends  to  me,  yet  my  warranty  (hall  bar  me.      1 7  E.  3. 67.  b.  J 
S.  Cargn-        f  2.  If  tenant  in  tail,  ths  remainder  in  tailzcej  and  tenant  in  tail 
cd2Roil.     levies  a  fine  with  warranty,  and  after  fuffers  em  erroneous  conrnmn 
?iT  h^^''     '''^^"y>  ^^^  ^^^^  without  ijfue^  arid  the  warranty  defcends  upon,  him 
Jrit^of  er-    ^^  remainder^  it  feems  that  it  ihall  not  bar  him  to  have  writ  of  error 

tor  abaied  3  upoil 


upoa  the  common  recovery,  becaufe  this  title  of  error  accrued  to  bytheaeatb 
him  after  the  warranty  created.    Hill.  13  Jac.  B.  R.  between  Hoi-  of  on«  of 
land  and  Lee  dubitatur.]  tlffi^I^ 

Bridgm.  69  to  79.  S.  C.  argued,  but  the  writ  abated.  ■  It  was  agreeil  by  all  the  juOices,  that 

whcu  a  man  binds  htmfelf  aad  his  heirs  to  warranty,  they  are  not  bo\ind  to  warrant  new  titles  of 
aAioos  accrued  by  the  feoffee,  or  any  other,  afier  the  warranty  made,  but  only  fuch  titles  which 
are  in  efle  at  the  t^me  of  the  warranty  ipade.    P.  42.  b.  pi.  15.  Michl  30  H.  8.  Anon.  ■      ■     ■ 

S.  C.  dted  Bndgra.  77.  in  cafe  of  Holland  v  Jackfon. 

• 

3.  It  is  a  maxim,  that  no  voucher  IhSl  extend  to  bar  any  cftate  of  p  ^'  9 
franktenenunt  or  inheritance,  which  is  in  ejje^  pojjejfion^  reverjiony  or  rKfolved.* 

remainder^  (and  not  dtfplaced  or  turned  to  a  right)  before  or  at  the  Pafch.  10. 
time  efthe  warranty  made,  though  after  and  at  the  time  of  the  de-  Jjc- «" 
fcent  of  the  warranty  the  eftatc  of  franktenement  or  inheritance  bp  y^^\ 
di/placed  and  divefted.    10  Rep.  96.  b.  97.  a.  Mich  10  Jac.  B.  R.  cafe. 
in  Seymour's  cafe. 

4.  A  warranty  extendi  to  rights  precedent^  and  pever  to  any  right 
ibat  commences  after  the  warranty.  Co.  Litt.  388.  b. 

5.  As  if  lord  and  tenant  be,  and  the  tenant  makes  a  feoffment  in 
fee  with  warranty^  and  after  the  feoffee  purchafes  the  fetgntory^  and 
then  the  tenant  Qeffes^  the  lord  fh^l  have  a  ceflavit.  Co.  Litt. 
388.  b. 


(H.  2)  Warranty.     Pleadings.  [48] 

J.  TXT  H  E  N  the  vouchee  will  avoid  the  warranty  by  alteration 
^^    of  the  eJiate^hQ  mufi  Jhew   bow  the  eftate  is   changed; 
per  Hobart.  Ch.  J.  Hob.  26.  in  cafe  of  Roll  v.   Ofborn,   cite?    . 

3  E-  3-  SI- 

2.  Inaffife  the  tenant  pleaded  warranty  of  the  grandfather  of  the  plaiu" 
i:ff\  to  which  the  plaintiff f aid  that  at  the  time  of  tie  makings  &c.  the 
grandfather  bad  nothing  unUfsfor  term  oflife^  the  remainder  to  W>  AT. 
^vbico  W,  JVl  entered  for  the  alienation^  becaufe  to  his  dijinheriiance  ; 
and  well  confefTed  and  avoided.     And  this  agrees  with  libro  Lit- 
tleton, chat  if  the  beir  can  avoid  or  defeat  the  poffeffton  upon  which  th<^ 
warranty  is  made,  it  is  a  good  avoidance  of  the  warranty.  Br.  Gar- 
laoties,  pL  99.  cites  9  E«  3.  ii* 

3.  If  a  man  enters  intaa  warranty  with  a  protejlation  of  an  efpecial 
i/late  in  th%  tenant  who  admits  it,  the  vouchee  fhall  warrant  no 
i^er  eftate,  though  it  be  greater  {  per  Hobart  Ch*  J.  Hob*  26.  ia 
ca/e  of  Roil  v.  Olbom,  cites  41  £.  3.  25. 

4.  In  affife  warranty  of  the  uncle  of  the  plaintiff  was  pleaded 
wliofe  heir  he  is,  and  the  plaintiff  faid  that  be  never  had  fu^b  an 
WfU'i  and  fi^ood.    6n  Garranties,  pU  74.  cites  44  AiT.  i. 


E  3  (H.  $)  War- 


48  (Heuciier. 


(H,  3)  Warranty  a  good  Bar.    In  what  ASiions.    . 

I,  T  N  fome  a£l:ions,  efpecially  anions  realy  the  warranty  of  the  an- 
^  ceftor  of  the  plaintiff  (ball  be  a  good  bar ;  but  then  the  con- 
clufion  of  th^  plea  muft  be  confidered,  which  appears  by  the  books 
of  entries  to  ^e,  Ji  encounter  le  garanty  fon  auncejlor  que  heir^  ^c. 
Heath's  Max.  60. 

2.  In  aflife  of  common  the  warranty  of  the  ancedor  is  no  bar; 
for  it  is  ofgnothtr  thing  which  is  not  in  plaint^  and  alfo  the  heir  can- 
not enter  into  ^he  warranty  to  defeat  die  warranty ;  and  therefore 
it  (hall  be  no  bat  to  him,  inafmuch  as  the  law  gives  him  no  means  hy 
a£fion  or  by  entry  to  avoid  it.     Br.  Garranties,  pi.  96.  cites  the 
pdnted  abridgment  of  affifes,  fol.  38. 
pirnntrtf.        j.  Trefpafs  o^  breaking  his  houfe,  and  carrying  away  his  eoods: 
?^^  ?  J"  the  defendant  faid\^  that  it  tvas  hisfrankt^'nement  at  the  time  of  the  tak- 
that  it  WIS  *    ing^  and  he  took  them  damage  feafant;    And  xhQ  flaintifffaid  that  be-* 
bisfrankit'    fgre  this^  the fath&r  of  the  defendant  was  feifcd^  and  infeoffed  TV,  with 
the 'ip/.i/n/jf   warranty  to  him,  his  heirs,  and  afligns,  who  leafed  to  the  plaintiff  for 
JMtbai^'.    /j/Jf,  judgment  if  againft  the  deed  with  warranty,  he  (hail  be  received 
P.ancrft^r^  to  fay,  that  it  is  his  franktenement.     And  per  Hull,  this  is  all  in  the 
*^l$h!ifL  ^^^^^Y'y  by  which  he  faid,  that  after  the  leaf  for  life  the  father  cfthe 
isf  and  defendant  diedj  at\d  the  defendant  entered^  ana  the  plaintiff  oujled  him  \ 

fbewed  judgment  if  againft  the  deed  with  warranty  as  above  Note  the 
Oi^di7f!f  ^JJverlity.  And  t}ie  defendant  faldy  that  before  this  his  father  was 
anA  infeoffed  feifed  in  fee^  and  infeoffed  him-i  and  after  dijfeifed  him^  and  infeoffed  IV. 
If.  in  fee  as  abovc  J  and  he  rHqde  contikual  claim  to  the  land  ail  the  life  of  the 
^fi^eij*^  ftither,  and  durji  not  enter  for  fear  of  menace;  and  his  father  died, 
Jlri,  judg-  and  he  entered  and  f0  his  franktenement,  and  the  iffue  taken  upon 
mcnt  if  the  continual  claim ;  and  fo  *  fee  that  warranty  is  a  good  eftopple  in 
dli"of  w!    trefpafs.  Br.  Trefpafs,  pi.  102.  cites  14  t  E.  4.  13. 

anceflor,  whofe  heir  he  is,  he  fliall  Ijc  received  to  fay  that  it  is  his  frankicnement ;  and  at  laft  he 
was  compelled  to  conk-luvle  upon  the  franktenement,  to/^^  that  it  is  his  franlucwmtntf  and  not  thg 
frankteiumeft  of  the  defendant ;  for  the  really  Jh  ill  tat  come  in  ijjue  in  t'rff>,ifsy  as  agreed  there.  And  pcb 
Hanke.  warranty  is  no  plea  in  action  of  trefpafs.  Br.  Trefpafs,  pi.  105.  cites  14  H.  4.  35.——— 
And  by  22  £.  4.  4.  he  (hall  not  averr  feoffment  nor  warranty  m  bar. .  Quaere  [if]  by  conclufion. 
Ibid.  S9  where  ih"  defendant  in  trefpafs /^irf  tkit  the  place  is  20  acrcsj  and  t>/f..jd,-d  it  reUaft  of  ail 
the  right  ivith  wszirnrty  of  tbc  an  eftor  of  the  plaintiff,  whofc  heir  hc  IS,  ttuide  to  f  N.  ten  tnt  of  the  Lzwig 
que  ejiute  he  hj.^  and  relied  upon  the  warranty.  Per  Suliard,  this  is  no  )ilea  ;  biiL  if  he  had  given  colour, 
St  had  been  a  good  ple<< ;  but  fcveral  contra,  and  that  it  is  no  plea,  nnlefs  'su'o/n  the  franhtnemenf 
tomes  in  dchate,  and  by  'way  of  conclufion ^  it  is  then  a  good  plea,  aivl  not  as  here ;  for  the  a(5lion  (lands 
indifferent;  for  it  may  be  brought  by  tenant  of  fce-fimple,  fee-tail,  for  term  of  life,  or  for  years, 
and  this  is  a  real  bar,  which  is  no  plea  in  an  adlion  merely  perfonal ;  for  it  may  be  that  the  plaintiff 
is  tenant  for  years,  pr  by  execution  by  elegit,  ftatute  merchant,  or  the  like,  and  therefore  no  plea. 
Br.  Trefpafs,  pi    361.  cites  21  E.  4.  82.     ■    And  22   £.4.  4.  by  the  opinion  of  the  whole  court 

there,  except  Calcfby,  it  is  no  plea.     Quod  nota.  Ibid. So  in  trefpafs  upon  the  datnte  5  R.  »• 

Vbi  intjreffus  non  datur  per  legem,  the  -warranty  of  the  ancfior  ivas  pl^ded,  judgment  if  ag^nft  the 
deed  of  his  anceilor,  whofe  heir,  5c  c.  and  tlie  plaintiff  demurred.  And  the  befl  opinion  was,  that//  is 
we  plea  before  that  the  franktenement  romes  in  debate ;  for  the  warranty  cannot  be  fatisfadlion  for  the  da- 
mages which  are  to  be  recovered  in  trefpafs.  Br.  Trefpafs,  pi.  262.  cites  i  H.  7.  12.— Br.  Gar* 
ranties,  pi.  75.  cites  S.  C.  Qaod  nota.^-.— y/m/in  the  fame  cafe  and  fame  year,  fol.  22.  the  defenj" 
mnt  pleaded  fee.ffmiH  of  y.  B.  attcrfior  of  the  plaintiff ^  whofe  heir  he  is  by  deed^  and  demanded  judgment^ 
fi  adlio,  againft  the  deed  of  his  anceftor,  whofe  heir.  &c.  and  no  plea.  Br.  Trefpafs,  pi.  261.  ■ 
It  was  faid  by  the  jufliccs,  that  in  trefp.ifs  done  in  land  collateral  warranty  is  no  plea,  becaufe  the  plain- 
tiff is  fuppofed  in  poilcfiion  }  but  if  he  intitla  Umfelf  afttr  to  thi  frcmhiemmmt^  then  it  is  a  good  bar. 

*[  49  J  Qa«t« 


ttrnere  Inie  ;  for  it  appears  often  that  it  is  a  goo<l  eJUppk  In  trefpafs,  after  that  the  frnnktenement 
com«m -debate,  hot  no  bar ;  for  the  warranty  is  real,  and  the  adion  is  ^erfon^tl.  Br.  Trefpafsy 
pi.  X73.cite5  15  H-  7.  9. 

Trefpafs  vi  &  armis*  The  dcftndara  Jaidy  thAt  the  plact  is  4  cert's ,  ofiubicb  y  S,  nvaijcif.d  in  fee  ; 
19  ^vbim^  Rm  anesjior  cf  the  pljiniiffy  wleji  bdr  be  isy  releaj'ed  nil  his  firbt  with  ^ujtrranty  by  this  deedy  &C» 
fug  rjtate  ^tbg  rfr^fjaiiLr/!/ Aa;,  judgment  if  3gainft  the  warranty,  &c.  Qnaerc;  for  he  did  not  convey 
title  by  frnffii^ietA  <u  otbcrwifr.  And  quKre  if  J.  S.  wns  dKi'eiior,  and  he,  who  right  has,  releafes  to 
him,  anu  the  defendant  dilfeifes  J.  S.  and  gets  the  deed,  if  he  (hall  plead  it  by  reafon  of  the.  pollef- 
lioa.  And  per  Pigot  and  Bridf^e;;,  it  is  no  plen ;  but  Starkey  contra ;  therefore  quore.  Br.  Gar- 
lanties,  pi.  63.  cites  21  E.  4.  18. Heath's  Max.  60.  cites  S.  C. 

In  tTifi^i  the  defendant  phadid  l\ije  for  60  yf^vs  by  the  father  of  the  plaintiff,  and  eonfrmation  of 
the  plnr.it^ wib  warrany,  and  relied  upon  the  deed.  And  per  BruJnel,  it  is  no  plea  ;  but  (liall 
pl^  it  Sy  way  of  covenant ;  for  by  the  warraiity  he  cannot  voucfli,  becaufc  it  is  only  perfonal ;  but 
in  writ  oi  right  of  ward  a  man  may  vouch  ;  but  here  he  is  put  to  writ  of  covenant,  as  in  writ  of 
irafte ;  quod  Fineux  Ch.  J.  conccilit.  But  per  Tremail.  J.  he  may  plead  it  by  way  of  bar.  Br. 
Cdvenant,  d1.  25, cites  21  H.  7.  32.-^— Br.  Garranties,pl.  41.  cites  S.  C. 

f  Tbisihould  be  14  H.  4.  13.  andfg  are  the  other  editions. 

4*  It  is  holden  no  plea  that  the  plaintiff  did  confirm  to  the  de- 
fendant)  lejfe^for  years^  with  warranty ;  nor  in  affife  by  tenant  by 
fiatute  is  the  warranty  collateral  of  his  anceftor  a  good  bar,  becauje 
only  a  chattel  is  demanded;  yet  holden,  that  a  ward  may  be  granted 
with  warranty,  and  the  voucher  nsay  be  in  a  writ  of  ward.  Heath's 
Max.  61.  cites  20  H.  7.  [4.  a.  pi.  11.] 

5-  A  (ale  of  a  chattel  witliout  *  exprefs  warranty  bindeth  not  the  ♦  The  ori- 
feUer  to  warrant;  and  that  warranty  alio  muft  be  made  at  the  time  ^ji!?^' 
of  the  falc,  and  not  after;  and  no  advantage  thereof  to  be  taken  by  of)^^^ 
way  ofhar,  hut  by  way  of  a^ion.     Quod  nota.     Heath's  Max.  61. 
cites  5  H.  7. 18. 

6.  In  z/brmedon  in  defcender  the  tenant  may  plead,  that  the  ancef- 
tor  of  the  demandant  exchanged  the  lands  with  the  tenants,  for  other 
lands  taken  in  exchange,  which  defcended  to  the  demgndant^ 
whereinto  he  had  entered  and  agreed ;  or  if  he  had  not  entered  and 
agreed  unto  the  lands  taken  in  exchange,  then  the  tenant  may 
plead  the  warranty  in  law,  and  other  aikts  defcended.     Co.  Litt. 

384.  b. 

7.  Tenant  in  tail  made  a  feoffinent  in  fee  with  warranty^  and  dij^ 

jeifed  the  difcontinuee^  and  died  feifed^  leaving  ajfets  to  this  iflue. 
Some  hold,  that  in  refpe£t  of  this  mfpended  warranty  and  aflets,  the 
iflue  in  tail  (hall  not  be  remitted ;  but  that  the  difcontinuea 
fhall  recover  againft  the  iflue  in  tail,  and  he  take  advantage  of  his 
warranty,  if  any  he  hath;  and  after, /«  a  forinedon  brought  by  the  J"  cq  "| 
iffiie,  the  difcontinuee  (hall  bar  him  in  refpefl:  of  the  warranty  "*  "^  ^ 
and  ailetS)  and  fo  every  man's  right  faved.  Co.  Litt.  390.  a, 
b.  (o.) 

8.  A  warranty  does  not  bind  a  title  of  dower,  Arg.  Roll.  Rep. 
307.  HilL  13  Jac.  B.  R.  in  cafe  of  Holland  v.  Le£,  cites  34  E. 
3.  Garran^,  72.  21  E.  4.  8.  And  ibid.  S.  P.  admitted  by  counfel; 
but  fiud,  this  feems  intended  where  the  title  of  dower  accrues  after 
the  warranty  defcended. 

9.  In  a  writ  of  right  ^   warranty  fhall  not  be  a  bar.     Arg.  SutMte^ 
RolU  Rep.  307.  in  cafe  of  Holland  y.  Lee,  cites  34  E.  3.  Co-  memt  by  the 

nufiuiS  29.  eonrtefy  aliens 

Vfith  v*ar' 
raaty,  md  <&!,  and  tbe  heir  brings  writ  of  righty  he  fliall  be  barred  by  the  warranty,  though  no  aflcts 
be  defcended.    Br.  Garranty,  pi.  95.  cites  5  E.  4.— — Coa/ra  if  be  biings  aRim  pojfejj'ory,  accordinf 
C  « tSie  iUtute  of  Giouceftco  cap.  20.  Ibid. 

E  4  (H»  4)  youc^tr^ 


$0  ^tic|^et?4 


(H.  4.)    Voueber.    What  it  is»     And  the  feveral 

Sorts. 

I.    A  V<>ucher  iVj  in  the  underftanding  of  the  common  law,  wheiii 
^^  the  tenant  calls  another  that  is  bound  to  hioi  to  warranty 
}nto  the  court ;  that  is,  either  to  defend  the  right  againft  the  demand- 
ant)  or  to  yield  him  other  land^  &c.  in  value ;  and  extends  to  lands  or. 
tenements  of  an  eftate  of  freehold  or  inheritance,  and  not  to  any^ 
ehattel  realy  perfonalj   or  mixed,  faving  only  in  cafe  of  a  wardjhip' 
granted  with  warranty ;  for  in  the  other  cafes  concerning  c)^ittels,( 
the  party,  if  he  hath  a  warrant,  {hall  not  vouch,  but  have  his  adion 
of  covenant,  if  he  hath  a  deed ;  or  if  it  be  by  parol,  then  an  adtion^ 
upon  his  cafe,  or  an  adion  cf  difceit,  as  the  cafe  (hall  require. 
He  that  vouches  is  called   the  voucher,  vocans ;   and  he  that  is 
vouched  is  called  vouchee,  warrantatus.    Co.  Litt.  ^01.  b. 

2.  There  is  a  recovery  with  zftngU  voucher,  and  that  is  where 

there  is  but  one  voucher ;  and  with  a  double  voucher,  and  thit  isi 

when  the  vouchee  vouches  over ;   and  fo  a  treble  voucher,  &c 

^ai^ceof      There  is  alfo  z'^  foreign  voucher,  and  that  is  when  the  tenant,  oeing 

Glouctfter,  impleaded  within   a  particular  jurifdi<£kion,  (as  in  London  or  the 

cap.  12.  at    like)  vouches  one  to  warranty,  and  prays  that  he  may  befummoned 

{B.b.  p       jjj  fQjj^g  other  county,  out  of  the  jurifdiftion  of  that  court :  this  is 

called  a  fcj-eign  voucher,  but  might  more  aptly  be  called  a  voucher 

ff  a  foreigner,  de  forinfecis  vocatis  ad  warrantizandum.    Co.  Litt, 

102.  a. 


11)  Voucher.     Who  may  vouch.     In  reJpeSi  of  it's, 

EJiate.     [Being  but  a  Chattel.] 

[  I.  T  N  a  writ  of  dower  againjl  tenant  by  elegit,  and  the  heir  in  re-' 
^  verfioK,  the  tenant  by  elegit  cannot  vouch  the  heir,  becaufe 
he  has  only  a  chattel     1  £.  3.  2.    Contra  2  £.  3.  42.  b.  ] 

2.  Trfjpafs  upon  the  ftatuie  of  5  R.  2.  The  defendant  pleaded 
Uafe  for  years  of  the  ancejior  of  the  plaintiff,  and  confirmation  made 
by  the  plaintiff  to  the  leffee  with  warranty  j  judgment  if  againft  the 
deed  which  comprehends  warranty.  Brooke  faid,  the  warranty  is 
no  pica;  for  it  is  only  of  chattel  real,  of  which  aftion  does  not  lie^ 

r    -  J    1  in  which  a  man  may  vouch  or  rebut ;  to  which  Fairfax  agreed. 
t:   r      -*   and  that  it  is  only  as  warranty  of  an  horfe.    Br.  Garranties,  pi.  97. 
cites  20  H.  7. 4. 

3.  Grant  of  ward  is  gCKxi  with  warranty ;  and  in  writ  of  ward 
the  grantee  may  vouch  or  rebut,  Br.  Garrantie$^  pi.  97.  cites  2Q 
JH.  7.  4.  Per  Newport  and  Elliot. 

4.  In  affife  by  tenant  hy Jlatute  merebani^  warf^ty  collateral  by 
anceftor  of  the  plaintiflfis  no  bar;  for  it  is  only  a  chattel  i^eai,  though 
^e  writ  be  \it  de  libero  tenemento.  Bn  GarrantieS|  pi.  97.  ^ite^ 
20H.  7,4.  Per  Rede  J. 
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(K)  fVbat  Perfons  may  vouch,     [and  Hov)^        foi.  74*. 

[  I,  T  N  a  writ  againft  the  lord  and  his  vtlUtn^  the  vUlein^  by  Ifav/VZw 
■  fufFerance  of  his  lord,  faving  to  him  his  fcrviture,  may  vouch  ^^^[^1^^ 
asjhramger  to  warranty.  18  £.  3.  19-  b.     So  thev  mzy  join  in  the  ranty,and 
voucher  [10  fuch]  fpecial  [manner.]  33  H.  6.  i,  o.  the  Wr«- 

tcrSy  dwf  ts 
mfhmdtJhf  one  who  is  bound  by  the  warranty,  he  may  rebut  by  this  warrant7|liut  cannot  vouck 
hy  ic    8r*  Voiichery  pL  131.  cites  la  Aff.  37. 

J  a.  Mftoffie  tyith  warranty  to  htm  and  his  affigns  infe^ffs  his  heir  ^^^^ 
wttbin  age^  and  diosy  the  heir  fliall  vouch  as  heir^  notwithftanding  the  J^2?of 
fcoffmenti  and  claim  the  one  eftate  or  the  other,  becaufe  he  accepted  his  iufancf 
Ac  eftate  being   an  infant,    40  £•  3.  44.  30  E.  3.  16,  b.  24  Br.Gar- 

JL.  J.  30.  D-  J  7.cUcsS.O' 

*— 6  Rep.  69.  b.  in  Sir  Moyli  Fivch's  cafe,  cites  43  £.  3.  5.  {23.  b.)  for  the  law  which  has 
deCermined  the  warranty  of  the  father  to  the  fon,  will  give  the  fon  benefit  of  the  firft  warranty  ^ 
becaufe  this  is  by  a6^  of  lavy. 

[  3^  But  if  he  had   ^mx  enfeoffed  at  his  full  agiy  he  could   *  ^r-  ^^^ 
not  vouch  as  heir,  but  ^j  ajftgnee.     ♦  40  E.  3.  44.  Coi^t^-a  l8  ^^l^&c, 
E.  3.  52.  ]  ^ 

[  4.  [iB«rf]  if  feoffee  with  warranty  enfeoffs  his  fon  and  heir  with  Br.  Gar- 
warranty^  and  diiSy  the  fon  may  vouch  as  heir  tq  his  father,  though  ""^nties,  pL 
he  be  in  by  purchaie;  becaufe  the  warranty  between  him  and  his  c.  Per 
father  his  lofl.    43  E.  3.  23.  b.  Co.  11.  Bowles  81.  ]  Finciu—t 

[  5.  [iBtt/]  if  feoffee  with  v<farranty  gives  in  %ail  to  his  hoir,  and  sh^n^.?*  ^ 
dies,  the  heir  cannot  vouch  the  firji  feoffor  before  he  haf  vouched  him^  ^^ 
felf.     Uubitatur.  18  E.  3.  6,  18  E.  3,  52.  ] 

£  6,  [But]  if  feoffee  with  warranty  lea/es  for  life  to  his  heir^  and 
£esj  by  which  the  reverfion  defcends  upon  the  leiree,hc  may  vouch 
at  bttrj  becaufe  he  may  be  in  by  defcent  of  all  the  eftat?  at  his  elec- 
tion. 18  E.  3.  52.  ] 

7.  In  Inortdanceilor,  the  tenant  pouched  to  warranty  jf,  and 
frayed  that  he  may  be  fummoned  in  another  county^  Fim  counter^ 
fUaded  that  the  vouchee  nor  none  of  his  ancejiors  had  any  things 
&C.  upon  which  the  affife  was  taken,  and  found  for  the  tenant^  by 
which  it  was  awarded  that  the  voucher  Jland.  Br.  Voucher,  pi. 
J  02.  cites  36  Aff-  6. 

8.  Formedon  in  remainder  agalnji  two  barons  and  their  femes^  the 
barons  made  default^  and  the  femes  were  received  and  allowed  to 
vouch,    p,  298.  pi.  28.  Hill.  13  Eliz.  Anon^ 

(K,  a)    [What  Pcrfon  may  vouch.]     By  What  r  ^2  1 

Namt^s.  '■  ^     -• 

r  {l.j  7.  T  F  ft  rtvtrfiui  dtfctntUy  and  after  Unant  by  the  r«r> 
•*  tefy  fip'tttdrrt  fo  himi  be  may  rouch  as  heir,   i  H. 

(K.  3)  What 


52  ^Ottcl^et^ 


(K.  3)  What  Pcrfons  [may  vouch]  in  reJpeSl  of  their 

EJiates. 

[  [l.]  8.  CT^  H  R  E  E  jointenants  are  with  warranty^  and  one 

-*     furrenders  or  reUafes  to  the  others^  they  may  vouch 

for  the  entierty;   for  they  are  in  by  the  feoffor  for  the  whole, 

r  40  £.  3.  41.  b.j 

[  [2.]  9.  One  coparcener  cannot  vouch  alone  without  the  other 

jffs  heir.    43  E.  3.  23.  b.  19.  H.  6.  78.  b.  ] 

*^n**  3.  Statute  JVeJim.  2.  13  £.  I.  cap.  4.  parag.  5.  when  tenants  in 

^ceat  giv-   ^^^^'"  in  free  marriage  by  the  law  of  England'^  or  for  term  of  life^  or 

en  by  this     in  fee  tai\  lofe  their  land  by  default^  ♦  and  it  is  come  to  that  point  that 

aa,  the  de-  the  tenants  f  muft  he  compelled  to  Jhew  their  righty 
mandant 

wntfl  count  th&t  he  orjhe  nuas  fcifed  of  the  land /or  term  of  lifey  or  in  tail,  without  Jhewhr  of  ivhofe  liafe  or 
pjt,  for  that  the  a^ion  is  brought  of  his  own  polTenion,  and  alledge  the  efpiees  in  himrelf>  and  that 
tt€  defendant  bath  deforced  him,  without  making;  of  any  fnention  of  the  record,  A^d  then  the  tenaiH  may 
defmd  the  right  of  the  dutnandanty  &c.  and  either  f hew  how  he  recovered  ozo-^^fi  '*&'  denanda/U  hyfortaedonf 
•r  other  real  off  ion  •  and  in  the  purclofe  of'  his  plea  (hall  Jay,  tti#  ipje  paratus  ejl  etd  mamaenendum  Jus 
^  tituhtm  fuum  pt  atdief  per  donutn  precdi^* ,  3cc.  unde  p:tit  judicium^  whereby  the  defendant  in  the  quod  ei 
deforceat  is  become  afior,  and  in  etfeA  revives  the  former  3<5Vion,  and  the  demandant  in  the  cjuod  ei  dc- 
forceat  is  <hecome  in  manner  oj  a  tenant  to  the  former  a^Hon,  and  fnay  vouch  ai  if  he  were  tenant  to  tbf  former 
•ffw« »  becaufe  if  he  hath  but  an  eftatc  forlife,  it  is  not  fafe  for  hira  to  plead  in  chief,  but  to  vouch 
him  in  the  reverfion  ;  therefore  he  can  vouch  no  other,  bat  him  in  the  reverfion ;  or  if  the  dtfen- 
daat  notwithflanding,  v^on  the  title  of  the  former  recovery,  plead  fome  other  bar,  then  the  demandant  in  tbg 
fuod  A  deforcealffhalipot  nfovch  at  ally  becaufe  the  former  a^ion  is  not  revived.  And  if  the  defendant  plead 
the  former  recovery,  the  dtmandant  may  traverfe  the  title,  or  plead  any  thing  in  bar  of  the  title. 
%  Inft.  351,  352. 

t  It  is  80/  ofnece/J^ty  that  the  defendant,  in  the  writ  of  quod  ei  deforceat,  do  plead  the  former  reatmry 
hit  (as  hath  been  faid;  he  may  plead  any  other  bar,    x  Inft.  352. 

J  By  thefe         [And]  they  *  cannot  make  anfuDer  without  them  to  whom  the  re^ 

d!^ndant    ^erfion  of  right  belongs  ^ 

jn  the  quod  ei  deforceat  after  the  recovery  pleaded  cannot  vouch  any  other  but  him  im  the  reverftotu 
a  Inft.  352. 

•  ^Po«*  Therefore  it  is  %  granted  unto  them  to  vouch  to  warranty  -f  as  if 

twoco^^*  /A<y  were  tenants^  if  they  have  a  warranty.  And  when  the  warrant 
clufions  are  ^^^  A^/A  warranted^  the  plea  jhallpafs  between  him  that  isfeifed  and  the 
to  be  ob-  warrantor^  according  to  the  tenor  of  the  writ  that  the  tenant  pur"- 
Firft'^that  f^^fi^  before^  and  by  which  he  recovered  by  default..  And fo  from 
albeit  the  niany  a5iions^  at  length  they  Jhall  refort  to  one  judgmenty  tvhicb  is 
demandant    fhis^  that  the  demandants  Jhall  recover  their  demand^  or  the  tenant 

after  the  recovery  pleaded  cannot  vouch,  yet  the  quod  ei  deforceat  may  be  maintainable.  Secondly, 
if  the  recovery  by  default  be  in  fiich  an  a£iion  where  no  voucher  doth  lie,  yet  the  quod  ei  defor- 
5^eat  is  maintainable,    a  Inft.  352. 

f  Thefe  wofds  are  to  be  intended  th2ty«c!>  tenaut  Ihall  vouch,  which  might  -have  vouched  be  thefrjl 
writt  and  therefore  if  the  judgment  by  default  be  in  a  fire  facias  brought  upon  a  recovery  or  fine,  or 
in  a  writ  of  entry,  or  in  the  quibus  brought  againfl  tbs  dijfjfor  himfJft  there  lies  no  voucher ;  and  yet 
a  quod  ei  deforceat  is  given  by  this  ^€t  upon  luch  a  recovery  by  default.  %  Inft.  3  ^a.  '  *  S.  P. 
Per  Keblc.  Br.  Pernor  of  profits,  &c.  pi.  10.  cites  14  H.  7.  17.  15  H.  7.  18.  ■  ■  S.  C.  cited 
PI.  C.  113.  a.  ir  Townsekd's  cafe,  fays  that  thefe  words,  though  fpoken  affirmatively,  contain 
m  mgeaive  in  them,  viz.  nullo^lio  modo,  fo  that  the  words  (vouch  to  warranty,  aa  if  they  were 
tenanu)  have  one  and  the  fame  elfe£i  of  all  thofe  words,  viz.  (vouch  to  warranty  as  if  they  were 
tenants,  and  in  no  other  manner.}-— »S.  P.  by  Sanders  Ch.  B.  PI.  C.  206.  b.  207.  a.  in  cafe  of 
«  r     ^q    1  Stradliiig 
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Stndling  ▼•  MorpiU'  PI.  C  113.  a.  In  Marg.  It  is  faid  thus,  ^z.  nou  reader^  that  the  lbuut» 
i$y  vouch  to  warranty  faccofding  to  the  tenor  of  the  writ  J  as  if  they  were  tenants* 

And  Vfh^e  the  vouchee  Jhould  not  have  tns  age  in  the  former  lurit,  he  ihall  not  have  his  age  in^this 
^rrit;  for  this  writ  is  of  the  nature  of  the  other.    2  Infl.  35s. 

The  tenant  io  a  quod  efdcforceat  may  vouch,  ice.  and  fo  both  tenmt  and  dtntemdant  (as  hath  beea 
£ud)  may  vouchiu  thi5  aci,  [and]  feeing  the  flatute  doth  give  a  voucher,  by  confcqoence he  Ihall  re- 
cover in  value.    2  Inft.  352. 

But  note  tbit  oH  dos^g'^t  htu  cne  voucher,  and  therefore  the  vouchee  (hall  not  vouch  over.  2  Inft. 
3  5  2.  Br.  Parlianenty  pi.  21.  gites  14  H.  7.  17*  S>  P*  by  Va\ifor,becaufe  in  this  point  theibi- 

tate  is  to  betaken  flrirtly. 

This  (as  if.  Sec.)  cx.cendsonly  to  the  point  to  which  it  ns  referred,  viz.'  Notwithlbindtng  that 
be  be  denvandant ;  but  this  will  not  alter  or  abrogate  the  law  in  other  cafes,  and  therefore  if 
tenant  pleads  other  bar,  and  does  not  maintain  the  fir£l  recovery,  be  ihall  not  vouch  at  all ;  uor 
Ihall  he  vouch  other  than  him  in  the  reverfion,  neither  ihall  he  vouch  in  any  action  in  which  no 
voucher  lies.  1 1  Rep.  62.  b.  in  "Da.  Fos  t  er's  cafe,  cites  9  £.  3.  22.  tit.  Counterple  de  voucher  iox« 
33  H.  6.  16.  14  H.  7.  i3. 

4.  Gi/i  in  tail  referving  the  reverfion ;  the  tenant  is  impleaded ;  Br.  Cui  \u 
this  is  good  warranty  to  plead,  unlefs  againft  him  who  is  to  defeat  ^w^^'qj 
this  warranty  with  reverfion ;  and  fo  reverfion  is  good  warranty  in 

law.     Br.  Garranties,  pi.  29.  cites  38  E.  3.  32. 

5.  In  praecipe  quod  reddat  the  tenant  vouched,  the  vouchee  en'- 
tered  into  the  warranty^  and Jhewed  that  M,  was feifed  of  this  land  and 
ethcr^  and  had  iJTue  A,  and  N.  who  made  purparty  and  this  land  aU 
kited  to  A.  in  allowance  of  other  land  allotted  to  N.  and  after  An  had 
ijjue  y.  who  had  ijfue  the  vouchee^  and  N,  had  ijfue  E,  and  E,  had 
tffke  iV.  of  whom  he  prayed  aid^  and  that  the  parol  demur  for  his  nm-- 
age ;  the  demandant  faid  that  A.  infeoffed  L  father  of  the  vouchee-^ 
and  fo  the  purparty  dejhoyed.  And  the  opinion  of  the  court  was 
diat  yet  he  fhall  have  aid,  and  therefore  becaufe  he  alone  cannot  have 
the  warranty  paramount,  he  and  the  other  fliall  have  the  warranty. 
Br.  Garranties,  pi.  9.  cites  43  E.  3.  23. 

6.  Where  a  man  abates,  and  the  abator  infeoffs  y,  S.  who  lea/if  But  If  aha* 
for  life,  and  grants  the  reverfion  to  J.  S.  heir  of  the  abator,  rfie  te-  S''  ^"ff'f'. 
nant  attorns,  and  the  tenant  is  impleaded^  and  makes  default  after  de-  foff's  the 
fault,  and  he  in  reverfion  is  received^  he  cannot  vouch,  by  reafon  that  ahator,  and 
the  ftatute  is  generaJ,  that  it  is  good  counterplea  that  the  anceftor  **^^^^*  ^* 
of  the  tenant  who  vouched,  whofe  heir  he  is,  was  the  firft  who  abat-  impleaded, 
ed,  and  yet  tlie  tenant,  who  vouched,  claimed  in  by  purchafe^  and  they  may 
not  as  heir  j  and  yet  upon  a  fine,  he  who  claims  by  purchafe,  and  \^^\  ^ 
not  by  defcent,  may  (ay  that  his  anceftor,  who  levied  the  fine,  had  tagc  of  the 
nothing  at  the  time,  &c.  Br.  Voucher,  pi.  33.  cites  46  £.  3.  2.  other ;  and 
Per  Finch.  Pj^  Fiwh. 

the  lUuite 
extends  as  well  to  hini  who  is  tenant  by  receipt  and  voucher,  as  to  the  tertennnt  who  vouches  | 
Cor  be  is  in  loco  tenentls.    Br.  Voucher,  pi.  33.  cites  46  £.  3.  2.  Per  Perfey  and  Finch. 

7.  It  was  faid,  that  where  two  abate  to  the  ufe  of  the  one^  and  cejiy 
que  ufey  ^c.  infeoffs  the  other  infee^  who  vouches,  he  fliall  not  have 
the  voucher.     Br.  Voucher,  pi.  33.  cites  46  E.  3. 2. 

8.  Where  the  ftatute  is,  that  a  man  fliall  not  vouch  out  ofthedi-- 
grees  in  writ  of  entiy  within  the  degrees,  yet  the  tenant  by  receipt 
may  vouch  extra  gradus  j  ad  quod  non  fuit  refponfum.  Br.  Vou- 
cher, pi.  33.  cites  46  E.  3.  2.  per  Perle. 

9.  After  the  4  degrees  are  paft,  the  i{fue  in  frankmarriage  fliall 
do  fuch  fervices  to  the  donor  as  the  donor  does  over  to  his  lord,  and 

yet 


1 
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He  cannot 


yet  the  iffue  fliall  vouch  by  the  frankmaniage,  and  fliall  have  writ 
of  nefiie  by  it.  Br.  Voucher,  pi.  126.  cites  12  H«  4.  9.  Per 
Hank. 

10.  Tinant  for  lift  mof  cbufe  to  vouch  or  pray  in  aid.  Br. 
Voucher,  pi.  6.  cites  9  H.  6.  3. 

Toiich  anil  recoTer  in  value,  if  his  leafe  be  not  by  Hedi^  ttmceffi^  or  mi/  rtftrvti,  Br.  Voucberi  pi. 
9o6«  cites  i  H.  7.  a.  Fer  HulTey  and  Fioeox.— ^r.  Recovery,  pL  iS.  cites  S.  C. 

J  I.  In  cui  in  vita  the  cafe  was,  that  afemefeifid  of  land  took  ba^ 
ronj  and  had  ijfue  two  fons^  the  baron  aliened  infeey  the  feme  died^ 
and  the  youngeft  fon  recovered  the  land  by  cui  in  vita  in  the  per  in 
the  life  of  the  baron  as  heir,  and  the  eldeft  fon  brought  cm  in  vita  in 
the  poft  againfl  the  youngeft^  and  he  vouched  the  tenant  againfl  whom 
he  recovered  \  and  the  aemandant  counterpleaded^  becaufe  he  who  is 
flow  tenant  recovered  thefanu  land  againft  the  fame  vouchee  by  cui  in 
vita  in  the per^  fuppofing^his  entry  by  the  baron  ofhi$  mother  whofr 
beirjkc.  and fued  execution}  and  this  e/late  continued  by  force  of  the 
recovery  till  the  day  of  the  writ  purchafedy  and  always  after •  £t  hoc 
paratus  eft^  &c.  abfque  hoc  that  thefaid  vouchee^  or  any  of  his  ancef^ 
Ursj  had  ever  any  thing  in  other  manner ;  and  prayed  that  he  be 
oufted  of  the  voucher.  And  per  Babb.  and  Pafton,  this  is  not  any 
counterpleato  the  voucher,  but  to  the  lien  which  is  for  the  vouchee 
to  have,  and  not  for  the  demandant,  by  reafon  that  the  demandant 
has  confeiled  poiTeiEon  in  the  vouchee,  who  might  make  feoffment. 
But  Marten  contra ;  for  if  it  may  appear  by  a  caufe  fhewn^  that  the 
vouchee  had  nothing  but  apoffeffwn^  which  is  defeated  by  a  recovery  or 
lofvful  entryy  he  Jball  not  have  the  voucher  i  quod  Pailon  conceffit* 
Br.  Counterple  de  Voucher,  pi.  2.  cites  9  H.  6.  49. 

BeJ^mii  m        12.  Tenant  by  the  curtefy  cannot  vouch.    Br.  Voucher,  pi.  i6:(« 

T-rf  'tl      cites  10  H.  7.  10.  Per  Frowike. 

bur  to  re-  * 

cover  in  valuey  nor  the  Ujfa  far  life  bim  in  rmainder,  F.  N.  B.  T34.  (G)  in  the  new  notes  tbefe 
(c)  cites  14  H.  6.  %$,«  ■  S.  P.  And  that  it  is  the  Jam  of  amy  other  wba  coma^U  at  U  /^.  5 
Kep.  17.  Pafcb.  25  £Iiz.  the  5th  refoluUon  in  Spencer*s  cafe. 

13.  No  man  (hail  vouch  as  party,  heir,  or  afiignee,  but  in  privity 
ofeftate.  Co.  Litt.  385.  a. 
Cefty  qite  14.  Cejly  que  uf$  might  vouch  5  per  Windham  J.  and  he  iaid 
ha  but  «r  ^^^  '^^^  "®  auAority  to  the  contrary,  but  only  opinions  obiter. 
^0lch ;  for  I  Mod.  193.  HilL  20  U  27  Car.  2.  C.  B.  in  cafe  pf  WxUiamfba 
that  is  to      V.  Hancock. 

recover   io 

•value  for  the  lofs.    2  Salk.  685.  Pafch.  4  Ann.  B.  R.  Smith  v.  Tindall. 

15.  At  common  law  many  perfons  might  rebut,  that  could  not 
take  advanta£e  of  a  warranty  oy  way  of  voucher ;  as  the  krd  by  ef^ 
cheat  J  the  lord  of  a  villein^  zjlrangerj  tenant  inpoffejjion.  Mod.  193^ 
Ars.  in  cafe  of  Williamfon  v.  Hancock^  cites  35  AiT.  c^  ax\d  ix 
Au!  3.  and  4$  £•  3. 18.  pl^  iL^nd ^z  £.r  3.  19.  b. 
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(K.  4)  [What  Perfon  may  vouch.    Persons]  in  of 

ether  Efiate. 

t 

[  [i]  10.  U  E  who  is  in  of  other  eftate  ihan  $bat  to  whuh  the  Br.  Von- 
"   warranty  was  annexed^  cannot  vouch.    45  £«  3.  cher,  pL 

and  22  H.  6.  az. 

[  fa]  1 1.  ^  if  tenant  In  tail  with  warranty  he  in  of  a  fee  upon  f  4  L*. 
a  dtj:ontinuance^  he  cannot  vouch,     f  45  £•  3.  18.  b.  4H.  6.  94-  pi- 

ai   1  19a.   ia 

^**J  cafe  of  Ow. 

■N  V.  MoncANy  Anderfon  Ch.  ?•  cites  S.  C.  So  if  tenant  in  t/til  general  difcmitinueSf  ami  r$~ 

tokes  *  in  tail  to  him  and  bis  fecondjenuy  and  is  impleadedy  htjhall  not  vonci  tUJirJl  donor j  by  reafoa 
Chac  he  is  in  of  Che  fecoad  taiL    Br.  Voucher»pI.  142.  cites  46  £•  3.  24.  ''^^F     f  C    1 

[  [3]  12.  If  a  warranty  be  annexed  to  a  feignioryy  and  after  a 
tenancy  efcheatSy  and  afterwards  [the]  tenancy  is  demanded,  he  can- 
Jiot  vouch  for  this.    6  H.  4.  pi.  i.  Dubitatur.  ]  - 

4.  If  a  man  reUafes  with  warranty  to  a  bqjtardj  and  the  haftari 
eSes  without  heir  in  the  life  of  him  who  releafeSj  the  lord  enters  by  ef 
eheatj  and  now  he  who  made  the  warranty  dies,  and  his  heir  brings 
a£don  againft  the  lord,  he  fhall  not  plead  this  warranty :  the  rea- 
fon  feems  to  be,  inafmudi  as  it  is  defcended  upon  other  poffijjion  in 
which  it  was  not  made,  and  alfo  this  poflei&on  is  in  the  poji^  and 
not  in  the  per.     Br.  Garranties,  pi.  49.  cites  29  Aflf.  34, 

J.  If  baron  difcontinues  the  right  ofhisfeme^  and  retakes  to  him 
and  his  feme^  and  they  are  impleaded,  and  the  baron  makes  default^ 
and  die  feme  is  received^  {he  may  vouch  and  have  the  firft  war* 
ranty ;  for  the  feme  is  remitted,  Br.  Recovery,  pi.  5.  cites  44.  £. 
3.  17. 

6.  If  two  exchange  lands,  and  the  one  enters  by  the  exchange  into 
the  land  of  the  other,  and  infeoffs  the  other  of  his  landy  which  the  other 
has  in  exchange^  and  after  the  feoffee  is  impleaded,  and  vouches  by 
the  exchai^e,  the  other  may  rebut  him  of  the  voucher,  becaufe  he 
is  in  by  the  feoffment^  and  not  by  the  exchange,  as  it  is  faid.  Br« 
Voucher,  pi.  148.  cites  45  £•  3.  20. 

7.  Cui  in  vitoy  the  tenant  prayed  aid  of  twoy  becaufe  they  were 
heirs  in  gavelkind^  and  made  partition^  and  this  land  allotted  to  the 
tenant.  The  demandant  faid  that  after  the  partition  the  tenant  infe^ 
§ffid  N.  in  fecy  who  reinfeojfed  the  tenant  infee^  judgment  if  the  aid, 
&.  and  they  were  adjourned  to  another  term,  at  which  day  it  was 
awarded  that  he  anfwer  without  the  aid,  becaufe  he  is  in  of  other 
ejtatey  and  caraiot  have"  the  voucher  or  warranty  paramount,  becaufe 
he  is  not  in  as  heir^  nor  can  he  recover  pro  rata  j  for  he  is  now  ^«r- 
ehafiry  and  foxloes  not  hold  in  parcenary.  And  ib  fee  that  be  did 
net  !ofe  feifin  of  the  land,  diough  it  was  after  adjournment.  Bn 
Aid,  pi«  46*  cites  ii  H.  4.  %2. 

8.  If 
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S.P:  And  g.  If  /  infeoff  A.  with  warranty,  who  infeoffs  R,  and  after  r^-//r-» 
fdBon  coni  f^^fi  ^'  "°^  ^^  Cannot  vouch  me,  nor  fliall  not  have  warrantfa 
tinucs  as  to  chartaB,  inaCnuch  as  he  is  in  of  another  eftate.  Br.  Warrantia 
the  firft       chartae,  pi.  24.  cites  Fitzh.  Voucher  266.  Per  Barr. 

writ.    Br. 

Warrantia  CartSB^  pi.  i j.  cites  21  H.  6.  41.  and  zz  H.  6.  42* 

9.  Tenant  for  lifsy  remainder  in  tail,  remainder  in  fee.  Tenant 
In  tail  levies  a  fine  \  this  has  for  ever  hindered  tenant  for  life,  and 
remainder  in  tail,  from  deftroying  the  remainder  in  fee,  becaufe  the 
fine  has  turned  his  eftate  into  abafe  fee,  and  has  deftroyed  all  privity 
of  eftate ;  fo  that  if  tenant  for  life  and  remainder  in  tail  would  make 
a  tenant  to  the  praecipe,  yet  they  cannot  vouch  the  remainderman  in 
fee,  without  he  will  voluntarily  enter  into  it»  ii  Mod.  121.  pi.  7. 
Trin.  1707.  6  Ann.  B.  R.  Anon. 


t  56  ]  (K.  5)  [What  Perfon  may  vouch]  upon  Warranty 

[  [^]  ^3*    J^EME  endowed  by  the  guardian  may  vouch  the  heir 
-^  of  the  baron  who  has  the  other  2  parts,  and  the  re- 
verfionof  this  3d  part.     Time  of  E.  i.  69.  b.  admitted  by  iffuc.  ] 
^  [  [2]  14.  [5^]  Feme  endowed  in  chancery,  may  vouch  the  heir 

of  the  baron  who  has  the  other  2  parts,  though  he  has  not  the  rc- 
verfion  of  the  3d  part.     17  E.  3.  8.  b.  ] 
f*  mA-  •"!       r  [3]  15.  A  feme  tenant  in  dower  may  vouch  the  heir  of  the  ba- 
^Foi.  743^  rom    17  E.  3.65.  b.] 

'  [  [4]  16.  So  in  writ  oi dower  againji  tenant  in  dower,  where  the^ 

dowment  of  the  tenant  is  more  low  than  the  title  of  the  deinandant, 
yet  the  tenant  may  vouch.     17  E.  3.  65.  b.  ] 

[  [S]  ^7*  ^  feme  endowed  by  the  vendee  of  the  baron  may  vouch 

the  vendee  for  caufe  of  her  endowment,  and  the  revcrfion  in  him. 

Time  of  E.  i.  66.  b.  adjudged.  ] 

This  vou-        [f6]  18.  ThQ.grantee  of  a  ward  may  vouch  by  force  of  a  war- 

Cher  is  by    ranty  in  law.     21  E.  3.  11.  22  E.  3.6.  29  E.  3.  48.  b.  30  E.  3. 

Ihe^woJd     ^'  ^'  Symkin  Simeon's  cafe.     Adjudged  25  E.  3.  38.  b.  40.  J 

(Grant)  fee  5  R|pp>7v>  rcfolved  Pafch.  35  Eliz.  in  B.  R.  in  Spencer's  Cafe.— And  being  in 


cafe  of  a  chauttreat,  it  inlpons  in  itfclf  a  warrant/.    Ibid.  18.  cites  29  £•  3.  48.  and  30  £.  3.  14, 
Simpkin  Simeon's  cafe, 

[  [7]  ^9-  Tenant  by  elegit  cannot  vouch,  becaufe  he  comes  in  by 
the  law.     1  E.  3.  2.  Contra  2  E.  3. 42  b.  ] 
'  8.  In  praecipe  quod  reddat,  if  the  tenant  vouches,  the  demandant 

cannot  counterplead  by  this  matter,  viz-  becaufe  the  vouchee  had 
no  other  efiate  but  only  by  the  feoffment  of  a  baron  andfefne,  who  were 
cejly  que  ufe  in  right  of  the  feme,  which  baron  is  dead\  for  there  wa» 
a  good  poffefiion  for  the  time  for  the  life  of  the  baron :  and  then,  to 
fay  that  he,  who  is  vouchee,  had  never  other  eftate  but  for  lite  of  a 
ftranger  who  is  dead,  is  not  good  \  for  he  had  efiate  ^  fon,  who 

might 


\ 
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lAight  make  fcoffinent ;  and  therefore  though  it  be  now  determined, 
it  is  not  determined  ab  initio.  Br.  Counterple  de  Voucher,  pL  i. 
cites  27  H.  8.  23.  Per  Fitzherbert  J. 

9.  Jnd  where  the  ftatute  I  R.  2.  wills  that  feoffments  made  to 
great  men  for  maintenance  fhall  be  void,  and  where  the  ftatute  of 
II  i/.  7.  wills  that fioffjnents  made  by  femes  of  their  jointures  made  in 
yfe  or  poffejfton  by  their firjl  baron  or  his  ancejtor^  Jhall  be  void^  yet  this 
is  not  void  between  the  feoffor  and  the  feoffee,  but  againft  ftran- 
gers  ;  per  Fitzherbert  J.  But  quaere  if  it  be  a  good  poffeffion  to 
vouch,  but  that  a'ftranger,  who  is  not  heir,  may  counterplead  it; 
for  this  is  not  like  to  the  other  cafe,  for  the  other  was  a  good  plea 
for  a  time,  and  thofe  are  void.  Br.  Counterplea  de  Vouqher,  pL  i« 
cites  27  H.  8.  23. 

(L)     Voucher.     Who  may  vouch  as  Heir.   \^And  [  57  ] 

[  I.  T  F  ^.  be  infeoffedwith  warranty  infee^  and  after  A.  dies  with-  Co.  Litt. 
*  out  ijfuey  by  which  the  land  defcends  to  theuncle^  and  then  »*•  *•  ^^y* 
die  uncU  enters  and  dies  without  ijfue^  by  which  it  defcends  to.thefa^  fkber*«n- 
tber  of  A  it  feems  that  the  father  may  vouch  upon  this  warranty,  not  vouch 
(hewing  the  fpecial  matter,  though  he  cannot  make  himfelf  heir  to  ^^  ^^o^- 
his  fon.     Contra.  Co.  Litt.  1 1 .  b.  ]  f^*- «  j?«'^ 

•*  to  his  fon  s 

Cor  thoug^h  the  warranty  defcended  to  his  uncle,  yet  the  uncle  leaves  it  as  he  found  it^ 
and  then  the  father  cannot  take  advantage  of  it ;  for  Lilt.  f.  603.  fays  that  warranties 
fhall  defcend  to  hini  that  is  heir  by  the  common  Inw.  And  f.  718.  he  fays  that  every  warranty 
which  defcends  doth  defcend  to  him  that  is  heir  to  him  which  made  the  warranty  by  the  common 
law,  which  proves  that  the  father  Ihall  not  be  bound  by  the  warranty  mnde  by  the  fOn;  for  that 
Ihe  father  cannot  be  heir  to  th«  fon  that  made  the  warranty  ;  and  a  warranty  (hall  not  go  with 
tenements  whereunto  it  is  annexed  to  any  fpecial  heir,  but  always  to  the  heir  at  the  common  law* 
And  therefore  if  the  uncle  be  feifed  of  certain  land,  and  is  did«ifed,  and  the  fon  releufes  to  the 
difleifor  with  warranty,  and  dies  without  ilfue,  this  (hail  bind  the  uncle ;  but  if  the  uncle  die 
without  iffue,  the  father  may  enter ;  for  the  warmnty  cannot  defcend  upon  him.  ■  G» 
Treat,  of  Tenures  15.  16.  fays>that  in  cafe  of  the  fon's  being  infeoffbd  witli  warranty,  and  the 
uncle's  entering  after  his  death  into  the  land,  and  dies,  it  is  doubted  whether  the  father  (haU  take 
benefit  of  fuch  warranty  where  the  uncle  has  not,  as  it  were,  adually  po(reired  it  by  voucher  or 
varrantia  charts.  And  (ays  that  Coke  excludes  the  father,  as  not  reprefenting  the  fon,  with 
whom  the  contrail  was  made ;  but  that  Hale  admits  him ;  for  dnce  the  ancle  was  polfeiTed  of 
tiwlandy  he  was  in  adtual  pofTeffion  of  all  its  appendices. 

2.  If  the  feme  tenant  in  dower  leafes  her  ejiate  to  the  heir^  rend"  '*'*  Rcco- 
ring  rent  for  term  of  her  life^  this  is  a  furrender ;  and  if  he  be  im-  ^t^'s!*cf' 
pleaded  he  (hall  vouch  as  heir  living  the  tenant  in  dower,  well  And  that* 
enough.    Br.  Voucher,  pi.  30.  cites  45  E.  3.  13.  i^e  may  de- 

^      ^  raign  the 

ftrft 'warranty  as  heir  in  the  life  of  the  tenant  in 'dower,  but  he  Ihall  not  have  in  value  during  the 
life  of  the  tenant  in  dower ;  per  Mowbray,  quod  non  negatur.  Brook  fays,  hot  fee  anno  i  H.  ^, 
which  is  contra,  as  it  is  faid,  and  that  he  (hall  have  in  value  immediately. 

3.  If  a  man  has  iflue  zfon  and  a  daughter  by  one  venter^  and  ?ifon  S.  c.  cited 
hy  another^  and  dies,  the  eldeji  fon  enters^ and  dies  without  iffue^  and  ^^^^^^^X. 
the  Jijier  enter  Sy  it  feems  that  Jhe  cannot  vouch  as  heir  to  toe  father^  i»*.  in  cafe 
nor  De  vouched  as  heir  to  him;  for  the  youngeft  fon  of  the  half-  of  Roll  v. 
Wood  is  heir  to  Ac  fether,  but  Jhe  is  heir  to  her  brother  of  the  whole-  °^'^^^''/-"* 

blood. 
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without      blood;    Br.  Voueber,  pL  12.  cites  35  H.  6.  33, 34.  and  ¥\tiki 
foTft/ckn-  Voucher,  94.  3^  E-  3- 

aot  voucb  as  heir  alone,  except  (he  comes  in  as  vouchee  for  pofleifion  with  the  very  heir* 

4*  No  man  ihall  vouch  as  heir,  unlefs  in  privity  of  efiaiu  Co« 
Litt.  385.3. 

5»  TjTany  hndi  he  given  to  2  brethren  infee^jimpU  with  a  xvarrantf 
to  the  eldeji  and  his  heirSy  the  eide/i  dies  without  iJTue^  the  furvivor^ 
albeit  hi  be  heir  to  him,  ycijhall  he  not  vouch.    Co.  Litt.  385.  a. 

[  5,8  ]  (M)     Voucher.     Upon  Warranty  in  Law.     Upon 

what  Warranty  it  may  be. 

Br.  Gar-      f  !•  T  F  2  exchange  land^  without  any  claufe  of  warranty,  yet  the 
rantics,  pi.  A  Jaw  creates  a  warranty  between  them,  and  thereupon  the 

c!^*s!*p.^*  one  may  vouch  die  other.    45  E.  3.  20.  b.  time  of  E.  i.  132.  ] 

jT.  N.  B.  135.  (B) See  (A.  2)  pi.  3. 

2.  The  king  gave  land  in  tail  to  his  cou/hi^  faving  the  reverjion. 
The  tenant  in  tail  exchanged  this  land  for  other  to  M.  P.  with  war^ 
rantyy  and  left  a£ets^  and  died  without  ijjfue ;  by  which  tbe  king,  upon 
office  thereof  found,  demanded  to  have  the  land  to  revert,  and  be- 
caufe  it  appeared  of  record  that  other  land  was  defcended  to  the 
Icing,  and  this  land  was  exchanged^  which  is  a  warranty  in  law^ 
therefore  M.  P.  was  reftored  by  reafon  of  the  warranty,  and  af- 
fets  defcended  to  the  king.  Br.  Taile  &  Dones,  &c.  pl^  34.  cites 
45  Aff.  6. 


(M.  2)  Upon  what  Warranty  a  Voucher  may 
be.  In  reJpeSl  of  the  Words  and  Extent  of 
them. 

9.  p.  for  It   I.  T  F  a  man  m2k.ts  feoffment  infee^  and  warrants  the  lamd  to  tbt 
^?"on\o  fioff^^  in  forma  pradiSfa^  now  it  fliall  by  this  be  intended  war^ 

«^  eftate^    ^^4^  ^^  f^-i  ^  ^^^  words  in  forma  prsedida.    Br.  Expofition,  pU 

precedent.     2^.  Cltes  I4  II.  4.  13* 

Br.  Gar- 

Tantiesj  pi.  €^  cites  S.  C. 

Br.  Reco-        2.  Where  a  man  infeoffs  B.  infee^  and  warrants  the  land  to  him^ 
^Lcsi^Cn'  ^  "**y  vouch,  and  recover  fee-fimple  in  his  life ;  but  if  he  dies,  his 
heir  cannot  vouch.    Br.  Garranties,  pi.  26.  cites  no  book ;  but  fays^ 
vide  alibi  pro  lege. 

3.  It  was  held  by  all  the  juftices  m  the  Exchequer-Chambcri 
except  June,  that  where  a  man  will  make  warranty  to  bar  him. and 
his  heirs^  but  not  to  be  vouched^  or  to  render  in  valucy  he  may  warrant 
it  for  him  and  his  heirs  again/i  the  dean  of  P.  and  his  fucceffirs,  &C. 

tuho  have  no  titU%    3r.  CarranticS;  pi.  30.  cites  7  H.  6. 43. 

4.  Or 


4.  Or  with  this  claufe,  prruided  always  that  the  party  nor  his 
heirs  jbatt  not  vouch  the  feoffor  nor  his  heirs,  nor  recover  in  value ;  for 
be  may  yet  rebut,  and  plead  this  in  bar  5  and  therefore  the  proviff 
dtei  not  rejlrain  all  the  force  of  the  warranty,  and  fo  it  is  not  void, 
ht,  Garranties,  pi.  3D.  cites  7  H.  6.  43. 

5.  Jnd  he  msiy  maie  the  warranty  Jiniple,  and  make  defeafance  by 
indenture  that  if  he  vouches  that  the  warranty  f^all  be  void',  and  this 
holds  good,  by  all  the  juftices  j  and  the  other  way  alfoj  by  ail,  except 
June.  Br.  Garranties,  pi.  30.  cites  7  H.  6.  43. 

6.  But  Sir  Robert  Brudnell,  late  Ch.  j.  of  C.  B.  devifed  other 
wanraiitj-,  which  is  now  in  ufe,  viz.     That  the  grantor,yir  himfelf 
and  bis  beirst  will  warrant  againfl  him  and  his  heirs  \  and  by  this 

the  feoffee  (hall  rebut,  but  (hall  not  vouch«     Br.  Garranties,  pi.  f   JGf   J 
30.  cites  7  H.  6.  43*   - 


(N)     Voucher.     Upon  what  Warranty  a  Voucher  See(S)  ot 
maybe.     As  Aflignee.     \JVarranty  in  Deed^       plTuh- 

(F.  a)  pi.  5.' 

« 

[l.  TjPONa  warranty  to  ohe  and  his  heirs,  the  aflignee  (hall  Br.  Gar- 

^    not  vouch*      14  H    4.5.45.]  ramies,  pi. 

[2.  But  upon  a  warranty  to  one,  his  heirs,  and  afftgns,  the  af-  e/,^"?  ^ 
fignee  may  vouch.     aoH.  6.  34.  b.     Co.  Litt,  47.  J 

[  3.  \^And'\  upon  a  w'arranty  to  one,  his  heirs,  and  afSgns,  the  if  a,  hfe=. 
affignee  of  the  affignee  may  vouch.     Contra  admitted  25  E.  3.  50^  ^P  ^*  witK 
pcrCuriaa,,and26E.3.56.b.]  •     -•''-^^'j;,, 

heir?,  aad  afligtis,  and  after  B.  itifeoffi  C.  who  after  infeofis  D.  who  is  impleaded,  he  (hail  not  vouch 
IS  alBpiec  of  R.  per  Cur.    Br.  Voucher,  pi.  160.  cites  It.  Nol.  fol.  14.  but  cites  iz  £.  2.  and'  iS 

E.  1.  ai)d  28  E.  ^.  contra. If  a  mart  inf,fjffi  ^/.  avd  B.  to  have  to  tbem  and  their  heirs,  ivitb  a 

cUnfe  oiwairM/y  pr^ctU^is  A*  and  B.  (if  ecrum  kjitedibui  CSf  rj/ifrnatis )  in  this  cafe  if  A,  dies,  and  Bi 
fi^vivis  Mddxsi,  and  the  bar  of  B  Infoffs  C,  lie  fball  vouch  jii>  aflignee;  and  yet  he  is  but  the  af- 
fignee  of  the  heir  of  one  of  them  j  for  ia  juilgmenr  of  law,  ajjignte  of  the  Uir  is  the  alTignee  of  the 
a;iccftor ;  and  fo  the  alBgnee  0/ /iv  afignct  IhaJl  vouch  in  iofiniiuhi,  within  thefe  words,  his  afligns. 
Co.  Lict.  384.  b.  ' 

So  if  a  man  in/nff's  A.  to  haVr  to  himj  bis  beirSy  andoJJi^Wy  and  A,  iafeoffi  B,  and  bis  btirs^  and  B.  difs^ 
the  lieif  of  B.  (h.ill  vouch  as  aflignee  to  A.  fo  as  heir  of  aAignces,  and  affignecs  of  afligns,  and  af* 
figos  of  heirs,  are  vrithin  this  word  (affigiis,)  which  feemed  to  be  a  quefilon  in  Bradloa's  tiiAe.  Co» 
litt.  384.  b. 

« 

[  4.  If  A.  warrants  land  to  Bi  and  his  afftgnsi^  the  affignee,  by 
force  of  this  warranty,  niay  vouch  during  the  life  of  B*  but  not  after 
the  death  of  B.  becaufe  the  warranty  is  but  for  the  life  of  B.for  rf(f- 
fault  of  the  word  (heirs,)  Co.  Litt.  47.  ]  . 

[5.]  No  manjhall  vouch  as  afftgnee,  but  he  that  comes  in  privity  of  And  thirc- 
ejiau  i  but  be  mufi  vouch  his  feoffor,  and  he  to  vouch  as  affignee.   Co.  ^^e  if  a 

f-      ^0-  J    JJ     '  **  ^  nranatthfs 

l.ltt.3b5.  a.  daybeiV>.- 

ejy  ^ith  vforraniy  to  him,  his  beirSy  and  --rffigfif,  and  he  makes  a  gift  in  tail,  the  f  enuamUr  infaj  lh«  4§He9 
wfci  a/afmcnt  infce^  that  fcoffcc  (haU  not  VQUch  as  aflijntc.     Co.  Litt.  385.  *• 


V»fcX3ai.       '  t.  (i^*aj£Upoa 


5$  dloucbec^ 


(N.  2)  [Upon  what  Warranty  a  Man  may  vouch 

as  Aflignec. .  Warranty  in  Law.] 

f[i]  5.  TTPON  a  warranty  in  law^  the  ajjignee  may  vcuch 
^   without  any  word  of  ajjignee  in  the  grant.     Co-  5. 
Spencer,  17.  ] 

[  [2]  6.  A$  if  a  ward  be  granted  to  another,  the  affigncc 
may  vouch  the  firft  grantor.  Co.  5.  Spencer,  17.  Contra  39 
£•  3*  8.    Agreed.  ] 

[  60  ]  (O)  Vouchen     Who  pmll  be  f aid  Ajjignee . 

FoL  744.    £  I,  TT  E  that  conui  in  net  by  titk^  but  by  abatement^  cannot  vouch 

y  ^x^  Y  as  affignee.     41  E.  3.  18.  b.  ] 

jee  t  ;  P  .        ^  ^^  \{  feoffee^  wtth  warranty  to  him  and  his  ajjigns^  gives  in  tail^ 


See 
14* 


the  donee  may  vouch  as  afiignee.  14  H.  6.  4.  ] 

'    [  3.  He  who  is  in  of  other  eftate^  cannot  vouch  as  aflignec.  20  H. 

6.  34.  b.  ] 

[4.  If  feoffee^  with  warranty  to  him,  his  heirsy  and  ajjigns^  aliens 
infeej  and  retakes  to  him  infee^  and  aliens  to  another  infee^  he  may 
vouch  as  afllgnee ;  for  he  is  not  in  of  other  eftate.  Contra  20  H« 
6.  34.  b.] 

[  5.  If  z  ward  be  granted  to  a  feme  who  takes  barony  and  diesy  the 
baron  fhall  vouch  as  aflignee  by  force  of  this  warranty  in  law.  Co.  5. 
Spencer,  17,  18.  See  30  E.  3.  6.  b.  14.  b.  Simkin  Simeon's  cafe. 
And  quxre  whether  this  cafe  will  warrant  this  opinion ;  for  there 
the  vouchee  could  not  [prove]  the  death  of  the  wife;  and  upon 
this  the  vouchee  demands  what  they  had  to  bind  him ;  but 
there  the  judgment  is  given  only  againft  the  baron,  ^and  he 
over  againft  the  vouchee,  which  implies  that  they  intended  the 
feme  dead.  ] 

6.  If  a  warranty^  be  made  to  a  man  and  his  ajjignsy  the  ajfignee  of 
the  heir  of  the  feoffee  (hall  vouch  as  aflignee.  Quod  nota.  F.  N.  B. 
135.  (G)  in  the  new  notes  there,  cites  7  E.  3.  Warranty, &c.  44.  10 

E-  3«  3i.  19  E«  2«  85.  13  E.  I.  93. 

7.  An  ajfignee  of  part  of  the  land  ihall  vouch  as  aflignee ;  as  if  a 
man  make  a  feoffment  in  fee  of  2  acres  to  one,  with  warranty  to  him, 
his  heirs,  and  afligns,  if  he  make  a  feofiinent  of  one  acre,  the  feoffee 
fhall  vouch  as  affignee ;  for  there  is  a  dsverjity  between  the  whole 
ejiate  in  party  znd  part  oftheejiate  in  the  whoky  or  of  any  part.  As 
if  a  man  hath  a  warranty  to  him,  his  heirs,  and  aifigns,  and  he  make 
a  leafefor  lifey  or  a  gift  in  taily  the  Icflee  or  donee  fliall  not  vouch 
as  amgnee,,  becaufe  he  hath  not  the  eftate  in  fee-fimple,  whereunto 
the  warranty  was  annexed ;  but  the  lefiee  for  life  may  pray  in  aid, 
or  the  Icffee  or  donee  may  vouch  the  leffor  or  donory  and  by  this  means 
he  Ihall  take  advantage  of  the  warranty.    But  if  a  lia/e  for  Uftj 

Z  §r 


ir  gift  hi  tail  be  made,  the  remainder  over  in  fee^  fuch  a  leflTee  or 
donee  (ball  vouch  as  affignee,  becaafe  the  whole  eft  ate  is  out  ^ftht 
liffir\  and  the  particular  eftate,  and  the  remainder,  do  in 
judgment  of  law,  to  this  purpofc,  make  but  one  eftate.  Co.  Litt. 
385.3. 

8.  If  a  man  infeoffi  3,  with  warranty  to  them  and  their  heirsy  and 
ofif  of  them  releajis  to  the  other  2,  they  fhall  vouch  5  hut  if  he  had  re- 
Jcafed  t9  one  of  toe  other^  the  warranty  had  been  exdnft  for  that  part  5 
for  he  is  an  aifignee.    Co-  Litt.  385.  a. 

9.  \V1ien  one  comes  in  as  a  cefty  que  ufe^  it  is  by  the  limitation 
of  the  party  s  and  though  iie  does  not  come  in  en  le  per,  yet  his 
eftattf  is  under  the  warranty,  and  he  fhall  be  an  aflignee  to  take  ad- 
Vantage  of  a  condition.  MS.  Rep.  Mich.  5  Anns,  in  cafe  of 
Smidi  V.  Tindall. 


(P)  Upon  what  Conveyance  a  Voucher  may  be.       [61] 

[  I.    A    Man  c;mnot  vouch    upon    a  reUi^e  of  a  righty  which  Br.  Vou- 
•*^  enures  by  way  of  extinguijhmenty  with  warranty,     ai  E.  chcr,pl.63. 

^7-  J  Br. 

Couaterple  de  Voucher j  pi,  ^9.  cites-  S.  C. 

[  1.  jfs  if  one  loparcener  enters  Into  the  whole  in  her  own  namoy  and  Br.  Vou- 
after  the  odier  releafes  to  her  with  warranty,  fhe  cannot  vouch  upon  cuS s'cf  ^* 
this,  beeaufe  the  releafe  enures  by  way  of  extinguifhment.    21  E.  -L^bV. 

3-  27.  ]  Count«rplt 

de  Vou- 
cher, pi.  29.  cites  S.  C* 

[  3-  Upon  a  releafe  with  warranty,  which  enures  by  way  ofmitter 
Veftatey  a  voucher  may  be.     21  E.  3.  27.  ] 

\\»  As  if  2  coparceners  are  feifed,  and  the  one  releafes  to  the  other  b^.  Vou- 
in  fee  with  warranty^  fhe  may  vouch  upon  this  warrant}',  becaufe  chcr,pi.  63. 
this  releafe  enures  by  way  of  mitter  Pelbte.     21  E.  3,  27.  ]  £ij"  ^'  ^* 

ti  h»re  2  uparcenfTs  are,  and  the  one  mters  VI  the  name  of  both,  and  the  oth<r  rcUafes  to  her  all  her  right 
li.is  is  sood  caufe  of  voucher  ;  for  it  ciuntnvmh  entry  anHfeaff'meniy  and  Ihc  may  vouch  her  fider 
uho  releafcd.    Br.  CouiUerule  de  Voucher}  pi.  29*  cites  S.  C. 

5.  Reverfton  and  rent  referved  upon  a  leafefor  life^  is  good  caufe 
to  vouch,  and  to  recover  in  value.  Br.  Kecovery,  pi.  44.  cites  6 
E.  3.  II.  and  FitzR.  Voucher  126. 

6.  If  feme  tenant  in  dower  leafes  her  ejlate  to  the  heir  r^ndring  rent 
ftr  term  of  her  life^  ^\%  is  a  furrender;  and  if  he  be  impleaded  he 
fhall  vouch  as  heir,  living  die  tenant  in  dower,  well  enough.  Br. 
Voucher,  pL  30.  cites  45  E.  3.  13. 

7.  If  a  man  makes  feofFuient  in  writing  by  the  word  dediy  and 
the  feoiFee  dies,  his  heir  cannot  vouch  by  this  deed  of  gift.  Br. 
Voucher,  pL  160.  cites  It.  nota,  foL  14. 

8.  A  man  cannot  vouch  by  a  confirmation  with  warranty  \  for  the  See  war- 
warranty  ]&perfonaL    Br.  Bar,  pi.  55.  cites  21  H.  7.  32.  S'*(b^*^^?'^ 

J.— — If  ^  he  feifed  of  Anw/i  tnfe*y  and  B,  releafes  unto  hirn>  or  confirmt  hit  ejiatt  infee^  with  war» 
rmtfu  tuff  bu  Jmrs  ami  ajigfis,  all  men  agree  this  warranty  10  be  goodi  but  fome  have  boldca» 

f  tk  that 


6 1  Sloucfiet* 

that  no  warranty  can  he  ralCci  upon  a  hare  releafe  or  confirmation,  without  pafling-fome  efbte  or 
tranfmutationof  poiTeflion.  But  the  law,  as  it  appears  by  Littleton  himfelf|is  to  the  contrary,  nn4 
tiiat  both  the  party,  and  (as  fome  do  hold)  his  alTignee  (hall  vouch  ;  but  be  that  ii  zoucbed  in  that 
f  ifcy  mufi  be  pr-  fent  in  court f  and  n*idy  to  fJtier  into  tbi  auarranly,  nnd  to  anfwer  j  and  the  tenant  mujl  (J^e^ 
fo'  tb  the  deed  'tf  reUnfe  or  conjii  motion  uitb  Vfctrrimty,  to  tbe  in.'ent  the  demandant  may  b,tve  an  anfwer  tbere^ 
'«} '  ,  :md  either  deny  the  deed  or  avoid  it ;  for  that  at  the  time  of  the  confirmation  made,  he  to 
•whom  ir  was  made,  had  notliing  in  tlic  land,  3cc.  for  otherwifo  the  demandant  may  counterplead 
the  voucher  by  the  flat,  of  VV.  i.  viz.  That  neither  voucher,  nor  any  of  his  anceftoi'S,  had  any 
feifm  whereof  be  mij;ht  make  a  fcotiment ;  and  this  is  grounded  upon  the  faid  {latnte  of  W.  i.  tl^c 
word*  whereof  be,  fil  neit  fon  garrantie  en  prcfent  que  I'un  voile  garranter  dc  long  [fon]  gvec,  & 
maintenant  enter  €vi  refpons  :  otherwife  the  tenant  muA  be  drivxn  to  his  warrantia  chartx.  Co. 
Litt.  385-3.  b.  • 

Hob.  21.  «2  in  cafe  of  Roll  v.  Osborn,  cites  12  H.  7.  12.  f hut  it  fceros mifprinted  for  11  H. 
7.  31.],  where  it  has  l)een  faid,  that  upon  a  relt.if-:  or  confinnati-^n  iviibw^tnanty^  a  man  cannot  vouch, 
ami  therefore  he  fhall  have  a  wairanty  of  charters,  Hohrirt  Ch.  J.  fays,  it  is  clear,  that  as  to  him 
that  warranted,  he  may,  and  cites  4  R.  2.  Fitzh.  Voucher  24^  and  i  H.4.  19.  38  E.  13.  But  he 
fays  the  caufe  may  be  fo,  as  the  dema*  dant  m.iy  counterplead  the  voucher,  and  then  the  tenant  is 
driven  to  his  warranty  of  charter^  for  default  of  lii\  voucher  in  deed  ;  ancV  that  fo  the  book  12  [2 1} 
H-  7.  is  in  that  fcnfe  true  ;  for  if  the  dcfcndjnt  fhall  vouch,  as  he  may,  againft  the  warrantor,  and 
De  counterpleaded  by  the  demandant,  tiuly  lie  (hould  lofe  his  land,  and  the  aid  of  voucher  too; 
for  he  were  pafTed  the  requiting  of  a  uew  plea  of  the  warrantor,  when  he  liad  been  by  the  voucher 
<K)unterpleaded  before* 


[  62  ]  (Q^  )  Voucher*     In  what  AEltom. 

See(X)  Y 

In  dower  of   [  I.  J,  N  Writ  of  dowBT  TiO  vouchcr  (hall  be/  ] 

4  acres  of 

land,  the  teJHWt  m  to  ons  acre  vcucbed  to  warranty,  which  the  demand-mt  counterpleaded  tbat  l*  «»/i# 
ii  voucbfdy  nor  none  of  bis    ancefiors,  ever  bad  any  thing,  &c.  after  the  feifin  of  the  baron.      And  foiV 
fitmi  that  the  tenant  in  writ  of  dower  may  vouch  at  large»    Br.  Vouchcr,  pi.  74.  cites  i%  H.  6.  42. 
Sec  pi.  IX* 

^"odiide.  [  2.  In  quod  ei  dfforceat  for  land  which  fhe  claims  in  dcwer^ 
/a/rw.'upon  voucher  does  not  lie,  if  it  be  brought  againft  the  recoveror,  in 
iVaiTlfr*^^    the  fi'rft  writ ;  for  this  writ  is  in  nature  of  a  writ  of  dower.     44. 

by  default,     E.  3.  43-  ] 

the  ten.int  [  3.  But  otherwifc  it  is  if  this  writ  had  been  brought  againft  the 

^^Ihinal',  ''^^ryfi^  who  ncovered.     44  E.  3.  43.  ] 

and  prayed  that  the  parol  might  demur  ;  and  the  vouchcr  flood,  but  the  parol  did  not  demur,  becanfe 
it  was  upon  aflife,  where  a  man  fhall  not  have  l-.i^age.  And  fo  fee  that  the  lefui^r  in,.-^  -  p/,,/, ,«  yvc</ 
ei  deforceat  by  tie  common  /jw,  and  the  detnundunt  moy  vouch  by  theflatute  cf  IVcfim^  2 .  »\.y>.  ^,  r.c  fi  rfj-t  te-~ 
ncns.  And  this  feems  to  be  ivhre  tbe  ten^int  pif.yds  tb--  *  fii Jl  recoviry;  for  then  he  is  Income  aelor, 
and  the  plaintiff  defendant.  And  fo  note  that  the  one  nor  the  other  cannot  vouch  in  ihi?  a£lion  ; 
and  Thorp  faid,  that  if  he  was  the  fame  p'rfon  ag.zinfl  ivbom  the  navny  was  had,  he  fhall  not  have 
the  vouchcr.  Br.  Vouchcr,  pi.  27,  cites  44  E.  3.  41.  43.— —Br.  QUod  ci  deforceat,  pi. 
4.  cites  S.  C^  ' 

•  He  may  after  the  firft  rccov<»ry  pleaded,  and  not  before,  and  this  by  tlie  flatute ;  per  Little- 
ton. Br:  Voucher,  pi.  10.  cites  33  H.  6.  46.— Br.  Quod  ei  deforceat,  pi.  t.  citcsJS.  C— — S.  p, 
Br.  Quod  ei  deforceat,  pi.  12.  cites  50  E.  3. 12.  25. 

The  heft  opinion  was,  tliat  in  do^jjet ,  or  ^fuodet  defrjrceat,  the  tenant  may  vouch  the  bcir  of  full  age, 
or  within  agtJ  well  enough,  without  (hewing  fpecialty,  unlefs  Ix  be  in  ti^jrd;  and  if  he  be  in  ward, 
he  fhall  (hew  fpeciaiiy,  and  othervvife  not,  a«d  this/or  tl>e  /c/i  of  thegu<iidiitn;  and  after  the  tenant 
P'atis  fhewcd  fpeci?lty,  but  not  de  rigmejuris.    Br.  Voucher,  pi* 4$*  cites  50  £.  3.  ^5.  '--Br. 

Q^(xi  ei  deforceat,  pi.  12.  cites  50  E.  3.  lu  25.  S.  C. 

Sec  (R)  pi,  [  ^  Voucher  lies  in  writ  in  right  of  ward.  48  E.  3.  io.  21  JF. 
*'  3. 1 1.  22  E.  3. 6.  10  H.  6.  17.  b.  30  E.  3. 6.  b.  14.  ^7.  b.  39  E.  3. 

I,  34  E.  I.  Aid  183.  2  E.  3.  42.  J 

[  5.  But  it  does  not  lie  in  eje^nicnt  of  ward.    48  E.  3.  20.  "J 

£6.  Li 
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[  6.  In  quan  impedlt  defendant  fhall  not  vouch.    (It  feems  for  the  Br.  Vou- 
danger  of  lapfe  by  the  delay.)     9  H.  6.  56.  b.  Curia.  ]        *  clt^' b'c^ 

-^S.  p.    But  (h.ill  have  wjrr.n u in  chart x,  if  it  hcag.iii.ft  a  common  perfon.     Br.  WaiTantia 
Chanx,  pi.  2.  cites  S.  C Br.  Qu.tre  Impedit,  pi.  7.  cites  S.  C. 

[  7.  But  in  quarc  impedit  defendant ^^//  have  aid  cfthe  king  in 

Fieu  *  of  voucher^  becaufe  he  has  no  other  remedy  againft  the  f  ki.ng ;  •  pol.  741;. 
for  he  cannot  have  warranty  of  charters  againil  him.     9  H.  6.  56.  u  -^^    1 

ailiudgcJ.      5  H.  7.  16,  J  Br.  War- 

rar.tia 

Chart ar,  p!.  2.  cites  5.  C. Br.  Qiiare  Impedit,  pi.  7.  cites  S.  C, 

•|-  See  ^S)  pi.  I. 

[  8.  A  man  may  vouch  in  xtr/V  of  right  cf  advovofon.  .  9  H.  6. 
56.  b.  ] 

[  9.  A  man  fhall  not  vouch  in  zfcirefacias  to  execute  a  fine,  18  E.  F-  N.  B. 
3-  33-  39  K.  3-  4-  b.    16  E..3.  Aid  130.  admitted.  ]  ^^^\,^1 

In  fcire  facias  the  tenant  cannot  vouch,  hvir  Hull  hu-c  warrantia  chartae.     Br.  Voucher, 

pi.  112.  cites  42  E.  •^.  5 Though  the  tenant  in  iht:  j\i>t  fa^i  n  m.ty  have  writ  of  warranty  of 

cliarltrv,  >"«l  bis  fcotfor  (hali  lofc  his  w.^  runty  p;iiamou)U,  whicii  he  mijht  have  by  way  of 
voucher  in  a  formedon,  which  he  loft  in  a  writ  of  warranty  of  charters.  Br.  Scire  facias,  pi.  125. 
cites  24  £.  3.  57. 

» 

[  10,  If  upon  a  falfe  office^  that  B.  the  tenant  of  the  king  aliened  ^^  f  63  1 
C  [and  thereupon]  C,  had  a  livery  and  made  a  fine ^^  and  by  leave  ali- 
en(d  to  another,  and  retook  an  eftate  with  warranty ;  and  after  another 
office  is  found  for  the  king,  that  B.  died  feifed  his  heir  in  wrard; 
whereupon  z  fcire  faciai  ifjued  againjl  C.  to  refcife^  C.  cannot  vouch 
the  alienee  in  this  afticn  ;  for  the  king  was  deceived  in  the  licence, 
and  fo  C.  in  by  abatement.  29  Aff.  30.  adjudged.  32.  ] 

[  II.  In  a  writ  oi  dower  againfl  the  hetr  of  the  harorty  he  cannot  The  (;•«♦«•- 
vouch.     22  E.  3.  3.  b.  ]  ^' ^'^  '^''''^ 

•^    "^         J  vouch  Iff 

v^it  sftl.ver  I  corjia  of  ciLcr  tenant  in  writ  ofward,    Br.  Voucher,  pL  143.  cites  4S  E.  3.  20.  ■ 

See  pi.  I. 

[  12.  In  a  quod  permittat  for  turning  of  a  watery  the  defendant  Br.Vou- 
caimot  vouch.     30  E.  3.  26,  b.  ]  f^^;^^;^^ 

S.  C Br.  Quod  permittat,  pi.  3.  cites  M.  3  E.  3.  That  the  defendant  cannot  vouch  in  t^iod 

permittat  [generally  J 

[  13.  In  a  writ  of  intrufionyfuppofing  that  the  tenant  hinfelf  abatedy 
if  the  tenant  fays  that  he  is  tenant  for  life^  the  reverfion  to  J.  S.  yet 
he  ihall  not  vouch  J.  S.  becaufe  the  writ  is  brought  of  his  own 
wrong.     3  E.  2.  Ayd.  162.  Adjudged.  ] 

[  14.  The  tenant  in  an  ajfifs  cannot  vouch  for  the  fpeech  and  fa-  F-  N.  B. 
Your  of  anaffife.    Com.  89.  b.  Co.  8.  50.  9  H.  5.  14.  ]  s?1^^^- 

miued.— AHife  againft  H.  and  two  infants j  all  plead  to  the  ajftle  by  bailiff,  which  remained,  and  at  tU 
day  tbtt^vc  came  in  ptrfnti  and  nvould  have  vouched  H  who  was  ready  to  enter ;  fed  non  recipiCur ;  tiio 
reafon  feems  t»  be  that  voucher  is  nt  a  thing  of  which  he  tmy  have  certificate^  as  recovery^jine,  relenjr^ 
Ik.  Br.  Affife,  pi.  426.  cites  8  E.  3.  39.  .  For  he^Jhallnot  have  other  matter  in  f^rfon  after  that  ho 
bath  pleaded  by  bailiif,  hut  only  that  of  which  urtijicate  lies  4  wherefore  they  pleaded  a  releale ;  quod 
XMCa*  Br.  Ibid. 

f  15.  The  tenant  in  zwrit  of  entry  in  nature  of  an  affife  cannot  *^*  J'^j**' 
vouch,  becaufe  it  is  againft  the  fuppofal  of  the  writ,  and  the  voucher  ^^^  ^[^J^g " 
•ught  to  be  granted  by  the  party,  and  not  by  the  court  as  it  is  of  aid,  21  k.  4.  !?• 

F  3  .  and  s.lM-os 
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he  is  fup.     and  if  he  fhould  grant  it,  it  will  abate  his  ov{n  writ.    •  ?i  E.  4. 15, 
ffi°  '^  b-  9  H.  5.  14.  5  R.  2-  Ayd.  116.    Adjudged.  ] 

own  wronf^.    Br.  VoiHcbcr,  pi.  53.  cites  9  H.  5.  13.  14.  S.  P.  Br.  Ibid,  pi,  i2f.  cites  3 3  H.6. 

t3*  per  PrifoC ;  and  Brooke  fays  that  the  law  is  fo. 

[16.  In  a  writ  of  admeafuremeni  of  pqfture  a  man  may  vouch. 
14  E.  3.  Aid.  23.  by  SharJc.  ] 

17.  A  tnan  cannot  vouch  xnfeffa  ad  moUndlnum*     Br.  Voucher^ 

pi.  150.  cites  4  E.  2.  and  Fitzh.  View,  14^. 

Br.  Attaint,        jg^  \^  attaint  the  tenant  vouched  W,  N.  and  was  ouftcd  of  the 

S  c/andio   VQUchcr ;  for  thisfuit  is  only  to  be  reftored  to  his  fir  ft  pojfejfion^  where- 

£.3.21.        of  no  mefne  time  is  adjudged  in  law.     And  it  was  laid  there  that 

for  the  fame  reafon  a  man  may  do  fo  in  quod  ei  deforceat^  and  yet 

voucher  lies  there,  and  in  other  writs  in  which  a  man  may  lofe  by 

default.     Br.  Voucher,  pi.  93.  cites  10  Aff.  8. 

19.  In  writ  of  right  upon  difclaimer^  the  tenant  who  difclaims 

fiiall  not  be  fufFered  to  vouch,  for  he  is  the  fame  perfonwho  did  the 

tort,  viz.  difclaimcd.     Br.  Voucher^  pi.  114.  cites  12  E.4.  14.  Per 

Littleton. 

Br.Vou-  20.  /«  ^wow^zrr j«/o  a  man  fhall  have  aid  and  vouch.    PerBriggs, 

i68*^c?tcs      ^'*'  Fr^inchifcs,  pi.  26.  cites  20  E.  4.  5. 

^t.  Nott.^.         21.  In   writ  of  right   de  rationabile  tartCy  the  tenant  cannot 

.  .   vouch,     Br.  Voucher,  pi.  145.  cites  F.  N.  B.  fo.  9.  by  tlic  opinion 

of  Breton. 

^'  ^:?*  V  312.  Voucher  {hall  not  be  in  nuper  obiit.     Br.  Voucher,  pi.  147, 

'"•^*^     cites  F.N.B.  ^  ' 

•23.  In  mortdancejior  the  tenant  may  vouch  ^t  large.     Br.  Mort-r 

danceftor,  pL  6i*  fays  it  appears  elfe where. 

24.  Where  writ  of  entry  en  le  pojl  is  again fl  tenant  for  life  tot 
bind  the  fee^-Jlmpley  he  ought  to  pray  aid  of  him  in  reverfion^  and 
then  they  to  vouch  upon  the  joinder^  &c.  Br.  Recoverie,  pi.  27^ 
cites  2J  H.  8. 


(R)  For  what  Thing  there  may  be  a  Voucher. 

f  Br.Vou-    [  I,  ¥  F  rentfervice  b^  demanded  the  tenant  cannot  vouch.  ^*  44, 
i!i«  si?  ^  £•  3- 19- 1  10  E.  4.  9.  b.     Quaere  18  E.  3.  i.  ] 

f  Br.  Voucher,  pi.  111,  cites  S.  C— — In  fnortdancellor  of  rent  the  tenant  vouched  to  war- 
ranty, the  other  laid  that  that  which  he. demands  is  rent  fervice ;  and  admitted  a  good  counterplea. 
Br.  Countcrple  de  Voucher,  pi  40.  cites  8  Aff.';35. — -Br.Mortdanccftor,  pi.  19.  cites  S.  C. 
$.  P.  in  juris  utrum  of  rent.    Br.  Counterple  de  Voucher,  pi.  49.  cites  1$  £.  3.  i.    Brooke  makot 
a  qucre  where  pernbur  of  the  rent  is  impleaded,  and  vouches. 

In  formedon  of  rent  the  tenant  vouched  to  warranty  K.  and  the  demmtdaia  fmd  that  bis  dtmafidwas 
rent  frPviai  judgment,  kc  And  the  tcnatit  /aid  that  the  land  is  bars  de  ftmfee  ;  judgment,  &C.  and 
no  plea,  but  by  coenioa  of  the  court  was  compelled  to  fay  that  the  land  was  beldofamtber,  ah/fae  hte 
that  the  demand  is  rent  jervite^  prift  ;  and  nothing  was  entered  in  the  roU  but  whether  it  was  renc 
^rvice  or  not,  notwithl^anding  the  prayer  of  the  parties,  and  their  matters  were  given  in  evidence* 
Br.  Countcrple  de  Voucher,  pi.  11.  cites  44  E.  3.  19. Br.  Voucher,  pi.  26.  cites  S.C. 

Entry  fur  diffcifmof  rent,  the  tenant  faid  tlktt  he  nvas  tenant  of  the  land  out  of  which,  &C.  and  thaty.  Sm 
mjasfciftd  of  it  difharged  of  any  rent,  and  gave  f  his  anCffior  in  tailf  and  fo  voucher  of  the  land  dif- 
charged  ly  reverfwn  ;  and  per  Car.  he  fliaU  (hew  caufe,  bccaufe  lie  vouches  of  another  thing  whiek 
ts  not  in  demartdy  but  the  demandant  (hall  not  have  traverfe  to  the  caufe  as  here,  nor  the  tenant  fhail 
no  tie  compelUd  tojlatw  what  rent  it  is  'in  his  vouchor,  but  the  demandant  ftiall  aver  it  by  counterpica, 
tlut  it  is  rent  Cenrice^  and  then  the  tenant  fliall  not  vouch  where  rpnt  fervice  is  in  demand.    And 

•  •     •  '     '    •      ■       •     ili« 
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fhs  beil  opinion  was,  that  he  may  vouch  out  of  the  degrees,  as  here,becaufe  it  is  of  another  thinsp 
than  is  in  ileroand^  viz.  of  the  land  where  rent  i$  in  demand,  and  fo  out  of  the  cafe  of  the  ftatute. 
Br.  Voucher,  pi.  118.  ciies  11  £.  4*  264— Br*  Counterple  de  Voucher^  pi.  46.  cites  S.  C. 

[  2.  If  ^^wardofbody  be  demanded,  the  defendant  may  vouch,  ^ardoi 
46  E.  3.  25.  Perkin's  Se^  60.  22  E.  3.  13.  b.  29  E.  3.  48.  b.  30  {f^^^^tta 

K.  3.  6.  b.  14.   39  E.  3.  8.   25  E.  3.  38.  b.  40,   34  £•  I*  Aid.  184.  2    the  body, 

E.  3.  42.  ]  the  dtfen^U 

«  antfaidflhat 

Tk^prangtr  kttjed  the  witfd  of  (be  hody  and  marriage  to  the  defend.mt,  and  vouched  Urn  fo  warra«/y,  and 
had  it.  Q^od  nota,  that  he  may  vouch  in  this  !i6i\onofibanle;  for  the  a(5lionis  WfitofrightoF 
fsi^ioTj,  and  yet  it  is  but  chattel  iu  demand.    Br.  Voucher,  pi.  68.  cites  7  U.  6. 14. 

f  3.  If  a  renUcbarge  be  demanded,  the  tenant  cannot  vouch,  if  »  Br.Voa* 
he  does  not  vouch  as  for  the  land  difcharged  of  the  rent.     But  he  cher,  pi. 
may  vouch  as  for  the  land  difcharged  of  the  rent,  as  that  fuch  a  5'^.  per* 
one  was  feifed  of  the  land  difcharged  of  the  rent,  and  iftfeoffed  him.  Littleton  i 
*  10  E.  4.  9.  b.  Fitzh.  Na.  135.  t  C.     Co.  2.  The  Archbifhop  quodnon 
of  Canterbury,  47.  b.  3  H.  7. 4.  21  H.  7.  10.  ]  F^N.^Br* 

135.  (E)  S.  P. See  Warrantia  Chartac,  (A)  pi.  3.  S.  C# 

•j-  This  feems  mlfprinrcdfor  (E) 

« 

4«  Dower  againft  W.  who  vouched  to  warranty  the  heir  of  the 
haron^  xuho  came  and  demanded  what  he  had  to  bind  him.  Hill  faid, 
our  fkther,  whoie  heir  we  be,  leafed  for  lifty  rendring  to  him  and  his 
heirs  12  s,  yearly^  which  reverfion  is  in  the  heir,  and  fo  vouched  him 
by  the  reverfion  and  rent,  Parn.  faid,  he  need  not  fhew  any  de^d. 
But  per  Herle,  then  diTcIaim  the  reverfion  or  grant  it.  Parn.  faid, 
the  kafe  was  upon  condition^,  rendring  rent  with  re-entry^  and  fo  his 
cflate  deftroy^  in  law ;  judgment.  And  per  Herle,  diis  is  no  plea 
without  entry  infa^iy  nor  to  fay  that  he  has  ceafed  of  the  rent,  and 
that  he  has  ivrit  of  cejfavit  pending.  And  becaufe  he  did  not  fay  F  ^  C  1 
other  thing,  it  was  awarded  that  the  feme  recover  againft  the^  heir^  ^    ^ 

if  be  has  by  defcent\  and  if  not^  againft  the  tenant^  and  the  tenant 
ever  in  value  aganft  the  vouchee ;  and  fo  the  feme  (hall  recover 
againft  the  heir,  and  yet  the  tenant  has  no  eftate  but  for  term  of 
life.    Br.  Counterple  de  Garrantic,  pi.  7.  cites  6  E.  3. 

5.  It  feems  that  in  fuch  cafe,  where  the  land  is  charged  in  fa£i  at  As  where 
the  time  of  the  making  of  the  warranty ^  that  he  who  has  the  warranty  ^Jj"/^*'? 
cSLxaxotvouch  of  the  land  difcharged^  &c.  for  it  was  charged,  in  fa(^,  at  fon,  andthe 
die  time  of  the  warranty.    Br.  Voucher,  pi.  133.  fin  had  com. 

mott  out  of 
the  land  of  IF,  S.  and  the/i/Arr  releafrd  io  W,  S,  vjith  tvarranty  5  and  after  th-^yow  hroufrbi  ajfjt  oftho 
common,  and  the  warranty  was  pleaded,  .ind  the  fon  recovered.     Br.  Voucher,  pJ.  133.  cites  as 
Aff.  38.        But  Brooke  makes  a  ^Mere  if  tlie  warranty,  &c.  yits&fif^dcdfor  the  time.  Br.  Voucheff 
PL133. 

6.  Formedonofii  acres  ofland^  and  20  s.  rent\  the  tenant  vouched 
to  warranty  J.  N.  for  all;  and  good  per  Cur.  for,  prima  facie,  he 
fliall  be  intended  pcrnour  of  the  rent.  But  per  Littleton,  upoa 
fuch  voucher,  it  is  a  good  counterplea  that  he  is  tenant  of  the  land, 
out  of  which,  &c.     Br.  Voucher,  pi.  11.  cites  35  H.  6.  30. 

7.  In  trefpafs  the  defendant  pleaded  leafefor  60  years  of  the  father 
&ftbe  plaintiffs  and  confirmation  of  the  plaintiff  himplf  with  warranty j 
i(hd  relied  upon  the  aeed  with  warranty.    And  per  Bru4nell>  it  is 

F  4  na 
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no  pica,  but  he  fliall  plead  it  by  way  of  covenant;^ for  warranty,  a^ 
here,  is  pcrfonal\  and  he  cannot  vouch  by  it,  for  perfonal,  &c.  But 
in  writ  of  ward  a  man  may  vouch  ;  but,  as  here,  he  is  put  to  writ 
of  covenant,  as  in  wafte;  and  Fineux  was  of.  the  fame  opinion. 
And  per  Tremale  J.^  It  is  a  good  ban  Br.  Voucher,  pi.  89.  cites 
21  H.  7.  32, 
fir,  Qtio  8.  Where  a  man  is  infeofFed  of  a  manor  cum  pertinentiis,  and 

wananto     franchife  ofafjife  of  bread  and  beer  is  appendant,  he  may  vouch.     Br, 

pi.  1.  cites    -Cy  ^     •^i-^^to'^     -^        T^-        /'I  tf    T-       tJr  ^ 

S.C-  .youcherjpl.  108.  cites  Itm.  Can.  2.  &Itm.  Not.  2, 


(S)  Voucher,    What  Perfons  may  be  vouched.    The 

King. 

ft!nft.a69.  [  I-  T  F  the  king  grants  land  with  warranty^  and  the  tenant  is'im<- 
.^'  P- .    '*'  pleaded,  he  fliall  have  aid  of  the  king  /;;  lieu  of  voucher. 

ciies  2  H.  3.  that  a  man  might  vouch  the  king»  and  that  the.  pnrorwouM  have  demurred  for  his 
nonage ;  but  that  the  law  is  contrary  now,  and  cites  9  H.  6.  56.— —Note,  a  common  recovery  in 
a  writ  of  entry  againft  J.  S.  for  the  ra.inor  of  D.  in  the  county  of  Buckingham  was  endeavoured  to 
be  drawn,  and  fuflfered  at  the  bar,  wherein  the  tcnaht  prcxyed  del  of  the  king,  by  reafon  of  a  warranty 
in  [of]  the  king,  whereby  \\Q  luarravted  that  lar.d,  and  panted  to  make  recomp^nce  u^n  eviffion,  and  thfS 
aid-prayer  was  to  be  ioHead  of  a  voucher,  the  warranty  being  treated  by  fine,  and  recovery  drawn 
in  paper,  wherein  the  tenant  vouched  the  king  ;  and  Sir  Robert  Heath,  the  king's  attorney,  (by 
a  wairant,  a$  he  faid,  from  the  king)  entered  into  the  warranty,  and  prayed  that  the  demandant* 
might  count,  andfo  it  wer  drawn  that  the  demandant,  ])ecit  verl'us  dominum  regem  that  land  (as  the 
>ifual  manner  of  tho  copits  in  common  recovery  is,)  and  that  the  attorney  of  the  king  vouches  over 
the  common  vouchee :  hut  this  being  perufed  by  the  court,  altlrough  the  attorney  faid  he  haJ 
warrant  for  ifo  doing,  yet  becnufe  fuch  a  courfc  haih  not  been  feen,  nor  any  precedent  (hewn  that 
any  (hould  count  againft  the  king  as  vouchee,  and  this  coui  fe  is  now  devifed  to  bar  a  remainder^ 
«xpedlaiit  upon  an  edate  tail  in  the  king,  (as  a  fine  by  the  king  is  fufficient  to  bar  an  edate  tail  in 
^im)  and  although  it  is  ufed  to  be  le^ed  by  the  king,  yet  that  is  done  by  way  of  render,  and  not  by 
^.1  immediate  writ  of  covenant;  therefore  the  Court  would  not  fufFer  this  recovery  topafs;  f<ir 
the  Icing  fhall  never  render  in  value  upon  voucher ;  but  in  fuch  cafe  they  ought  10  fuc  to  the  king 
by  petition  to  have  in  value,  and  not  by  way  of  voucher.  Cro.  C.  96.pl.  22.  Mich.  3  Car.  C.  B. 
Anon,  cites  9  H.  6.  3.  and  56.25  £•  3.  39.  39  E.  3. 11.  Pig.  of  Recov.  74,  75.  cites  S.  C.  and 

fays  that  decency  and  order  hinder  fome  from  fufFering  •  common  recoveries,  and  therefore  the  king 
cannot  fulter  a  common  recovery ;  for  if  he  fuffcr  a  common  recovery,  he  muft  be  tenant  or 
vouchee;  and  in  both  cafes  the  demandant  mud  count  againd  him,  and  there  muft  be  judgment 
^aind  hirn,  which  the  law  docs  not  fuffer,  fo  cannot  come  in  as  tenant  by  receipt ;  but  if  the  party 
have  any  warranty,  he  mud  pray  him  iu  aid. 

#[66] 

Br.  Recur         [  2.  So  if  the  grant  be  to  have  in  recompence.  9  H.  6.  4.  56.  0.  ] 

very,  pi. 

.ft2.  cites  $.  C«««>In  rhi^  cafe,  and  the  cafe  above,  pi.  i.  it  was  faid  by  the  clerks  of  the  peace,  that  if 
the  tenant  be  impleaded,  and  prays  aid  of  the  king  by  this  caufe,  in  lieu  of  voucher,  tbej'p€cial  ma^^ 
^erjhall  be  entered \  or  othepvife  he  never  diall  have  in  value  by  petition  or  otberwife.  A  good  di- 
yerfity.    Bf.  Recovery,  pi.  23.  cites  9  H.  6.  4. 

A  man  can-  [  3,  The  grantee  of  the  ting  with  W2iit2Lnty^Jhall  not  vouch  the  kingi 
fSki^'    Contra,  2  H;  3.  Age,  149.  Ji 

]pr«  Aid  <iclI^oyir'l«4i*  citesai  E.  3.47. 

[4]  If  the  king  grants  land  io  me  and  to  my  heirs^  and  grants  that 
ffJam  impleaded^  or  lofe  in  any  manner,  otherwifc  than  by  xnj  own 
g£b,  that  the  king  Jh(ill  render  to  me  in  Valuf  of  oth^r  l^nd\  this  is 


i  good  warranty  againft  the  king.    Br.  Garranties,  pi.  37*  cites  39  ^ 

E,  3. 12. 

(S,  2)     [What  Perfons  may  be  vouched,]     Other  iPoi.  746. 

Perfons.     Corporations.  -  ^-^"^"^ 

{  [i]  4*     y^  SUCCESSOR  hijhop  may  be  vouched  upon  warranty 
-"  made  by  predeceflbr  and  chapter.  40  E.  3.  27.  b.  ] 

[  [2]  5-  -A  man  cannot  vouch  him  who  Jhall  be  bijhop  offuch  The  cafe 
Kfi>oprick ;  for  this  is  utterly  uncertain.     38  K  3.  29.  b.  ]  was,  in 

f  [3]  6-  -S"'  *  '^^'^  may  vouch  J.  5,  i/^«^  ^ilp<^,  and  confirmed  oi  ^TrJ^^ 
fuch  bifliopricic,  before  that  he  has  the  tetnporalties  delivered  to  him*  feifm  againft 

38  E.  3.  30.  b.  ]  T.  in  which 

[  [4]  7-  [^^']  ^  man  cannot  vouch  J.  S.  "if  he  be  bijhop  eleSf^  and  ^^^^^^ 
ifnot^fucb  who  Jhall  be  bijhop  for  the  uncertainty.     38  E.  3.  30.  ]       lefs  by  H, 

late  btjhop 
^R,  who  wrongfully  dtflfcifed  his  anccftor,  the  tenant  fuid that  H,  bijhnp  of  R,  -was  Jcifedinfee  ittju- 
n  ecctcfiiT,  atdgave  to  tlx  father  of >t  he  irnant  in  tail,fav':n^  the  reverjh*t,  rendering  lo  s,  f)er  anil,     if* 
StAf  and  R.  E.  was  uiaje  hijbofi,  who  continued  till  he  was  tran/Ltedto  the  bijhjprhk  ofVT,  by  which 
the  biihoprick  is  void,  and  part  of  the  tcmporaltiesmthe  hands  of  the  king,  and  part  \\\  the  hands 
of  the  archbiAop  of  Canterbury,  and  vouclxdto  warranty  him  wlioJl:ull  be  bijh^  of  R.  Et  non  alloca- 
tur, by  reafon  of  the  uncertainty,  and  he  cannot  be  fummmoncd  till  he  be  Jbiown,  mr  ^  (hall  not  he  funv> 
moned  inhii  own  land,  as  here,  hut  in  the  land  of  the  church,  and  mjummom  can  be  made  in  them  iar^ 
in^  thtfaftA  «t  pnffejfion  of  the  king ;  by  which  he  vouched  one  T.  T.  if  he  be  bifliop,  and  if  not,  he 
who  (hall  be  bifliop  ;  &  non  allocatur.  And  it  was  faid  there,  if  the  warranty  be  io  fuff>ended  t/jot  the 
tauMt  eannct  vouch  when  heis  ifnpleadcdf  but  the  demandaut  recovers,  the  warranty  is  hjifor  ever ;  and 
after  he  vouched  T.  and  prayed  that  the  procefs  be  flayed  till  he  has  fued  the  temporalties  out  of 
the  lands  of  the  king.     Kirton  faid,  you  raay  fummons  him  in  thofe  lands  which  are  in  the  hands 
of  the  archbi(hop  of  Canterbury.     But  per  Knivet,  not  fo  lung  as  any  parcel  of  it  is  in  the  hands 
of  the  king.     Wich  faid  T.  T.  has  enough  of  other  lands  to  he  fummoned;  but  per  Knivet,  he  fliali 
not  be  fummonf'.d  unlefs  in  hnds  belonging  to  the  biihoprick,  nor  no  other  lands  ihall  be  put  in 
value ;  and  after  the  voucher  was  granted,  and  fummons  flayed  till  the  king  liad  declared  his  will; 
quodnoCa.    Br.  Voucher,  pi.  62.  cites  3;$  £.  3.  29. 


(S.  3)  [What  Perfons  may  be  vouched.    }njant!\    [  67  J 


[  [i]  8.     TNPANT  in  venire  fa  mere^  may  be 
^  3. 11.38  E.  3- 3^9-] 


vouched.    41  £•  s.c.  cited 

Hob.  222. 

—Br. 

Voucher,  pi.  6i.  cites  S.  C.  And  by  Thorpe,  the  voucher  of  him  in  ventre  fa  mere  only  is  fuffi- 
cient  (f  there  be  no  other  heir ;  but  Finch,  contra,  that  he  cannot  he  vouched  alone ;  and  he  faid  i£  . 
a  man  vouches  one  in  ventre  fa  mertf,  and  the  Jemandant  fays  that  the  anceftor  has  another  foa 
ali7e,  viz.  J.  by  which  the  tenant  vouches  this  j.  if  he  be  his  ion,  and  if  not,  he  in  ventre  fa  mer^ 
he  fliall  not  hare  the  voucher  ;  for  he  who  vouches  ought  not  to  be  mif-conu(ant  of  this  matter. 
■  S.  C.  cited  7  Rep.  9.  a.  in  the  Earl  of  Bedford's  cafe  He  iflay  be  vouched  if  God 

fives  him  birth,  and  if  not,  fuch  a  one  heir  to  the  warranty  ;  but  he  cannot  be  vouched  alone 
wichoot  the  heir  at  the  common  law ;  for  procefs  fhall  be  prefently  awarded  agaioA  him.  Co. 
Litt.  390.  a.  (n) 

I  [2]  9.  If  a  warranty  be  made' by  two^  whereof  one  is  an  infant^  Br.  Brief, 
ought  to  be  vouched^  otherwife  it  fliall  abate ;  for  it  does  not  ap-  g^'c^^'a^^^ 
pear  that  he  is  infant  in  the  deed.     (His  deed  is  but  voidable,  fays  thai  it 

^d  he  may  agree  to  it.)  48  E.  3.  12. b.  1  fcemsthat 

^    ^  ;  ^  o  .J      ,  heoffuU 

^  iMl  wamuit  the  wbolfa-i.    Br.  Faron  and  Feme,  pi,  43*  cites  S.  C.  Per  Finch,  and  Bel- 
knap 


67  Ooucftcr* 

knap  ;  quod  non  negatur.    But  of  a  m«i  or  /Vm«  rcv^^-/  it  is  otherwife,  if  tliey  vefa  nam  J  Iff  th^ 
writ  or  vouchtr.    And  it  feems  here,  that  he  oi  full  age  Uiall  be  charged  with  the  iutire  warranty* 

(S.  4)  (What  Perfons  may  be  vouched.]  Villem. 

[[i]  10.   J\    VILLEIN  cannot  be  vouched,  though  he  fc- 
-^^  comes  villein  after  the  warranty  qreated^     48.  E. 

3-  17«] 
This  plea  [  [2]  II.  If  there  be  not  an  heir  of  the  part  of  the  father,  the 

does  not       h^\r  of  the  fart  (f  the  mother  may  be  vouched.    49  E.  3.  I2«  J 

this  head 

M^T  (S.  5)  [Voucher]  of  H/>//^. 

pi.  I.  (F.  a) 

pertot.Cur.  |- j-,j  jj,  A  MAN  may  vouch  hirnkV  to  five  the  tail.  42  E. 
?;Vl°8?'  ^  3.  15.  b.  II  H.  4.  »i.  14  H.  6.  2.  ] 

cites  14  H.  6.  4.— «In  a  formedon  the  tenant  vouched  himfclf  to  fave  the  tail,  and  (hewed  that  one 
A.  was  feifed  iual^ave  the  hnd  in  demand  to  tU  nvu  tenant ,  anA  to  E.  Ins  "wife,  wbicy  F.  is  now  alive  I 
and  by  award  the  voucher  was  difallowed,  hecaufe  it  was  there  faid  by  Kntvet,the  recovery  in  va- 
lue cannot  be  according  to  the  gift.  4  Le,  93.  pi.  192.  in  cafe  of  Owkn  v.  MoRCA^-yCited  by  An* 
^crfon  Cb.  J.  as  38  £•  3.  5. 

[  [^]  '3-  ^  ^^^  ^^y  vouch  himfelf  j;  heir  to  the  donor  to  fave 
the  tally  for  if  he  vouches  firft  tke  feoffor  upon  his  warranty  of  the 
fee,  he  mall  recover  a  fee,  and  fo  the  tail  deftroyed ;  and  another 
reafon  is  for  that  he  could  not  have  the  warranty  of  the  fee  before, 
he  being  tenant  in  tail  in  poflefiion.  40  £.  3.  13.  b.  36.  18  £•  3* 
52.  adjudged.     25  E.  3.  53.  contra  18  E.  3.  6.  adjudged.  ] 

[  [3]  14.  If  ^z  father  makes  feoffment  with  warranty  to  B.  and 
his  affigns,  and  retakes  to  him  in  tally  his  ijjhe  may  vouch  herfelf 

r   68  n  ^"^  h^^  ^^^^^  coparcener,  as  aifignee  of  B.  40  E.  3.  22.  b.  to  fave 

*•  -"the  tail.  ] 

[  [4]  ^5-  ^^  ^*^  ^^'"^^  ^^  ^J  vouchee  may  vouch  himfclf /^yZrv^ 
thetaiL     41  E.  3.  24.] 
Jfttttofavt        [  [5]  16.  A  man  cannot  vouch  himfelf  as  ajjignee  to  J.  St  he 
Janm^y     himfelf  being  feifed  In  fee.     iSE-S-Si-b.] 

vuvich  himfelf  as  aflignee.    Br.  Voucher,  pi.  85.  cites  14  H.  6. 4. 

In  ^rmipe  [  [6]  I  J.  If  ^t  father  infeoffs  hisfon  and  heir  with  tvarranty^  and 
quod  red-  dleSy  thcfon  may  vouch  hlnyilf  and  his  younger  brother^  as  heir  in 
PuriH^.    bcrmgh-englijh.    41  £•  3- ^S- ] 

«ffi  hit  Con  with  v/arr.wty^  and  the/w  is  impkadedy  he  may  vouch  his  father ;  but  if  the/a/W4«,  and 
the  Ton  is  heir  to  him>  now  if  the  fon  be  impleaded,  he  cannot  vouch  as  heir  of  his  father  fur  by  ' 
the  death  of  his  father  the  wwrr<j«<y  of  bisfutber  is  extinffy  and  alfo  lie  cannot  vouch  himfelf;  for 
he  is  heir  to  the  father  who  made  the  \varranty.    Br>  Voucher,  pi.  124.  cites  4^  £.  3.  23.  Per 
Cur. 

A  man  fhnll  not  regularly  vouch  himfclf  as  qjltgnei  cf  afct-Jtrnpli^  and  yet  if  the/a/Aw  Is  infeofed 
voiih  •ufArranty  to  him  and  his  heirs  j  and  he  infenff's  his  bcir  apparent  in  fa  anddieSy  he  (as  it  hath  been 
faid)  (hall  vouch  himfelf  and  the  heir  in  borough  englifb,  by  reafoathat  Che  act  in  Law  determined 
the  warranty  between  the  father  and  the  fon^   Co.  I^itt.  390.  a. 

^  C  [7O  18.  If 


[  [7]  18.  If  the  father  tenant  in  tail  has  two  iaugters^  andinfeoffi  *  Br* 

the  one  with  warranty^  and  diesj  if  the  other  daughter  brings  atlion,  "^^^^^^^ 

the  fcoftee  fliall  vouch  herfelf^  and  the  othefy  if  Jheherfelf  has  not  ajfets^  s!c?Per 

for  the  iniichief,  becaufe  otnerwife  {he  fliall  not  have  in  value  when  Skrene 

aflcts  defcend.    *  11  H.  4.  20,  17  E.  3.  59.  ]  ^  iTJite  rj?^ 

vtrfM  dtf^auis  totUm,  nnd  (he  cannot  bar  her  fifter,  and  aften^'ards  the  reverfion  falls,  (he  (hall  re* 
cover  in  value,  and  thU  by  fcire  facias  as  it  feems.    Br.  Voucher,  pi.  49.  cues  r  t  H.  4. 19.. 
But  foch  voucher  (hall  not  be  fullered,  unlcfs  the  tenant  (hews  fpecial  caufe  to  the  Court,  and  de-* 
Clares  tlie mifchief  that  will  enfue  his  nr)t  liaving  the  voucher.    Br.  Recovery^  pi.  38.  cites' 1 1  H. 
4. 10. 

Where  a  man  has  two  daughter t^  ftod  inftojft  the  mc  and  Jittj  (he  may  vouch  herfelf  and  her  fitttr  t 
for  the  warranty  rtmavtsfm  ont  moitty,  Br.  Garraoties,  pl«  5.  cites  40  £.  3.  13  ,  ■  Contra  vAart 
tbewuckee  is  file  harm     Ibid* 

r  [8]  19.  If  ^e  father  and  J.  S.  infeoffed  the  heir  of  the  father^ 
and  after  ^'c  father  diesy  the  heir  may  vouch  himfelfandj.  S.     29  £• 

3-46. 

[  [9]  20.  lijeojfee  with  warranty  to  him^  his  heirs  and  aJfignSy   r"*^*^*^ 

aliens  in  fee^  and  retakes  eftate  to  him  and  his  feme  infee^  and  after     ^°**  747- 
they  are  impleaded,  they  may  vouch  the  baron  to  deraign  thefirjl  war^ 
ranty.    25  E.  3.  50.  Per  Curiam.  ] 

10.  In  derwer^  the  tenant  cannot  vouch  hlmfelf  to  fave  the  tail ; 
for  notiAng  is  to  be  recovered  in  writ  of  dower,  but  franktencment^  and 
no  inheritance  \  but  the  reverfion  and  inheritance  (hall  remain  in  the 
tenant,  quod  nota,  good  reafon.     Br*  Voucher,  pi.    134,  cites 

2E.2. 

1 1.  Where  3  bring  aSfion-^  and  the  tenant  has  warranty  of  the  one^ 
he  (hall  rebut  for  the  third  part,  and  fliall  vouch  himfelf  for  two  parts; 
per  Hank.    Br.  Voucher,  pi.  49.  cites  11  H.  4.  19, 


(S.  6)  [Voucher  of]  "The  Demandant.  [  ^9  ] 

[[l.]2it  'TpHE  demandant  himfelf  cannot  he    vouched^    but 
*    ought  to  be  rebutted.     45  £.  3.  23.  b.  46  E.  3. 
31.  b.  II  H.  4.  19.] 

[  [2.  J  22.  Where  the  tenant  cannot  rebut  the  demandant  by  the 
warranty,  there  he  may  vouch  him  with  another  to  have  in  value 
when  he  has.'] 

[  fsJ  23.  If  a  man  has  a  daughter-^  and  takes  a  id  wife^  and  land  Br.  Vouch- 
is  given  to  them  in  tail^  and  they  have  iffue  another  daughter^  and  ^f'  P^'  ^p 
alien  with  warranty,  and  die.     Infoimedon  by  the  id  daughter  the  ^Jj^j,  p[    ' 
tenant  may  vouch  her  and  the  eide/i.     1 1  H.  4.  20.  40  Aff.  37.  by  Hank.— i 
Wich.  and  Finchd.  ]  lo'^'dl;, 

[  [4]  24.  So  \nformedon  by  the  iffue  in  tail^  he  may  be  vouched  s?c.*per 
Vfith  his  younger  brother^  who  is  heir  by  the  cu/ionu     il  H.  4*  Wicfa. 
21.  b-] 

[  [5]  ^S*  ^0  if  the  younger  brother  demands  land  tailed,  he  Jball 
be  vouched  with  the  elder  brother,     11  H.  4«  22.  ] 

[  [6J  26.  So  if  4  coparceners  bring  formedon  and  the  one  isfum-  And  be- 
moned  andfevered^  the  tenant  may  vouch  the  demandants  with  her  ca^f«  be 
who  isfeveredj  for  the  caufe  aforefaid.     1 1  H.  4.  21.  b«  ]  ^i^y  the 

feme  who  was  fevered  where  he  ought  to  have  vouched  all  the  demandants ;  he  was  ou(ted  of  the 
voucher  upoo  the  caufe  (hewn.    Br.  Voucher,  pl.4).  cites  xx  H.  4. 19.        ■  -And  by  vouching 

ont 


^9  (HoucBcr* 

cne  only  where  tlic  a£lion  is  by  four,  Jt  fhall  be  intended  of  a  Hen  made  by  her  who  is  ronchftf* 
Ibid.  Per  Thirn.—  And  it  was  faid  that  the  tenant  eught  tovoucb  all  the  demandants  byafirarge 
namey  ami  luben  the  thee  apfirar^  and  ihefcioth  not  ixjhull  rebut  a^ainft  the  tbtee^  and  yet  vmcberJhaU Jiatui 
mgainfl  the  fourtb,  and  fo  oiij^ht  to  vouch  all  hy  lien  of  the  anceftor.  For  it  may  he  that  njfts  bere' 
mfttr  may  defcend  to  tbofs  tvbo  <tre  not  voucbtd;  and  where  the  heir  in  tail  brings  formedon,  and  the  te- 
nant pleads  warranty  without  affets  by  which  the  demnndant  recovers  and  aflets  defcend  after- 
wards the  tenant  niay  havejr/;  «/ac;ai  againlt  him>  and  have  in  value ;  and^fo  alfo  in  voucher.  Ibid. 
Per  Hank.  Quod  noa  negatur. 

[  [7.]  27.  Vfeme  tenant  in  tail  has  2  daughters  hy  one  baron^  and 
1  daughter  by  another^  and  id  baron  aliens  with  warranty  and  diesy 
and  the  3  daughters  bring  formedon^  the  tenant  may  plead  in  bar  a- 
gainji  the  daughter  of  the  fecond  baron  the  warranty  with  affets  from 
her  father  for  her  portion,  and  vouch  her  for  the  relidue.  40' 
Aff.  37.  J 


(S,  7)  Who  may  be  vouched.   Stranger. 


I.  T  N  dtnver  the  tenant  cannot  vouch  a  ftranger ;  per  Claymer 
-^  and  Thorp  Ch.  Juftices.     And  therefore  aid  was  granted  of 


Ih",  Aide, 
pi.  61.  cites 

7,    But  if    the  king  to  the  aflignee  of  the  grantee  of  the  king  of  a  ward,  and 
thcftran-     alfo  this  is  the  poffeffion  of  the  king.     Br.  Voucher,  pi.  81.  cites 

r^r- •29E.3.8. 

court  he  may  be  vouched.    See  (X)  pi.  i.  cites  12  E.  3.  u        ■       *  It  (hould  be  39. 

Cmralfhi        2.  In  prsecipe  quod  reddat,  if  the  tenant  vouches^  and  the  deman- 

tifVT'*^  ^<t7»/  counterpleads^  and  the  vouchee  dies,  which  appears  to  the  Courts 

^^^  the  tenant  ♦  may  vouch  a  ftranger,  becaufe  •  the  demandant  denied 

and  the'  the  voucher.     Br.  Voucher,  pi.  141.  cites  12  H.  7.  3.  Per  Brian. 

Touchee 

is  retunied  dead>  the  tenant  Ihall  not  vouch  a  ftranger,  but  the  heir  of  the  fame  vouchee ;  fuere  if 

iM  fliews  caufe.    Ibid. 


[70] 


(S.  8)  Voucher  of  Baron  or  Feme  by  each  other. 


It  T  N  affife  againft  baron  and  feme,  the  baron  made  default^  the 
^  feme  appeared  and  prayed  to  be  received,  and  was  received^  and 
vouched  her  own  baron  as  ajftgnee^  and  (hewed  deed  of  it,  and  he  en- 
tered into  the  warranty  of  his  own  free  will,  and  pleaded  in  bar.    Br. 
Voucher,  pi.  91.  cites  8  Aff.  33. 
£0  tf  a  wo-       2.  If  a  man  enfeoffs  a  woman  with  warranty^  and  they  intermarry 
MM  infcnffs    ^^^  ^^^  impleaded,  and  upon  the  default  of  the  hujband  the  wife  is  rr- 
l^^y,     ceived^  flie  fliall  vouch  her  hufband,  &c.  notwithftanding  the  warran- 
andtheytn-  ty  was  put  infufpence.    Co.  Litt.  390.  a. 

tirmmrydiVX^ 

are  impleaded,  the  huiband  fl»U  vouch  bimfclf  aad  wife  by  force  of  the  faid  wamaty.    Co.  Litt* 
390.  a« 


fS.9) 


(I3ouc6er»  yo 


(S.  9)  Voucher  of  what  Perfons.     Parties. 

I.  ^S  S  IS  E  agawjl  baron  and  feme  and  E.  which  E.  made  de^ 
-^  faulty  and  the  aflife  awarded  by  his  default,  and  the  baron 
mnd  feme  pUad^d  record  in  bar^  and  failed  at  the  day,  and  the  ^wi^ 
VDQi  received  cmd  vouched  this  fame  E.  and  had  the  voucher  by  award, 
notwithftanding  that  he  was  out  of  court  by  his  default,  and  fuch  a 
perfon  againft  whom  procefs  ihali  not  be  awarded  by  reafon  of  de- 
fault.   Br.  Voucher,  pL  95.  cites  1 3  Aff.  r. 

2.  ^^fe  againfl  two^  the  one  took  the  tenancy  and  vouched  the  otber^ 
who  entered  into  the  warranty  and  pleaded  in  bar.  And  there  it  is 
laid  that  he  who  vouches  fhall  recover  in  value  againft  him  who  is 
vouched;  quod  nonnegatur.  Br.  Voucher,  pi.  98.  cites  16  AflT.  19. 

3.  In  affife  the  tenant  vouched  the  baron  and  feme  named  in  the 
^fffe^  who  entered  into  the  warranty,  &c.  without  deed,  &c.  and 
were  received  by  award;  quod  nota  bene.  Br.  Voucher,  pi.  ioi« 
cites  26  AfT.  26. 

4.  Pra:cipe  quod  reddat  againji  y.  who  vouched  2,  who  entered 
into  the  warranty,  and  vouched  the  tenant  by  ajlrarige  name^  and 
(hewed  caufe,  and  the  voucher  admitted,  and  procefs  granted  againjf 
ike  tenant^  though  he  be  tenant  in  the  a^ion.  But  quaere  if  it  appears 
that  ^e  is  tenant,  when  it  is  by  a  ftrange  name.  Br.  Voucher,  pL 
1 13.  cites  II  £.  4«  7. 


(S.  10)     Voucher  of  what  Perfons •     Heir,  Rever^  [  7^  ] 

Jioner,  &c. 

1.  CT^E  N  J  NT  in  tail  has  iffvte  two  daughters^  and  infeoffs  the  one 
-*  with  warranty^  and  dies ;  the  warranty  between  her  and  her 
fether  is  xletermined  ;  and  yet,  by  caufe  fhewn,  that  reverjion  is  de^ 
fcended  to  another  daughter.^  there,  in  formedon  brought  in  name  of 
bodi,  the  fcofFee  by  this  caufe  fhall  vouch  herfelf  and  her  lifter,  and 
otherwife  not.  Br.  Garranties,  pi.  21.  cites  11  H.  4.  20.  Per 
Skrene  &  Thirn. 

2.  Tenant  for  life  may  vouch  hi7n  in  reverfton.  Br.  Recovery,  pi.  Br  Vouch* 

14.  cites  14  H.  6.  25-  er,  87.  cites 

3.  In  formedon  the  tenant  cannot  vouch  one  who  is  heir  to  the  ^*  ^• 
donor  \  for  the  tenant  cannot  have  the  general  counterplea,  and 
therefore  (hall  fhew  caufe.  Br.  Voucher,  pi.  137.  cites  21  E.  4. 25, 

26.  per  Cur. 

4.  A.  makes  a  leafs  for  life  by  dedi^  znd  grants  over  the  reverfion^  - 
yet  die  leffee  may  vouch  A.     \ .  N.  B.  134  (H)  in  the  new  notes 
Acre  (a)  cites  48  E.  3.  2.  6  H.  7.  2.  14  H.  6.  25.  48  E.  3.  2. 
Perk.  26. 

5.  Tenant  far  life^  *  remainder  in  tailyvihiainder  in  fee ;  tenant  in 
ioH  levies  afne%    This  has  for  ever  hindered  tenant  for  life^  and  re- 
mainder 


xnainder  in  tail^  from  deftroying  the  remainder  in  fee ;  becaufe  the 
fine  has  turned  his  eftate  into  a  bafe  fee>  and  has  deftroyed  all  pri* 
vity  of  eftate ;  fo  that  if  tenant  for  life  and  remainder  in  tail  would 
make  a  tenant  to  the  praecipe,  yet  they  cannot  vouch  the  remainder^ 
man  infee^  without  he  will  voluntarily  enter  into  it.  1 1  Mod.  121. 
pi.  7*  Trin.  6  Ann.  B.  R.  Anon. 


(S.  11)  Of,  or  by,  what  Perfons.    Within  the  Lien, 

or  jyegrees,  or  not. 

Wl»crc  the  J.  3  E^  I.  cap*  40.^<7-  C^  N  A  C  T  S,  thatyr^m  henceforth  in  all 
ftatutcis,  tuteofWeJlm.  I.   *^  manner  of  writs  of  entry^  which  maie 

fliall  noT*"  a«i/w«  of  degrees^  none  JbaU  vouch  out  of  the  f  line  : 

-vouch  out  of  the  [line  or]  degrees  in  writ  of  entry  within  the  degrees,)  yet  the  unani  by  refia^i 
may  vouch  out  of  the  degrees  j  per  Perle.  Ad  quod  non  fait  refrionfuni.  Br.  Voucher,  pi.  33. 
cites  46  E.  3.  a. I  S.  P.  in  wr'a  9/  entry  geacrally ;    for  iht  jkztute  is  only  of  the  tenant  wbo  voU" 

cbes  in  afcirefacins  to  execute  an  annuity ;  per  Brian.  Quod  nullus  ncgpvit,  in  a  note.  Br.  Voucher, 
|>1.  139.  cites  2  H.  7.  II.— —In  writ  of  entry  fur  AiJfcifiH  in  tie  ter^  the  tenant  mjuie  defuuM^  ice.  and  he 
in  rimandtr Jhc^ed  deed  of  remaindei;,  and  frayed  to  be  recuvek^  and  vouched  out  of  the  lien  {  and 
good  by  the  opinion  of  the  court,  becaufe  he  is  a  ftranger  to  the  lien,  ;ind  fo  out  of  ttie  cafe  of  the 
ilatute.  Br.  voucher,  pi.  164.  cites  11  H»  7. 5.  ■  S.  P.  2  Inft.  143.— Con/ra  offeme^  who 
prays  to  be  reedved  im  default  •fhtr  barofi ;  for  (he  is  party  to  the  writ.  Br*  Voucher,  pi.  164.  cites 
z  z  U«  7.  5.  I  S,  p.  a  laft.  243.  in  writ  of  entry  in  the  per,  brought  againft  baron  and  feine.-^— 
i^o  of  the  ^roytftf  in  aiH\  for  he  ihall  join  to  the  tenant*  Br.  Voucher,  pi.  164.  cites  ix  H.  7.  5. 
— S.  P.  and  therefore  (hall  not  vouch  out  of  the  degrees.  %  Inft.  243.— —And  of  the 
Toncbee,  in  cafe  of  the  per  &  cui,  Fleta  {zystfiut  wreath  defarfona  in  fatfonam,  &  de  warremto  in  warm 
rantum  de  perfanii  in  brevi  nondnatii,  uffue  ad  iffum  dijfeifiiorem ;  and  the  realon  may  be,  becaufe  it  appears 
that  the  vouchee  is  within  the  degrees  mentioned  in  the  writ.  And  the  words  of  the  f^atute 
are  general,  viz.  none  (hall  vouch  out  of  the  line ;  in  which  words  the  vouchee  is  induded. 
Laftly,  it  had  l>een  to  little  purpofe  to  reftrain  the  tenant  in  the  per,  and  to  let  the  vouchee  in  the 
cui  at  large ;  fo  as  this  branch  hath  (as  you  fee)  his  fpecial  reafon.    1  Inft.  243. 

In  writ  oi entry  in  the  pfTy  ftippofinv  the  entry  by  IV,  and  the  tenant  vouches  IK  tmd  N,  and  becaufe  it 
k  oufted  by  ftatute  that  a  man  IhaU  not  vouch  out  of  the  line,  in  writ  of  entry,  and  of  part  he  is  out 
of  the  line,  and  of  part  within ;  therefore  the  tenant  fliall  be  oufted  of  the  whole  voucher ;  per 
Wiche.  *  But  Belk.  contra  ;  and  that  he  (hall  have  the  vouclier  of  the  one,  and  he  (hall  warrant 
the  whole,  as  wher0  a  man  vouches  two,  and  the  demandatu  counterpleads,  and  it  is  found  that  the  one  has, 
and  the  other  never  had,  any  thing  in  the  land  denumded,  there  the  one  (hall  warrant  the  whole.  But  per 
Kirton,  in  this  cafe  the  demandant  (hall  recover  the  moiety  of  the  land.  Quod  Belk.  umnino  ne« 
gavit.    Br.  Voucher,  pi.  40.  cites  48  E.  3.  29. 

Entrv  in  the  per  of  rent,  the  tertenant  appeared,  zndfaid,  theif  y.  S.  vftts  fifed  tnfee  of  the  land,  dif» 
charred  of  the  rent,  and  gave  it  to  his  ancrfior  in  tail,  and  vouched  ike  donor,  by  reafon  of  the  reverfion;  and 
the  beft  opinion  was,  that  he  may  vouch  out  ef  the  degt^es  of  the  land  ;  for  this  is  another  thing 
than  is  in  demand,  and  therefore  out  of  the  cafe  of  the  ftatute ;  am!  the  gift  in  tail  above,  vnth  the  re* 
verfion,  isfuffiaent  caufe ;  but  he  need  not  lo  fhevt  the  deed  \  for  there  the  demandant  cannot  anfwer 
to  it.    Br.  Voucher,  pi.  138.  cites  tx  E.  4.  26. 

f  lAen  is  properly  the  binding  of  the  vouchee  by  force  of  l!ie  warranty ;  for  tfie  vouchee  fays 
q\ie  ayes  vous  a  lier  a  ^rranty ;  and  then  the  tenant  (hews  the  lien,  that  is,  the  deed  or  fine,  &c» 
that  binds  him  to  warranty.    Here  it  is  taken  for  the  degrees.   2  Inft.  243. 

In  a  writ  of  eatry  sa  the  fer^  cui  agedt^  B,  wfthe  feoffment  o/'y^.— — .^.  diet,  B*  (ball  vouch  the 
heir  of  A.  for  the  heir  is  within  the  intention  and  meaning  of  this  law,  leaft  he  (houldlofe  his  war« 
ranty  (fo  much  favoored  in  laifv)  by  the  a6t  of  Ood|  viz.  the  death  of  A.  2  Inft.  H3- 

*[  72  ] 

•  That  is.  Or  in  ♦  other  writs  of  entry ^  where  m  mention  is  made  of  degrees^ 
©ntiyi^  the  ^^'^^  wriljhall  not  be  maintained^  but  in  cafes  where  the  other  writs 
Vq/Cl.  2        rf degrees  cannot  lie  nor  hold  place* 

Inft-  a43«         2.  laEreffit  adterminum  qui  frateriit^  I^Mk  ^*^  ^^^  h  7- 
ondM*  the  t$n^f4d  that  hi  tnttr^by  J,  orUy^  and  not  by  J.  and  R* 

judgment 


jdgment  of  the  writ,  &  non  allocatur;  becaufe  it  is  out  of  the  cafe 
of  die  ftatute,  and  is  no  mifchief  of  voucher,  by  which  he  vouched 
faim  alone,  and  well,  by  award.  Quod  nota.  Contra^  it  feems, 
where  the  entty  is  fuppofed  by  tivo^  where  he  enters  hy  ^  or  ^i  for 
there  he  cannot  have  the  voucher  out  of  the  degrees*  Bn  Enter 
en  le  Per,  &c.  pi.  4.  cites  44.  £•  3. 31. 

3.  Entry  agalnft  T,  in  which  he  had  not  entry,  unlefs  hy  R.  of 
M,  t9  whom  T*  dem'tfed  it^  who  wrongfully^  and  without  judgment^ 
dijfeifidtbe  demandant  i  and  the  tenant  fa  id^  that  he  entered  by  Jf^. 
and  not  by  R.  and  M.  judgment  of  the  writ  >  by  which  the  diman» 
dant^  by  cocrdon  of  the  court,  was  compelled  to  Tnaintain  that  he  ^/r- 
teredly  R.  Prift ;  and  the  others  e  contra ;  for  this  pUa  goes  infaU 
ffying  the  entry ;  and  alfo  the  voucher  fhall  enfue  accordingly ;  for 
he  cannot  vouch  out  of  the  degrees^  and  therefore  he  cannot  vouch 
W.  in  this  cafe,  and  confequently  of  neceility  Jhall  plead  it  to 
the  writ.    Nota.    £r«  Enter  en  le  Per,  &c.  pi.  5.  cite^  44  £• 

3-  39- 
4*  A  bargainee  cannot  vouch  by  force  of  a  %varranty^  annexed  to 

the  efiate  of  the  lands ;  for  he  that  is  in  by  the  ftatute  [of  ufes,]  is 
in  enle  poft  ;  for  he  is  not  in  the  pojfeffion  by  the  mere  contra&  of  the 
partyj  but  hy  the  general  law  of  the  land,  and  therefore,  by  the  writs 
of  entry,  cannot  be  £iid  to  be  en  le  per,  that  is,  by  fuch  a  one  ; 
and  he  that  is  in  the  pojl  cannot  vouch ;  for  a  warranty  is  a  covenant 
annexed  to  the  freehold,  whereby  the  party  agrees  to  take  it  up  when 
controverted,  and  to  defend  it;  it  can  therefore  only  extend  to  thofe 
that  claim  the  freehold  from  him,  and  not  thofe  that  come  to  it  any 
other  way;  but  he  may  rebut 'y  for  though  he  has  not  covenanted 
to  defend  the  lands  to  him,  yet  he  cannot  claim  them,  becaufe  when 
any  man  covenants  to  defend  the  lands,  be  it  to  whom  it  will,  it  ap- 
pears thereby  diat  the  warrantor  can  have  no  right  to  claim  them', 
unlefs  a  new  title  appears  after  the  warranty.  G.  Law  of  Ufes  and 
Tnifts,  IX)2,  103.  .  '  '  ' 


(T)     How  it  fhall  be  made.     As  Heir.  [  73  ] 

Sec  (U) 

[  I.      j4  Baftardmzy  be  vouched  as  heir,  if  he  enters  into  the  inhe-  P**  '• 

•^  ritance  defcended  from  the  father,  becaufe  he  may  be  heir  ^S'  ^°?* 

by  continuance.    21  £.  3. 46.  J  67.  cites 

[  2.  So  he  may  be  vouched  as  coufin  and  heir.    27  E.  3.  84.  s.  c— - 

^iwkb^Ht  heir,  now  Uie  badard  (hall  not  be  vouched  as  heir,  nor  the  heir  of  the  b;iftard,  if  he  be 
in  by  defcent ;  for  now  the  warranty  is  deteripincd,  nor  the  lord  cannot  enter  upon  fuch  heir ; 
and  then  it  feems  that  he  has  gained  the  land  there,  not  only  againft  the  mulier  and  his  heirs,  who 
are  privy,  botagaioft  all  others.  Br.  Voucher,  pi.  154.  cites  5  H.  7.  a.— —Br.  Garrantiesi  pU  8S. 
cites  S.  C. 

AaJ'ii  was  faid  there,  that  where  the  baftard  is  vouched,  the  mulier  Jhail  be  vouched  tmtb  bim  alfo« 
aod  f  herelbre  if  the  mulier  dies  without  heir,  the  warranty  is  loft.  And  Brook  fays,  it  fecn»,  that 
the  bafiurd  nay  ht  vaucbtd  uhne  vutbout  tU  npJier  {  becaufe  he,  by  coniinuance  of  polfelfioD,  nnay 
gain  the  land  as  heir.  Contra  of  the  youngeft  foa,  Q^ieret  Br.  VoucnflTi  pi.  154*  cites  5  H»  7. 
fri  Br.  Garramiesj  pi.  S8.  dtes S.  C. 

[3.  If 


73  (Ilottcl&er. 

If  fuch  fj*  If  the  joungtr  fon  enters  into  the  land  defcended from  the  fa^^ 

younger       fher^  he  fhall  not  be  vouched  as  heir  to  the  father,  but  hecaufe  of  the 

ag«,  the  parol- fhall  not  demur  \  for  he  cannot  be  heir  by  any  continuance  of  poflcflioa.  Bn  Vou- 
<)ieopI.67.  cites  S.C. 

f  4.  If  a  man  vouches  htmfelf  and  another  as  coufin  and  heir  to  J. 
S»  fliewing  caufe,  he  need  not  to Jhew  how  coufin.     27  E.  3.  84.  ] 

f  5.  \imt  father  aliens  vriih  warranty,  and  dies  feifed  of  other  landy 
and  his  eldejl  fon  enters  into  the  land  and  dies  without  ijfue*  In  a 
writ  oi  dower  brought  againft  the  alienee,  the  alienee  may  vouch  the 
ad  fon  as  heir  to  the  father ;  for  he  has  not  any  warranty  from  the 
cldeft  fon.    27  E.  3.  87.  Adjudged.] 

6.  Praecipe  quod  rcddat ;  the  tenant  vouched  T,  Prbcefs  conti- 
lUied  till  he  was  returned  dead,  and  the  tenant  vouched  K.  fifter  and 
hiir  ofT^  For  per  Thorpe,  when  a  man  vouches  one  and  he  dies^ 
the  tenant  cannot  vouch  a  ftrangef  to  the  blood,  nor  any  other  but 
thp  heir  of  the  firft  vouchee.  Quod  nemo  negavit.  Br.  Voucher, 
pi.  18.  cites  41  £.  3.  28. 

7.  Formeden  in  remainder  of  a  manor^  the  tenant  as  to  two  acres 
parcel  ofit^faid  that  R,  duke  of  E,  was  feifed  of  the  manor  of  which 
the  two  acres  are  parcel,  and  infe.ffed  E.  M,  And  the  duke  had  iffue 
king  E,  4.  who  had  iffue  the  que  en  ^  CiceUy  and  Anne^  and  the  (aid  Em 
M.  infeoffed  y.  S.  who  infeoffed  J.  B.  who  infeoffed  71  fV,  who  i«- 
feoffed  the  tenant^  and  fo  as  afjignee  £.  M«  vouched  to  warranty  the 
queeny  and  C,  and  Anne  herfiftersy  as  heirs  of  the  duke.  And  fo  fee 
though  the  eldejl  fijler  /hall  he  heir  to  the  crown^  yet  (he  is  not  fole 
heir  to  the  land  of  another  ancejlor^  nor  to  the  warranty ^  but  flie  with 
her  fifters,  and  by  the  nonage  of  C.  and  A.  prayed  that  the  pa- 
rol demur,  &  adjornatur.     Br.  Voucher,  pi.  104.  cites  3  H.  7, 

8.  If  one  have  divers  warranties^  aivl  they  fall  by  defcent  upon  a. 
perfon  heir  untjo  them  both,  yet  hemuji  be  vouched  only  as  heir  unto  one, 
and  the  reafon  is  apparent  (whether  you  regard  the  demandant  or 
the  vouchee)  for  as  to  the  demandant  it  is  a  kirKi  of  pica  in  bar, 
and  therefoi'e  ought  to  be  fingle ;  for  the  demandant  may  coun- 
terplead the  poffeflion  of  the  vouchee  and  his  anceltors,  which 
they  cannot  do  if  they  be  divers.  Per  Hobart  Cn.  J.  Hob.  2g. 
in  cafe  of  Sir  H.  Roll  v.  Sir  Ro.  Ofborn,  cites  31  E.  3.  Fitzh» 
Voucher  25. 

[  74  ]  (U)  Voucher.  Who  may  be  vouched.  In  RefpeSf 
of  the  Fojpifjion.  [Gavelkind.  Burcugh  Englifjj. 
Bajiard.  ] 


[  I.   1*  F  land  defc ends  to  two  brothers  in  gavelkind  who  enter ^  they 
^  may  be  vouched  to  warranty  as  on£  heir,     43  E.  3.  ig* 


If  the  war- 
rantor bath  _ 

Sitki'nd.    »7  E.  3-  61.  25  E.  3.  38.  19  E.  2.  Ayd.  172.  ,E.  risJ 

the  eldeft  ion  (haU  be  vouched  alone.  But  the  tenant  may  alfo  vouch  the  others  for  the  poflefHon. 
Per  Hobcrt  Ch.  J,    Hob.  31.  cites  38  E.  3.  aa.  ■    5.  P^Per  Hobcrt  Ch.  J.  Ibid.  25.  in  cafa 

•f  RoU  V.  Olbora  cites  S.  C. 

[2  But 


W^r 


[7,  But  if  the  land  in  demand  be  gavelkind,  yet  the  tenant  can  r-  -^^  1 

nfft  vouch  the  2  brothers  as  one  heir  without  alleging  that  they  havi  ^o^  748- 

gttvelki^  land  by  difcent\  (for  the  warranty  defcends  only  upon  the  ^    ^ 

cidcft.)  43  E.  3.  19.  Curia  17  E.  3.  61.    For  the  youngeft  is  if  a  man 

Touched  bccaufe  of  the  poffefnon.  ]  ^H^^J  ^f  ^ 

gavtlkMl,  if  he  does  not  vouib  the  t]A.Ji  ai  Ixh\  and  the  elAtJi  and  the  t%tfO  ethers  for  the  pofffUhn,  he  (ball 
oot  recover  in  value  agaioll  the  heir  of  the  laiid  which  he  has  out  of  gavelldnd.  Br.  Recovery^  pi* 
43.cites4E.  3.  55. 

[3.  If  iw  land  defcends  to  the  heir  at  common  law  hut  gavelkind  If  a  "an 

land,  yet  the  heii*  at  common  law  may  befoUly  vouched  without  the  ^JJ^a^ 

ether  brothers ;  becaufe  the  *  warranty  defcends  folely  upon  him.  made  by 

Contra  38  E.  7.  22.  b.  1  anceftor  in 

^  ^  J  gavelkind, 

he  ft.iil  fird  vouch  the  elUeft  as  heir  at  common  laWf  and  that  land  in  gavelkind  is  defcended  to 
the  fieir  and  his  brothers, and  vouch  them  by  reafon  of  the  poifelfion*  Per  Sullard.   fir*  Vottchery 
(i.  119.  cites  12  £.  4.  Tc. 
*S.  P.  Br.  Garranties,  pi.  44.  cites  ix  E.  3.  at. 

[  4.  If  land  defcends  to  2  coparceners  in  gavelkind^  and  the  eldeji 
enters^  yet  the  youngejl  cannot  be  vouched  with  the  eldeft  before  her  r«- 
try\  (for  {he  has  not  poflfef&on  for  which  (he  is  vouched. }  43  £• 
3.  19.  Curia  17  E.  3.  61.  admitted.  ] 

[5,  \{  ^t  youngejl  fon  enters  into  the  land  defcended^  he  may  be  Amant^«- 
vouched  becaufe  of  the  poiTeffion.    21  E.^  3.  46.  38  £•  3.  27.  b.  r/MMand 

adjudged.  1  dayv»aiji. 

rcJl,  and  pead'fig  this  M.  died  \  the  tenant  revQucbsdy,  Jon  and  bar  of  M,  tmtbin  age,  and  the  parol  de- 
nnim»ifl\ie  d£mLutd*2tU fiid  tbjt  y.  ii  yMngeJl  /ew,  the  tenant  Jaid  that  be  entered  as  beiryTiTiA  becaufe  the 
dema%d,mtcwld  not  deny  itythe  voucher  Auod  notwithftandiug  that  there  was  an  elder  £00.  Br.  Vou** 
•lier,pl.  60.  cites  3S  E.  3. 27.— -Br.  Coumerplede  Voucher,  pi.  25.  cites  S.C, 

f  6.  The  youngejl  fon  having  land  by  defeent  in  borough  englijh  Br.  Coun- 
may  be  vouched  with  the  heir  at  common  law,     i  E.  3.  13.  J  terpleadp 

pi.  5.  cites  40  E.  3.  14. ^S.  P.  Br.  yonchcr,  pi.  119.  cites  aa  E.  4.  10.  Jo.  361.  pL  j. 

Tnn.  II  Car.  H.  R.  ui  the  c.ile  of  Re;.ve  v.  Malster  ;  it  was  agreed  by  all  the  court  that  the 
ycunjclllbn  in  borou.-Ji  cn^IiJh  shall  be  v;uulicd  nnd  charged  for  the  debt  of  the  father,  but  thaC 
he  ih^U  not  behouud  hy  w.irranty,  iifir  voiuh  upon  warranty  made  to  the  father  and  his  heirs. 

I 

[7.  If  a  lajlcrd  enters  into  the  inheritar.ee  after  the  death  of  his  The  baf- 
Jather^  he  may  be  vouched  becaufe  of  his  pofleffion.  2i  E.  3.  46.  ]    be  touched 

alone  without  voucljinj  ihc  mulier,  becaufe  the  hazard  is  heir  in  appearance,  and  (hall  not  difablo 
himfeJf,  Co.  Lirt.  376.  h.—^— Where  a  man  has  hofjat  d rl'^f  and  muher  f-i^ijn' yVLV^A  the  bajlard  enters p 
a  man  fliall  vouch  the  mulier  as  heir  at  common  law,  jltxA  fhfjj  bow  the  bujhird  has  entered  into  cer- 
liin*UwJ  of  the  father,  who  made  the  warranty,  and  vouch  him  by  the  pofleffion.  Br.  Voucher, 
<  pL  1 19.  cires  22  £.  4.  10.  ^ T  7  C  1 

[  8.  If  iJl/ierSy  whereof  one  is  a  bajiard^  enter  into  land  defcended 
MS  coparceners  J  they  may  be  all  vouched  by  the  warranty  of  the  an-' 
ccftor  becaufe  of  the  pofleffion.     1 7  E.  3   59.  ] 

9.  In  dower  the  tenant  vouched  to  warranty  himfelf  and  his  bro* 
thiTy  andfliewed  for  caufe  that  the  land  was  departable  ;  but  this  was 
^i^udged  ill,  unlefs  he  fays  more,  becaufe  in  fuch  cafe  he  (hall  only 
have  aid  prayer,  and  afterwards  he  (hewed  caufe  by  feoffment^ 
and  dien  it  ftood.  Fitzh.  tit.  Voucher,  pi.  113.  cites  Mich. 
n  E.  3. 

Vol,  XXn.  G  (X)  Voucher, 


i 


7S  (Houcjier^ 


nu/on**i^  (X)    Voucher.     In  what  Cafes  it  lies,  where  the 
note  on  p .      fr^^^^^g  j5  prejent^  though  it  does  not  lie  in  the 

Adlion. 

[  I.  'T'  H  E  tenant  may  vouch  a  Jiranger  in  a  writ  of  dower^  if 
-*     the  ftranger  be  prefent  in  court,     22  E.  3.'  i.  ] 
[  2.  So  the  voucher  lies  in  this  cafe,  though  the  vouchee  demands 
thelien^  and  the  tenant  Jhews  it,     22  E.  3.  i.  ] 
In  an  affife       [  3.  In  afpfe  the  tenant  may  vouch  z.  Jiranger  who  is  not  named 
^fr^^       in  the  writ,  it  the  vouchee  be  prefent.     Com.  Ai&fe  of  Frefli  Force 
nian  (hnii    ^9'  ^*     Co.  8.  50.  2$  Aff.  14.  admitted.  ] 

not  vouch         [  4«  In  ajfiffe  the  tenant  may  vouch  another  named  in  the  writ, 
any  one,       Jf  he  will  enter  of  his  own  good  will.     22  Aff.  19.  26  Aff.  26,  ad- 

b^'-nmc'd      Hg«=d-     9  H.  5-  14.  Co.  f.  50.  3 

in  the  writ,       [  5-  But  the  voucher  does  not  lie  in  this  cafe,  if  the  vouchee  will 

and  prefent  not  of  his  own  good  will  immediately  enter  into  the  warranty.     Co. 

when  be  is    Q    -^    T  *^  ^ 

vonehed,       ^'  S^  } 

And  would  prefently  enter  into  the  warranty,  and  warrant  the  land ;  but  in  anaflife  oitmrtdMcef. 

tor  he  may  vouch  ai  large.    F.  N.  B.  178.  (E)  (F)        ■       Br.  Voucher,  pi.  146.  cites  F.  N.  B. 

accordingly. 

[6.  In  a  writ  of  entry  in  nature  of  an  ajjife^  the  tenant  may  vouch 
another  named  in  the  writ.    9  H.  5. 14.  ] 


(X.  2)    Voucher  in  Doiver. 


Br.  Von-  [  I*  T  F  the  heir  be  in  ward  to  the  mother,  as  guardian  in  focage^ 
Cher,  rJ-64-  ^  and  (he  brings  writ  cf  dower  againft  an  alienee  of  the  baron 

1I!!!L1*  But  ^^  warranty,  the  alienee,^  upon  (hewin»  of  the  warranty,  cannot 

by  wiiby  vouch  the  heir  in  ward  of  the  demandant^^occzuk  he  may  bar  her  by 

J.  the  vou-  this  matter,  and  caufe  her  to  be  endowed  of  thepluis  belle  part.     21 

^*^^his  caf  ^'  3*  ^^'  ^'  (Qy^^^  >  ^^^  perhaps  the  warranty  is  falfe,  and  there^ 

wel!,where  fore  it  fliall  be  tried  upon  the  voucher.)  ] 

the  tenant  *  [  2-  But  otherwife  it  is  in  this  cafe,  if  the  demandant  be  guar^^ 

f^'onUZ'.  ^^^^  hfirv'^^e  of  chivalry,  f  21  E.  3.  28.  b.  ] 

ctf.O'  ;  for  though  the  feme  has  in  ward  tenants  infocage,  it  may  he  that  the  heir  bat  a/fo  tenants  in  chivalry  \ 
and  it  is  not  reafon  that  (he  (hall  take  dower  of  thofe  tenants,  bccaufe  of  dower  du^  from  no  other 
tenancy  unlefs  of  thofe  which  t!ie  heir  is  bound  to  warrant ;  and  though  the  tenant  prodiices  deed 
with  warranty,  the  feme  cannot  be  party  to  try  it ;  and  therefore  it  is  reafon  that  the  heir  ihall  b% 
vouched  who  is  privy  to  the  deed,  and  who  may  try  it.  Br.  Dower,  pL  41.  cites  21  £•  3.  30. 
f  Br.  Voucher,  pi.  64.  cites  S.  C« 

*[76] 

P*,./^— I        [  3.  In  writ  oi  dower ^  if  the  tenant  vouches  the  heir^  ^o  has  ee 
F0I.749.     rent  referved  upon  an  eft  ate  tai/^  the  demandant  ft>all  net  he  compelUd 
to  take  this  rent  in  lieu  of  dower ^  becaufe  flie  ought  to  have  an  eftate 
during  her  life,  and  this  may  determine  before.     17  E.  3.  12.  ] 
^.iii\iQ  feme  of  the  fathr  brings  dower  againft  the  feme  of  tbg 

grandfather 


prmu^ather  tenant  in  downy  who  voucbes  tbi  hisfj  it  is  no  counter' 
i/eoy  thai  Jbe  berfelfmay  pUad  htr  elder  dttwer  in  bar^  by  which  the 
bat  entered  into  the  wanranty,  and  pleaded  it.  Br.  Counterplee  de 
Ganantie,  pi.  8.  cites  5  £.  3.  and  Fitzh.  Voucher  249.  and  M.  3 
£.  2.  ibid.  209. 

5.  In  dower  the  tenant  voucbed  the  heir  of  full  age,  and  {hewed  Br.  Dower« 
deed,  as  he  ought.  Quaere ;  but  it  is  (aid  there  that  he  muft.  Br.  pi.  9^*  ciMs 
Monftrans,  pi.  152.  cites  48  E.  3.  5.  *•  ^' 


(X;  3)    Voixchtr  in  fTard.     [How.] 

[  I.  1  F  a  man  be  in  ward  for  bis  land,  he  cannot  be  vouched  gene- 
^  ralfyy  but  he  ought  to  be  vouched  in  ward,  otherwife  the 
writfhan  abate.     17  £.  3.  47.  b.  becaufe  the  land  in  ward  fhall  be 
rendered  in  value.     25  E.  3.  51.  b.  52.  ] 

[2.  Soil  feems,  if  he  be  in  vrzx^forbis  body  onljy  and  not'for  any  ' 
land  at  the  time  of  the  voucher,  yet  he  ought  to  be  voucbed  in  ward. 
Contra  17  E.  3.  47.  b.  J 

[  3.  If  he  who  is  to  be  vouched  be  in  ward  of  the  kingy  be  (hall 
be  vouched  in  ward  of  the  king.  26  E.  3.  58.  b.  i  £•  3. 
13.  b.]  ,  . 

[  4.  If  a  man  devifes  land  devilable  to  another  during  the  nonage  of 
bis  heir  J  and  dies,  the  heir  may  be  vouched  in  the  ward  of  the  devi- 
fee.    27  £.  3.  79.  adjudged.  ] 

5*  In  dower  if  the  tenant  vouches  the  heir  within  age,  he  fhall 
vouch  him  in  ward  of  fuch  a  one,  if  he  be  in  ward.  Br.  Dower^ 
pL  98.  cites  48  £.  3.  5. 


(Y)  Voucher  in  Ward.  When  an  Infant  '^^  f  yy  1 
vouched  in  Ward,  in  wJbofe  fFard  be  ought  to  be  see  (x.  3) 
vouched.  .  '   ^^'^ 

[  I.  1  F  the  king  grants  over  the  ward  of  the  body,  and  land  of  a  *  Br.  Vou- 
*  ward,  the  heir  may  be  vouched  in  yf2iAofthe  grantee.     46  l\^^^*^'(^' 
£•  3.  19.  b.  •  3  H.  6.  17.  b.  18  E.  3.  38.  b.  20  E.  3.  58.  i  £•  3.  —in  duwl 

1^,  b.  1  <r  the  temtnt 

^       •'  vmtkid  tb* 

rxar£:mtf  hecaufe  the  Baton  held  fomt  land  of  the  king  In  chief,  attd  Imf  infocage,  and  died,  the  heir  vi\x\x» 
in  jpe,  and  the  king  grantid  tb€  tuard of  tht  body  to  onfy  and  thf  vj  'idtftbc  land  t9  another  \  and  there- 
fore be  vouched  tbi  ffutrdianiy  and  prayed  aid  of  the  king,  and  r.ou  id  not  have  tke  aid,  becaufe  the  kitfg 
had  amoved  his  hands,  and  therefore  had  the  voucher  without  itie  aid,  and  fiimmons  ifTued  agaiuit 
2i\;  aidbt  veuchtd  tbe  beiraifo,  by  reafon  offocage,  and  had  fumroons  agaioil  ail.  Br.  Voucher,  pL 
37.  cites  47  E.  3. 1 8. 

[  2.  If  there  are  diverfe  lords  hyfervice  of  chivalry^  to  whom  he  is 
in  wardj  he  ought  to  be  vouched  nn  ward  of  ally  becaufe  the  charge 
ought  to  be  equally  upon  all.  46  E.  3.  20.  21  E.  3.  53.  ^2  £.  3.  f . 
b.  3.  b.  25  E.  3. 52,  b.  I E.  3. 16.  ] 

G  2  [3.  S0 


17  Ooat|>a. 

Dower  ^  ^^  g^  he  fljall  be  vouched  in  ward  of  the  klng^  and  tftb't  other 

asahfft  E.    lords^  where  he  is  in  wsird  to  all.     i  £•  3.  16.] 

•  M.  who  vouched  to  warranty  the  Jm  and  bnr  in  luard  of  the  kinzt  «*'  diverjt  other  hrdi,  guardtant  of 
t/^r  itmds  of  the  fame  heir  in  their  haails,  and  was  oufled  o^  the  other  lords,  and  ihcy  furceafed, 
«nd  awarded  that  htjutagmnfi  th*  king  \  and  zhtT* procedendo  came  ;  and  upom  this  \\%  vouched^  as  above^ 
the  fame  heir  in  ward  of  the  king  and  the  other  lords,  and  wasoufted  nf  the  other  lords,  becaufe 
when  the  heir  is  in  ward  of  the  king^  all  his  land  (hall  l>e  awarded  into  the  hands  of  the  king,  and 
out  of  his  hands  livery  ihall  be  fued  i  to  which  all  the  juAices  agreed.    Br.  Voucher,  pi.  46.  cites  2 

[4.  So'if  the  heir  be  in  ward  to  a  lord  by  knight  fervke  forfonu 
landy  and  in  ward  to  his  next  friend  for  focage  land,  and  the  heir  is 
vouched  by  a  ftranger,  he  ought  to  be  vouched  in  the  ward  of  both 
becaufe  the  charge  ought  to  be  equal.     25  £.  3.  5 1.  ] 

[5.  5^  if  a  writ  o^  dower  be  brought  againji  the  alienee  of  the  ba^ 
ronj  who  vouches  the  htir^  he  ought  to  vouch  him  in  ward  of  the 
guardian  in  chivalry,  and  alfo  of  the  guardian  in  focage,  if  the  dc* 
mandant  be  not  guardian  in  focage.     25  £.  3.  50.  b.  51.] 

[6.  The  fame  lawy  though  the  demandant  be  guardian  in  focage ; 
for  the  alienee  cannot  pray  that  the  demandant  endow  herfelf  of  the 
pluis  belle  part ;  but  the  guardian  in  chivalry  may,  when  he  comes 
in.  27  £.  3.  79.  Admitted.  Dubitatur  25  £.  3.  50.  b*  51.  b.  con- 
tra 21  £•  3.  28.  b.  Adjudged.] 

[7.  If  baron  andfefne  bring  writ  ofdower^  the  tenant  may  vouch 
the  heir  of  J.  S*  in  ward  of  the  baron^  though  he  be  demandant.    22 

^•3-30  .  .  .  ,  ,  . 

t_^_  — .       [8.  If  an  heir  be  vouched  in  ward  ofdiverfe  lordsy  and  after  tt- 

*  Fol.  750.  abates  by  return  of  the  death  of  one  of  the  lords,  he  ought  td  b«  ♦ 
vouched  in  ward  of  the  lords^  and  of  the  executor  of  him  who  fs  dead, 
22  £.  3,  3.  b.] 

[9.  And  in  this  cafe,  if  another  of  the  lords  had  aliened  his  eftata 
afier  thejirji  voucher,  yet  he  may  be  vouched  in  his  ward  with  tbg 
others ;  tot  he  {hall  have  his  recovery  againft  him  of  the  land  which 
he  had  the  day  of  the  firft  voucher.     22  £.  3.  3.  b.j 

[10.  But  in  this  cafe  he  may  vouch  him  in  ward  of  the  afj^gnm 
with  the  others^  if  he  will.     22  £.  3.  3.  b.] 


» 

r  ^3  1  (Y-  2)    Voucher  by  the  Statute. 

[l.  IF  baron  and  feme,  feifed  in  fee  in  right  ofthefeme^  give  to  an* 

■    other  in  tail,  and  after  they  die,  the  heir  of  the  feme  (hall  not 

•  See  (B.a)  be  rebutted  by  the  ^Jiatute  debigamis  by  the  reverfion  with  affetsfrom 

^^'  *•  the  baron  \  becaufe  now  by  the  diiagreement  of  the  htir,  it  is  only 

the  gift  of  the  baron,  by  which  he  has  made  a  difcontinuance  and 

gained  a  new  reverfion,  which  the  heir  is  to  defeat  by  this  afUon^ 

and  therefore  this  (hall  not  be  any  bar.    38  £.  3.  33.  Adjudged.] 

2.  Ixi  formedon  {/"certain  lanm  etnd  renty  the  entry  into  part  ihall 
abate  the  whole  writ ;  for  he  has  &Uiiied  his  own  writ  by  his  own 
tSt.    Br.  Voucher,  pi.  109.  cites  5  £•  4. 116. 


(Z)  Voucher^ 


2Ioucbett  7S 


(Z)  Voucher.  Judgment.  In  what  Cafes  the 
Judgment  fhall  h^JinaL  Upon  Pleading  between 
the  Tenant  and  Vouchee. 


[ 


I.  TN  right  pfward  againjl  baron  andfeme^  who  vouch  %  S.  hi 
^  demands  the  lien^  and  theyjhew  the  deed  of  lien,  which  ihews 
his  deed  of  ^rant  of  the  ward  to  the  feme,  whereupon  the  vouchee 
demands  juJgmenf  whether  he  fhall  be  bound  by  it,  becaufe  the 
faaron  is  a  ftranger  to  the  deed ;  upon  which  the  parties  demur, 
and  it  is  adjudged  againft  the  vouchee,  the  judgment  ihall  be  pe- 
femptory  agsunll  him,  fcilicet,  that  the  pkintiiFihall  recover  againft 
the  tenant,  and  the  tenant  over  againft  the  vouchee.  30  £•  3.  6« 
b.   Adjudged,  14^  l^.j 

[2.  So  it  had  been  peremptory,  if  it  had  been  acQudged  againft 
die  tenant.    30  E.  3. 6.  b.] 

3.  In  dower  the  tenant  vouched  the  heir  in  ward  of  one  E,  wh§ 
came  and  faid  that  he  had  nothing  in  ward^  and  fo  to  iflue ;  and  the 
deioandant  recovered  immediately.  Br.  Counterplee  de  Garrantiei 
pi.  5.  dt^  10  E.  3.  and  Fitzh.  Judgment,  209.] 


(A.  a)  Voucher.    Judgment.    Againji  whom  Judg- 
ment final  fhall  be. 

[l.  T  F  tenant  in  writ  of  right  vouches,  and  vouchee  enters  int9 
.  *  the  warranty^  ana  makes  default  after  the  mife  joined^  ]udg» 

ment  final  ihall  be  given  for  the  demanaant  againft  the  tenant.  10 

H.  6.  2.  adjudged.] 
[2.  Jnd  in  this  cafe  the  tenant  Jhall  hav^  a  common  judgment  to  •  To  hol4 

have  in  value  againft  the  vouchee,  but  not  final,  fcilicet,  •  quit  for  ^"^^ j*^* 

perhaps  he  has  loft  but  for  life  or  in  tail.     10  H.  6.  2.  adjudged,  juigment 

26H.  8.8.b.]  in  value 

was  given 
for  the  tenant  againil  the  vouchee.    Br.  Droit  de  ReAo,  pi.  57.  [^j  cites  S.  0> 

3.  li  tenant  fir  life  vouches  a  Jiranger^  the  demandant  counter •  r  ^  -i 
pleads^  2aii  it  is  fiund  for  hinij  there  he  in  reverjion  has  no  remedy  L  /  ^  •* 
hut  by  writ  ofrtght.    Br.  Voucher,  pi  1 10.  cites  5  £.  4.  2.  Ww* 

Uii  ut^tbewarramtyy  and  hfes  by  aidtioD  tried  or  by  default.    Br.  Voucher,  pi.  i  lo.  cites  5  £.  4.  2« 

4.  Where  two  make  warranty^  and  the  one  dies^  the  lord  and  the  Br.  Reco- 
heir  of  the  other  (hall  be  vouched,  and  {hall  have  judgment  of  the  l^'^'^^ 
whole  againft  the  oney  and  againft  the  other  j  but  he  fliall  not  have    *  ^ 
execution  ef  the  whole  agair$  each  ofthem^  and  the  caufe  is,  becaufe 

eadi  warranted  the,whole  by  himfelf,  and  both  the  whole  in  coni* 
mon,  Br.  Voucher,  pi.  165.  cites  16  H.  7.  12. 13. 


G  3  (B.  a)  Re^ 


79  Qouctier* 


^Z£!;  (^*  ^)  Recovery  in  Value.    How  the  Judgment  fliall 

be  given  in  Dower. 


^^     [l.  T  N  writ  of  dower,  if  the  heir  of  full  age  be  vouched  by  the 
5*6  E.^  tenant  in  the  farm  county 'i  the  judgment  ihall  be  conditional^ 


Br.  Rcco- 

vcf7, 

cites  6  li.  3t  ^  ^      _  ,     _ ,  _ 

II.  that  is  to  fayt  againft  the  heir,  if  be  has  ajfetsy  and  that  the  tenant 

^'^-^?r^~  (hall  hold  in  peace  ;  and  if  he  has  not  ajfetiy  then  againft  the  tenant, 

"ricuio"°  ^^'^  ^^  tenant  over  againft  the  heir,  when  he  has.     ♦  48  E.  3.  5« 

\A.  a  s.  P..  Co.  9.  17.  b.     2  H.  4.  8.  17  E.  3.  20.  18  £•  3.  36.  b.  38,  b.  43 

titcsiH.      Aff.32.J 

*  Br.  Voucher)  pi.  38.  cites  S.  C.  and  P.  Bat  when  the  heir  is  vouched  in  ward,  there  every 
one  ihall  anfwer  for  his  portion,  and  the  demandant  (hall  recover  againft  the  tenant,  and  he  over 
againft  every  of  them  for  his  portion ;  fo  that  before  the  tefiant  has  recovered  in  value  againft 
them,  he  (hall  have  their  portion  extended  ;  for  though  one  has  aflets  to  anfwer  in  value,  yet  every 
one  (hall  render  according  to  hit  portion;  and  afterwards ^rofu/  capt  advaUntiam  was  awarded 
ngjiafi  tachjor  bispcrtion,  and  writ  of  extent  to  tbtjherijj^ 

[2.  If  the  heir  be  vouched  ay  other  than  him  who  is  tenant  in  de-* 
mefne^  the  judgment  (hall  not  be  conditional.     18  E.  3.  36.  b.] 

[3,  [/&]  in  writ  of  dower^  if  the  tenant  vouches  jf,  S.  who  voU" 
ches  the  heir  of  the  baron  in  the  fame  county  who  makes  default^  the 
judgment  fhall  not  be  conditional,  fcilicet  againft  the  heir  of  the 
baron,  &c.  becaufe  the  heir  is  not  vouched  by  the  tenant  in  demef- 
ne ;  but  the  judgment  fball  be  againft  the  tenant,  and  he  over,  &c. 
18  E.  3.  36.  D.  adjudged.     28  E.  3.  99.  b.  adjudged.] 

[4.  But  if  the  vouchee  vouches  the  heir  of  the  baron  in  ward  of  the 
demandant^  the  judgment  (hall  be  that  the  demandant  (hall  recover 
of  the  land  in  ward,  and  the  others  ftiall  go  in  peace.  56  £.  3, 
Itinere  Litchfield.  Rot  14.  adjudged.] 

[5.  If  in  dower  the  heir  be  vouched  in  other  county^  who  entei^s 

into  the  warranty^  and  fays  that  he  has  not  by  defcenty  and  tenant 

avers  that  he  has  aJfetSy  the  demandant  (hall  recover  immediately 

againft  the  tenant  g<  nerally,  and  (hall  leave  him  to  fue  over,  *to 

have  in  value  againft  the  heir.     17  E.  3.  40;  b.  41.  adjudged.] 

In  dower  [6.  If  the  heir  of  the  baron  in  writ  of  dower  be  vouched  in  ward 

the  t€mmt      iff  the  fame  county^  and  in  other  counties  the  judgment  (hali  not  bq 

IZlfit    conditional,  but  againft  the  tenant,  &c.     18  E.  3.  38.  b  ] 

karon  in  ward  of  the  king^  and  prayed  that  Ir  ^ e  fumn.j.ed  in  thf  ftme  9f*tnty\  and  therefore  the  ferae 
could  not  recover  *  her  dow?  r  immediately.  But  contra  u  here  he  vouches  the  heir,  and  prays  that 
he  btfunmoned  in  a  foreign  county.    Note  the  diverfity.     Br.  Voucher,  pi.  4..  cites  3  U.  6.  17. 

♦[  80  ] 

[7.  [But]  if  the  heir  of  the  barori  in  writ  of  dower  be  vouched 
in  the  fame  county^  and  in  other  counties^  the  judgment  (hall  be  con-! 
ditional,  that  is  to  fay,  againft  the  heir,  if  he  has  affets  in  the  fanu 
county^  ifnot^ againft  the  ienanty  &c.     18  £.  3.  55.  adjudged.] 

[8.  In  a  writ  of  dower,  if  the  tenant  vouches  the  heir  in  ward 
of  the  grantee  of  the  king  the  judgment  (hall  be  againft  the  heir  in 
ward  of  the  grantee,  and  (hat  the  tenant  (hall  hold  in  peace.  26  £• 
3. 58.  b.  agreed*] 


(Houdiet*  So 

f9.  So  if  the  hetr  be  vouched  in  the  ward  of  the  king^  the  judg- 
ment (hall  be  againft  the  heir  in  ward!  of  the  king,  and  that  the  te- 
nant (hall  hold  in  peace.  26  £.  'j.  58.  b.  faid  to  be  adjudgeci,  and 
there  it  is  fo  held  sdfo.     i  £.  3.  16.  b.  adjudged.] 

10.  Grandfather^  father^  and  fon.  The  grandfather  and  the 
father  died.  The  fhne  of  the  father  was  endowed  of  the  third  part 
of  the  tenements.  The  grandmother  brought  dower  again  ft  her^  and 
fbe  vouched  the  heir^  and  the  demandant  recovered  againft  the  feme 
of  the  father,  and  (he  recovered  over  againft  the  heir  the  third  part 
of  the  remaining  two  parts,  and  did  not  recover  in  value  of  the  third 
part  J  for  the  firft  endowment  was  more  than  (he  ought  to  have, 
and  (he  (hall  not  recover  over.  Quod  nota.  Br.  Recovery,  pi.  5. 
cites  5  E.  2.  and  Fitzh.  Voucher,  249. 

11.  in  dower  the  demandant  had  judgment  to  recover,  and  to 
have  execution  of  the  land  of  the  heii'  in  his  ward,  if  he  hasafiets ; 
and  if  iiot,  againft  the  tenant,  and  he  over  in  value;  and  if  he  has 
not  to  the  value,  then  that  Jhe  Jhall  retain  for  the  portion  which  Jhe 
baSj  zndfor  the  rejl  that  Jhe  recover  again/i  the  tenant ^^  and  he  over 
invalu^.     Br.  Recovery,  pi.  47.  cites  2  E.  3.  and  Fitzh.  Voucher, 


(C.  a)     Voucher.     Judgment.     How  it  fhall   be  sc©  (b.  a) 

given. 


[i.  I  N  writ  o^  dower  the  judgment  fliall  be  that  the  demandant  And  the 
*   fhall  recover  againjl  the  heir  if  he  has^  if  not  againft  the  te-  tenant  over 

.w.n«>        .••IT    n    ^r\'\  in  value  a- 

mnt.      17  i!,.  3.  20.]  gainftthe 

TO'Jchee.  Br.  Counterp'ec  Uc  Garrunty,  pi.  7.  cites  6  £.  3.  and  Fitzh.  Vouch.  246.  anJ  M.  3  E.  s. 
tt)ld.  109. 

2.  In  dower,  the  tenant  vouched  two  as  heirs,  viz.  the  one  as  heir  Brooke 
in  chivalry,  and  the  other  as  co-heirs  infocage,  and  the  one  was  rc^  fo7ccThat 
turned  fummoned  and  did  not  come,  nor  at  the  grand  cape  ad  valen-  if  the  vw. 
i\2m,  2tA  the  other  .was  returned  nihil  at  the  Jummons,  and  the  like  f^-'*"''^ 
at  the  alias,  and  at  the  pluries,  and  at  thefequatur  h£  was  returned  rctl'Tdfum^ 
nihil  in  land  by  defcent,  and  that  he  fummoned  him  in  land  which  he  m-jned  inland 
had  purchafed\  and  judgment  was  given  that  the  demandant  re-  h  ^'^^^ 
ewer  the  moiety  againjl  him  who  was  returned  fummoned,  and  did  not  ^^^^.  ^^{^^^^ 
come  at  the  grand  cape,  if  he  had,  &c.  and  if  not,  to  recover  the  whole  the  untitt 
0gainft  the  tenant  \  and  the  tenant  loft  his  warranty  againft  the  other,  fr-^^^  ru-^-Jcr 
hecaufe  the  fummons  was   not  ferved  in  the  land  defended^  but  in  the  '"J^l:),:^, 
land  purchafed,  which  is  not  well.      Br.  Sequatur,  pi.  4.    cites  buttfh.hl 
Fitzh*  tit.  Judgment,  170.  anno  13  E.  3.  "  '^^  wurnm^ 

"^         ^  mored,  as  he 

was  not  here  in  land  purchafed  by  hinji  or  if  he  be  retutmd  nibi/,  there  the  tenant  ftiniriofe  his  ^^  nr- 
rauy,  and  fliaU  not  recover  in  value  ;  and' therefore  fee  that  thofe  worii"?  oTfcqnatur  ad  periculum 
of  the  tenant  is  fach,  that  if  the  tenant  cannot  caufe  him  to  he  returned  fummoned  •  in  land  by 
defcent,  he  fliall  lofe  his  warrantj  ;  quod  nota.  Br.  bciiuamr,  pi.  4.  cites  Fitzh.  tit.  Jud'-menr, 
170.  anno  13  E.  3.  *[    81     ] 

G  4  3.  The 


8x  Ooucfien 

Br.  Vou-  J,  TTie  demandant  demanded  dower ^  and  the  tenant  vouched  the 

lAT^'  cites  ^^^^  ^^^  ^'^  ^^  appear  at  the  alias fequatur ;  hut  it  did  not  appear 
tU.4»7.8.  what  return  was  upon  the  fequatur,  and  the  demandant  recovered 
againft  the  vouchee  if  he  had  in  the  fame  county ^  and  the  tenant  to 
hold  in  peace,  an)d  if  the  vouchee  has  not  affets  there^  then  that  the 
demandant  Jhall  recover  againjl  the  tenant^  and  the  tenant  ever  in  va- 
lue againft  the  vouchee ;  and  yet  the  vouchee  never  appeared^  nor 
was  party  to  the  record  \  therefore  quaere  legem.  Br  Recovery,  pL 
20.  cites  2  H.  4*  7. 


Fol.  752.  (D^  a)     Voucher.     At  what  Time.     [After  Aid.] 

Br.  Vou-      [l.   T  N  pracipe^  if  tenant  in  tail  prays  in  aid  of  herfifler  coparce^ 

€ite«'s.^c!^  "^^'  ^^^  ^^^  '^^  ^®  ^^y  ^fi^^  vouch  herfelf  and  her  fitter  as 

Quod  Rou,  aflignees  of  the  donor,  upon  warranty  of  their  father  to  the  donor, 

aid  and  andaffigns,  tofave  the  tail^  becaufe  before  the  aid  pfayer  (he  could 

^^JSd  the  ^<>^  ^^"^^  ^^^  voucher.     40  E.  3.  22.  b.] 

lame  perfon  one  after  another.  ■         See  (E.  a)  pi.  29.  S.  C.  and  the  note  there 

Br.  Vou-  [2.  If  the  tenant  has  aid  granted^  and  pray ee  is  ready  to  joijty  and 

cites's^C.^'   /^«tf«/  will  not  accept  him,  he  (hall  not  vouch.     9  H.  6.  3.  b.  Cu- 
P^rCur.      ria.] 

•Br. Vou.        1^3.  jffter  aid  prayer  and  default  made  by  reverfioner,  the  lejjie 

k7!'cU«      cannot  vouch    him,  bccaufe    he   has   delayed  him  once  before. 

s.c.ac-      6  H.  4.  3.  b.  *  7  H.  4.  15.  18  E.  3.  51.  b.  Contra  11  H.  4.  59, 

cordiogty.     b.  Adjudged.] 
^^S.  p.  Br. 

Voucher,  pi.  73.  cites  zt  H.  6.  39.  By  the  opinion  of  the  court ;  for  a  manflMll  net  be  delayed ttviu 
for  otuandtbefime  cauj: ;  for  the  tiid  aid  prayer  was  by  reverfion,  aod  it  (hall  be  intended  that  the 
fame  reverfion  is  the  caufe  of  voucher.  Br.  Coumcrple  de  Voucher,  pi.  3^.  cites  S.  C.—»«. 
But  Br.  Voucher,  pi.  51.  cites  x  i  H.  4.  59.  That  in  dower  the  urunt  for  life  prayed  aid  of  kim  in 
ttvirfioMy  who  was  fummoned,  and  woufd  mtjoitf  by  w  hich  he  vouched  him,  and  had  the  voucher. 
Per  Cur.  notwithftanding  the  aid  prayer  before ;  contia  M.  40  £.  3.  but  ifhejl^iws  other  cau/ef  he 
loay  h^ve  the  voucher ;  and  the  fame  if  he  fhews  no  caufe  ;  contra  if  he  (hews  the  fame  caufe ; 
quod  nota.— — — //"the  prayee  will  nctjiin,  there,  the  tenant  may  vouch.  Per  Cur.  Br.  Voucher^ 
pl.  6.  cites  ^  H.  6.  3. 

[4.  But  he  might  have  vouched  a  Jiranger  after  the  aid  and  de- 
fault by  reverfioner.  11  H.  '4.  59.  b.  9  H.  6.  3.  b.  18  E.  %. 
51.  b.] 

[5.  So  after  aid  granted  and  default  by  reverfioner,  the  Uffee  eau-^ 
not  vouch  himin  reverjion  for  other  caufe  than  for  the  czukj  for  which 
he  had  the  aid^  unlefs  the  caufe  be  artfen  after  the  aid  granted.  iS 
£•  3.  5i.b.  Dubitatur.] 

[6.  [But]  after  aid  granted  and  default  by  reverfioner,  the  Icflee 
may  vouch  a  Jiranger  as  aj/ignee  to  the  reverfioner.      II    H*   4* 

59-  !>•] 
^^^'\^'        [7-  If  tenant  for  life  has  aid  of  him  in  reverfionjAej  both  ma? 
dl«  s.  c.'    vouch  afterwards.     •  9  H.  6.  3.  b.  18  E.  3.  51.  b.] 
per  Cur.  [8.  If  tenant  for  life  has  aid  of  the  king  in  reverfien  generaVj^ 

and  afier  a  proadendo  comesy  be  cannot  vouch-  the  king  (that  is  ta 

&7. 


fij,  to  have  aid  in  lieu  of  voucher)  becaufe  the  leaie  was  with 
warrantV)  and  dierefore  he  might  have  fhewn  it  before.  9  H.  6. 
^»  b.l 

[9*  But  in  this  caie,  after  the  procedendo  the  tenant  Jhall  have  [   o2  .  J 
aid  in  lieu  of  voucher  j^r  a  new  caufe  happening  fince  the  firft  aid. 
9  H.  6.  3.  b.]  ' 

[10.  [But^  if  tenant  for  life  has  aid  of  the  king  in  reverfion  gc-  •  Br.  Voo- 
nerally,  and  after  procedendo  comes,  he  fliall  *  not  vouch  a  Jtran-  chcr,  pu 
ger  efter^  becaufe  it  appears  that  he  is  to  have  in  ralue  of  the  king,  buTBrookd 
therefore  not  of  both.     Alfo  peradventure  the  prayer  in  aid  was  in  makes  a 
lieu  of  voucher,  for  the  entry  is  all  one  where  it  is  for  feeblenels  qujere 
of  eflate,  and  where  in  lieu  of  voucher,  and  therefore  ihall  not  have  f^*^  J^. 
odier  voucher,  and  he  has  once  delayed  the  demandant,  and  no  judg-  try  is  all 
ment  may  be  before  other  procedendo  comes,  and  therefore  the  one»  ^^  ^^ 
pl^  fliall  not  be  put  in  the  mouth  of  a  ftranger.     9  H.  6,  3.]  of*voi!Jber 

or  for  feeblenefs  of  eftate,  by  all  Che  clerks,  qaod  nota.    And  Brooke  fays,  it  feems  becaufe  ibm 
eotry  is  all  one  that  die  tenanc  is  at  large  to  vouch  a  ftranger. 

[11.  After  aid  and  default  by  him  in  reverfion  the  lejfee  canmt  Br.  Aid,pl. 
vouch  the  reverfioner  as  aj/ignee  of  the  reverfion  upon  a  warranty  ^•^'^•sS.C- 
made  by  J.  S.  whofe  heir  the  reverfioner  is,  and  fo  vouch  him  as 
heir  to  J.  S.  though  it  be  a  new  caufe  i  for  he  is  the  fame  perfon  whp 
made  dejfault  before.     18  £•  3.  51.  b.J 


(D.  a.  2)     In  what  Cafes  a  Man  may  vouch  where 

be  cannot  have  Aid. 

1.  T  N  right  of  advowfon  the  tenant  aUedged  gift  in  tail  to  the  »w-  Br.  Aid,  pi. 

*  ther  of  the  tenant^  and  that  A.  the  donor  had  iffue  another  ^- cites  S.C. 
iaugbter^  and  the  faid  mother  of  the  tenant^  and  diedy  and  the  two 
Men  died,  and  that  his  aunt  had  iffue  P.  by  which  he  prayed  aid  of 
r.  as  his  coparcener  of  the  reverfion  of  the  premiflles  which  is  de- 
fcended  to  them  by  the  grandfather,  who  was  the  donor,  &  non  al- 
'locatur ;  for  he  is  not  party  to  the  tail^  and  fo  is  as  a  ftranger  to  this 
eftate,  by  which  he  vouehed  himfelfand  the  other  coparcener  of  the 
rererfion  by  reafon  of  this  reverfion^  quod  nota  bene.  Br.  Voucher, 
pL  3.  cites  2  H.  6.  i6. 

2.  Per  Markham,  in  die  time  of  R.  2.  If  it  might  appear  that 
hi  who  prayed  in  aid  could  vouchy  he  was  always  ouibed  of  the  aid, 
and  put  to  the  voucher,  except  the  tenant  by  the  curtefy^  who  might 
pray  in  ^id,  but  cannot  vouch.     Quod  non  negatur.    i5n  Voucher, 

pL  73*  cites  %%  IL  6.  39.    . 


(£•  a)  Vouchc|> 


82  Uouchtt* 


(E.  a)    Voucher*     How  the  Voucher  is  to  be  made. 
^^1^}^      In  .what  Cafes;    Without  Caufe  Jhewn,  and  in 

what  not. 

Br.  Conn-    f  j.      A  Man  fliall  not  vouch  himfel/ vnthont  caufe  (hewn,     32  H. 

Vo-Sche?  ^-  '3-  b.  40  E.  3.  36.    50  E.  3.  3.  II  H.  4.  21.  42.  10 

pl.5.ciics  H.  6.  18.  14  H.  6.  4,  21  E.  3.  37.  29  E.  3.  29.  38  E.  3.  4.  b. 
40  E.  3.14-  27  E.  3.  89.] 

Where  '  ^       y  J 

the  tenant  in  tail  vouchee  htmfelf  to  favc  the  tail,  he  (hall  (hew  caufe;  per  Hank.  Br,  *  Voucher,  pi. 
49.  cites  II  H.  4. 19.— —S.  P.  becaufe  it  is  out  of  the  common  couri'e  ;  and  the  demandant  fhall 
have  a  counterplea  to  the  caufe.— —So  it  is  when  he  vouches  himfelf  and  his  brother  as  tenant  vol 
borough  englifti.    z  Inft.a46. 

♦[«3] 

•  Br.Coun-  [2.  A  man  fliall  not  vouch  hhnjelfand  a  y?r^7«^rr,  without  caufe. 
v^dTh."    •40  £•  3-  H-  22.  b.  29  E.  3.  46.  27  E.  3.  84.] 

cTy  pi.  5.  citesS.C. 

[3.  One  coparcener  fliall  not  vouch  herfelf  afier  feverance^  and 
her  Jifter^  who  is  deoiandant,  without  flie wing  caufe.  11  H.  4« 
20.  J 

[4,  So  before  partition  on^  coparcener  fliall  not  vouch  herfelf  and 
her  lifter  coparcener,  without  fliewing  caufe.  Admitted.  2  H.  6. 
16.  becaufe  of  the  revcrfion  defcended  to  them.] 

[5.  One  coparcener  fliall  not  vouch  herftfter  coparcener  and  her-^ 
felfi  without  fliewing  caufe.     17  E.  3.  46.  b.  59.  J 
Br.  Vol-  ^6.  If  2  coparceners  bring fornudon^  and  the  one  is  fum^noned^  and 

Iq!  S.^P  S^iTedy  and  tenant  vouches  her^  who  is  fevered^  as  heir  to  the  com^ 
cites  s.c!—  nion  anceJioTy  flie  ought  to  fhew  caufe,  becaufe  flic  was  a  deman- 
l{z/>rcecif>€  dant  before  feverance.  11  H.  4.  19.  Curia.  And  if  flie  counter- 
T^'^ntz    P'^^  ^y  *^  ftatute, flie  will  abate  her  own  writ.  20  H.  6.  3.] 

arejummonednndfevtrcdt  the  tenant  cannot  vouch  them  that  be  fummoned  and  feveied,without  Chew- 
ing caufe,  becaufe  it  is  out  of  the  common  courfe ;  and  the  caufe  being  (hewed,  the  demandant 
fliall  counterplead  the  fame.    2  IvtSi.  246. 

The  demandant  cannot  have  the  ^enerulcmnterplea  where  the  one  of  the  demandants  is  vouched^ 
an{^  therefore  the  tenant  muft  (hew  caufe.    Br.  Voucher,  pi.  49.  cites  1 1  H.  4. 19.  per  Thini. 

[7.  A  man  fliall  vouch  the  demandant  and  a  Jlranger^  v/iAout 
caufe  fliewn.     11  H.  4.  21.  b.     Contra  20  H.  6.  2.  b.] 

[8.  But  in  writ  again/i  2,  the  one  makes  default  afier  default^  and 
the  other  pleads  fole  tenancy  in  himfelf  he  may  vouch  the  other^  who 
made  default  without  caufe  fliewn.  1 1  H.  4.  20.  becaufe  he  may 
vouch  at  large,  and  the  other  is  out  of  court.] 

[9.  If  he  in  reverfton  be  received  upon  default  of  the  Meefor  life^ 

he  cannot  vouch  the  lefjee^  who  had  before  loft  the  franictenement, 

to  fave  it  now,  without  caufe  fliewn.     17  £•  3.  68.  b.   Adjudged 

18  E.  3.  30.] 

Br.  Vouch-       [10.  In  aHion  againfl  baron  and  feme^  if  tbcy  vouch  the  baron^ 

*r»  ^\  ^*'     they  ought  to  fliew  caufe.    39  E.  3.  9.  b.] 

c.tesS.C.  J       ^  .  O^        ^   ^       J  ^^^^   |.^^j 


fil.  f  5«J  In  adion  againft  baron  and  feme,  if  thc/wwf,  received  Br.  Vou- 
wftn  default  of  the  baron,  (hall  vouch  the  barin^  ihe  ou^t  to  ihew  ^oo^'^to 
caufe.    25  Am  14.     Curia.]  S.  c. 

[it.  [Sei]  In  a^on  againft  baron  and  feme  they  vouch  J.  who 
vouches  the  baron j  be  ought  to  ibew  caufe.*    43  1^«  3*  7*  17  £•  3. 

47-  *»•  74-] 

fi3.  So  if  the  baron  makes  default,  and  feme  vouches  %  who  en»  gr.  Vouch* 

ters  and  vouches  the  baron,  he  ought  to  mew  caufe ;  for  when  he  er,  pi.  12. 

wananted  to  the  feme,  he  warranted  to  the  baron.     43  E.  ?.  7.I  £1[*^  %-  ^• 

-r**  J  /  J  xhat  J.  ca- 
tered and  vouched  the  bartm  by  mfiran^t  na/ru ;  and  the  dfmandartt  JaiH,  that  the  vouchee  and  tbt  barvm 
0rtouwJtbs/amep^fon,}udgtntat  if  without  caufe,  and  he  was  compelled  to  fhew  caufe. 

[14.  In  a£lion  againft  baron  and  feme  they  vouch,  and  vouchee 
vntches  the  baron  and  feme,  he  ought  to  fiicw  caufe*  44  £.  3* 
38.  b.] 

[15.  If  one  or  two  vouchees  vouch  his  voucher,  he  ought  to  (hew  Br.  Voa. 
caufe ;  for  the  vosicher  cannot  ftand  with  common  intent*     1 1  H^  c^c,  pi.  50. 

.    JO  1                                                                                                                                     cites  S.  C, 
4-  42'J  S.  P. 

Br.  Voucher,  pi.  166.  cites  x6  U.  7.  13. 

[16.  But  if  two  vouchees  vouch  another,  who  enters  into  the  war-   f    84.    1 
rarity,  and    vouches  one  of  his  vouchors^  he  ought  to  fhew  caufe,  Br,  Vouch- 
though  a  good  warranty  may  be  between  them  upon  a  feoffment,  er,  pi.  50. 
II  H.  4.  42.)  ,  cites  S.C. 

(17.  A  man  may  vouch  txvo  brothers  as  one  heir,  without  {hewing  j— ,_^^_-^ 
caufe,  as  to  lay  that  they  have  gavelkind  land  by  defcent.  43  L.  fol.  754. 
3.  19-} 


Br.  Voucher,  pL  13.  cites  S.  C— — -Br.  Coontcrplea  of  Voucher,  pi.  ii.  cites  S.  C 
Bitt  in  a  f-^pe  the  tenant  voucbd  two  brahrtn  as  one  hfiry  and  that  ths  younvfjl  wnS  tuithin  age  ;  and 
)>ecaufe  it  was  out  of  common  couife,  lie  was  ruled  10  fhew  caufe,  and  (hewei  that  the  father  was 
^eifed  of  lands  in  gavelkind,  and  that  the  fame  dcfcendcd  to  ihem ;  and  the  demandant  couoter- 
pleaded  the  caufe.    2  Inft.  246. 

[18.  In  writ  of  right  of  ward  ^f  the  body  and  land,  if  the  de- 
fendant vouches /or  ^i^^  body,  he  ought  to  feew  caufe.  7  H.  6. 
20.  b.J 

[19.  If  a  mzn  prays  in  aid  of  '^,  becaufe  of  a  reverfion  to  thetn,  i^    . 
heradibus  of  7.  of  them,  whereof  one  who  had  fee  is  dead,  and  the  others 
make  default,  by  which  the  tenant  is  adjudged  to  anfwer,  he  cannot 
vouch  the  other  who  has  fecy  without  (hewing  caufe.     4  H.  4.  3.  b. 
wigudged.] 

[20.  If  leffee  has  aid,  and  revcrjioner  makes  default,  he  cannot 
vouch  the  Jmne  reverjioner  WithoMt  caufe  (hewn.  Contra,  admitted 
II  H.  4.  59. b.] 

[21.  A  man  (hall  not  vouch  another  in  ward  of  the  king,m^o\xt  S.  P.  Per 
(hewing  caufe.    3  H.  6.  17.  b.  adjudged.]  t^he  «ufe"^ 

flieam  was,  that  the  anceftor  of  the  heir  held  of  the  king  in  capite,  and  died  his  heir  within  age, 
hj  reafon  whereof  the  king  made,  &c  And  fo  fee  that  htJhaHnatJhtw  eauft  ofvfarranty^  but  the 
cokfi  vdy  tht  ki^JhouUi  bavt  tbt  ward,    Br.  Voucher,  pi.  4.  cites  S.  d 

[21.  If  one  coparcener  has  aid  granted  of  the  other,  who  makes  de^  ^^'  Vouch- 
fnk  at  the  (iimmons  returned,  if  (he  vouches  afterwards  ajlranger,  ^^6^  s.^c. 

who 


S4  ^ooclbet^ 

contra,  that  whov9ucbes  tbefami  coparaner  wh  mad^  dtfauh^  tot  ihall  not  flieft^ 
opi^onh?  caufe,    20  H.  6.  2.  for  it  may  be  by  her  rcleafc] 

caanoc  vouch  without  lh«wing  caufe,  becaufe  the  demandant  cannot  have  the  general  counterplea 
that  the  vouchee  nor  finy  of  his  ancefiorsy  &c.  for  be  has  affirmed  it  by  the  bringing  of  hii  a^on 
and  by  the  admiitance  of  the  aid*prayer. 

[23.  In  dcwery  tbe  tenant  may  vouch  the  heir  dftht  Baron  with* 
out  mewing  caufe.    4  H.  6.  24.  b*  3H.  6«  17.] 

[24.  ff^en  the  vouchor  ought  tojhew  caufe^  it  ought  to  be  afuf^ 
^See^F.  a)  fi^^^^^  ^''^^f^  of  voucher,  otherwife  it  is  not  good,  n  H.  4.  20,  b« 
pi.  1.    '      21.  Adjudged  ♦  14  H.  6.  4.  b.] 

[25.  If  it  appears  by  the  caufe  (hewn,  that  the  vouchee  had  nothing 

hut  a  pojfejfion  which  is  defeated  by  recovery  or  lawful  entry>  tbe 

#See  (F.a}  Voucher  does  not  lie.     *  19  H.  6.  39.  b.     And  the  caufe  is  tra- 

pl*  3*  verfable.     11  H.  4.  2i.    Curia*     9  H.  6.  50.  b.     14  H.  6.  4.  b. 

10.  b.] 

S26.  If  baron  and  feme  vouch  y.  S,  J.  S.  cannot  vouch  the  baron 
lout  caufe  fhewn.     29  £.  3.  49.  adjudged.] 
[27.  If  a  man  vouches  another  who  vouches  over^  who  vouches  4 
third'i  and  the  third  vouches  the  firfi  vouchee^  he  ought  to  fhew  caufe 
*  Grig,  is     Qf  oufter  of  him,  *  becaufe  the  demandant  cannot  counterplead  him 
qwinrde-**   ^7  *^  ftatute,  he  having  granted  the  voucher  of  him  before.   20  H. 

■landant)      6.  2.  b.J 

[28.  But  the  donee  in  this  cafe  cannot  avouch  the  donor  iivithout 

caufe  (hewn,  becaufe  by  his  feoffment  in  fee  the  warranty  in  fee» 

which  he  had  before,  is  determined.     20  H.  6.  2*  b.] 

r  '8  C   1       [^9*  ^^  ^^  '"^y  ^^"^^  herfelf  and  ajiranger  herjijlir  coparcener^ 

The  cafe      ^^  W&^^^'i  without  fbewing  deed  of  afHgnment ;  for  they  may  be 

was,  that     affignecs  without  deed.    40  £•  3.  22.  b.  Co.  3*    Lincoln  Collie 

in  pra-        63.J 
cipe  quod 

reddat  the  tenant  pnyed  in  aid  of  A.  her  fifter,  and  had  it,  and  after  vouched  herfelf  and 
one  A.  her  fifter,  by  a  ftrange  name,  and  fhewed  for  caufe  of  voucher,  that  T.  her  father  gave 
the  land  to  W.  in  fee,  and  retook  eftate  to  him  and  his  heirs  of  his  body  begotten,  and  fo  vouclied 
tp  warranty  herfelf,  and  A.  her  filler,  as  daughters  and  heirs  of  T.  as  iilignee  of  W.  and  thit  waa 
to  fave  the  tail.  And  though  it  w;)s  objected  that  a  deed  of  aifignment  ought  to  be  (hewn,  yet  thii 
was  waived  afterwards.        See  (D.  a)  pL  i.  ' 

» 

[30.  If  a  lejfee  had  aid  of  him  reverjiony  they  both  cannot  voucb 
tbe  prayee  witnout  (hewing  caufe,  becaufe  this  is  a  voucher  of  him^ 
felf  by  the  prayee.     29  £.  3. 29.  J 

[31.  A  man  may  voucb  a  baron  and  feme  without  (hewing  cauie9 
though  be  vouches  a  feme  covert.    25  £.  3. 43.  b.  adjudged  J 

32.  Though  the  demandant  cannot  counterplead  tbe  lien  nor  tbe 
warranty^  yet  where  the  party  who  vouches  (hall  be  compelled  to 
(hew  caufe,  he  may  counterplead  tbe  caufe ;  quod  nota.  Br.  Coun- 
terple  de  Voucher,  pi.  5.  cites  40  £.  3.  14. 

33.  Formedon  of  the  gift  of  J.  P.  the  tenant  vouched  W*  who 
came,  and  alter  vouched  T.  P.  coufin  and  heir  ofJ.P  which  J.  P. 
was  the  donor,  and  therefore  per  Cur,  he  cannot  vouch  him  witfa«> 
out  (hewing  caufe ;  for  the  demandant  cannot  have  tbe  general  coun^ 
terplea  there ;  for  the  reverfion  is  not  in  die  heir  of  the  donor;  bj 
Wuich  he  vouched  hhn  by  a  flrange  pame,  and  had  the  voudier; 


%th  wnmibA  Ibedtmandant  mof  aver  that  he  u  tht  htirofth* 
ilmr.    Br.  Voucher,  pi.  1 17.  dtes  21  E.  4.  25.  26  ^ 

V  ^\.Z.TP'r'!i  *J"J^'fr*^;> the tertenant  appeared,  znAhid that 
J.  S.  was/afidmfierf  tb,  land  di/charged  of  the  rent,  <Jd  gave  it 
U  hj  OMceJl^  tnt^zoA  vouched  the  dJr  b,  reafon  ^therf 

J^II^n^.H'*  have /r«,.r/.  to  the  caufe,  as  her^,  and  Se 
iMant  OaO  not  be  compeUed  to  /hew  what  re^t  it  is  inhUvT- 
chin  ha  die  dema^  fiaU  have  fir  cnmterpUa  that  he  de- 
W  raafrrvue.  And  the  beft  opinion  was  dikt  he  may  vouch 
out  of  die  degrees  of  d»e  land,  as  here;  for  diis  is  another  thinl 
Aon  urn  demand,  and  therefore  out  of  the'  cafe  of  the  ffatut/  3 

35.  In  praecipe  quod  reddat  againft  two,  if  they  confefi  tenann  in  .  « 
ammm,  they  cannot  vouch  fevtrally  widiout  (hewing  ca!2%?  ''  I'  ^ 
Voucher,  pL  20.  (bis.)  cite/ 12  H.  7.  i.  a.         ^  '*'^"-    *'  ru."':/^^ 

t^::;^^^^!^':^^^^^^ »» -* » -•"<*  c^^e  the  «.c„s?s^ 

36.  In  all  cafn  where  one  vouches  tut  oftomnun  cmirfe  A^r-  a- 
tenant  ought  to  fliew  caufe.    2  Inft.  246,  ^ '    *"  "'^ 

(E.  a.  a)   What  fliall  \k Sufficient  Caufe,  [  86  1 

I.  T  N  fimnedon  in  defcender  the  tenant  vouduvl  h;..r.ir      j  i_     - 

(E.  a.  3)     Counterplea  in  ivbat  Cafes. 

**  I  'iaSJ^f  !^*  ?5  !f  ""*  '^^"'  ^-  ""^  ««ered  into  the 
•nfi^  I^fW,^  Wf^/A*  /*»^«/,  and  was  compelled  to  Aw 
«P^  «d/W<*«»  /4,  tvmt,  infiofedhim,  and  after  hZfidtfhZ 


86  (SiOtttttt^ 

fir  term  tfUft^  the  demandant  faid  that  before  the  kafi  made  to  the 
tenanty  the  tenant  had  nothings  rrift,  and  the  others  e  contra.     And 
fo  fee  where  the  party  is  compelled  to  (hew  caufe,  the  demandant  ^ 
may  have  traverfc  to  the  caufe.    Br.  Voucher,  pi.  94.  cites  12 
Ail.  10.  . 

ISutvAeri  2.  When  the  tenant  is  conceited  to  Jhcw  caufe^  there  Ae  deman- 
pMt^^iT^  dant  (hall  have  counterplea  to  the  caufe,  though  this  matter  goes 
Ibew  caufe  to  the  lien  and  not  to  die  eaufe  of  voucher.  Br.  Voucher,  pi.  49. 
thcr©  ih«     cites  11  H.  4.  19.  Per  Thirn.  and  others. 

demandant  *       ^ 

canaoc  counterplead  the  lien.    Br.  Voucher,  pi.  49.  cites  1 1  H.  4. 1 9.*»-Br.  Counterple  de  Vou- 

cbeo  pl«  2z.  cites  S.  C— -.$.  P.  2  Inft.  146. 


(F*  a)     Voucher.    Counterplea  of  the  Caufe.    What 
Fol.  755.      fhaii  be  good  Counterplea  of  the  Caufe  fliewn. 


Hob.  22.  in   r 
cafe  of  *- 


I.  TTT  H  E  N  the  vouchor  ought  to  (hew  caufe  of  voucher,  it 

Roll  v.  ought  to  b^  z  fufficient  caufty  otherwife  it  is  not  good. 

OsBORN  II  H.  4.  20.  b.  21.  Adjudged.  14  H.  6.  4.  b.J 

Hoban  Ch.  ^2.  As  if  he  {hews  caufe  of  voucher  hecaufe  of  a  deed  which  he 

*.  j.^3^**  {hews  forth,  if  it  appears  that  he  cannot  vouch  by  this  deed  he  fliall 

where 'the  be  ou{led  of  die  voucher ;  for  he  cannot  bind  the  vouchee  by  other 

piaintiif in  jged.    Contra  30  E.  3. 17.  b.J 

warraniia  *#      r         - 

chartae  counud  that  the  A:f'ndMt  enfeoffed  him  by  the  charter  with  warranty j  to  which  the  defendant 
pleaded  ri mi  tuJJ a  by  the  d,fd.  And  Bradlon  in  his  treacife  of  warranty,  cap.  9<  f>  5*  fays  that  ex- 
cipere  potelt  warrantiis  ♦  quod  licet  charta  dc  feoffunnento  fufficifus  fiiit  tamen  donum  fuit  in- 
fuiiiciensy  quia  nunquam  liabuit  feifmam  in  vita  donacoris,  fed  poft  mottem  fuam  intrufit. 

*[  87  ] 

Br.  Couii-  ^2^  If  It  appears  by  the  caufe  {hewn  that  the  vouchee  had  nothing 
VoSclwrf  *"^  ^  pojffjpon  which  is  dcfated  by  recovery  or  lawful  entry  the 
pl.  2.  cites     voucher  does  not  lie.     9  H.  6.  39.  b.J 

9  H.  6. 49.         1^4,,  If  a  man  vouches  one  {hewing  caufe,  and  it  appears  by  the 

caufe  {hewn  that  he  ought  to  have  vouched  another  with  him^  he 

fhall  be  ou{led  of  the  voucher.     19  R.  2.  Aid  ot  the  king  113* 

Curia*] 

Br.  Vouch-       ^^.  If  a  man  will  vouch  himfelf  tofave  the  taily  and  {hews  cau{e 

*  dtcfs  c?  &  fi^  ^^^^  ^'^  grandfather  levied  a  fine  to  B.  who  rendered  it  to  the 

p.  though     grandfather  for  life^  the  remainder  to  his  father  in  tail,  and  fo  vouches 

there  bene    himfelf  as  affignee  of  B.  and  as  heir  to  his  father  in  tally  this  is  good 

tbcfiM^^**  caufe  of  voucher,  though  he  does  ♦  not  alledge  any  warranty  made  te 

B.  whofe  affignee  he  fuppoles  himfelf  to  be ;  for  though  the  caufe  is 

not  good  to  vouch  as  afTignee,  yet  there  is  fufficient  caufe  of  voucher 

fliewn  for  caufe  of  the  reverfion.     50  E.  3.  3.  adjudged.] 

"[6.  If  a  man  vouch  himfelf  as  heir  to  J.  5.  and  vouches  y.  D, 
with  himfelf  and  Jhews  for  caufe  that  y,  S.  and  y,  D.  were  feifed 
and  infeoffed  him  with  warranty^  this  is  good  caufe,  without  (hewing 
what  eilate  the  feoflFors  had,  nor  what  eftate  he  himfelf  took  by  the 
feoffment.     29  E.  3.  46.  adjudged]  .   , 

[7.  When  caufe  is  to  be  {hewn  upon  voucber|.the  caufe  Jhevm  it 

traverfabU. 


w-^- 


m 

tr^erfahle.  IX  H.  4.  21.  Curia  9  H.  6.  50.  b.  14  H.  6.  4.  b.  lO. 
b.  17  E.  3.  46.  59.  29  £.  3.  29.  25  Air.  14.  27  £.  3.  89. ) 

[8.  f  £0]  the  caufe  (hewn  is  traveriable,  though  the  traverfe  be  but 
acountirpUa  of  the  voucher^     29  £.  3.  29.] 

[9.  If  the  tenant  vouches  herfelK  and  M,  herjtfieryondjhtujs  for 
caufe  a  feoffmmt  made  to  her  by  A.  their Jijler'i  whofe  heir  they  are^ 
it  is  a  goodcounterplea  of  the  caufe,  that  they  never  had  any  thing 
cf  the fio^ient  of  K.  their  fi&cr.  17  E.  3.  46.] 

[10.  So  if  baron  and  feme  vouch  the  baron^  andjhew  for  caufe  that  Br.  Coun. 
tht  haron  ^iffecffed  f,  who  infeoffed  the  baron  andfeme^  it  is  a  good  terplca  de 
counterplea  that  J.  had  never  any  thingof  the  feoffment  of  the  baron,  p|^"^!**^-g 
39E.3.  g.b.J  ,  S.C. ' 

fil.  If  the  tenant  vouch  B.  her  ftjier^  (hewing  for  caufe  that  land  Br.Coun- 
i»fctnd:d  to  them  in  coparcenary^  andjhe  herfelf  entered  in  the  name  of  terplede 
kthy  and  after  B.  releafed  to  her  in  fee  with  warranty^  it  is  a  good  p^^^^*cites 
counterplea  of  the  caufe,  that  the  tenant  upon  her  entry  claimed  it  to  s.c.  but 
htr  alone^  without  that  that  B.  had  any  thing  after  the  death  of  their  tbat  if  flie, 
anceJlor\  for  if  the  eftate  of  B.  was  turned  to  a  right  at  the  time  of  ^^JJ^T." 
the  releafe,  then  the  releafe  does  not  enure  by  way  of  mitter  Teftate,  ter  in  the  * 
but  by  extinguilhment,  and  fo  no  voucher  can  be.     21  £•  3.  27.  name  of 

countervailed  entry  and  feoffment.  Br.  Voucher^  pi.  63.  cites  S.  C. 

[12.  If  the  tenant  vouches  bimfelfas  heir  to  A.hisjijier^  andjhews  i"  *^>^  ^ 

for  caufe  that  A,  gave  to  him  in  tail^  it  is  a  good  counterplea  that  he  Fol.  756- 

ne^er  had  any  thing  of  the  gift  of  A,  though  it  be  to  the  warranty,  ^*-*»— -^ 

becaufe  he  may  traverfe  the  caufe  alledged.  j  it  wa,  ob- 

jected that 

counterpie;i  did  not  lie  to  the  warranty,  but  to  the  poflellion  only ;  but  it  was  faid  by  Green,  that 
when  caufe  isihewn  it  may  be  coumerplended.  And  Wilby  faid  that  fo  it  may  in  fome  cafes,  as 
to  counterplead  the  feifm,  jcc.  but  not  the  warranty.  Br.  Counterple  de  Voucbeo  pi.  31.  cites  t\ 
E.  3.  37. 

[13.  Contra 'iA  E.  3.  37,  adjudged;  but  it  is  there  faid  that  it  The  con- 
was  adjudged  contrary  to  this  in  parliament,']  '"'^^ 

in  parliament,  Mich.  13  £.3.    Br.  Counterplea  de  Voucher, pi.  3 !• 

[14.  But  in  this  cafe  it  is  clear,  that  it  is  a  good  counterplea  that  [88    1 
J.  had  never  any  thing  in  the  land^  nor  ever  gave  it  to  the  tenant. 
2iE.3.37.admittcdbyiflue.]  f^pj;-"; 

Voucher,  pi.  31.  cites  iS.  C« 

[15.  If  a  man  vouches  himfelf^  and  J.  D.  as  heir  to  J.  S.  andjhews 
for  caufe  that  his  father  and  j.  S.  werefeifedj  and  infeoffed  him  with 
warranty^  andfo  he  vouches  himfelf  as  heir  to  his  father^  and  f-D.  as 
heir  to  y.  S,  it  is  a  good  counterplea  of  voucher  of  himfelf,  that  the 
father  cf  the  voucher  had  not  ever  any  thing  in  the  land,  though  it  is 
no  counterplea  by  the  ftatute,  becaufe  he  has  not  counterpleaded 
the  pofTeffion  of  his  anceftors ;  for  this  is  a  traverfe  of  the  caufe  al* 
kdged.     29  £.  3.  46.  adjudged*.  1 

f  i6«  So  in  this  cafe,  it  is  a  good  counterplea  of  the  caufe  0^  voucher 

of  J,  Z).  who  is  vouched  with  him  as  heir  to  J,  S,  that  J.  S  had 

3  never 


never  any  thing  in  the  landy  without  taking  any  eounterplea  of  the 
poffiffioTi  of  the  anccflors  of'  J.  5.  by  the  Jlatute  \  for  he  may  tra^- 
verfe  the  caufe  alledged,  though  in  this  cafe  the  caufe  of  voucher 
alledged  was  only  becaufe  he  vouched  hiinfelf,  and  not  becaufe 
he  vouched  J.  D.  29  £.  3.  46.  b.  adjudged ;  for  the  caufe  cann4t 
be  fevered.^ 

[17.  \i7ilejfee  has  aid  of  him  in  reverjiony  and  they  both  vouch 
him  in  reverfion^  andjhew  for  caufe  that  J,  was  feifed^  and  gave  it 
in  tailj  and  that  he  in  reverfion  is  heir  in  tail^  and  heir  to  the  donor^ 
and  fo  he  vouches  himfelfas  heir  to  the  donor ^  it  is  no  good  coun* 
*  terplea  that  it  appears  by  the  caufe  (hewn,  that  he  in  reverfion  only 
ought  to  have  the  voucher^  and  not  the  lefjeey  becaufe  the  warranty 
does  not  extend  to  him.  20  £•  3.  29.] 
Br.  Vouch-  [18.  In  an  a&ion  againft  J.  S.  if  he  vouches  himfelfand  Jhews 
«5>P^-  54-     for  caufe  a  gift  by  his  ancejior  to  him  and  his  feme  in  tail,  and  that 

cites  3«  v*^^^     mT /I        ^       '    ~  ■""  " 


The  vouch-  ^^^  reverfion  is  defcended  to  him  by  death  of  the  donor,  it  is  a  good 
er  wasdif.  countcrpIea  that  the  feme  is  yet  alivcy  and  fit  the  voucher  contrary  tff 
allowed^  tbe  plea^  inaiinuch  as  he  has  admitted  himfelf  fole  tenant,  and 
Knflttt  *  therefore  cannot  have  the  voucher  by  force  of  a  tail  to  him 
ixi^ttbtfe.  and  his  feme;  for  this  voucher  is  to  fave  the  tail,  which  cannot 
^^^^y'"  ^^  f^^^^  Here,  inafinuch  as  the  feme  is  not  party  to  the  voucher.  38 
jr^;f  E.  3. 4.  b.  adjudged.] 

tbepft,    4  Le.  93.94*  cites  38  E.  p  5.  .Br.  Coiintcrplca  dc  Voucher,  pU  22.  cites  S.C^ 

And  per  Morrice>  voucher  to  fave  tiie  tail  is  for  the  advantage  of  the  iffue,  and  not  of  the  tenant 
who  vouches;  for  he  iball  have  judgment  to  recover  in  value  immediately,  but  ceffet  executio 

during  hit  life  ;  for  his  iflue  fliall  have  execution,  and  not  he  who  vouclies. -Br.  Voucher, 

pL  54*  cites  S.  C. 

*^**«'^<^«-  [19.  If  ^f erne  received  upon  default  of  the  baron  vouches  the  baron j 
ioo?ckcs  hicaufe  the  ancejior  of  the  baron^  whofe  heir  he  isy  infeoffed  her  and  the 
%.  C.  &  p.  baron  with  warranty^  it  is  a  good  eounterplea  of  the  caufe,  that  they 
but  not  the  had  never  any  thing  of  the  feoffment  of  the  ancejior  \  for  *  the  caufe 
here  mi!!!*  A^ewn  is  travcrfable.     25  Afl.  14.  Curia.] 

tioaed.  20.  20  Ed.  I.  Jlat.  I./  3.  ena<3s,  that  where  the  tenant^  in  a 

plea  oflandy  vouches  to  warranty^  and  the  demandant  will  aver  that 
he^  nor  none  of  his  anccfiors^  (fince  the  time  that  the  ancejior  of  the 
demandant  wasfeifed)  was  in  pojfejfion  of  the  landsy  his  averment  fitall 
be  admitted  whether  the  party  vouched  oe  abfent  or  prefent. 

21.  In  pnecipe  quod  reddat  the  tenant  vouched.  The  vouchee 
dcTnanded  whzt  he  has  to  hind  him  to  the  v^arranty ;  and  the  tenant 
fijeweddeedofhisfather^  whofe  heify  &c.  and  hefaidy  that  his  father 
had  no  land  but  in  gavelkindy  which  defcended  to  him  and  to  others-^ 
and  held  no  plea;  by  which  hcfaid  that  he  had  nothing  by  defcent^ 
&c.  the  day  of  the  voucher ;  and  the  other  e  contra.  Br.  Counter- 
plea  de  Garrantie,  pi.  2.  cites  38  £.  3. 
f  89  j  22.  The  demandant faidy  that  the  one  who  is  vouched  is  the  fanu 
perfon  who  vouchedy  judgment  if  without  caufe ;  by  which  he  fl)ewed 
caufiy  that  his  father  infeoffed  him  \  and  the  demandant  counterpleaded 
the  caufc)  becaufi  he  re^tnfeoffed  his  father  againy  to  the  father  and 
his  heirs,  and  that  he  was  eldeft  fon  of  the  father,  who  is  dead ;  and 
a  good  eounterplea  to  the  caufe ;  for  by  this  his  firft  warranty  is 
extind.    Br.  Oomiterplea  dp  Vouchef>  pL  5.  cite«  40  £.  3«  14- 

4  %'^  Pr«cifip 
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cites 


,       ...  • 

2j.  Praecipe  quod    r^ddat  againft  baron  and  feme,      ihefemi 

vns  received  in  default  of  the  baron^  znd,  vouched  J,  to  warrantyt 

who  entered,  znd  faid  that  the  father  of  the  baron  infeoff'ed'J.  infee^ 

whi  gave  in  tail  to  the  baron  and  feme '^  and  good,  notwithftanding 

be  entered  generally  into  the  v/arranty  upon  the  voucher  of  the 

feme ;  yet  he  Jhalljay  now^  thai  he  did  not  warrant  that  fee  tail:   Br. 

Voucher,  pL  22.  cites  43  E.  3.  7. 

24-  If  a  man  vouches  2  brothers  as  one  heir^  and  by  th'e  nonage  of  Br.  Coun- 

ibe  pungJi  prays  that  the  parol  demur^  he  fliall  not  have  the  voucher,  y 'f*'^*  ** 

without  mewing  caufe ;  by  which  the  tcndintfaid  that  the  land  is"  pu^ii^^c'i 

)\artahlebetfveen males.  And  per  Cur.  This  is  no  caufe;  by  which  S.  c— 
\tfaidthat  the  ancejior  diedfeifed  of  land  deportable  betweeh  rnalc^,  S'**  ^^y^\^ 
after  whofe  death  they  are  in  as  heirs^  &c.  And  the  demandant  an-  ^..cit^s.fe 
fprered  to  the  caufe,  zndfaid  that  the  youngeji  is  notfeijed  of  any  land 
bjdefcent  of  the  part  of  his  father^  judgment  if  by  his  nonage  the 
prol  (haU  demur  ?  &c.  and  a  good  plea,  notwithflanding  that  the 
other  alledged  that  the  entry  of  the  one  coparcener  is  the  entry*  oF 
both;  and  upon  this  both  fhall  have  aiUfe,  and  this  feems  to  be 
where  it  is  for  their  profit ;  contra  where  it  is  for  their  difprofit,  ai 
here,  and  in  the  aflife  anno  i  H.  6.  5.  note  the  diverfuy.  Bf. 
Voucher,  pi.  23.  cites  43  E.  3.  19. 

25.  Fonnedon  againit  baton  vndfeme^  who  vouched  A^,  tuho  *y- 
wchid  the  baton  and  feme  \  and  the  demandant  {hewed  it,  and  de* 
inanded  judgment  if  he  ihall  fo  vouch  without  (hewing  caufe ;  and 
htjhewed  that  the  baron  and  fente  infe(\ffed  him^  and  he  gave  to  them 
in  taily  fa'ving  the  reverjion  5  by  which  the  demtindant  ftfid  that  they 
iad  nothing  of  their  feo^lnent^  rrift  j  and  the  others  e  contra.  And 
to  fee  the  caufe  traVericd,  fee.  Br.  Countcrplea  de  Voucher,  pi.  13; 
cites  44  E.  3.  38. 

26.  Formedon  hy  4  barons  and  their  femes,  of  whom  the  one 
baron  and  feme  made  default,  and  v/ere  fummohed  and  fevered ;  and 
llie  tenant,  after  the  view,  vouched  this,  fame  baron  and  feme  who 
were  fummoned  and  fevered,  tind  fiiid  that  the  anceftor  of  the  feme 
infeoffed  him  idifh  vjarrhrily^  (ind  for  this  caufe  vcuGh«!  her;  and 
becaule  he  vouched  the  one  feme  wljere  he  ought  to  have  vouched 
all  the  demandants,  therefore',  upon  the"  caufe  Inewn,  he  Was  ouiled 
of  the  voucher.     Br.  Voucher,  pi.  49.  cites  11  H.  4.  19. 

,  27.  In  formedon  in  reverter^  before  appearance,  but  ciftsr  effoign  And.  i8.pt 
V^y?,  the  tenants^  who  were  baron  and  fkirte^  levied  afine^  and  then  they    37- s.  C. 
appeared \  and  the  demandafit  founts  againft  them,  who  plead  to   ^^J^^hc*^' 
iffue;  and  upon  default  of  the  baron,  at  the  return  of  the  venire,   countcrplea 
Ac  feme  prays  fo  he  deceived ;  Tor  the  iand  was  her  rights  and  the    was  not 
fine  was  pleaded  as  a  counterpha  to  the  receipt,.    But  non  allocatur  j   JI^TT^ 
Vor^'w  uxofis  fhall  he  referred  ^\vrd-p  to  her  right,  which  £he  had  at  piVl^i  '1. ' 
the  time  of  the  wtit  purchafed.    D.  315.  b.  pL  1.  Mich.  14  &  15  c.  accorU- 
Eliz.  Vernon  v.  Stoncly  &  Manners.  i!,'^^^"^ 

^  Dal.  IC7. 

pi.  59.  S.  C.  aocordinfl]^.  Sec  Rcfccip:  (M)  pi.  15. 

id.  There Jhall hot  beany  coUnterplea,  if//  where  it  is  thereby 
f  roved  that  vouchee  had  hotfuch  an  ejlate  whereof  he  could  make  a 
feoffment  \  and  therefore  it  i$  no  cpunterplca  xhsx  xhs  feo^or  was 

Vol.  XXJL  H  jointenattt 


tg  t  Qoucfier. 

jdlnUnant  with  another ;  for  one  jointenant  maj  make  a  fcoffinent 
of  the  entierty  with  warranty,  bccaufe  he  is  feiied^^  my  IS  per  Uut* 
And  though  it  be  a  dlfTeifinof  the  moiety,  yet  the  feofiment  is  good> 
r  00  1  ^^^  ^^  warranty  well  annexed ;  and  when  they  join  in  a  feofmient 
with  warranty,  every  one  warrants  the  whole,  and  that  may  be  % 
counterplea  to  the  warranty,  but  not  to  the  voucher.  Cro.  £•  689. 
PaTch.  36  Eliz.  Piper  v.  Wider, 


(G.  a)  Voucher.     How  it  is  to  be  made.    In  what 
^^J[^       Cafes  without  Jhewini  a  Deed  of  the  Lien*     [Or 
what  Deed  ought  to  bejbeion.  ] 

Br.  Mon-    [  !•  T  F  a  man  vouches  hinftlf  to  fave  ibe  tail  as  aj^mty  and 
firciies  ^^^  ^^^'  (^  ^^  ought)  be  ought  to  fiutw  tSefirft  iud^ 

toH!'7?2i.  becaufehis  caufe  ought  to  appear  to  be  fuflUifnr.    Uubiutur 

S.P.per      ♦14H.  6.  4.] 
.all  the  juf-  ^  ^ 

tices.    Contra  Keblei  and  Ibewed  fevcnd  ImoIcs  to  the  cootrvT* 

*  B*.  Monftnns,  pU  139.  eites  S» C.  and  Hill,  aod Palcik  4  K*  i* thjc henoed  not flteir  deed  of 
mffignment  of  the  rtvtrJioH  \  foe  the  defendant  is  a  ilnofv  to  it.  gtf  Brtx^Le  makes  a  qusre»  and 
liys  that  this  is  a  caufe  to  Ihew  %  and  tharafcre  it  warns  that  the  demandant  may  have  aalwv  ta 
it.    Br.  Ibid. 

He,  who  [  2«  If  a  man  vouebos  hkfiV  as  tonani  in  tail^  by  force  of 
vouches  tim*  a  rcmaifuUr  Umitod  to  bim^  uwicb  is  now  come  into  poffejfion^ 
^tlllV     ^^  iave  tbe  tiol  he  ought  to  fiiw  a  deed  of  the  remainder.    25 

fhaU  ihew     £•  3*  54*  ] 
lien  and 

deed  of  tlie  warranty*  Br*  VoQCfaorf  pL  i53«  citcf  tt  K.  ?•  4«  "  Br.  Mooftiaas,  pt  lib- 
elees S.C 

[3.  If  a  man  be  vonebed  as  beir  to  B.  upon  a  releafe^  with 

warrautf  rmaie  ty  B.  tiK  releafe  ought  to  be  (hewn.     li  H.  4. 

»a.b.] 

Br.  Von.         [  4*  Thtjome  law  it  is  if  die  iroucber  1)e  upon  a  cof^rma* 

chttfpi.      tion  with  warranty^  the  confirmasion  ought  to  be  (hewn,    xi  H« 

49.  cites  It  ^  ^51.  b.  ] 

p.  and  that  for  want  of  fliewiagit  the  tcoanr  was  eoantlled  tonake  other  anfwer ;  bat  that  it  la 
raid  to  be  oiUrwiftPimi»9ibtrttrm\  for  that  tbea  be  Buulofe.feilm  of  the  land,  at  it  wis  held  by  fe. 
veral.  becaufe  outfof  the  cafe  of  the  llatacOi 

Br.  Mon-  [  5.  He  wfao  voucbes  as  tf^ls^#  *  ought  to  ihew  the  firft  deed^ 
ftran$,g.5.  upoQ  the  voucher.    3  H.  6b  21.  ] 

Cites  3  H-  6.     "^  **  ^ 

aa«         S.  P.  Br.  Peputy>  pi.  10.  cites  t  £•  6.  ai.  per Gotefmore,  to  which  it  was  met  anfRrendl 

[but  it  Ihould  be  3  U.  6.  a  I.  as  in  RolL>-AndBr.  Voucheri  pL  5.  cites  S.  C. 

*  Bn  Mooftransy  pi  106.  cites3  U.  7. 13.  contn^  that  he  (haU  notfliew  ^btd  \  per  Hank.  Brian, 
and  Townfend.-— S.  P*  between  common  peribns  \  per  Townfend.  Ibid.  pi.  107.  cites  3  H.  y. 
14.  I  iJga/  i£he  frajn  Md  tftbi  hmgas  qff^^effhc  fliaU  Ihew  deed  {  per  Townfend ;  which  Hankic 
and  Brian  denied.    Br.  Monftrans»  pL  106.  dtes  t  H.  7*  13* 

In  aaife  the  d^aui<ml  fUadui  in  bar*  lAsT  iU  fatla-  ofihi  ^UMtfltfrtfid  A,  mid  visrrmdy  l»  Um^ 
his  btirsf  and  affipu,  luhUb  A,  iiifftffed  ib'Mr,  and  pleaded  the  warranty  as  aifignee ;  and  becaufe  he  did 
not  Ihew  deed  proving  him  to  be  aflxgnee,  the  aflife  was  awarded ;  for,  by  the  juilices»  he  fhaU  nog, 
plead  the  warranty  as  aiTignee,  no  more  than  he  fiiall  vouch  as  affignee  without  Qiewing  deed. 
But  fee  elfewhere,  that  if  he  had  pleaded  it  ^  o  ^  tfiau  of  A.  there  he  need  not  fiMw  deed  of 
affignmenu    Br.  Depucyj  pL  f  4*  cubs  u  Aff«  88* 


' 


Qouc{ier#  9^ 

f  6,  If  tentnt  in  iail  vouches  as  ojpgneey  he  ought  to  fhew  thi 
frft  deed  wbhb  creates  the  tvarranty^  though  the  deed  does  ttct  be* 
long  u  him^  but  to  him  in  reverfion,  betaufe  he  claiitis  under  Ha^firfl 
deed.     Dubitatur  14.  H.  6.  4.  J 

[  7.  In  realaSiiim  again/}  tenant  in  dower ^  if  (he  vowches  the  heir 
rf  the  baron  (he  ought  Xojbew  whatjbe  has  to  bind  the  heirs  to  the 
warranty,  to  witj  an  endowment  in  chancery  or  Juch  like.     17  £• 

3-8-] 

[  8.  In  ajjtfe  the  tertantmay  voiich  the  baron  ahdfeme  named  '»  [   01    ] 
lAf  aj^e  without  ftiewing  any  deed.     26  Aff.  if},  adjudged.]  ■*    ^      •* 

[  9.  If  the  grantee  rf  a  ward  be  impleaded  he  may  vouch  ihe 
grantor  without  fhewing  any  deed*  25  E.  3.  38.  b»  3^.  adjudged^ 
Contra  25  E.  J.  40.  b.  contra  26  E.  3.  65.  bl  ] 

lOv  The  bell  opinion  was,  that  in  •  dower^  or  quod  ei  de/orceat^  Br.  Mon- 
thc  tenant  may  vouch  the  heir  of  full  age  or  within  age,  well  j™*  1*5^^9 
enough,  without  fhewing  fpecialty^  unlefs  he  be  in  wardy  and  if  cj-«  in  * 
be  be  in  ward  he  fliall  (hew  fpecialty,  and   othcrwile  not;   and  /^wt^rtho 
this  for  the  hfs  of  the  guardian  and  after  the  tenant  gratis  fhewed  [y^^l^"' 
fpecialty,  but  not  de  rigofe  juris.    Br.  Voucher,  pL  45.  cites  $0  warranty 

E.  3.  25.  the  Mr  0/ 

flnd  bad  tbe  vonchrr  wkhoot  fhewing  fjpedalty  or  other  caofe  proving  Uiat  he  had  caufe  M 
Toocb :  oou.    Br.  Voucher,  pU  ^9.  cites  4  H.  6. 24.  ' 

tl.  In  formedon  the  tenant  vouched,  one  of  the  demandants  by  a 
firange  mame^  the  other  demandant /aid  tb^t  the  vouchee  was  one  of 
the  demandantSy  judgment  if  without  caufe  (hewn ;  and  was  com^ 
pelled  xofi)ew  caufe  by  confinnation,  and  did  not  Jhew  the  de^d;  SLXid 
therefore  the  caute  adjudged  infufficient,  by  which  he  was  awarded 
to  anfwer  over,  bccaufe  it  was  in  tbe  fame  term  5  contra  upon  ad- 
journment in  another  term  by  feveral  there ,  and  fo  fee  that  it  is  pe-^ 
femptory.     Br»  Peremptory,  pi.  9.  cites  11  H.  4.  22. 

12.  If  a  nian  Ufes  the  deed  by  which  he  was  infeofFed,  yet  the  fe* 
offincnt  remains  good ;  but  then  he  cannot  vouch  or  bind  the  fe- 
o4ix  to  warranty  without  fhewing  of  the  deed.  Br.  Leafe,  pU  164 
cices  4  H.  6. 17.  Per  Rolfe, 

(H.  a)  Voucher,  ffo'o)  to  be  toide  as  Affignee^ 
In  what  Cafes  without  fhewing  Deed  (f  ^4j^gn* 
mmt. 

£  I.  p  O  R  {vsAi^tbing  which  may  he ajtgnd without  deed^  a  maii  Cro  iL^f^ 

*    may  vouch  as  affignee  without  {hewing  deed  of  affignmeot.  pi- 1*  h& 
Co.  I  Lincoln  CoUegc,  63.  t6  E.  j.  75.  b.  1  .  ^\f  ^. 

AwDfiy  S.  P.  by  Popbam  Cb.  J.  chat  if  be  ifaows  tbe  deed  of  warranty  ic  il  fuffictent*  and  chat  Co 
m  thf  ^ter  bpinioo  of  tho  bookik  AtiU  to  thai  opLaJon  the  other  juilices  incliucd.— — IbW,  456. 
fJrSf.  S.  Cand  8.  P.hf^^phad  and  Pernicr^  and  thai  it  ij  lb  no  purpofe  (o  ihew  the  deed  of 
iiB__i i;.  lbrtfkbed>dwn#4Kistt^*lriverlaWo¥y  ibtvoochafc 


C  %•  Feme  may. pouch  berfe^and  herder  coparcenerfor  lemd'vndx"  ««•  («-  a) 
out  ^wing  deed  of  ai&firnment  j  for  they  may  be  affignee*  without  P**  ^^  ^  ^' 
•rtd.    40  E.  3.  aa.  b.  j 

Ha  £ 3.  For 


9^  Qoucftet. 

[  3*  For  land  the  ajftgna  may  vouch  ii^ithout  (hewing  a  deed  of 
affignmcnt.    3  H.  7.  14.    Dubitatur  2  E.  3.  57.  ] 

[  4.  Alfo  a  man  may  vouch  A.  upon  aftpfftnent  with  warranty  U 

B.  and  his  affigns  quo  iftatt  he  has  without  (hewing  how*    Contra 

42  £.3.  19.  b.  ] 

ftrans*^?"'       C  S-  A  man  may  fay  that  A.  enjkoffed  B,  with  warranty  to  himy  hit 

93.  cites  *     ^^'''^  ^^^  ^Jfig^h  ^^  B*  infeoffed  hiniy  and  Jo  he  may  vouch  A.  as  of'- 

S.  C.  Jignee^  without  fliewing  a  deed  of  affignment.     Contra  17  £•  3.  68. 

b.  Contra  *  22  Aff.  88.  ] 
•InBrookc  6.  In  aflife  the  tenant  pleaded  a  feoffment  of  the  grandfather  of  the 
b^utmthe^  pl^^^^tff  With  warranty^  whofe  heir  the  plaintiff  is,  and  it  was  by 
year  book  deed,  and  he  pleaded  as  aiHgnee,  and  (hewed  *  both  deeds;  and  it  is 
it  is  (am-  faid  elfewhere  that  he  ought  fo  to  do,  where  he  vouches  as  affignee, 
bidcux)  Qj.  piggjg  2S  affiance;  for  warranty  cannot  be  but  by  deed  or  re- 
[  9^  J  c^'*^)  ^^^  therefore  ^gnment  thereof  caimot  be  but  by  deed,  &c« 
Br.  Monftrans,  pi.  87.  cites  9  AfT.  11. 

7.  Praecipe  quod  reddat  the  tenant  vouched  as  aiSgnee  of  another 
hy  the  warranty  of  the  firjl  feoffor ^  he  (hall  (hew  the  firlt  deed  of  fe- 
offment and  alfo  a  deed  of  a^gnment  by  the  firft  feoffee  to  him  ; 
and  fo  fee  that  he  cannot  be  ailignee  to  a  warranty  but  by  deed.    Br. 
Monftrans,  pL  164.  cites  1 1  £.  3. 
•  S.  P.  For       8.  In  ♦  wardy  tiie  tenant  vouched  one  to  warranty  without  (hew* 
tiff  cannot    *"&  any  deed,  and  had  the  voucher  by  award  contrary  to  the  opinion 
counter-      of  Ktrton;  but  in  dower  if  the  tenant  vouched  the  heir  within  age^ 
nieaci  it ;      he  (hall  not  have  the  voucher  without  (hewing  deed ;  quod  nota. 
Uow^r  if      ^''*  Mon(trans,  pi.  23.  cites  46  E.  3.  25. 

the  vouchtt  (»unier^kadi  the  Utn  the  demandant  (hall  recover  imnediately.  Br.  Voucbery  p2.  35. 
cites  S.  C. 

Br.  Mon-  9.  ffg  ^Jjq  vouches  as  ajjignee  Jhalljhew  thefirji  deed  which  com- 
i55°s.  P.  P^chends  the  warranty,  and  ought  to  (hew  the  deed  which  proves 
cites  1%  *    him  affignee.    Br.  Monftrans,  pi.  5.  cites  3  H.  6.  20. 

Aff.  88. 

Ibid.  pi.  10.  But  if  he  rebuts  by  the  firft  warranty y  and  Jhews  the  deed 

^iTTT"  ^^'^^9fy  ^^  n^y  ^^  >t  h  ^  1^^  (ft^fy  without  (hewing  how  he  had  the 
according-  cftate.  Contrary  where  he  vouches  as  ailignee  by  it.  Br.  Mon* 
ty  s  but       ftrans,  pi.  5.  cites  no  book,  but  fays  vide  alibi. 

cites  22  Aff.  '  ' 

S9.    Contra  as  to  the  rebutter. 

'     1 1.  In  formedon  the  tenant  vouched  ib^  queen  and  her  iwoRfters^ 
as  heir  to  the  Duke  of  Tori,  by  feoffment  by  the  duke  to  M.  who- 
infeoffed  B.  who  infeoffed  C.  wno  infeoil^  the  tenant,  and  fo  vouched 
as  aifignee,  and  exception  taken  becaufe  he  ^ocs  not  (hew  deed. 
Per  Townfend,  the  tenant  may  vouch  as  affignee  between  common 
perfonsy  v^ithout  (hewing  deed ;  but  it  was  not  laid  what  the  law  i$» 
where  the  aid  or  voucher  is  of  the  Queen,  or  of  the  King.     Br. 
Monftrans,  pi.  107.  cites  3  H.  7«  i4« 
fir-  Vo^-         1 2.  Formedon  againft  baron  and  feme  5  they  vouched  the  bar^t^  and 
^  :?ta     Shewed  cauie  that  the/<i/i^r  of  the  iarw  infeoffed  tm^  who  gave  ttth^ 
\.  C.  haron  and  feme  in  taity  and  as  (offignees  vouched  the  baton  tojavt  tbt 

imU    And  per  Bxian  ami  Townfend)  they  ought  to  ibew  deed  of 

watTsuitjr  ^ 


warranty;  for  though  the  polTeffion  be  good  caufe  of  voucher  as  to 
the  demandant,  and  he  (hall  not  fhew  lien  but  to  the  vouchee,  m 
this  cafe  he  fliall  (hew  it }  for  he  who  is  vouched  is  the  tenant  hifr^-* 

y2^  by  which  Keble  (hewed  warranty*    Bf.  Monftrans,  pU  i69. 

Cites  IX  H.  7.  4* 


(L  a)  Voucher  in  Ward.     How  it  (hall  be  made,     j,^    ^ 

[  I.  I  F  infant  be  in  ward  to  the  \ltigfir  capite  landj  he  (hall  be  Br.  Vou- 

*  vouched  only  in  ward  of  the  itng,  and  not  of  other  lords  j  «!»«",  pi.  46, 
forthekinghasaUbyhi$/r/r^^-?//w.    aH.4.a3.b.]  SU 

(Y)pLi.3. 

(K.  a)    Voucher.    How  it  is  to  be  made.     [In  {  93  ] 

what  Place.]  ITp^^''^ 

{  !•    A   Man  cannot  vouch  a  man  in  other  country  than  where  the 
■**  original  is  brought.     29  E.  3«  3«  b,  ] 


(L.  a)  Voucher.     How  to  be  made.     fTBo  ought  sce  (n.  a) 
to  be  votfcbed jointly.     Coparceners. 

[  !•  T  T  P  O  N  warranty  by  the  anceftor^  the  one  coparcener  canr 
^  not  be  vouched  without  the  o;her.    1 1  H.  4.  20.  b.  1 

(L.  a  2.)  Jolnt-Ypjicher  of  wbop^    Survivor  and 

Heir, 

* 

I.  'TH  W  O  jointenants  make  a  feoffment  in  fee  by  this  word  dedi\ 
^  the  oine  dies^  the  furvivor  (hail  be  vouched,  and  render  in 
value  for  the  whole ;  for  though  thejiate  pajfed  from  both,  and  the 
fhuute  (ays,  ratione  doni  proprii,  vet  each  of  them  did  warrant  the 
whole  by  this  word  dedi,  otherwife  the  furvivor  ought  not  to  have 
yielded  die  whole  in  value,  as  it  hath  been  adjudged ;  and  the  reafon 
IS,  for  that  the  heir  of  the  jomtenant  that  dies,  cannot  be  bound  by  the 
warranty  created  by  this  word  dedi.    2  Inft.  276. 

a.  But  ^2  Jointenants  make  a  feoffment  in  fee,  with  anexprefi 
warranty  for  tbem  and  their  heirs,  to  thi  feoffee  and  his  heirs,  and  the 
one  of  them  dies,  the  furvivor  (hall  not  be  vouched  alone,  but  the 
heir  alfo  of  the  other,  and  the  recompence  in  value  (hall  be  equallv 
span  them.    2  Inft.  276. 

H3  (M.  a.)  Voucher, 


93  Qottt^er^ 


(M.  a)  Vpuchrt'.     How  tq  be  made,     ff^lfo  may 

loucb  jointly. 

m 

Tr^ip*       (  I.  'T*  W  O  tenants  in  ammwn  cannot  vouch  jointly.    %%,  E.  J. 

qucHl  red-  A     gO.  b,  ] 

%,  they  $9tk  thi  ttnancy  in  comrmn,  and  the  Mr  vouched  f,  as  to  tbni  mtbUh  to  him  bthngtilj  and  the  ether 
vouched  P»m  tothattvbicbtc  him  belonged.  And  the  ^eft  opinion  was,  that  where  they  confefs  the 
X^naAcf  jn  commoi'i  they  cannot  vouch  feverally ;  hy  which  'he  tenant,  according  to  the  opinion 
p|  (he  court,  pleaded  ne  dona  pas,  &c.    Bn  Voucher,  pi.  to.  (bis}  cites  42  £.  3.  |6. 


I  94  ]  (^'  ^)  Voucher.     How  to  be  made.     Where  joints 

ly  \or  feverally  .^ 

[  J.   T  F  baron  and  feme  levy  a  fine  with  warranty  for  them  and  the 
^   heirj  of  the  feme^  after  the  death  ofthefeme^  the  baron  onlj 
inay  be  vouched  without  the  heir  of  the  feme ;  (for  the  baron  is  to 
warrant  all  during  his  life)  22  E.  3.  j.  Curia.  ] 


Where  fevcrally, 

[  2.  Kpntctpe  be  brought  a^ainji  feveralj  if  they  Jhew  feveraf 
ear/fes  of  voucherj  as  th({t  they  are  tenants  in  feveralty^  they  niay^' 
and  ought  to  vouch  feverally.  41  £.  3!  20.  12  H.  7*  2.  42  £• 
3.  16.  ] 

[  3.  But  if  the  adion  be  brought  againfi  4,  and  2  make  ^fc- 

fault  at  the  grand  cape^  and  the  other  2  accept  the  tenancy  of  the 

^  ^.  .  entierty^  and  that  the  others  hoi  not  ♦   anj  thinjF%  and  abate  the, 

•  I'ol.  759.  ..    f  £>    '         r  '    •  V    1       • 

»    -  -  J.    V'''/^  oy  goger  of  non-fummons ;   in    a  «^a;    wnf  ^j?  journeys    ac" 

^  ~^'       counts  againft  thofe   2,  they  Qiall    be   eftopped  to'  plead  fevera) 

tenancies,  and  to  vouch  feverally ;  for  it  is  againft  their  accept^ 

ance;  nor  may  they  vouch  feverally  without  taking  tl^c  (everal 

tenancy,  becaufe  they  have  accepted  the  tenancy  jointly.    42  E.  3^ 

lb,  h,  17.  Curia.  ] 

•  Br.  Dila-        [  4.  if  a  warranty  be  made  to  %  jointly y  *  one  alone  cs^nnot  vouch 

torics  pi.  8.  without  the  other,  unlefs  the  warranty  be  divided  by  a&  in  law.    40 

ti:eiS.C.     p    7    ,-    t  '  *      .  • 

and  fays,        ^*  S*  H'  J 

that  the  rcafon  icems  to  be  inqfmuch  as  voucher  is  in  lieu  of  a^ion,  and  one  fiwU  not  hav« 
lotion  which  pcruins  to  twa-«  ..In  formedon,thc  tenant  pleadd joiiacnuncy  vnthj.  N^-ncX. 

named,  judgnnci^t  of  the  writ ;  and  the  demaHdwt  faid  that  J.  TV.  if  Hi  v/Wrif,  judgment,  &c.  an4 
prayed  felfin  of  the  land.  And  by  tlic  opinion  of  the  court  that  is  nogood  replication ;  for  the  to-i 
nant  Usall  not  be  ouflcd  of  his  jointcnancy,  by  reafon  that  he  Qiall  hfi  bis  vouibsr  1  for  of  warrantf 
made  to  two  jointenantJ,  the  oncjbill  not  vouch  alone  Jo  iong  at  the  jointure  eojuittiui ;  and  (his  is  the 
£olly  of  the  demandant,  tJiat  ho  had  not  entered  into  the  moiety,  and  brougltt  an  action  of  the 
otYier  moiety ;  for  then  by  tbejevfrnnce  of  the  jointure  the  other  may  vw(h  alont  {  quod  nOta.     Br.  Join- 

tcnanq-,  pi.  9.  ciies  48  E.  3.  16 Br.  Ganan^es,  pi.  18.  cites  S.C— Br.  Voucher,  pL 

39.  cites  S.  C. 

In  praecipe  quod  reddat  againfi  two.  they  cannot  Toucb  {evcrally  without  (hewing  caufe^  becaufe 
|i  is  out  of  tiie  common  courfc.    x  Init  ia^,         ■ 

■■....    .*.  j5.I| 


brought  $f  4 


tiit  tmHif fir  Ai s0m$r4Md 40 
seres  a^  as  fandrfihimmmr^  tBtatfJBk  it  wn  noe  par^  jct  iCm 
was  inteoflcd  as  parcel,  be  ougfit  to  voiidi  aoconiiflglf*  41  £•  > 
33.  b.  ] 

[6.  In  adioo  agajnft  1, Mr aiqr /Aiitf  #  ^ilii^i  wtd  th  ahif  WbM 

tw«f*.  42 £.3.17.]  f;^ 

by  the  plea  of  tte  other.  Aiv«  Keiw>  i6>tiicitiqf  Lpi4>ffMfcy.MevaL«  ■  1    BMfmdtfmJm$ 


IhaSkmtfUaJmitkUnmMi^atttiiwrihmdmAmmekor^^  iohw>    Ai^-    ^4.       '    Contm 
pertagauifia.    IhiiLand  i6.h.i7.«^A«rlielluAiieCpliid  a  iw^eplAalXWMdy/W^^ 
«<»r^Mif^>>  otAir  «Mvtv/»  becauie  be  it  notaCMnr^mifi^^ 

for tfactttbitaftharses him  ofthe wholes    Ary.  IbiA       ■  ■  ■Cunfiiiinr  f  apiail i»    Xhid.«ii 
e6.  bw  t7^m  »,»Biii  it  kocherwife  where  there  no  tjtktntmu    Ac|*]m1iC» 


7*  Where  i  Miir  tf  fioffkuni  wki  umrrmOff  and  Mf  A%  Ae  ft*.  jobM- 
charge  fltaD  not  run  upon  the  funrivor,  but  upon  hioH  and  the  a>ntNP^ 
hnr  0fibi$ther.    Br.  Jointenantis  t^  S9*  cites  tj  H.  $.  and  f^j^nd 
Fhsh.  Voucher,  9a  Piuh. ' 

Connier* 
plea  de  voocberp  88.  md  at  B.  s«  tlMC  die  fnflet  «nf  ^wi^  the  ether,  and  thehetr  of  the 
^Bceattdi  per  Finch»*  ■  ■  Sta  fee  Fitah.  Vovcher*  104.  50  B,  t.  31. 10  praecipe  quod  reddaip 
<he  cenaot  vmdM  x^  and  ow  «Mf  rttmmd  d^  ^  wb^  be  nvonebid  bm  nuho  fmrvivtd  mtly ;  and 
wcQ  bjr  award  I  and  he  was  Doicpinpelled  to  vouch  hiia  and  the  hebr  e£  the  other.  Qw>d  note. 
Pr.  Joiatcnanth pL  59.  *[  95  1 

&  Mortdaiiceftor  ^//rfsff  ^^  ^  A.  sriudi  if. /Vi/  ri^n/^  had  Br.  Voo. 
'  pttbmgy  &c  and  ^  at^tHtid  asfiU  ttmanty  and  utadid  in  har  the  ^^^^ 
warranty  ef  thi  mother  ef  th$  dtmandant  re  bis  father^  tubofe^  heir  5.  '^  ^ 
bi.is^  &c     The  denfonfant  [aid  that  Wf  had  mtbingy  tmm Joint- 
tf  with  the  fiii  4t    Judgment  if  he  may  plead  the  warr^u^ty  fole  • 
without  A»  and  the  demandant  was  ^warded  by  die  court  to  an-- 
fimr  t$  thi  har.    Quod  nota;  &  e  contra  0^  voucher ;  for  the  one 
"cannot  vouch  without  the  odier.    £  contra  of  rebutter,  ^s  here. 
The  reaibn  feems  to  be  inafinud^  as  vmtchir  is  in  (feu  qffkf  p^on  ^ 
€9niracfhar.    Br.  Bar,  pi.  58.  cites  9  Afll  iB. 

9*  Pnecipe  againft  hrd  and  villein.    The  viUfisi  tf  fitfiraneg 
of  the  lord,  £iving  tq  lum  bis  feigniory,  vwched  te  warranty^  and   • 
was  warranted.    Qjod  nota  bene«    Br.  VQCfcher,  pi.  oo.  cites  17 
AC  19.  and  &ys,  fee  33  H.  6f  f.  wh^  ti]ie  lofd  and  vulein  joined 
in  vtKtcher. 

la  jSltbat  are  iniiiUdto  tbe  voocbert  ngh^  hUned  in  the 
vnecberi  for  ofteririie hp  fiub  fsf  his  TOficlitr.  Be.  yaucher,  pi. 
S4*  cites  38  E.  3. 4. 

11;  Ifa  €9parcenerf  #rrt  #iid  die  anr  ^Sms  bfr  party  and  the  ifte^ct^ 
mberis  ni^^rdU^lbecuuiot  have  aid,  by  rqdbn  of  the  alienation;  ;;;^ofa^m 
and  tfaeiefiife  flie  (had!  vouch  alone  for  her  parc^  and  fhall  have  war-  smnswuh 
rantf  alone.    Br.  Vouchert  pi.  ig.  fifes  38  E.  3.  ao.  Per  Knjvet  v^rr^iy, 

BowbeBMl]ptiylaaldefhitftltow»and  eidmr  have  ororau  upon  the  io(s,  or  tuu^  b  over  with 
bim  open  the  wamntfpanunonnt.   Hob.a6.iacaibofRollv.CMbom. 


rMfMf  d^eMji$  t  patctmrtf  and  they  mah  ^rtiim,  and  out  of  them  is  im^leadtd, 
befliallnQC  vonch  atone,  hOiJbaUfiny  aUofhitftlkmtf  tmd  fi  raall  pm  tbemfilvis  in  repr!fentat-<m 

9fmikeir,aKd$hm^9Kkiognb$r\  per  Hobart  Ch.  I.    Hob.  *6  in  cafe  of  Roll  v.  Olborn. V^irf 

^<Mr  parcener  oBtm  kit  pmtf  or  maku  dgfaub  upon  out  fr^ed^  Che  cCher  (hall  ? ouch  alone  ;  per  Ho- 
bartCb.J.  Hob. aS. in ca(e 4>f  AoU  v. O(bofo» ciws  27  H.  8.5J.4H.  ;.  ao  H.6.  i.  and 43  E. 
3.  23. 

H  4  12.  In 


95  Qoutbet* 

12.  In'fVarranty  ef  charters  againji  2,  and  he  Jhexvs  Jever/il deeds 
of  them,  the  writ  (ball  abate ;  for  he  cannot  join  tlieni.  Br.  War? 
rantia  Cart^e,  pi.- 14*  cites  39  £•  3.  26. 

13.  But  it  fecms  that  in  warrantia  chartse  againft  2,  and  the  one 
is  an  infant  at  thf  time  of  the  making  of  the  deed,  itjhall  bind  the  other. 

.    But  quxre  if  by  this  writ,  or  by  another  writ  againft  hiin  only.   Bf« 
WarrantJa  Cart£,  p4.  14.  cites  39  E.  3.  26. 
Jr.  Wall         j^.  i^  fhirg^  gre  jointly  infeoffed  with  warranty,  and  two  releafe  or    . 
clne.pl.    f^t^^^^^^^  io  fhe  thirdy  he  (hall  not  deraign  the  firft   warranty  by 
3.  cites  S.C.  voucher  or  writ  pf  warrantia  cartas,  becaufe  he   is   in   by  the 
'         frft  fi^ff^^y  ^^^  "^  ^y  him  who  releafed  or  furrendered.     Quaere 
if  the  furrerider  bp  good.     But  it  feems  if  one  releafes  to  the  one^ 
ihere  the  pneisjn  by  the  other,  and  he  (l^all  not  deraign  the  firft 
Vrarranty,  astl^e  cafe  is  in  anno  33  H.  6.    Br.  Qarranties,  pi.  6. 
icites  4Q  E.  ^.  41'. 

15^  jind  where  all  die  except  cne^  he  who  is  in  by  the  furuivor  (hall 
deraign  the  firft  warranty.    Br.  Garrantics,  pi.  6.  cites  40  E.  3. 

1 6,  If  tfvo  bring  fprmedon^  and  the  tenant  has  warranty  again/l 
the  one^  and  not  againft  the  other*  the  tenant  may  vouch  the  deman- 
dant y^r  the  one  fnoiety^  and  plead  in  bar  for  the  other,  nyiiety^  Br. 
Voucher,  pi.  16.  cites  41  E.  3.  7. 

17.  Whpn  a  man  ha?  ijjue  7.fons  by  diverfe  venters,  aiid  has  land 
tailfid  ia  burgh'^englijh^  2Lxiadifcovtinues  with  \wirranty^  and  dies j  and 
the  youngejl  brings  formedon^  the  tenant  niay  vouch  the  eldeft  and  the 
youngeft,  and  when  they  appear  he  fliall  plead  in  bar  for  one  moiety, 
and  the  voucher  Ihall  ftand  for  the  other  moiety.  Br.  Voucher,  pU 
49.  cites  II  H.  4.  19. 

[    06    ]        18.  If  a  man  infcoffs  A,  and  5.  with  warrant}',  who  infeojfTV.  iVl 

who  is  implcadccf,  and  vouches  the  two^  who  vouch  the  Jirfl  feoffor  J 

and  after  the  one  of  the  two  makes  default^  and  the  other  appears^  he 

fliall  have  the  warranty  againft  the  firft  feoffor ;  and  fo  is  the  bpini6i\ 

in  II  £.  4.  8.     Br.  Garrantics,  pi.  67.  cites  5  H.  5.  7. 

i?«rper  Af,  .     i^.  If  (wo  jointenants  are  implcadid^  and  the  one  appear s^  and  the 

3?uuennnttf  ^^^^^  '^'^^  render  or  makes  defauity  he  who  appears  (hall  have  the 

arc,  and  I  he  whole  warranty.     Br.  Garranties,'  pi.  67.  cites  5  H.  5.  7.  Per 

9M  inftrtjU     Luddington.  • 

hit  tart,  the  warranty  is  ^one ;  .whicb  Ludf)ipgton  Uid  not  deny.  Br.  Garranties,  pi.  67.  citps  5 
H.S-7- 

20.  If  feoffment  with  warranty  is  paade  to  twoj  and  the  one  alone 

is  impleaded^  and  vouches,  the  vouchee  may  extort 'him  from  the  lien^ 

inafmuch  as  he  might  have  abated  the  writ  by  jointeriancy^  arid  did  noti 

for  he  is  not  compelled  to  warrant  pne,  where  the  warranty  is  m^dc 

to  two.     Br.  Voucher,  pi.  16.  cites  21  H.  6. 49. 

So  where  2        2.1.  Where  2Jointenants  are,  and  the  one  is  impleaded^  znd  bevqu-^ 

ftvaai         ches  the  feojfor'y  this  matter  is  good  couritcrplea  to  the  lien.     Brl 

'cftyiZ     Co"«terplea  de  Gwantie,  pi.  4.  cit<^s  22  H.'  6.  13. 

cffrrcnt,  and  they  TkrtfnniJylmpUadtd^  nutxrg  thty  may  abate  tU  writ  by  ftvtrai  tfnancy,  and  they  vmch 
me,  it  is  good  counterplea  to  the  lien,  thit  I  made  two  warrants,  and  not  one  and  the  fame 
warrant,  and  U;e  voochee  cannot  abate  the  wrifi  which  the  tenant  hat  afiumed,  Quod  uota. 
fer.  Ibid, ••  • .  .        .  . 

22.  Wherq 


fl.  Where  the  one  vouchee  is  by  prote^ion,  this  Jhallfervefcr  i3rjfiij». 
htb;  for  both  warranted  fincc  the  whole,  therefore  the  one  fliall  not  -f^-^*  *^ 
be  compelled  to  warrant  the  moiety  by  himfelf.  Br.  Voucher,  pi.  ^^'^^^ 
113.  cites  II  £.  4.  7.  »«/"*#« 

•  {***i^f'^  of 
iisfartf  and  he  is  impleaded,  and  vouches  mc,  I  (hatl  not  warrant  this  part.   Br.  Vouclier^  pi.  113. 
cn»  II  £.4*  7.  S.  F.  Br.  JointenantSy  pi.  35.  cites  12  £.  4. 2* 

13.  B.  brought /2>r«f/<&»  againft  D.  C  4»»//  ^.  which  D*  as  to 
thai  which  to  htm  belonged^  vouched  to  warranty  A  and  Q  as  to  that 
which  to  him  belonged^  vouched  JS*  and  the  faid  IV,  as  to  that  which 
to  him  belonged^  vouched  ^»  upon  which  vouchers  the  demandant  dc«> 
murredin  judgment;  and  by  Yaxley,  Kingfmill,  Frowyke,  Con- 
ftable,  Vavifor  and  Davers,  jhey  fliall  have  their  feveral  vouchers, 
for  it  may  JIand  with  their  tenancy  well  enough  ;  for  two  may  make 
feoffment  to  two  or  three^  and  the  one  may  make  warranty  to  the  onoy 
and  the  other  to  the  other^  by  one  and  the  fame  deed;  or  the  feoffors 
jnzj  make  warranty  to  the  one,  and  a  ftranger  may  releafe  or  con* 
firm  with  warranty  to  the  other,  and  this  releafe  or  confirmation 
jvitfi  warranty  is  fufficicnt  to  vouch,  and  good  lien  againft  the  fe- 
offor if  the  demandant  will  not  counterplead  the  poflefiion,  and  that 
the  one  may  vouch  and  the  other  plead  in  bar  j  for  the  warranty  and 
voucher  is  inheritance,  but  they  ought  to  agree  in  dilatorie?,  as  in 
view,  aid  prayer,  or  the  like.  But  Conningfby,  Mordant,  Wood 
and  Brian  Ch.  J.  contra,  and  that  they  fiiall  not  have  the  fever^il 
jirouchers  by  the  manner ;  for  when  they  have  accepted  the  tenancy, 
and  vouched,  it  fhall  be  intended  that  they  are  jointenants  or  copar- 
ceners, and  therefore  fliall  not  have  fuch  feveral  vouchers  without 
|5iewirig  caufe,  but  by  caufe  Jhewn  they  may  have  it ;  Qucere,  for 
afterwards  they  joined  in  voucher.     Jjr.  Voucher,  pi,  108.  cites 

.  7.  I.  7..' 

24.  In  formedon,  the  tenant  vouched  3  as  feveral  heirs  to  the  ^fe^-  Br.  Conn- 
veral  perfonsj  and  for  the  non-age  of  the  one  prayed  that  the  parol  ^erpic  de 
'nemur;    and  the  voucher  good  of  the  three  feveral  heirs.     Br.  Ji^^^^cUci 
Voucher,  pi.  165.  cites  16  H.  7.  12.  13.  s.  c.  . 

25.  Itiformedon  againft  1  feoffees  of  truft^  the  one  confeffes  or  pleads  Br.  Barre. 
inbarj  ind  i}ie  other  will  vouch*     ritzberbert  juft ice  laid  the  one  pi.  sz.citcf 
cannot  vouch  uniefs  both  will  vouch,  wihch  Brooke  juftice  denied  ;  ^  ^'       ^ 
for  the  one  may  confefs  and  render  the  action,  and  the  other  may  [    97   J 
vouch.    Br.  Voucher,  pi.  77.  cites  14  H.  8.  24. 

26.  Tenant  in  tail  and  remainder^man  may  be  vouched  jointly, 
but  it  is  not  fo  regular.  Per  HoltCh.  J;  2  Salk.  571.  pi.  6.  Trin. 
'j  Ann.  B.  R.  Page  v»  Haywaid. 


(N.  a,  a)^    Vouchen     How.     j4t  large ^  in  what  sec(A,b) 

Cafes. 

f.  T  T  was  iaid  that  it  is  adjudged  It  E.  3.  that  in  aflife  of  dar^ 

r«^«  prefentment  the  tenant  fliall  not  vouch  out  of  the  writy 

jBO  more  than  in  ai&fe  of  novel  diileifinj  quaere  inde  $  for  in  affife  of 

mort' 


97  ^outlet, 

N^B  ^'  g'  *  mortdancejlor  the  tenant  may  vouch  at  large,  and  this  affife  of  dar* 
(Fj  '  '^  •    rein  prefentment  is  much  of  the  lame  nature^  fin' Voucher,  pL  Z20» 

cites  21  H.  6.  50. 
^x  in  dower      2.  It  feems  that  the  tenant  in  writ  of  dower  may  vouch  at  large* 
€f4acyo{  Bn  Voucher,  pi.  74. 

land,  the  '  r     /T 

f #fMmf  at  to  9M  <s^<  mucbtd  to  warraotyy  which  tbe*^!n«mdW  cmrntrpleatUJ,  that  it'iubo  is  veMthtdmr 
nme  nf  bis  cofitfitri  €Vtr  bad  anj  things  fcc  after  the  CeUJA  of  tiic  baroEU  Br.  Voucher^  pU  74.  cltet 
%i  U.  6.  4a* 


(O.  a)     Voucher.    In  what  Place  Voucher  may 

be. 


r 


I.    A   man  cannot  vouch  another  in  otbet  ciimtj  than  where  tbi 

"^^  original  is  brought.  29  £•  3.  3.  b.  J 
[  2.  But  a  man  may  vouch  generality  andpraj  that  he  hefummon* 
ed  in  other  county.  29  £.  3.  3.  b*  J 
•  s.  P,  And  [3.  So  2,  man  may  vouch  and  pray  that  he  be  fummoned  in  the 
S^^hft  (^nty  of*  Lancafter  or  Qjeflery  and  the  writ  (hall  go  there,  though 
tnaUc  to  generally  the  writ  of  the  king  does  not  run^lhere«  26  E.  3.  59.  %. 
t'lem  im-     adjudged,  j 

mediately* 

But  if  be  prays  fummons  into  Wales,  nut  mil  mt  write  19  fFaits,  Imt  t9  Atjbgr^tf  tbt  cmaff  MM  mh 

joimntr,    Br.  Cinque  Ports,  pi.  8.  cites  19  H.  6.  ta.  Per  Fulthorp. . 

Where  a  roan  voucbet  in  bnnkt  an^prayi  that  be  be  Jimmomed  in  tbe  eom^j^ palaliiie  cfCbifit,  Lmtcof» 
ter  or  Durham,  fumraons  ad  auxiliandum  ihall  not  ifloe  there,  bvtfiecial  writ  t^  im  hrdeftkejltamm 
«bi/4  to  fununon  him.    Br.  Cinque  Ports»  pL  ix.  cites  36  H*6.  33* 

[  4'  [^^]  ^  "^^^  i^^y  vouch  and  pray  that  be  be  fummoned  im 
Ireland  ifbejbews  a  ^fecial  deed,  which  teftifies  an  ixchmgo  of  land 
in  England  for  land  m  a  foreign  realm,  volunUttt  ttiam  regis  (f  aj^ 
fenfu  interpojito.    Time  of  £•  i.  ] 

[  5.  But  a  man  ^annot  vwmikgoneralfy  and  pray  diat  he  be  fum* 
moned  in  Ireland,  without  mewing  a  fpecial  deed  pf  exchanges 
Time  E.  !•  ] 
Br.Procefs,  6.  Ai&fe  of  mnrtdanc^oTy  the  tenant  vouched  in  ensoiber  eouuty^ 
pi.  93*j^  and  becaufe  the  dmuxndant  tefiifiedthat  he  bad  ajfets  in  the  fame  countf 
So  ^ffareipi  ^^  ^^  Junummdy  therefore  procefs  ifliied  in  the  £unc  county.  Br^ 
n^cbtr  bt-    Voucher,  pL  96.  cites  1 3  AflT.  3. 

€9  ''€  iufiices  0 

ajjirmdy  where  the  demandanc  teftifies  as  here,  proceCs  fliall  iAie  in  ttie  tee  oouqiy*  Br.yaD^bcf 
iu.  96.  cites  13  Aff.  3.— Br.  Procefs^  pi.  93.  fites  S.  C 

f  q8  1  7'  In  inortdanceftoc^  the  fM£|jif  tw«ri«i  to  warranty  i£  tfin/0n^ 
^  ^  .  that  he  may  be  fummoned  in  another  county^  Fifli  counterpleaded  tbesf 
the  vouchee  nor  none  of  his  ancefiors  never  bad  any  things  &c.  Upoq 
which  the  ai&fe  was  uken,  ^ad  found  for  the  tenant^  by  whidi  it  was 
awarded  that  the  voucher  Jland  \  and  then  die  demawbint  (aid  Aat 
the  vouchee  had  ajfets  in  toe  fame  eounty^  and  pra/dd  that  he  be  fum- 
moned in  this  county;  &  non  aUocat^r  by  reafon  of  the  i^ 
tried  againft  him  before.    Br.  Voucher^  pL  |02.  citet  36  AiC  6. 

8.  Precipe  quod  reddat,  the  tena^nt  voiiched  and  frayed  that  iba 

vouchee  bejummoned  in  tbe  county  ofTori^  fnd  in  tbi  county  ifDuT'* 

6  bam^ 


Oou4ier»  98 

Iftm,  irfiich  is  aceuntf  ptbtine,  and  yet  the  voucher  ftood ;  for  per 
Cocton,  if  he  be  lootiMiied  in  die  eounty  of  York,  he  is  fummoned 
in  aD  counties  of  En^and>  and  therefore  it  feems  by  him  that  iiun- 
iDoris  ihall  ifliie  there  twij;  qucre  inde,  for  in  fpecial  cafes  they 
nay  award pnafi  U  the  coun^  palatine.  Bn  Voucher,  pL  i^u 
cites  ijo  H.  6,  Mb 


(P.  a)  Voucher,  CmOerfUa  fy  tenant  [or  De^ 
fitandatit.}  Comiterpleas  to  tie  Perjbns  of  the 
Vwebor  \fr  VoMbaT] 

[h  jFAelefimtvoiielies^ 

Curia.  »jE.3.4i.b.byWaby.    Bptquarc]  '    "  f^^^^ 


—  A  mm  cmsoc  Tvocb  a  tlukMidm^  «ar  a  man  mtiamn^  \  but  rather  fliall  have  writ  of  warran. 
lis  choua.  Cmaratfrnm  Ukat,  Qood  noU  bane  1  and  qa«re  if  it  be  law  at  this  day.  Br.  Warran* 
MCaRfl^  jpL«3,  «]lt»|  t.  a^aoiPitah.  VondMri  asr* 

(  3.  It  is  a  good  coanterplea,  by  the  common  law,  that  tbi  vou^'  See  pi.  23  • 
fheiUdtq4f    2f  £•  3. i^3.  b.  per  Curiam.  J 


Pf  the  Vouchee. 

r  3.  •  Ns fitch  in  rerum  natura  is  a  good  counterples.    40  E.  3.  And  thit 
37.iE.3.96.b.]  ^  rn'.r' 

plea  at  coninMm  law.    Br.  Counterpte  de  Voacher»  pi.  39.  dtct  7  AIT.  4-  p  r  Herle. 
^  The  HTee  was  received|  notwithftanding  that  it  be  ia  a  manaer  a  prepiancy.    Br.  Couoter* 
TfU  de  Voocher,  pi.  8.  cites  40  £•  3.  36.     ■      a  loft.  a45»  S.  P. 

[  4.  And  this  counterplea  h  ^/t;/»  alfi  by  14  £.  3.  cap,  i8.  ]  Th'isftatutt 

•   •     "        ■  "  was  in  af- 

firmance of  the  common  law.   a  loft-  045.  ■■     And  fee  pi.  aj* 

[  5.  It  is  a  good  CQunterpIea  ibat  be  wh$  is  vouched  by  arrange  ^1— \,  m^ 
name  is  the  fame  ferfsn  who  is  tenant  \  judgment  if^  without  caujejhewn^  Fol.  760. 
htfitaU  be  received te  vouch.    1 0  H.  6^  l8. 1  »--^/^*J 

'         *        •'         -^      *  •  -^  Br.  Cniin- 

terpleade  Voucher,  pL  ^.  S.  ?.  cites  40  £.  3.  14. 

[fklSz^ers  are  vouched^  ivhereof  die  one  is  vouched  within 
ffe^it  is  a' good  couqterplea  toat  they  etre  both  bafiardsy  for  caufe  of 
iflicddayby  the  ageV"  17  E.  3. 59.  ] 

[  7*  If  a  man  be  vouched  as/on  and  heir  within  agCj  and  prays  pa^  r  qq  1 
rdto  denmr^  it  is  a  good  counterplea  that  vouchee  is  baftard\  for  he  \^^^  ^^ 
eanuot be bautul by  bio owp  dffd.  *  48  E. 3.  28*  b,  iO  H.  6.  15.  18.  tnant,\n  ' 
See  II  £•  3*  Age  3.1  r         .    -  prascipc  > 

'^       *T    X  -^  quod  recV 

da,  vmMmt  wkhm  ofy  as  aufm  anJt  bar  tJJ.  tf  G,  v\Z,fon  of  PT,  hratber  tfj.  And  the  dcmtrui'anf 
fddt  tkntfT^tkt  fmhtr  ^ tbt  vmihu  VMi  a  httfiardi  and  a  good  counterpleay  per  Belk.  But  Fin c h 
M^  that  he  may  iai§  tht  gtfftrai  ctmUffkop  Wat  U  nor  none  if  his  aneej^s,  &c.  For  if  the  father  wa5  a 
iaftani,  J.  is  not  hisJuiceAor ;  and  «ter  the  tenant  confeifed  tha(  W.  wa$  a  badard.  Cr.  Coua* 
terete  de  Voucher,  pU  6.  cites  40  £.3.' 
f  Br.Coiuttcrplea  deyoucheripU  19.  dtes  S.  C— — a  Ian.a45.S.P. 

•  IS.  But 


99  ^OUt^tt. 

•Br.Coun,       [8.  But  othenyire  it  is,  if  he  be  vouched  as  fin  and  heir  onlfX 

fl.  If.  ekes    ^8.  b.  14  H.  6.  10.  b.  ] 

*.  C.  [  ^,  If  a  man  be  vouched  as  Jon  and  biir  to  B»  it  is  good  counter- 

plea  that  B.  was  attainted  of  felony  ortreafon,  if  the  parol  be  prayed 
to  demur  upon,  the  voucher ;  for  then  he  cannot  be  bound  by  his 
own  deed.    9  H.  6.  50.  14  H.  6.  10  b.  ] 

[  10.  But  otherwife  it  is  if  he  does  not  take  advantage  of  the  ntn^ 

age ;  for  there  he  may  be  bound  by  his  own  4eed.    9  H.  6.  50.  14 

H«  6*  10*  b*  ] 

Inwrit  of        ^  i  y,  5tf  if  a  man  be  vouched  asfon  and  heir  to  anothery  and  prays 

^Se^e?'  '*'  /tf''^'  to  demur  for  his  nonage,  ft  is  a  good  6o4nt6rplea  that  he 

tr«es»che     hint/elf  IS  heir  to  hiniy  or  that  another  is  heir\  that  is  to  (ay,  elder 

brother.     14  H.  6. 10.  b.  25  E.  3. 43.  b,  by  Wilby.  quaere.  ] 


thtd  o4i  to 


%raiTaDty»  and  hf  bis  art  prayed  that  the  parol  d<mur ;  and  the  demandant /aid  that  he  had  an  elder  brothfr 
•J  fuUaft^  and  prayed  that  he  be  oufled  of  the  voucher ;  and  fo  hft  was.  fir.  Coumerplea  d« 
Voucher^  pl*  3*  citis  27  H.  6.  x* 

[12.  But  otherwife  it  is  if  he  he  vnuhedoffuUagti  fo  diat  die 
parol  is  not  to  ftay  for  his  nonage,     14  H.  6.  IQ.  b.  1 
Deman-  [  13.  If  a  man  vouches  J.  S.  within  age^  as  heir  to  f,  D.  dndprajs 

dam  faid      /^^  parol  to  demur^  it  is  a  good  counterpTea  that  hi  is  not  heir  to  binr^ 

T^nfcr  *"  *«^  ^1"^' ^- ^- ^'^  *''''•      38  E.  3.  27.  b.  J 

fon,'andW.  [  I4<  So  it  is  a  good  counterplea,  though  J.  S.  bad  entered  tnta 
is  the  el.  the  land  as  heir  to  /.  Z>.  for  the  delay  by  the  demurrer  of  the  paroU 
wwch'^he    Contra  38  E.  3. 27.  b.  adjudged.  ] 

tentnt  (aid  proiffiofuUthat  J.  is  heir,  ^odptopJacif  that  he  enttrtdas  har  afieriht  duUh  of  the  anoeftor 
and  prayed  the  voucher ;  and  becaufe  the  demandant  coutd  not  deny  but  that  J.  entered  as  he^r. 
the  voucher  Aood.  Br.  Counterplea  de  Voucher^  pi.  %s*  cites  S.  C— Br.  Voucher.  pl.6c« 
cites  S.C. 

[15.  If  a  man  vouches  another  as  fon  and  heir  of  J,  S*  within  age^ 
and  prays  that  the  parol  demur^  it  is  a  good  counterplea  that  he  is  of 
full  age.  17  E.  3.  78.  b.  ] 
Br.  Conn-  [  i6.  [But]  if  a  man  vouches  another  as  fon  and  heir  of  J.  S* 
terpic  de  within  age,  and  prays  the  parol  to  demur,  it  is  not  any  countdtplea 
Yr!!c!te$  '*^'  7'  ^*  ^^'*  any  of  his  anceforsy  were  ever  feijed  of  the  land^  &c.  for 
S.c.and  though  the  heir  cannot  in  this  cafe  be  bound  by  his  own  deed,  yet 
ihat  it  is  no   he  may  be  bound  by  the  deed  of  other  anceftor  than  of  J.  S.     21  £• 

Counter-       ^   ^    Curia.  1 
plea  by  the     ^'  V-   ''^»*- J 

cominun  law  or  ftatute  \  and  ^caufe  the  teaaot  may  bind  him  by  deed  of  other  anceftor :  there- 
fore the  counterplea  extends  not  to  ah  thofe  whom  tlie  tenant  may  bind,  when  the  voueliea  comesy 
and  fo  is  no  counterplea.  And  yet  it  is  agreed,  that  where  he  prays  that  the  parol  demuo  as  in 
the  principal  cafe  he  cannot  bind  him  by  his  own  deed.  Quod  nf)ta.  ■■■  Br*  Voucher,  pU62. 
cites  S.  C 

[17.  In  a  writ  of  dmver^  if  the  tenant  vouches  Q,  it  is  not  a  good 
counterplea  that  in  another  writ  they  all  were  ^fcuchedy  and  the  demon'- 
r  J  QQ  1  dant  recovered  a  ylpart  upon  default  after  default  of  one^  and  after 
^  tbt  writ  abated  agatnft  the  others^  and  hop  the  heir  of  him  that  made 
default  is  vouched  within  age^  and  the  warranty  is  determined  agatnft 
htm  by  thefirfi  recovery ;  for  this  counterplea  is  but  to  the  warranty* 
and  the  demandant  is  riot  at  any  delay  thereby;  for  the  parol  Qm^ 
not  demur  in  this  writ*    26  E«  3.  59.  adjudged.  ] 

[18.  The 
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f  l8.  The  fame  law,  though  the  heir  of  htm  that  made  default  hi 
veucbei  in  ward  of  the  kingi  for  it  is  but  sl  petit  delay^  that  is  to  %> 
td  have  aid  of  the  king.    26  £.  3.  59.  adjudged.  } 

[  19.  But  othcrwife  it  would  be,  if  it  had  been  in  a  pracipe  quod 
readat  i  for  there  this  matter  fhould  be  a  good  counterplead  inafmuch 
as  in  this  writ  the  parol  {hould  demur  for  his  nonage,  which  the  law 
will  not  fufFer  upon  zfalfe  voucher.    26  E.  3.  59.  ] 

[  ao.  In  an  a^ion  againft  feme  fole^  if  the  tenant  will  vouch,  it  is  r-  ii^— ■■■> 
a  good  counterplca  for  the  oemandant  to  lay  that  pending  the  writ  FoL  761.^ 
the  tenant  has  taken  haron,  becaufe  otherwiie  the  demandant  (hall  be  ^^"^ 
delayed ;  for  fhe  and  her  baron  ought  to  vouch.  26  £.  3.  68.  b.  j 

21-  In  mortdanceftor  the  Jhertjf  returned  the  voucher  dead^  and  F«r  whca 
the  tiiutnt  vouched  his  heir  within  age^  and  prayed  that  the  parol  de^  ^ud^^^f 
mur  ;  and  the  demandant faid  that  he  had  nofuch^  &c.  for  he  died  in  age,  ^it 
the  life  of  his  father.     And  Herle  awarded  this  a  good  counterplea.  Jb'N  n<a 
Br.  Counterplea  de  Voucher,  pi.  39.  cites  7  Aff.  4.  mZZt^X 

which  the  death  may  be  returned,  mr  tbt  demandant  cannot  Juy  that  be  is  of  full  age,  and  pray  that  ig 
maybe  vitwedi  fbr  there  is  no  fuch,  and  the  voachee  never  wiU  be  of  full  age  whore  he  is  dead  ; 
«id  therefore  good  counterplea.  And  at  common  law  it  was  a  good  counterptea  that  he 
never  bad  any  fuch  who  was  voucticd,  but  here  was  fuch  a  one  in  eile,  bm  now  i«  ^eid. 
Ibid. 

22.  In  praecipe  quod  reddat,  if  the  tenant  vouches  a  hijhop  to  war- 
ranty, it  is  no  counterplea  that  he  nor^is  anceftors  never  had  any  things 
iuu  out  {hall  fay  that  he  nor  his  predeceflbrs,  &c.  never  had  any  things 
&C.  Br.  Counterple  de  Voucher,  pi.  51-  cites  i2  K.  3.  andFitzh» 
Voucher  27.  105.  iio.  xi2. 

23.  14  £•  3*  cap*  1 8.  Becaufe  the  demandants  in  plea  of  land  have  in  nrftcipt 
been  often  delay ed^  for  that  the  tenants  have  vouched  to  warranty  a  qu<xl  red- 
dead  man^  againjl  which  voucher  the  demandants  before  this  timcj  might  ^^^^ 
net  be  received  to  aver  that  the  vouchee  is  deadj  to  their  great  delay  and  ched,  the 

nufcbief  demandant 

//  ts  accorded  and  ejlablijhed,  that  from  henceforth^  if  the  tenant  Jjjf  J^J^^ 
vouch  to  warranty  a  dead  many  and  the  demandants  will  aver  that  the  that  the  te- 
vouchee  is  dead^  or  that  there  is  nonefuchy  their  averment  Jball  be  re-^  nant  is 
ceived  without  delay.  otWw^fe 

if  hcpaimts  tbs  voucher,  and  at  tbefintmons  ad  warrantizandum  the  Jhft  iff  returns  nihil,  there  he  (hall 
xiothaTe  the  averment ;  for  now  it  (hall  come  in  by  the  return  of  the  (beriff ;  thy  which  1  fum- 
jsons  ficut  alias  iflued.  Br.  Voucher,  pi.  66.  cites  zi  E.  3.  36.  ■  ■  S.  P.  2  Inft.  ^4.6^ 
S.  P.  And  there  the  demandant  took  the  averment  immediately  at  the  fird  day,  but  the  (heriff 
returoed  it^  and  the  tenant  faid  that  be  was  alive,  and  prayed  aliasi  and  the  d^moKdtmt  faid  that  be  it 
deadi  and  there,  notwithuanding  the  demandant  was  pa0ed  this  by  award  of  procefs,  yet  now 
becaufe  the  tenant  bat  taken  the  averment  that  be  is  alive ,  the  demandar.t  may  aver  the  death ;  and  fo 
he  didy  by  which  the  tenant  was  compelled  to  vouch  over.  Br.  Counterple  de  Voucher,  pL  8. 
cites  40  E.  3.  36.'  Br.  Voucher,  pi.  15.  cites  S.  C.  and  21  £.3.  36.  accordingly.       1      1 

3  Le.  114.  in  cafe  of  Wroth  v.  thk  Countess  op  Sussex,  cites  21  £.  3.  36.  And  fays,  that 
thot^gh  It  was  infifted  that  tticjlatute  did  not  prffcribe  any  time  fur  making  the  averment,  but  left  the 
fame  gencraUy,  yet  it  was  the  opinion  of  the  whole  court,  that  he  (hould  have  tlie  averment  at  ih« 
time  of  the  voocher,  or  not  at  alU 

In  pnecipe  quod  reddat,  the  tenants  vouched  two,  the  demandant  faid  then  one  it  deadm  Fencot  ob« 
Je£^edthat  they  onght  to  fay  that  both  ftre  dead  ;  for  otlierwilc  it  is  no  counterplea  by  the  ftatute, 
nor  by  the  common  law  ;  but  Belke  and  Thorpe  held  it  well  enough,  whereu)x>n  he  vouched 
the  one  alooe.  Br  Voucher  135.  cites  39  E-  3.  3a*  ■  ■  ■  Br^-Cwmterple  de  Voucher,  pi.  37. 
we»  S.  C.  That  it  is  a  |tood  counterplea  by  the  beft  opmion  :  by  which  he  vouched  the  one  and  the 
'heir  ^ the  other. ^'■^z  Inft.  246.  fays  it  is  a  gQod  counterplea  for  preventing  ef  delay.'  Sfi  i£ 

fhe  tenant  veuches  A^  w-m  eiuers  into  the  warranty,  and  V'Lu:bes  B.  the  demandant  may  allege  in  ad. 
«a»Cage  of  liimfelfi  that  lUtfrfi  vouchee  is  dead,  aiU  pray  a  r§fi'm:mms  agninjitbe  temjtit,  becaufe  this 

caotioc 


cannot  come  in  by  the  retnrn  of  the  fherifTs  Per  Fincb.  k  Doii  fi^fator.    B^<  VofbdWi  pT.  is^* 
cites  40  £.  3.  sy."^— i'Br.  Counterple  ^e  Voutliery  pi.  8.  oices  40  E*  31 36.  Sb  C»  ■  ■  jl^tlbefim^ 
vouchee />a!/Jhtw  this  matter ^  tmd  pray  refummmSy  sad  have  \i,  bccsulc  otharwife  fnor  fluU  be  of 
the  judgment.    Br.  Voucher,  pi.  1 58.  cites  FHzh«  Voocber  4*  z8.E«  |-  37* 
!»  The  demandanC  may  aver  the  life  of  tht  voucbtt  by  the  cqttity  of  OoB  ftatutc    Jenk«  I2i« 

pK  47- 

r  I  o  I  T  24.  In  formedon  it  was  agrfeedy  tfaaC  where  the  tenatit  vouches^  U 
•  Br.  Vou-  ^  S^  cQunterpka  fi&^  tbf  vauebtt  is  villein  u  the  demandant  i  for 
Cher,  pi.  39.  if  the  demandant  pleads  with  him  he  fhal^  be  infrancbifed*  Br* 
circs  $.c.    Counterple  de  Voucher,  pL  i8*  cites  xj  E.  3.  and  *  48  £•  ^ 

5p  m  cf.  25.  In  mortdanccftcr,  the  tenant  vouched  the  baron  andfemo^  and 

tcMnt  *^*  the  domandantfaid  that  the  baron  andfeme^  not  the  ancestor  ofthefemi^ 

v9ucbedto  never  bad  any  thing  in  denufnij  nor  infervices^  aJUr  tbefiiftn  of  our 

vramoty  anceftor^  of  whefe  feijin  we  Jemand',  and  a  good  counterplead  that  is 

Iw^IT  *^  W>  ^^  anceftor  of  feme,  and  no  mention  of  the  ancedor 

and  the  do-  of  the  baron ;   for  it  ihall  be  intended  that  the  warranty  came 

mandant  of  the  part  of  the  feme.    Br.   Counterple  de  Voucher,  pL  42* 

::rt'-  <=««  "  Aff.  30. 

feme  wr  her  anitJUri  Vfhcfe  heir^  8c  c  never  had  any  tbin^ ;  and  A  ^ood  Coanterplea  per  K  nivet  and  Wich^ 
for  it  ihall  he  iMemUd  that  hf  vouched  by  the  fern.  BiTt  Belknap  contra;  for  he  might  he  infeolTed 
by  both  before  tlw  coverture ;  anU  at  laCl  tlie  demandant  ifomierfUeaded  the poffifiom  cf  the  we  mui  thg 
^i^tr  I  therefore  quaere.    Br.  Counterple  de  VOucbery  pi.  19.  cites  4S  £.  3. 28. 

26.  In  cui  in  vita  in  the  poft,  the  tenant  vouched  Weaker  fin  end 
heir  of  IV*  of  S.  who  was  the  baron  that  aliened;  and  th€  demandant 

faid  that  ke  wascoujin  and  heir  of  IV,  abfaue  hoc  that  Walter'^  or" any 
of  his  ancejiorsy  had  any  thing  after  the  title^  J^r.  and  a  good  counter* 
plea,  by  which  the  tenant  p]eade<l  in  bar  by  exchange.  Br.  Coun- 
terple de  Voucher,  pi.  24.  cites  38  E.  3,  15. 

27.  In  precipe  quod  reddat,  the  tenant  vouched  y,fon  and  heir  of 
7.  and  prayed  that  the  parol  demur  by  his  nonage,  and  fo  it  did ;  and 
after  y.  died,  and  upon  refummons  againft  the  tenant,  he  vouched  as 
coufin  and  heir  of  J.     To  which  the  demandant  faid  that  y»  who 

'  teas  vouched,  had  a  fijier  in  full  life ;  judgment,  if  to  vouch  another 
he  fhall  be  received ;  and  the  opinion  of  the  court  was  with  tho 
plaintiff.     Br.  Counterple  de  Voucher,  pi.  10.  cites  43  E.  3.  3. 

aS.  In  praecipe  quod  reddat  it  is  a  good  counterplea  of  the  lien  to 
fay,  that  he  who  vouched  is  not  tenant.^  but  another ;  fo  that  he  cannot 
have  any  lofs,  Br.  Counterple  de  Garrantie,  pi.  3.  cites  26  H.  6. 49. 
per  Danby  and  others. 

29.  In  praecipe  the  tenant  vouched,  the  demandant  counterpleaded 
by  theflatute^  by  which  the  tenant  pleaded  outlawry  in  the  demandant 
after  the  lajl  cbntinuance  in  debt,  andjhewed  the  record.  And  by  aU 
the  juftices,  except  Brian,  it  is  a  good  aiifwer,  though  it  is  not  in  oar ; 
for  the  ftatute  fays  that  if  the  tenant  vouches  and  the  demandant 
counterpleads,  and  the  tenant  will  n9t  attend,  he  (hall  be  put  over  to 
another  anfwer,  and  does  not  fay  to  the  anfwer  in  chief;  and  therefore 
any  anfwer  fufHces.  Br.  Counterplea  de  Voucher,  pi.  47.  cites  %i 
E.  4.  54. 

30.  In  dower  it  is  a  good  counterplea  to  fay,  that  the  tenant  entered 
by  her  hujband.    2  Inlt.  246. 

31,  It 


[I02] 
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Jt.  It  it  agood  counterpteaof  the  TMcher  to  lay,  that  the  tenant 
>  ftrwurhf  frajfd  in  aid  ofbimy  in  refpe£t  of  the  delay*    2  Inft. 

(Q^a)    ^ounterflea  by  Demandant.    What  fhall  be 

a  ^^^  Counterplea. 

■ 

{  I.  T  P  an  Imr  be  V9uchid  in  ward  of  the  iingy  it  is  not  a  good 
-"-  Gounterplea  that  y.  S.  baijitedtn  the  chancery  to  the  king  for 
thejaid  tvard^  where  his  right  was  found,  and  by  judgment  has  the 
vmdi  andfi  the  king  has  nothing  in  the  ward^  without' (hewing  any 
diiiig  to  maintain  it    26  £•  }•  6o«  1 

[  2.  [But']  If  an  heir  be  vouchedin  ward  of  the  king,  it  is  not  a 
good  counterplea  that  the  king  has  nothing  in  the  ward  by  nonage  of 
Tnmi  ibr  between  them  the  poilefEon  of  die  king  (hall  not  be  tried. 
17  £•  3.  65.  b.    Contra2l  JE.  ^  53.  Adjudged.  ] 

[  3.  £i9  if  a  man  be  vouched  tn  ward  rf  a  common  perfon^  it  is  not 
a  good  countetplea  that  be  has  nothing  in  the  ward.  22  £•  3. 2i. 
Concea  26  £•  3. 60. 27  £•  3*  82.  ] 

{  4*  If  an  beir  be  vouched  in  ward  of  diverfe  lordsj  it  is  not  a 
sood  coonCerplea  tbatjime  of  ibenty  who  are  fuppofed  guardians^ 
oave  matbing  tn  the  ward\  ror  if  he  vouches  fome  guardians,  and 
«dMn  with  diem  who  have  nothing,  this  is  nothing  to  the  donan- 
daoL    17  £•  3»  65,  b.  27  £•  3.  82.  Adjudged.  Contra  21  £• 

[  5*  u  tenant  in  dower  vouches  the  heir  of  the  baron  in  reverjiony 
it  is  a  good  counterpka  that  the  tenant  has  fee\  (or  (he  cannot  bind 
the  heir  to  wananty  for  any  other  cade  but  for  the  reverfion*  29 
£.3.4X.b.] 

[  6.  If  die  tenant  vouches  B.  as  ceu/in  and  heir  to  G.  it  is  a  good 
counterplea  that  be  who  is  vouched  is  thefon  of  one  J.  without  that 
that  be  is  of  the  blood  of  Gb  28  £•  3.  90. 1 

7.  By  3  E.  I.  capk  ifi  Aatute  of  Wefhn*  I.  forafmuch  as  many  The  mfcbuf 
fe9fU  are  delayed  of  their  rtgbt  byfidfe  vouching  to  warranty  j  ^/^^'  '*'' 

ciuc  cfery  tenant  in  a  ml  aAioa  wis  pennhted  to  vouch  any  of  the  people,  though  he  or  any  of 
lib  Moftors  had  never  any  thing  m  the  bmdy  wliereof  he  might  iafeotf  the  tenant  or  any  of  his 
wceftorii  and  agaui*  that  voocbee  might  vouch  another  in  like  manner ;  .and  op'^n  every  furo- 
moos  ad  warraotizandoniy  there  moil  he  9  retomsy  Ice  fo  as  the  delay  was  in  manner  inAnite,  and 
^npea  fidfe  vouchers;  whereupon  this  aift  of  parliament  for  remedy  was  made.    2  Inft.  240. 

In  aodent  tine  it  feemed  ftrange^  when  the  original  praecipe  was  brought  againft  the  tenant  of 
iSiBlandy  that  the  coait»  upon  that  original,  fliould  hold  plea  between  the  tenant  and  the  vouchee ; 
h«t  it  is  Biore  ftrange  to  make  a  queftion  of  that  which  hath  received  an  ancient,  continual,  and 
cnntont  allowance  {  and  the  vouchee  comes  in  in  loco  tenentis,  and  in  judgment  of  law  is  a  tenant  to 
the  demandant ;  and  our  a6t  does  allow  of  true  veuchers^  but  provides  againft  falfo  vouchers,  as  it 
^pedtt,  for  delay  only,    a  Init  141* 

//  is  provided^  that  ♦  in  writs  offojfejjionyfirft  in  writ  ofmordaun*  •  So  called 
eefiety  rf  cojinagoj  efai^l^  nuper  iiity  ofintrufmy  S^fhe 

aDoeflor,  of  wbofe  fieifm  he  demands,  was  in  pofleffion  the  day  he  di«d|  or  the  demandant  himfclf 
was  in  pofleffion»as  mortdauncedor, codnagC;  aiely  nuper  obiit,  intiufioo,  and  other  like  writs,  as 
befaile^  Ice*    a  Inft.  Z4i« 

ifik/*  other  Bke  wrltSy  whereby  lands  or  tenements  are  demanded^        •w.irJ 

^^  againft  E. 

The  defendant  vmcbed  R,  who  y»3i%feiftd  pf  tbt  wardf  and  kafed  to  F,  who  vouched  bin.  Korton  lajil 
£.  wof  ihefrjt  mibo ^  tU  vtard  a/tgr  ttt  Jtgib  of  mtr  tmant,  and  thij  cftate  continued  till  ihe  day  o  * 

the 


tio2  (Houc^er. 

he  writ  purchafeJ,  Jiidgmene  if  the  Toucher,  &c.  And  the  befl  opinion  was,  that  it  is  a  good 
counterptea ;  by  whtch  Che  defendant  clai  mcd  by  priority.  And  this  counterpiea  feemy  tar  be  by .  the 
eqaity  of  the  (latuce  of  Wefttn.  i.  cap.  38.  given  in  a6tionS  poHeiroiy*  Br.  Counlcrplea'de  voi!ich« 
cr,  pK  28,  ckc?  a  I  E.  3.  n.  — ■  »S.  P.»  Ifift.  241.  That  in  writ  of  right  of  ward«>f  th^b<xly  a^4 
Iand>  fuch  counterplea  was  adjucifred  good  ;  for  albeit  it  is  named  a  wrttof  right,  and  fo  in  letter  it 
out  of  thi*.  branch,  yet  is  it  in  naturn  of  a  writ  of  poffeflion ;  and  the  words  arc  per  mortdaur.ccfter 
oil  d'autcr,  and  though  *  no  lands  or  tenements  be  demanded,  which  rc;»ulariy  is  intended  of  an 
cftate  of  freehold,  yei  Uni  cafe  being  wthin  the  farm  mijibLf^  is  Cak^u  within  the  x^medy*    a  InlN 

In  dvtvtr  the  tenant  Vfiucfytd  C.  coffin  ard  htir  of  T,  j^»  the  demnrdunt Jmd,  tbnl  btr  hvjhand  SedfeiftJ^ 
mnd  the/  mchtc  wa:  tde  Ji*Ji  that  abated \  and  1  good  coun:erp!ca  within  thefe  words  (other  hl^e 
writs;)  but  that  plen  is  not  [ftoodj  in  cafe  <if  the  heir,     a  Inft.  241* 

An  aflifc  oi nwd dijfajln,  ami  an^aflife  of  darrnn  prtffntmerd,  are  within  this  branch,  if  the  tenant 
Youch  any  named  in  the  writ ;  and  the  demandant  may  counterplead  the  voucher,  as  well  whea 
the  tirtont  iipr<J<nt  in  court,  as  when  he  i;»  aUfciit.     2  IniU  241. 

•  A/ww-  ffJiicb  ought  to  *  deficnd,  reverty  remain^  or  f  efchtat  bjf  tht  death 
tf:::^is    ofanyanceJi<,r,or,thenv\jt; 

out  of  this  branch ;  for  it  is  a  wi  it  of  right  in  his  nature,  and  not  a  writ  of  pofTriTiont  and  he  it^ 

m^ndi  Hot  the  hnd  of  the  ftiJiA  of  hii  unctfto'  y  as  the  ftaime  fpeaks,  i«/  if  '^  pf'*     S  Inft.  241. 

Afotnitdon  in  revet ttr  isiiot  Within  this  branch  ;  lorth.it  is  a  writ  of  lighi  in  his  nature.     2  luftl 

5t4'- 

AforwudoH  In  the  rem.nnd£r  is  not  within  ihi^  branch  ;  for  it  is  no  writ  of  poffeflion,  but  a  writ  of 

right  in  his  nature  ;  and  the  demandant  tlotb  not  dtm^atdtbc  land  of  the  feijin  of  his  anujior,  as  the  fta-* 

cute  fpeak«:,  bu!  ly  the  rcmnind*"',     2  lnft.241. 

f  Lord  Coke  faysi  that  the  Englifh  tianflation  of  the  French  wordfefchier  in  this  place  i^ 

wrong ;  for  (efchicr)  fignifies  to  fall,  and  a  ivrii  rfef^hfat  is  r.<it  within  tliis  tn'anch,  for  tttat  it  founds 

in  lit  right  i  and  reverter,  remainder,  or  ef^hin,  is  to  U  mtmded  afta  the  d^ahofhii  atmeJUrjor  tmumt 

V  A/r,  tenant  in  dower ,  or  iy  the  tni  :tfy^     7.  Inft.  241. 

f 

•  A  dies  If  thi  ♦  tenant  vouch  to  watrdntf^  andjhe  Jenkmdant  counterpltaif 
ftifidinfiif  himj  and  ivill  aver  by  ajftfe^or  by  the  count fy^  or  othi^rtvife^  af  the  Omrt 
B.ahAtr.,      ^^11  awards  that  the  f  tenant^ 

rofB:  n-' 

and  vouched  U 
after  th§  dtdtb 
if  kni  anccfor^  of  tvbofe  feijtn  hr  mAti  risd'VLv.d,  And  two  obj scions  were  made  that  tliis  counter-- 
plea  was  not  within  this  ftatutc ;  ift.  That  D.  dniroed  the  rcverfion  by  pnrchafe,  and  fo  B.  waf 
not  his  ancedor  within  thisdatute,  for  lie  clalmcJ  not  th%  laiid  as  heh*.  2.  Ttiat  this  Hatute  fpeaks 
of  the  tenant,  which  muft  he  underAood  of  the  tenant  for  life,  who  i>  tl>e  tenant  to  the  praecipe  it% 
deed,  and  not  of  tlie  tenant  oy  rfefceii,  who  is  tenant  in  law.  As  to  the  fir{^  it  Was  anfwcred  atid 
refolved,  that  inafmuch  as  ihc  abr.temcnt  is  confefled,  albeit  that  divers  cftates  be  made,  j'ct  for  tha£ 
D.  is  heir  to  the  abator,  and  B.  his  anccftor  witl^in  the  letter  of  t\\c  ft'itute,  and  ikjuiia6tr  circuit 
tumnon  toilitur^  and  fo  is  witl.in  the  meaning.  But  if  thcjlate  of  tin  abator  hitd  heen  avoided  hv  a  titk 
pcramnmiy  and  the  h^ir  of  lit  cdhitor  hud  o^en  infe.ffidf  there  the  heir  hac'  not  claimed  under  the  abnte-' 
ment ;  and  therefore,  although  he  were  withm  the  letter  of  this  ad^,  yet  had  he  b<fcn  out  of  the* 
inftaning.    2  Inft.  242. 

+  Albeit  tenant  by  rcciijjt  be  but  tenant  in  law,  yet  is  he  in  li^u  of  the  Hnartff  ahdfo  within  thi« 
branch  j  for  oihcrwife  the  abator  may  make  a  Icafc  for  life,  and  by  his  default  after  default  he  re-' 
ceived  and  foby  covin  between  them  make  this  branch  of  none  effedl,  which  fhouldbe^ainll  rea-^ 
fon,  k,  in  fraudem  l^gis  5  and  tenwit  in  law  by  warranty  is  within  this  acl,  albeii'be  be  n'ofpreftnc 
in  court.    2  Infl.  242. 

•Predecrfor       Or  hh*  onccjlor^  (whofe  heir  he  is)  wasfthefirfi  that  enterecf* 
is  taken  by    after  the  death  of  him^  of  whofe  feijin  he  demands  ;  the  averment  of  tht 
equity  of      demandant  Jhall  be  received^  if  thj  tenant  u/ill  abide  thereupon  : 

anceftor.  2  Inft.  242.— As  in  mortdanccftor  againft  the  prior  of  D.  the  ttnunt  vouched  to  war- 
ranty. Belk.  feiid  fk^t  B.  your  />'  ed-  ceffot  prior  of  D.  wai  th/firfi  luho  ah  ifd  after  the  dd^^th  of  bimj  tf 
"jeinfefdfa,  &C.  and  this  efiate  to  Jinued,  and  diedfeifed,  after  zvhofc  death  you  nv..i  i>,  continuing  the  fame  tort 
judgment  if  he  ought  to  have  the  voucher.  And  the  other  demurred,  and  after  w.is  oufled  of  tbOr 
voucher  by  award.  And  fo  fee  that  it  is  a  good  counterplea  ;  and  this  feems  to  be  by  the  equity 
of  the  ftaiute  of  Weft.  i.  cap.  39.     Br.  Counterplea  de  Voucher,  pi.  43.  cites  40  Alt  «.  ■ 

S.  P-.  Aftd-v-c:  the  ftatutc  fpealis  only  of  heir.    Br#  Pariiamcat,  pi.  341  cites  S.  C<  ■      ■■■S.  P.  by 
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^fOolB  Cfa.  J.  PL  C.  178.  b.  Kfich. 4  Mar.  in  the  cafe  of  Hill  v.  Grange.  ■■■  ..2  JnAt  24B.  S.  P. 
loir  jdtof  parliament  ixia<!e  for  fupprefllon  of  fallhood  pra^tifed  for  delay,  as  tb«fe  h\fc  vouchers 
hcj  dull  have  a  benign  interpretation. 

fUAadB.do  ahatt  to  tbt  uj«  tf  B,  the  wliole  ftate  is  in  B.  if  J?.  infeofs  A.  This  coadjutor  it 
ivitbin  thb  aft,  and  yet  he  gained  no  freehold  ;  but  this  (Utute  fays,  le  primer  que  enter ;  and 
thmghhB  iMitrtdrKt  df  tbefirHfoMyyjtx.  he  is  within  this  ftatute.    2  Inft.  141. 

Bat  if  the  abator  makes  ajecfment  infuy  and  t^i  hack  an  tflaf  to  bim  and  afiranpr^  and  they  botb 
be  impleaded  in  a  writ  of  aiel,  and  vouch  their  feoilft)r  for  the  benefit  of  the  Jirangw,  (who  is  mt 
^ the  JljtKts J  the  voucher  cannot  be  counterpleaded  within  this  braoch.    a  Inft.  24a. 

Bvt  if  tbt^rati^  rtU<^fei  to  the  abator,  and  he  be  impleaded^  aad  TCttcheSi  this  voucher  may  be 
covnteipleaded  by  force' of  this  branch,    a  Infl  241. 

♦  Afii  ifnoty  bejball  bi  further  compelled  to  another  anjivery  ifbe\i  04. 1 
itfw  not  oh  t  warrantor  prefent^  that  will  warrant  him  freely^  and  i  ^      ^ 
imoistinent  enter  into  the  warranty  j  faving  unto  the  demandant  his  claufe  gives 
exceptions  againft  him,  if  be  will  vouch  further,  as  be  had  before  a-'  "^  ^«»5A>  '* 
tmfi  tht  frji  tmant.  ^j^;^^> 

fonewrbis  vottcbtr,  and  then  he  (hall  be  received  to  anfwer  ;  but  if  he  ftand  to  his  voucher,  and 
dtnnxn  in  law  upon  the  counterplea,  and  it  be  adjourned  to  another  term,  it  is  peremptory  10 
the  teoaot  in  refpect  of  the  delay,  in  fuch  fort  as  if  iifue  had  been  taken,  and  a  trial  had.  a  loft* 
243. 

Bj  the  words  (he  ihall  be  compelled  to  another  anfwer,)  he  may  as  we/l  ^foncb  as  anfii-er  in  cbUfi 
Br.  Couoterplea  of  Voucher,  pi.  5.  cites  40  £.  3. 14.  and  fays  it  is  admitted  there  clearly.— S.  P. 
a  inft.  242. 

ThoQgh  the  a£l  does  not  fay  in  chief,  lb  as  any  anfwer  fuflfices,  and  therefore  the  vouchee  m.yy 
fbad  ontJawry  in  the  plaintiff  in  an  a^on  of  debt,  after  the  lajl  auainuanee,  Buc  if  the  connterplea  be 
adjodgMi  for  the  demandant  in  the  fame  term,  he  may  plead  In  bar,  but  he  canaot  vouch*    a  InH. 

A  dmmntr  in  law  mfm  a  voticbcr,  aifoumed  to  another  termj  is  peremptory  ;  for  the  demurrer  is  in. 
lieu  ef  an  anfwer ;  otberwife  in  cafe  of  counterpleathe  fame  ternu    %  Inft.  243. 

f  In  a  writ  of  right  of  ward  the  defendant  vouched,  and  for  that  the  vouchee  was  prefent  ia 
oovt  and  entered  into  warranty,  the  plaintiff  could  not  counterplead,    a  loft.  243. 

Jnd  in  a  writ  of  right  it  is  provided,  that  if  the  tenant  vouch  to  Th«  is  not 
warranty  and  the  demandant  will  counterplead  him,  2wof  a^'^* 

writ  of  right,  hjilofal/  -units  of  right  iu  this  nature,  or  which  touch  the  right,  as  this  Ia\\  hereafter 
fpeakst  ax  ib»  writ  of  tftheat,  writs  of  formedon  in  reverter,^  remainder,  difcender,  &c.  a  Ii.ft* 
243.  ' 

Aid  he  reads  to  aver  by  the  country,  that*  he  that  is  vouched  to  *  Wthcte- 

warranty,  A.asajPgmt 

to  S.  the  demandant  may  counterplead  tUfitftH  of  B.  within  the  meaning  of  this  braoch ;  for  that 
•verthraws  the  voucher,  which  is  the  end  of  this  law.     2  In  ft.  244. 

If  an  Mfoaf  is  vouched  as  heir  to  A,  it  is  not  fufficient  to  counterplead  the  feifin  of  A.  the  anceftor, 
liar  that  the  infant  cannot  make  a  feoiTment  ;  but  he  muji  counterplead  the  feifin  of  the  ir^atti  aaed  his 
eoKt/ars,  and  the  infancy  (hall  come  upon  the  lien,    a  Inft.  244. 

Nor  bis  anceflors  ^'?. « 

•^  tm  plied 

fwhefi  heir  he  is  J  but  yet  this  extends  as  well  to  the  fpectal  heir  of  the  j^olTeffion  (as  the  heir  in  bo« 
RWghcnglifh  or  in  gavelkind)  as  to  the  general  heir  at  the  comhnon  law.    2  Inft.  244. 

M^iere  a  hfi>tf  or  an  abbot  is  wtcbtd^  the  counterpUa  vnji  not  be  cftbe  bifhop  or  abbot  ttndhis  ancefiort, 
aocerdmgto  the  letter  of  the  law ;  \but  of  him  and  his  predecejjors,  according  to  that  capacity  where* 
If  the  land  is  demanded.     And  fo  it  is  of  the  body  politick  and  corporate.  '2  Inft,  244. 

If  a  baron  and  feme  be  vooclted,  the  fsifi*  of  the  feme  and  her  ancejicrs  may  be  counttrplcadtd,  unleff 
^pedal  matter  be  ftiewed  to  the  contrary ;  and^?  it  is,  iftvjo  others  be  vouched,  it  is  a  good  caiaxiX/OT' 
pItAtoemtntorpieaJtbefeifimofone  of  them,  for  oufting  of  delay  by  e0bin,  prote<^OD,  deatb^  and  hif 
Mir  witlttOy  Ue*    %  Inft.  244« 

Had  stiver  ♦  feifin  vf  the  land  or  tenement  f  demanded.  •  \^  »^  ^« 

.,     ^  •'-'•'  *  hath  but  an 

Y^tfio-joars/ytisJfHjiciemi'  for  by  the  livisry  he  gains feifm,  and  both  the  feoffments  de  jure  fc  de 
»o  are  within  this  ftatute ;  hut  otberwife  \%  is  of  an  tjlate  at  will,     2  Inft.  244. 

If  the  Toochee  hail^  but  an  ijiatefoi*  h/e,  fo  as  his  feoifoieat  ftioald  be  a  farroAder^  yet  hath  he  (fiok 
m  eftate  aa  within  tl^  ftaCuie.    %  loft.  244. 
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kit/hanJ  eefl^y  fUt  uft  in  the  right  of  hls  "Wife,  orftlfed  in  tU  right  of  &ls  Wi/i,  hatli  a  fciHn  wlicrcOT 
be  rnay  make  a  feoffment,    z  Inft  244. 

A  feoffment  for  mainunofice,  though  the  ftatote  of  I  R.  2.  makes  it  void»  yet  feeing  it  is  not  void  UD» 
til  entr)',  icis  a  fufficient  feifm  to  make  a  feoffment,    a  Inft.  244. 

Ont  joinsenani  cannot  enfeoff  another,  yeUiath  he  fuch  a  feifin  as  is  within  this  a^ ;  for  (to  make  fe- 
offment) is  fpoken  but  for  ex^imple  ;  but  ^kjiney  rtleafe,  or  any  otlnr  cottveyancc  which  gives  an  eJiatCf 
is  within  this  law.    2  Inft  244. 

^     If  a  vouchee  or  any  of  his  anceftors  had  anyfeifft,  though  it  were  aevoidtd  ot- dctemancdf  It  is  fuf&<» 
cient.    2  Inft.  244. 

•f-  If  a  rtnt  is  demandttiy  ar.d  the  tenant  vouches  by  reafon  of  afeoffmtnt  of  the  land  difihargcd  of  the  rent 
wlt^  warranty,  the  demandant  may  countvptead  the  fdjin  of  the  vouchee,  &C.  of  the  iund  i  albeit  Che  rent 
is  only  in  demand,    a  Inft.  244. 

r  I Q  r  ]      -Norfei  or  *fervice  by  the  hands  of  his  tenanty  or  his  ancejiorsj 

*  For  in  refpeA  of  fome  tenure  and  ferviee,  the  tenant  may  vouch  to  warranty  ;  9&fraiika6mgmf 
Bomage  aunceftrell,  reverjion,  3cc.     a  Inftu  244- 

*  ^^'^.  Since  the  time  of  him^  on  whofe'^feijin  the  demandant  declaresy 

taken  for  the  title  of  the  demandant  in  his  writ ;  for  it  is  a  maxim  in  couaterpleas,  that  the  de* 
mandarit  is  mt  to  counterplead  any  feijin,  hut  after  the  title  of  his  writ ;  and  where  the  <cifm  is-  io  the 
title,  there  the  connterplea  muft  he  after  that  feifm  ;  as  for  example,-  in  a  wfU  of  right  after  the 
fcifni  of  him  of  whofe  feifin  he  demands,    a  Inft.  £44. 

Here  is  implied  (and  before  the  writ  furchafedj  for  if  k  be  pendente  brevi  \t  ought  not  to  5e  allowed* 
%  luft.  245. 

For  no  war~  Until  the  time  that  the  writ  was  purchapd  and  the  plea  moved^ 
remty  created  ^^gfgyy  Jje  might  hove  infeoffed  the  tenant^  or  Ms  ancejiors^  then  let  the 
purchafe  of  averment  of  the  demandant  be  received^  if  the  tenant  will  abide  thert 
the  writ  fiall  upon^  if  not,  the  tenant  Jhail  be  further  sompelUd  unio  another  anfwor^ 
^'iX  /^  if  he  be  not  prefent  that  will  warrant  him  freely^  and  incontinent  enter 
^hjKj^n^hat  '«  anjwer^Javtng  unto  the  demandant^  bis  exceptions  againji  him  as  bt 
conveyance  the  had  ofore  againJl  the  firji  tenants 

writ  be 

made  good;  as  if  a  praecipe  be  brought  agiinft  A.  of  land  whereof  &.  is  feifed,  and  B.  infeolb- 

A.  hanging  the  writ,  be  ftiall  vouch  by  force  of  his  warranty,  otherwife  not.    z  Inft.  245. 

By.  tins  -^^^  the  faid  exception  fhall  have  place  in  a  w,rit  of  mortdance^or^ 

claufe,  the    and  in  the  other  writs  before  named^  as  well  as  in  writs  that  concern 

demandants  •  ^^^ 

tn  writs  of  ^  . 

foffejliony  as  the  mortdanceJioTf  cojtnage,  ruel,  nupcr  obiitj  intrufon,  and  the  like,^  have  a  greater  priviUge 

and  advantafre,  than,  demaadoHii  in  anions  which  touch  the  right ;  for  this  a£l  gives  the  demandanu  itk 

writs  of  pofTeffion,  not  only^  the  flrft  counterplea,  that  iS)  that  the  tenant  of  his  ancof^or  -was  the 

firft  that  entered,  &c.  but  alfo  the  laft  counterplea,  whicb  is  given  in  writs  touching  the  right,  vf& 

^hat  neither  the  vouchee,  nor  any  of  his  aAceftors  had  ever  any  feifin,  kc.   2  Inft.  245. 

If  any  man^  ^nd  if  P^r  cafe  the  tenant  have  a  deed  that  comprifes  warranty  of 
be  oujiedof  another  man,  witch ^  is  bound  in  none  of  thefe  cafes  beforementioned  to  the 
hi^s^Z'  w^rr^7nfy  of  an  elder  degree,  his  recovery  by  a  writ  of  warranty  of 
iut"e,  yet  if  charters  out  of  the  hinges  chancery,  fhall  be  favedto  him  at  what  ihm 
he  hath  a    foever  he  will  purehaje  it',  howbeit  the  plea /ball  not  be  delayed  tbere^ 

clurterof    ^ 
w^firrtinty,    J  ' 
he  may  have  his  writ  of  warrantia  charts*     1  Inft.  245. 

yfs  if  a  man  that  never  had  any  thing  in  the  land,  nor  any  of  his  anceftors  before  hj||i>  jreteafct 
to  the  tenant  of  the  land  with  warranty,  if  the  tenant  vouch  him,  and  the  demandaot  counter. 
plead  the  voucher  by  the  laft  branch  ofihis  adtyViz.  that  the  vouchee  nor  any  of  his  anceftor» 
had  ever  any  feifm,  3cc.  and  the  voi2thee  is  not  there  prefent  to  enter  into  warranty  ;  in  thac 
cafe  the  tenant  ftiall  be  oufted  of  his  vouchex:,  but  be  may  bavo  bis  writ  of  warrantik  cbdutae.  & 
Inft.  245. 

So  if  a  man  after  the  death  of  my  emseflor,  abates  and  makes  «  feoffment  tnfee,  and  after  petrcbetfes  the 

Uad  aga'ui  with  warranty^  and  aifter  is  impleodtd  in  affifc  of  xnortdanccftor>  he  ihall  be  ouilcd  of 

lus 
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hk  TTTOcher  by  the  (aSk  branch  of  this  wR,  becaufe  be  was  the  firft  cUat  entered^  &c.biit  he  ma7 
bare  his  wjmhtia  chartx,    2  Inft.  24  5. 

Sc  if  a  JiJJfifor  makes  afecffmatt  infre  to  A»  who  infeoffi  B ,  and  after  repur  chafes  tlie  land  of  B.  vith 
tBorrmtyy  againft  whom  the  diiTcifec  brings  a  wi  it  of  entry  in  the  per,  as  he  may  do,  he  cannot 
vouch  B.  by  the  2d  bnnch  of  this  ftatute,  but  the  dilfeifor  only,  and  is  driven  to  bis  writ  of 
warrancia  cbartz  againft  B.    a  Joft.  245. 

8.  In  cofinage,  the  tenant  made  default  after  default^  and  %  came 
and  [aid  that  A.  wasfeijed  in  fee  and  leafed  to  the  tenant  for  life^  and 
aftir granted  the  reverfion  to  him^  and  the  tenant  attorned,  and  prayed 
to  be  received,  and  was  received  and  vouched^  and  the  demandant 
csunterpleaded  becaifc  the  father  of  the  tenant  by  receipt  ^  who  vouched, 
was  thefrji  who  abated  after  the  death  of  his  anceflor^  and  the  tenant 
hy  receipt  Jaid  as  aboVCj  and  that  his  ancefior  had  nothing  at  the  time, 
if  his  deaths  and  this  tenant  by  receipt  in  by  purchafe ;  and  demand-, 
cd  judgment,  and  prayed  the  voucher.  And  per  Finch,  he  fhrJl 
not  have  the  voucher,  though  he  be  in  as  purchafor  and  not  as  heir; 
but  Wich.  contra,  therefore  quxre.  Br.  Counterplede  Voucher,  pi* 
15.  cites  46  E.  3, 2. 

9.  In  fbrmedon,  the  tenant  vouched,  &c.  the  demandant  faid that  r  -q^  1 
at  amtber  time  he  brought  fuch  a  writ  againfl  the  tenant^  which  was  ^  •* 
abated  by  ley  gager  of  non-fumnuMs^  and  that  he  who  is  vouched^  nor  none 

of  bis  anceflors^  whofe  heir^  &c.  ever  had  any  thing  after  the  gift^  and 
before  the Jir/l  writ  purchafed  y  and  the  others  e  contra.  And  fo  it  is 
admitted  that  the  writhes  by  journeys  accounts,  and  that  the  coun* 
terplea  is  good  upon  the  matter,  &Ck  Br.  Counterple  de  Voucher^ 
pi.  54<  cites  1 1  H.  6.  34. 

10.  In  dower  the  tenant  vouched,  the  demandant  counterpleaded 
that  he  who  was  vouched  nor  none  of  his  ancefior s  had  every  any  thing 
&c.  aftir  thefeifin  of  the  baron.  Br*  Counterple  de  Voucher,  pi.  34* 
cites  22  H.  6.  49» 

ir.  If  a  man  Icafe  lands  for  life,  and  the  hffie  thereof  infeoff'd^ 
firanger  and  makes  a  letter  of  attorney  unto  his  UJfee  to  make  livery 
of  (eifm  accordingly,  and  he  makes  livery  \  in  this  cafe  it  hath  been 
&id  by  fome  perfons,  that  the  leflbr  may  enter  upon  the  feoffee  for 
a  forfeiture,  notwithftanding  the  livery  of  feifin  made  by  him  j  for 
they  fey  that  the  feoffee  took  nothing  by  him ;  for  the  leffqr  had 
nothing  to  do  upon  the  land,  if  not  to  fee  whether  wafte  were  done  or 
to  diftrain  for  his  rent  and  fervices,  if  they  were  behind.  And  if 
the  leflbr  be  vouched,  and  he  hath  not  other  pojjejfion  in  the  fame 
UiA  after  the  title  of  the  writ  in  which  writ  he  is  vouched,  but  Jif 
making  of  livery  of  feifin  by  force  of  the  letter  of  attorney,  the  dt* 
mandant  may  well  counterplead  the  vouchee.    Perk.  f.  200* 


(R.  a)   Counterplea  by  Demandant.     Counterplea 

to  the  Warranty.  * 

[  I.   T\Emandant  cannot  plead  fuch  plea  which  ftall  be  af  counter- 
"^^  plea  of  the  warranty.    40  £•  3.  14.  1 1  H  4.  2 1.  9  U. 
.  6.  50.  ] 


io6  dimltt 

[  2.  As  if  vouchee  vouches  htmfelf  tofave  the  tatl,  demandant  (hall 
not  fay  that  the  tenant  of  the  land  wasfeifed  of  the  land  infee^  and  Jo 
no  reverjion  injeu  by  the  taily  for  this  refers  to  the  warranty.    41  E. 

3.  24.  J 
S  P.  For  r  3,  So  it  (hall  not  be  a  counterplea,  if  a  man  vouches  as  tenant  to 

'^Z"^' favs  the  taiU    41  £.3.2+.] 

ween  the  tenant  and  the  vouchee*    Br.  Counterple  de  Gkrrantie,  pL  14.  cites  41  E.  3.  S. 

[4,  Soit  is  not  a  counterplea  that  be  is  in  of  a  fee  by  ajlrangevy 
Dubitatun    9  H.  6.  50.  b.  ] 

[  5.  If  voucher  be  upon  afiru^  it  is  not  a  counterplea  that  no  tc^^r- 
rantj  is  comtrifed  therein.    44  £.  3.  39.  ] 

[  6.  So'xi  voucher  be  of  baron  and  feme  upon  their  feoffment^  it  is  not 
a  counterplea^  that  the  feme  cannot  warrant  it  by  deedy  though  the 
f(Ane  (hall  bedifcharged  thereof.    44  £•  3.  38.  b.  ] 

[  7.  If  zfeme  be  vouched  as  daughter  and  heir  to  A.  it  is  no  plea  to 

fay,  that  there  is  another  coparcener  who  ought  to  be  vouched  i  for  this 

18  to  the  warranty.     1 1  H.  4.  21.  ] 

n_M.  [  S.  It  is  not  any  counterplea  to  fay,  that  he  who  vouches^  is  in  of 

Fol.  761.    other  ejiate  of  fee  than  of  him  of  whom  he  vouches  i  for  this  is  a  coun- 

U.^y-o'  'terplea  of  the  lien.    Contra  9  H.  6.  50.  ] 

r  1       [9.  ButiftLfnzn  vouches,  and  is  compelled  to  Jhew  caufe  of  hit 

I  7  J  voucher y  this  caufe  is  traverfabli^  and  the  warranty  counterpleadable. 
SrpledB'  II  H.  4.  21.  Curia;  for  his  caufe  ought  to  be  fufficicnt.  9  H.  6. 
Voucher,     50.  b.  10  H.  6.  1 8.  Contra  21  £.  3.  37.  ] 

pL  41.  cites       [  10.  As  if  tenant  in  tail  vouches  himfelf  to  fave  the  tail^  it  is  a 
12  ah;  10.    g^j^  counterplea  that  he  is  in  of  a  fee  by  ajlranger^  though  it  be  to 
Sie  warranty,  becaufe  it  is  a  traverte  to  the  caufe.  9  H.  6.  50.  b. } 

[  1 1.  It  is  not  any  counterplea  that  he  who  is  vouched  had  not  ever 
any  thing  but  by  dijfdfiny  upon  whom  the  tenant  re-entered  \  for  thi». 
is  only  a  counterplea  of  the  warranty.    9  H.  6.  49.  b.  ] 

[12.  In  writ  of  dower  of  a  rent^  it  is  not  a  good  counterplea 
that  the  baron  diedfeifed  of  the  rent.  Contra  56  H.  3.  Itinere  Staf«^ 
ford,  RoL  9.  ] 

[13.  It  is  not  any  counterplea,  that  the  feoffment  wax  made  by  tb^ 
vouchee  to  the  vouchery  and  one  S.  who  does  not  vouchy  and  to  the  heirs- 
ofB*  which  B*  is  yet  ^//V^,  becaufe  it  is  but  to  the  warranty.    17  £« 

3- 74-] 

[  14.  In  a  pracipe  quod  reddaty  if  the  tenant  vouches  3  it  is  a  good 

counterplea,  that  in  other  writy  they  were  vouchedy  and  the  deman^ 

dant  reco^red  a  3^  part  upon  default  after  default  of  oney  and  not9 

bis  heir  is  vouched  within  age',  for  otherwife  by  his  fstfc  voucher 

Che  parol  (hall  demur.     26  £.  3.  59.  ] 

[15.  In  a  writ  of  dower  or  pracipe  quod  reddaty  if  the  tenant 

vouches  3,  it  is  not  a  good  counterplea,  that  at  another  time  the  de-* 

mandant  brought  other  writ  againft  themy  and  upon  default  of  arte 

after  default  the  demandtinx  recovered  the  24  P^^y  and  after  the  writ 

abated  againji  the  other  two ;  aadfo  demands  judgment  if  the  tenant 

/hall  vouch  all;  for  this  is  a  couiuerpka  to  die  warranty,  and  not  'to 

the  voucher*    26  E.  3.  50. 1 

[  16.  The 
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f  f6»  The  fame  law'in  writ  ofAwer^  though  the  beirofthi  vouch/te 
€§aimft  whom  the  recovery  was^  he  votuheii  within  age  i  for  the  parol 
ikall  not  damur  in  this  writ.    26  £.  3.  59.  ] 

{17.  The  fame  hwj  though  the  (kid  heir  be  vouched  in  wardoftbi 
kkg ;  for  it  is  not  any  great  delay.     26  £.  3.  59.  ] 

{18.  It  is  not  any  counterplea  for  demandant  to  fay,  that  the  te^  Br.  Coun* 
n^nt  bath  aliened  the  tenement  pending  the  writ ;  for  it  is  but  to  the  terplta  da 
warranty.     25  E.  3.  38.  b.  adjudged.  ]  ^l^'lT^wt 

]  H.  6.  2.  coatra»  that  in  pnecipe  if  the  tenant  vouches^  it  is  good  counterplea  to  the  lien,  chat  tbe 
tenant  has  aliened  to  a  ftranger  pending  the  writ ;  for  now  be  can  loic  nothing^  and  yet  the  writ 
is  good  4S  to  the  demandant. 

Ic  is  no  good  counterplea  to  the  voucher » that  the  tenant  hj  refceit  ptnSng  the  ti>rit  h^s  Ltn'd  af^4 
taaJU^ager ;  for  the  deniaodant  is  efioffd  by  the  bringing  his  writ  ag^unft  them,  to  lay  that  ttaiey 
are  not  tenants.  D.  341.  a.  b.  pi.  51.  Pafch.  17  £liz.  Anon. 

J  19.  Zo  if  he  fays,  that  the  tenant  has  aliened  pending  die  writ, 
re-purcbafed  it  to  bimf elf  alone ^  or  to  him  and  other $\  for  this  is 
but  to  the  warjranty^  25  £.  3.  43.  b.  adjudged.  26  £.  3.  68.  b. 
Curia,  j 

[  20.  So  .if  he  iays,  that  the  tenant  has  nothing  in  the  land  But  by 
dipifm  pending  the  writ ;  fot  it  is  but  to  th^  warranty.  26  £•  3. 
68.  b.] 

[  21.  So  if  he  fays  that  the  tenant  has  nothing  in  the  land  but  by 
tbefeoffhunt  of  J*  S.  pending  the  writj  inafniuch  as  he  has  made  the 
wnt  good  by  the  purchafe.     Contra  26  £.  3.  68.  b.  ] 

[  22.  There  was  not  any  counterplea  to  the  poffefpon  at  the  common 
laWj  as  that  he  nor  any  of  his  ancefiors  wtre  not  ever  feifed\  for  thi^ 
was  only  to  the  w^rrant^.    9  H.  6.  50*    Contra  10  H.  6.  15, 

£  23.  It  is  not  any  counterplea  at  con^mpn  law^  that  be  who  is  r  ^  ^q  n 
vouched  had  never  any  thing  but  in  common  with  the  voucher »  17  £•  L'^^.J 
3. 47, ),,  adjudged.  J  .  J^TISr 

dac  the  tenant  ^*€Hcbt4j  and  the  detiumeLwt  winttr^haiied^  that  the  vpucbee,  nor  iume  of  hit  ancfftors  mtioft 
Skirf&c.  had  ever  my  tlnng  hift  jolfttiy  with  the  tomait  who  vouched  \  and  no  counterplea  to  the  ^^- 
/f^Ssff,  but  to  the  lien,  by  which  lie  graatcd  the  voucher.  Br.  Coiinterple  de  Voucher,  pL  6x. 
Cites  45  E.  3.  i(. 

>o  it  is  no  good  pjbeading  to  aflege  upon  a  ▼•ucher,  that  the  vouchee,  npr  any  of  his  ancejimij  amy 
el^  bad,  but  joint  Jy  Kuith  J.  5.  for  the  jointenancy  ought  to  be  exprefsly  alleged  between  the  vou- 
chee, or  fotoe  of  his  aiujc^ors  by  i^ame,  and  that  the  joii^teqancy  continues.  D.  341.  a.  b.  pi.  51. 
jps^ch.  17  Eliz.  Anon. 

[  24.  In  righf  ofwardy  if  defendant  vouch tf  J.  8.  who  leafed  the   r*-^— n 
ward  to  bim^  ij  is  not  a  good  counterplea  for  the  demandant  to  fay,    \^^\  ^ 
tiiat  be  held  nothing  of  the  leafe  of  J.  S.  before  the  writ  purchafedy  be- 
£au(e  it  i^a  counterplea  to  the  warranty,  and  not  to  the  voucher,  22 
£.  3.  6.  Adjudged.  Contra  25  £.  3.  39.  40.  b.  J 

25.  In  mortdanceftor  i^e  tenant  vouched  A^  who  entered  and 
vouched  tb^  tenant^  and  was  compelled  to  fhew  caufe,  vfhofaid  that 
the  tenant  infeoffed  him^  and  aftfr  he  leafed  to  him  for  life  \  and  the 
demandant  faid  that  before  the  leafe  rnade  to  the  tenant^  tho  tenant  never 
ffodany  things  frijl\  and  the  other?  C  pontra.  Br-  Couoterpic  de 
Vjoucher,  pi.  41.  cites  12  Afl.  10. 

26.  In  praecipe  quod  reddat,  if  the  tenant  vouches  D.  it  is  no 
(^^trfleaj  tl^at  this  lar.d  and  other  defcendf4l9  tb$  tenant^  and  to  the 

I  J  faid 


•  io8  Upmbet, 

faii  JPo  who  madi  pu^arty ;  for  it  may  be  that  D«  refeafed  with  war- 
ranty to  the  tenant*  Br.  Coumeif))e  de  Voucher,  pi.  50.  cites  x8 
£•  3.  and  Fitzh.  Voucher  6. 
jft  "orme-  jy.  Jn  praecipe  quod  reddait^  the  tenant  vwchidhimfelfby  aftrange 
^^JS^r  '  ^^'w^?  ^d  was  compelled  to  (hew  caufe,  whereupon  \itjhewed  gift 
tmnd  /•ftbi  tfi  tail  hj  M»  whofi  heir  he  is  ;  and  the  demandanty2r/i  that  he  had 
gifitoj.  nothing  (f  the  feofhunt  rf  M.  And  per  Cur.  non  allocatur ;  for 
7*m!i»^U  ^^^  ^  ^  ^^  ^^^^  ^^  warranty,  and  not  to  the  polTeffion ;  by  which 
and  coiw  he  coui^terpleaded  the  pofleffion  of  M.  &c*  Br.  Counterple  de 
Teyediu      Garrajitic,  pi.  15.  cites  21  £•  3.  37. 

bar  to  tbem^ 

and  the  tennnt  vducbtd  bimfelfoy  a&ranft  namt^  andflh.^oid  caufe  inaftmrrb  as  ajint  'stfds  l:fvud  behvten  fL 
0nd,A*\<uid  J.  and  $»  his  ftmCf  wbert  J.  and  S.  ackntmiUdgtd  tbt  ri^  to  bt  to  R.  and  A.  comt  eeo^  ttCf 
ivhich  R.  graatedf  nnd  rendtred  to  J*  and  5.  h'tifenu  for  term  oftlmr  live:,  the  remainder  tt  the  now  ti» 
fiftMty  and  tbt  beirs  of  his  body,  and  toot  he  isalfo  ajjignee  of  R.  of  the  fee-JimpUf  znAfi  voiubed  hlp^df  ta 
fitve  the  tail.  The  demandant f aid  that  J,  S,  and  bis  feme  are  the  fame  ferfans  f  whom  be  fuppoffS  the  pift 
to  be  made,  and  that  they  continued  their  eflates  all  their  livest  abfjue  hoc  that  R,  any  thing  bad, 
and  To  counterpleaded  the  (faufe  of  the  voucher ;  for  where  the  tenant  is  compelled  to  (hew 
caufe,  there  aLway»  the-  demafidaut  counterpleads  the  caufe*  though  his  matter  be  to  the  lien« 
and  tbe  tenant  edcpped  him  by  reafon  of  the  fine  levied,  and  well.  And  the  truth  was,  th^t 
the  demandant  Hvui  heir  fpecial  to  R.  and  the  tenant  was  heir  generaJ,  upon  whofe  warranty  conclo- 
fion,  &c.  defcenJeJ,  and  not  upon  the  heir  fpecial,  and  yet  was  awarded  a  condufion  ;  for  per 
Finch*  ilranger  nor  privy  <hall  not  have  averment  againft  this  fine  which  is  executed,  by  which 
it  was  faid  per  Cur.  Anfwer,  quod  tiota,  quia  miror  inde.  Br.  Counterple  de  Voucheri  pi.  6o. 
cites  4a  £•  3.  9. 

s.  P.  Br.  28.  In  praecipe  quod  reddat  die  tenant  vouched  twoy  and  the  di^ 

deVouchcr  ^^^^dantfaid  that  the  one^  nor  none  of  his  ancejiorsy  ever  had  any  thing 

pi.  53.  cites  after  the feifm^  &c.  and  held  a  good  counterplead  quod  nota.     Br» 

39  E.  3. 32.  Counterple  de  Voucher^  pi.  36.  cites  30  E.  3.  30. 

that  it  IS  a  ^  ^  f^     ^  ^7         **    ^ 

good  counterplea  that  the  one  of  the  vouchees,  nor  none  of  his  ancedors  whofe  heir,  &c.  ever  had 

any  thing. -S.  P.  Br.  Counterplea  de  Voucher,  pi.  65  cites  lo  H.  7.  i.— — S.  p.  by 

the  belt  opinion  of  the  court ;  for  falfe  in  part,  falfe  in  all.  Br.  Counterple  de  Voucher,  pL  57* 
cites  39  E.  3. 34.  S.  p.  per  Wich.  but  Belk.  coBtra^attd  that  he  ought  to  counterplead 

the  poifelfion  of  both. 

In  efcbtakjor  that  the  tenant  did/r/ony  for  which  he  was  outlawed,  the  tenant  vouched  J.  N.  and 
the  demandant  fiid  that  tbe  vonebee  nor  none  of  bis  ancefiors  never  had  any  thing  aftir  tbrfajui  of  bis  /<-> 
nantm  Perfay  faid,  you  ought  to  counterplead  a/>«r /i&e/«A>ffy,  and  not  after  tbefifin;  but  per  Belk. 
This  cannot  be ;  for  it  may  be  that  tbe  tenant  purchafed  after  the  felony,  and  then  is  the  counterplea 
before  the  title  of  the  demandant,  which  cannot  be ;  for  a  man  ctuntafleadi  all  poffrjjions  after  bis 
title^  *  but  none  before  his  title ,  &  adjornatur.  Bat  the  beift  opinion  was,  tliat  tlie  counterplea  is  g<x)d. 
Br.  Counterple  de  Voucher,  pi.  17.  cites  48  £.  3.  a. 

L  '  ^9  J       29.  In  praecipe  quod  reddat  the  tenant  vouched  J.  S.  and  the  <//• 

txutndant  laid  that  the  vouchee^  nor  none  of  his  anceftorsy  had  any  thing^ 

hutT*  r  •father  of  the  vouchee^  who  had  ijpie  J.  S.  the  vouchee^and 

one  Alice  who   is    alivcj-  not    named i  judgment,  &c.     And    no 

counterplea  for  the  demandant ;  for  this  is  to  the  lien,  which  is  for 

the  vouchee  to  plead,  and  not  for  the  demand^t.     Br.  Counterple 

de  Voucher,  pi.  57.  cites  39  J}«  3.  34« 

Br  coun-         30.  In  praecipe  quod  reddat  the  tenant  vouched  5  the  demandant 

VouchCT     f     ^*^'  *^  ^^^  ^^'  vouched  never  had  any  thing  but  for  term  of  life^ 

pi.  4.  cites    ^*^  reverfion  to  the  tenant  j  fo  that  by  his  pretence  he  cannot  infeoff 

S.  g.  him,  but  majr  furrender ;  this  is  a  counterplea  to  the  lien^  and  not 

to  the  poffejjton ;  for  good  poffeffion  to  make  a  feoffment  is  coA* 

itS^d  in  the  vouchee,    Br.  Counterple  de  G^rrantie,  pi.  I2,  cites 

40  E.  3.  12. 

31.  In 


« 


31.  In  praecipe  quod  reddat  the  tehant  vomhed  one  y.  and  the 
demandant  faid  that  be  nor  none  of  his  ance/i^rs  'ivtr  had  any  thing 
in  demefnt  norfervice^  &c.  afier  the  title^  Sec*  hut  his  fithir^  who 
v/asfeifid  by  caufe  of  coverture  of  this  fame  tenant  who  vouched  ^  judg- 
ment, 6cc.  and  no  counterplea,  becaufe  he  has  confefTed  that  he  may 
makie  feoffment,  which  fuffices  for  the  tenant  to  vouch.  *  Br.,  Coun- 
terple  de  Voucher,  pi.  7.  cites  40  £.  3.  23. 

32.  Note,  that  in  praecipe  quod  reddat,  viz.  formedon,  where  the  s.  P.  Br. 
tenant  vouches,  it  is  no  counterplea  that  the  vouchee^  nor  none  of  his  ^^^0^,*?^* 
4mceflars^  ever  had  any  thing  afler  thefeifm  of  bis  anceflors^  hut  after  cher.pLjS. 
th€  •  gift ;  for  if  there  was  a  diiTeilin   after  the  difcontttiuance,  <^'f«s  39  E- 
tfais  is  a  feifin,  yet  this  does  not  ouft  the  tenant  of  his  voucher  I'p^j^JT" 
\¥hich  he  had  before.     Br.  Counterplea  de  Voucher,  pi.  9.  cites  41  c<  ur.terpie 

E.3-  15.  acVoucher, 

pi.  16.  circt 
46  E*  3.  32.  and  fois  25  £•  3.  asiaid  there.  S.  P.  Br.  Counrerplede  Voucher,  pL  21.  cites 

I  H.  4.  19. 

•  Per  Cateflsy,  he  oaght  to  fay  after  the  gift,-  and  htf',re  the  writ  puickt/cd;  for  if  the  vouchee. 
was  feifed  pending  the  writ,  and  infcoffed  tlie  tenant,  there  the  tenant  fhail  have  the  voucher ;  b/ 
which  the  demandant  faid  fo.  Ibid.  p).  45.  cites  21  £.  4-  2^ 

In  formedon  in  defcender,  the  tenant  vouchee'  to  warranty  W.  vyho  vouched  B.  The  demand- 
ant COUiU£r pleaded,  becaufe  B,  Kor  any  of  hti  arejicn  any  thing  had  afttr  the  gift,  fc  as  {hy  m-vht  in" 
Jtnjf  thtfaidJr^  Harpur  thought  the  counterplea  ill,  and  that  he  (bould  have  faid  generally,  viz, 
Co  as  they  might  make  feoffmenr,  without  faying  any  thing  of  ihe  infeoffing  him  that  vouched  ; 
but  Dyer 'and  Welfh  contray  and  that  thit  is  the  form.  Wefton  was  of  the  contrary  opinion,  but 
J<eociardand  all  the  clerks  faid  thst  the  form  uf  entry  always  was  as  here  ple.tded;  and  Bcndlow 
(aid  he  had  feen  the  hook  of  entries,  and  that  is  according  to  the  pleading  here.  Mq.  66.  pL  178. 
Trin.  6  Eliz-  JFeJton  v.  Capcll. 

.  •  •  " 

3  J.  In  afEfe  t^  tenant  pleaded  a  feojfment  of  the  grandfather  with 
warranty^  and  demanded  judgment,  &c.  And  the  ph'mtiff  confeffed 
and  avoided  the  warranty,  becaufe  the  grandfather  at  the  time  Dad 
nothing  but  for  Ufe^  the  remainder  oyer,  and  he  in  remainder  entered 
fcr  alienation.     B.r.  Aflifc,  pi.  38.  cites  49  E.  3.  1 1. 

34-  Formedon.    In  praecipe  quod  reddat- J)rought  the7<?»<!7«/ ot<!7^(?  S.P.Br. 
default  after  default^  and  E..  cajne  and  faid  that  he  is  in  reverfion^  a  ^Tchei^ 
9svL  trayed  to  be  received^  antlwas  received,  v/here  in  fadt  he.  put-  pi.  ^q.  cites 
thafed  the  reverfion  pending  ihf  writy  and  after  he  vouched^  and  the  xa  tL  7.  *. 
voucher  was  counterpleaded^  inafmuch  as  he  had  nothing  in  reverfion 
the  day  of  the  writ  purchafedj  and  good  counterplea ;  for  he  who  pur- 
chafes  reverfion  pending  the  writ,  {hall  not  turif  thc'demandant  in 
delay.   Br.  Counterplea  de' Voucher,  pi.  32.  cites  21  H.  6.  14.  and 
M.  10  E,  3.  [at  the  end  of  the  cafe  before.] 

35.  The  demandant  (hall  not  counterplead  hut  to  the  pojfejjion^  un-  ja^  jn  for- 
Jds  in  fpecial  cafes  j  per  Fineux,  Davers,  and  Brian  Ch.  J.     Br.  ftiedon,th« 
Countcrple  de  Voucher,  pi.  44.  cites  %  H.  7.  5.  Tudiy^k 

0m4  the  voucher  f^ranted,  and  the  vouch,  e  died',  by  which  lh»  tenant  vouched  again/!  C.  fin  and  heir 
^  tbt  ^'h  vwicht€^  and  by  his  nmage  pruyfd  ibat  the  parol  d  mur  ;  the  dttm.v:dant  lOunterp/edded  that 
the  caueMir  bad  n^Abing  *  unitft  jzjrJ.'y  Vfitb  H,  vjlich  ejldte  tbcv  continued  oil  their  Hvfs,  and 
H»  had  aH  by  ibe  furviv9r\  judgnreht  of  the  wucher.  And  per  Kineux,  Davers  and  Brian  Ch.  T- 
the  counteq;>lea  is  not  good  ;  for  he  has  "confelfed  pofreilion»  that  he  may  make  feotfhicnt,  and  the 
count  of  the  polIelVion  is  to  the  lien,  vi'hich  is  for  the  V(>^cUee  to  plead^  and  not  for  the  demandant ; 
^ut  Jay,  Rede  and  Vavifor  contra-  Ibid..  ''^•'Tliol 

36.  In  precipe  quod  reddat,  the  tenant  vouched  JV.  G.  who  ap- 
tf^rvd  at  tbefequatur^  and  after  died^  and  «^tcr  th?  tenant  revouched 
'  I  4.  .  -     5.  the 


r 

1X0  (Hotu^et^ 

S,  tie  heir  sfW.  G.  and  h  his  nrntagi  jbrayed  that  the  parol  demur  i 
the  demandant/kid  that  lf\G.  the  ance/far  bad  nothings  unlefs  jointly 
tvitb  W.  T,  who  Jiirvived  And  per  Fineux,  Vavifor,  Brian,  and 
Towniend,  it  is  no  good  couiiterplea  by  the  ftacate  nor  by  the  com- 
mon law.    Br.  Counterpled«  Voucher,  pi.  63.  cites  13  H.  7. 

Br.  T6a.  gj.  In  formedon  the  tenant  vouched  ^Jeveral  heirs  to  3  who  modi 

f  «*'^'aws     '*'  warranty^  and  prayed  that  the  parol  demur  for  the  nonaee  of  the 

S.  ^.  one  I  and  the  demandant  counterpleaded  that  the  ancejlor  of  toe  infant^ 

nor  the  other  two  who  are  vouched^  nor  any  of  their  anceftorsj  &c. 

ever  had  any  things  ice,  and  a  good  counterplea,  &c.     Sr.  CouH- 

terple  de  Voucher,  pi.  64.  cites  16  H.  7*  13. 

38*  In  formedon  the  tenant  vouched  the  baron  and  feme ;  and  die 
demandant  faid  that  the  feme  nor  none  of  her  ancejlor s  wbofe  heir  Jhe 
isy  ever  had  any  thing  after  the  title  of  bis  writ  \  and  a  good  counter- 
plea,  notwithftanding  tnatthofe  words  whofe  heir  (he  is,  are  in  the 
,  plea ;  for  though  thofe  words  are  not  in  the  ftatute,  yet  it  is  accord- 
ing to  the  eifeSt  of  the  Jlatute^znA  it  is  good  without  counterpleading 
the  pofleffion  of  the  baron.  Br.  Counterple  de  Voucher,  pi.  65* 
cites  20  H.  7.  I* 

39.  liz  feme  covert  ht  tenant  by  refceit  in  z  formedon  in  remaindec, 
and  vouches,  it  is  no  counterplea  that  fi>e  has  nothing  but  jointly 
with  her  baron  \  for  the  feme  ought  not  to  lofe  her  eftate  by  laches 
of  her  baron  3  for  it  is  intended  tlut  this  jointenancy  was  made  dur- 
ing the  coverture,  and  then  no  moieties  between  them,  and  now  ibe 
is  by  the  receipt  as  a  feme  fole,  &c.  D.  341.  a.  pi.  51.  Pafch.  17 
£liz.  Anon. 


(S.  a)  Counterplea  by  Demandant.    What  fliall  be 

good  Counterplea. 

7t  ts  pot  a    [  I.  T  F  the  tenant  vouches  3  heirs  in  gavelkind  within  agcj  and 

^nTe"f"\ca  f^^^^  '*'  ^^^^^  '*  demuTy  it  is  no  good  counterplea  of  the 

c?a  vou'  voucher  bjr  demandant,  that  they  have  not  any  thing  by  defcent  in  ga^ 

ch«r  to  faf  velkind^  without  faying  that  they  bad  not  ever  any  thing  in  gavelldnd 

S^ilTw  by  decent.    25E.3.38.b.] 

M/W  umfOTf^  without  faying  ikt  uwfiam  /j/l».   Ai^-  csres  Raft.  367.  and  iiC  and  affirmed 
^tr  Holt.  Ch.  J.  1  Salk.  569.  in  cafe  of  Lacy  ▼.  Williams.'  Sm  it  if  of  mm-tmri.  Arf. 

cites  Raft.  27^  ^^  affirmed  per  Holt  Ch.  J.   %  Salk.  569 .  ia  the  S.  C. 


[ill  ]  (T.  a)  How  the  Vouchee  /hall  come  in.    In  what 

Cafes  Without  Procefs^  and  in  what  not* 

[  I.  T  F  a  man  vouches  himpilftofrue  the  tally  proce&  (halt  be  made 
^  agamft  himfelf,  fcecaiUe  without  procefi  of  warran^  other 
]and  cannot  come  in  value  thereof.    8  R*  2.  Ayd  de  Roy  1 14. 
Agreed.  ] 

(U.a)  Counterpkof 


Qoucbett  III 


(U.  a)  Counterpleas  by  Vouchee.    Counterplcas  to  the 

Warranty.     Voucher. 

r  I.  ^  H  £  vouchee  may  auntirpUad  (be  warranty.    44  £• 

*    3- a.] 

[  2.  As  he  may  by  that  the  tenant  bad  n$thing  in  the  tenancy. 

44  E.  3.  2.] 

[  3.  It  is  not  a  good  counterplea  to  the  warranty,  that  the  war''  Br.  Coimh 
rantj  commenced  by  diffeiftn^  becaufe  the  warranty  here  is  demanded  q'^^'*^ 
againft  him  as  heir,  in  nature  of  a  covenant.  50  E.  3.  1 2.  b.  puTdcit 
(but  quaere).  ]  S.C. 

[  4.  It  is  a  good  counterplea  of  the  warranty  by  the  vouchee» 
that  the  tenant  ts  in  of  other  eftate  than  the  eftate  upon  which  the  war* 
rantj  was  created,     14  H.  6.  26.] 

[5.  So  the  vouchee  may  fajr  that  he  himfelf  was  dijfeifor^  andfi 
made  the  feoffment  and  dijfeifee  has  re- entered^  and  fo  tenant  is  in 
tf  other  ejtate.  Contra  14  H.  6.  26.  becaufe  he  cannot  fay  that  he 
faimfdf  was  difTeifor.J 

[6.  It  is  a  good  counterplea  to  the  warranty  by  vouchee,  that 
the  ftoffinetit  was  made  by  him  to  the  voucher  and  ajlranger^  and  t» 
the  heirs  ofthejiranger  who  is  alive^  and  not  joined  in  the  voucher. 

17  E.  3.  74-] 
[7.  It  is  no  good  counterplea,  that  where  he  is  vouched  as  of  full  /*  if/wr^  er 

age,  that  he  is  within  age.     1 7  E.  3,  59.  Adjudged]  pj^ 

dewKoidant  Jball  tnt  emnterpUad  the  voucbfr,  whm  i/h  ttnani  viutbes  the  heir  of  the  haron  of  full  a^if  toftf 
that  be  is  taf'.ttnH  age ;  judgment  if  without  Judjbtwn^  &c.  By  the  boll  opinion.  Br.  Counterplea 
4e  Voucher,  ph  62.  cites  50  £.  3- 25* 

[8.  \But'\  It  is  a  good  counterplea,  that  where  he  is  vouched  as 
rffuflage^  that  he  is  within  agc^  and  in  ward.     17  £.  3.  70.  j 

[9.  If  a  man  be  vouched  as  fin  and  heir  to  y.  S.  it  is  good  coun* 
lerplea  that  be  does  not  claim  to  he  heir  to  the  laid  f,  S,  of  any  inhe* 
fitancey  becaufe  he  is  a  hazard.  56  H.  3U  Jtmere  Stafford.  Rot.  6. 
Membrana  2.  of  the  laid  roll.     Adjudged,  j 

[10.  It  is  hot  any  counterplea,  that  the  tenant  might  have  abated  r  ■^*  ■> 
the  writ  by  nen^tenure  ofparcely  and  would  notj  If  he  be  vouched  only  Fol.  764* 
for  the  refidue ;  for  then  no  prejudice  is  to'  the  vouchee  thereby,  ^■— v*-*^ 

17  E.  3.  42.      Curia.]  if  he  vren 

nACenanc 
jc  the  rectirn  of  the  writ,  he  might  abate  the  writ  by  pleading  mn^emtre ;  but  if  in  that  cafe  he 
%mtb€d  c/veTf  then  as  to  himfelf  he  admitted  the  writ  good  j  but  then  the  vouchee  might  eaaiterm. 
fltad  the  tenancy ;  but  if  the  vouchee  does  not  counterplead  the  tenancy,  it  is  good  againft  thein 
^  by  dispel.    Pig.  of  Recov.  29. 

[li.  If  the  tenant  vouches  as  tenant  of  all  the  land  in  demand^  it  is  [112  1 
a  good  counterpleia  for  vouchee,  without  Shewing  of  the  deed  of  the  ^ 
Uen,  that  he  is  to  warrant  but  parcel  in  certain.  18  £.  3.  40.  b. 
41.] 

[i2«  If  the  demand  be  of  the  '^d  part  of  a  manor ^  and  the  tenant 
fays  that  kf  is  tenant  of  the  24  part  of  the  manor  except  the  advow^ 


lit  (Clo|tci»er# 

fin  and  knights  ftes^  and  of  the  faid'id  part  vouches  another 'y  if  the 
deed  of  lien  be  to  warrant  the  3a  part  favine  the  advowfon  and 
fses  of  knights,  the  vouchee  cannot  counterplead  it,  that  be  has 
V9uched  him  of  the  '^d  part  without  the  exception  \  for  it  ■  cannot - 
be  intended  that  he  vouched  otherwife  than  he  took  upon  him 
the  tenancy,  which  is  with  the  exception.  18  £.  3.  40.  b.  Ad- 
judged.] 

[13,  So  in  this  cafe  it  is  not  any  counterplea,  that  the  voucher 
ias  not  in  certain  the  thing  which  is  excepted^  becaufe  it  is  according 
to  the  fpeciaky,  and  the  vouchee. is  enough  conufiuit  of  the  Certain- 
ty, he  or  his  anceftor  being  party  to  the  deed.  18  £•  3.  40.  b* 
Adjudged  41.] 

14*  in  formedon  of  tenements  In  D.  per  Newton,  if  the  tenant 
vouches  y,  N.  who  enters  into  the  warranty,  and  pleads  releafe  with 
warranty  collateral  of  the  ancejlor  of  the  demandant^  whcfe  heir^  &c. 
in  bar  tf  tenements  in  S.  where  the  writ  is  in  jD.  and  ought  to  have 
been  in  S.  There  the  vouchee,  by  his  pleading  in  bar,  has  affirmed 
the  writ  good^  where  he  might  have  pleaded  this  matter  as  counter^ 
plea  to  the  lien  atfirft  Quod  nota  ;  for  by  the  warranty  in  S.  he  is 
not  bound  to  warrant  in  D.  Br.  Counterplea  de  Garranty,  pi.  4. 
cites  22  H.  6.  13. 
4Le.  150.        I  J.  Warrantia  chartae  againfl  O.  and  M.  his  wife^  zni.  counted 

s!  C^ftatcs    '*^^  ^*  ^^^  ^'  l^^^^  ^  fi^^  ^  7^^'  '^  '*'  defendant  and  his  heirs 
the  ufes  of    with  warranty  j  the  defendant^/i?fl^<f//  that  the  fame  term  aflranger 
tbereco-      brought  a  writ  of  entry  fur  diffeifm  \in  the  per  j  againfl  the  plaintiff^ 
toc^plaintiff  ^^^  vouched  O.  c/ify,  and  thereupon  a  recovery  pajfed  to  the  ufe  of  the 
to  be  to  the  plaintiff  for  part  of  the  land  for  his  life^  with  diver fe  remainders  in 
ufe  of  R.  for  /^/^  with  the  remainder  to  the  plaintiff  in  fee,     Refolved  by  all,  prae- 
am'arriagc    ter  Winch  J.  that  the  warranty  was  dcftroycd  by  the  feverance  and 
be  had  be.    divifton  of  the  land.    It  was  agreed  by  all  but  Warburton,  that  be^ 
twctn  him   caufe  it  appeared  by  the  plea  in  bar,  that  the  ufe  of  the  recovery  was 
^ihUi  four  ^°  *^  plaintiff  but  for  life ;  fo  as  the  plaintiff  is  in  of  another  eftate^ 
years,  then   that  he  could  not  have  a  warrantia  chartae  to  recover  upon  a. war- 
to  the  ufe  of  ranty  in  fee.    But  Warburton  thought  that  the  ftatute  27  H.  8.  of 
h  ^'  ^u-      "^^^'  S^^^  ^^  benefit  c^  the  warranty  to  cefty  que  ufe,  and  that  he 
ture^re-      ^^^  vouch  as  affiance,  and  have  warrantia  chartae ;  and  that  te* 
jnainder       nant  for  life,  created  by  an  ufe,  fhall  have  bexiefit  for  his  time  of 
over.   And  ^^  warranty,  and  may  vouch,  or  have  warrantia  chartae;  but  that 
^\.e?for"     he  muft  make  his  count  accordingly,  which  he  has  not  done  in  the 
the  piaio*     principal  cafe.    Mo.  859*  pL  lx8o.  Trin.  9  Jac.   Roll  v.  Ofbarn 

tiff,  that        &Ux'. 

here  was 

fio  alteration  of  the  eftatfe,  to  tvhich  the  warranty  is  annexed }  for  though  the  recovery  ivas 

Kad  the  fame  tenn^  and  a  voucher  upon  it,  yet  becaufe  the  ufes  did  not  take  eife^  prefently, 

|)ut  were  contingent,  R.  remained  tenant  in  fee-finnple  as  before ;  and  fo  the  firft  warranty  not 

^ej^royed.    Adjomatur.  i    Hpb.  ^o.  pi.  yj,  S.  C.  and  ftaces  the  uies  as  in  Le*  %^Ot  » 

^SrownL  169.  S.C.  argued. 


(X.  a)  CouAi 


blonder;  113 


(X.  a)     Countcrpleas  by  Voucliee*     At  ivhat  Time 

it  may  be  counterpleaded. 

f  r.  T  F  vouchee  demands  of  the  tenant  what  he  has  to  hind  bins  to  Br.  Vouch* 

•■'  the  warranty^  he  cannot  after  fay  that  the  tenant  has  nothing  •f*  P^*5" 
in  the  tenancy ;  for  by  the  /demand  he  admits  him  tenacnt.    44  £.  ''^ 

[2.  If  the  tenant  vouchesyjhewing  caufe  of  voucher,  in  ca(e  whert 
CQufi  ought  to  bejhewn^  and  demandant  does  not  traverje  it^  hut  the 
vouchee  enters  into  the  warranty^  and  pleads  a  deed  of  the  great 
grandfather  of  the  demandant,  and  another  deed  of  the  grandfather 
of  the  demandant^  an4  the  demandant  demands  of  him,  to  which  deed 
be  will  bold  him^  and  be  fays  to  one  in  certain-,  the  demandant  can- 
not jtraverfe  the  caufe  of  voucher  ajfter,  inafmuch  as  he  has  ac- 
cepted the  voucher  before.     25  Aff.  14.  Curia.] 

3.  Irr  praecipe  quod  reddat  the  tenant  vouched.  The  vouchee  'Br.Com^ 
came  ready  to  enter  into  the  warranty^  and  the  tenant  Jhewed  releafe  of  tcrplcad* 
him  with  warranty,  bearing  date  at  Trinity  term.  Finch,  for  the  er^pLaj^ 
demandant,  prayed  feiiin  of  the  land,  becaufe  the  deed  bore  date  cites  s.  c« 
fending  the  voucher^  he  having  vouched  in  Eafter  term.  Morrice  ""^f'  ^"^ 
laid,  This  is  no  plea  for  the  voucher,  but  for  the  vouchee.  But  per  2^*cS« 
Knivet,  it  may  be  that  the  demandant  cannot  have  any  counterjMc^  3.  c 

by  reafon  of  the  feifm  of  the  vouchee  after,  &c.  and  therefore,  be* 
jbre  the  entry  into  the  warranty,  the  demandant  remains  party  to- 
pray  feifin  of  the  land ;  for  now  it  appears  th^t  yqu  had  not  caufe 
to  vouch  the  day  of  the  voucher  ^  and  after  the  vouchee  entered  in- 
to the  warranty,  and  vouched  over.  Br.  Voucher,  pi.  56.  cites 
38  E.  3.  13.  14. 

4.  In  praecipe  quod  reddat  the  tenant  vouched  7.  P.  and  at  the  Br.  Comu 
fummons  ad  warrantizandum  returned,  came  J,  A  chaplain^  and  voucher* 
demanded  the  lien  \  and  the  tenant  faid  that  he  vouched  another  of  the  pi.  i4.cuet 
fame  name ;  and  the  demandant  prayed  feiRn  of  the  land,  becaufe  the  45  £.3. 6* 
tenant  had  vouched,  and  could  not  bind  the  vouchee  to  warranty. 

Finch.  &id  that  the  demandant  cannot  counterplead  after  the  voucher 
granted,  and  therefore  procefs  iflt^ed  againft  the  vouchee  with  ad- 
dition ;  io  that  he  who  appears  {hall  not  be  grieved,  &c.  Br. 
Voucher,  pL  29.  cites  45  £.  3.  6. 


(X.  a.  2)     Counterplea.    What  is  an  EJioppel. 

f  •  J  N  formedon  the  tenant  vouched,  and  the  demandant  faid  that 
•*  the  vouchee^  nor  none  of  his  ancejtors^  had  ever  any  thing  after 
thejeifin  of  J.  the  donee*  Per  Kirton,  you  ought  to  fay.  that  they 
haa  nothing  after  the  gift;  and  after  he  pafled,  ^nA  Jhewed  that  A/, 
whom  he  vouched^  granted  and  rendered  by  fine  to  the  qnceflor  of  the 
tenant  \  j  udgment  if  againft  the  fine.  And  tne  beft  opinion  was,  Chat 

*  it 


it  is  no  eftoppeL  and  tbat  it  ftands  with  the  fme,  by  \iriuch  the  te- 
nant nuuntained  that  he  was  fei&d,  prift  >  and  the  others  e  contnu 
Br.  Counterplea  de  Voucher,  pi.  26.  cites  38  £.  3.  28. 

2.  If  the  tenant  ^^J  aid  of  tbt  isngj  after  procedendo  he  {hall 
not  vouch  a  ftcanger.  Br.  Aid  del  Roy,  pi.  3.  cites  9  H.  6.  3. 
r  X  X>1 1  3.  hi  pracife  quod  reddat,  the  tenant  vouched  and  /aid  tbat  the 
veucbei  ts  tviUfin  agey  and  prayed  that  the  parol  demur  j  the  deman^ 
dantfaidtbat  the  vouchee  is  of  full  age,  and  prayed  that  he  might  be 
▼iewed ;  by  this  be  has  loft  the  advantage  of  counterpleading  the 
voucher  after.  Per  Cur.  Br.  Eftoppel,  pi.  202.  cites  22  H.  6.  48. 

'*?  *"•  ft?^'  **  ^^'ft^fi  "P^"  ^""^  5  ^*  ^*  *®  defendant  pleaded  afeoffinent 
]^j|^.J*j£^  ^uitb  warranty  ytbe  anceftor  rftbe  plaintiff  whofe  beir  the  plaintiff 
defendant  ii  \  judgment  it  againft  the  deed  of  his  anceftor,  &c.  which  com- 
pieadsthac  prehen£  warranty,  &c.  and  the  opinion  of  the  court  was  that  it  is 
J^^^^l^"  no  plea;  for  be  does  not  demand  franktenenunt  nor  recover  frank-* 
&e.9ndthe   tenement  bv  this  a£Uon,  hut  only  damages.     Br.  Garranties,  pi.  87. 

plaintiff         citeS  I4  H.  7.  22. 

fays  that  the  ^         # 

inceltor  of  the  defendant|  whofe  heir  be  iS)  flee  by  this  de6d  infeoflbd  him  with  warranty,  and  de« 

ihands  jodgmenty  if  againft  the  decxi  yfith  warranty  of  his  anceilor  he  (hall  be  received  lo  fay  that 

this  is  bis  £taaklenement|  this  is  a  good  plea.    Ibi4- 

5.  There  is  a  diverjity  between  a  warranty  on  the  part  of  the  mo^ 
tberj  and  an  eftoppel  \  for  an  eftoppel  of  the  part  of  the  mother  fhall 
not  bind  the  heir,  when  he  claims  from  the  father ;  as  if  lands  be 
given  to  the  hu(band  and  wife  and  to  the  heirs  of  the  huft)and,  the 
hufhand  makes  a  gift  in  tail  and  dies,  the  wife  recovers  in  a  cui  in 
vita  againft  the  donee,  fuppofing  that  (he  had  fee-iimple,and  makes 
a  feoftment  and  dies,  the  donee  dies  without  iffiie,  the  ifTue  of  the 
'  hufband  and  wife  bring  a  formedon  in  the  reverter  againft  the  feof- 
fee ;  and  notwithftandmg  that  he  was  heir  to  the  eftoppel,  and  the 
modier  was  eftopped,  yet  for  that  he  chimed  the  land  as  heir  to  hi$ 
father  he  wi^s  not  eftopped.  Note,  that  warranties  are  favoured  ia 
kw,  being  part  of  a  man's  afTurance,'  but  eftoppels  are  odious.  Co^ 
Litt  365.  b. 


(X.  a.  3)     Penalty  g^  Vouchee's  denying  his  War* 

ranty. 

Albeit  the  X*  Stat.  Wejl.  2.  J^^  E  N  any  demandetb  land  againft  another^ 
Mirrerfaith'  13  £•  j[.  c.  6.  ^^  and  the  par ty^  fhat  is  impleaded'^  voucbetb  t^ 
•fj^^'  warranty, 

de  garmties  neft  fpH^ne  revocation  de  eirpr  iif<(e  jefqpe  a*  droit  lisyy  yet  the  tenant,  acoordipgas 
it  is  here  recited  in  the  preamble  of  this  adt,  alter  the  warranty  tried  could  have  no  other  jiids** 
meaty  but  that  the  vouchee  iboold  warrant  the  land  accoiding  to  the  vcucbtroftU  tttumt ;  but  thi^ 
mms  tmny  ttrnts  in  grtai  Alay  ofth$  dtmrndant  by  nibifimi  or  agrt4»u9t  k^wan  tht  lOMJtf  aad  the  vmckgc^ 
for  remedy  whereoo  this  ftatote  was  made,    a  Inft.  366. 

*  Tlus  is  jbid  the  warrantor  *  denies  bis  warranty^  and  the  plea  banget^ 
TLfioBimit  ^^  between  the  tenant  and  the  warrantor j  and  at  length  when  it  £s 
^h!nAf      friedy  that  the  wonebee  is  bound  t^  warranty  by  tbf  Ja^  and  c^flem  of 

tb^ 
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th^  riobniithrto  u^ed^  there  was  none  other  punijhmint'  ajighed  for  vmhwd*- 

the  vMubee  that  denies  bis  warranty^  but  only  that  he  Jhoutd warran-  ^^'J^'^g 

tiwt^  andflfould  be  amercedj  becaufe  be  did  not  warrant  before^  which  o/ibtviar* 

was  prejudicial  unto  the  demandant  becaufe  hefuffered  oftentimes  great  ranty^  and 

idaji  iy  coUufeon  between  the  tenant  and  the  warrantor.  ilTue^^'**** 

ukenand  found  ag:«inil  tho  vouchee.  And  where  the  vouchee  enters  ;nto  the  warranty,  and  de- 
mands of  the  tenant  'what  he  hath  to  bind  him  to  warranty,  and  the  tenant  (hews  fpecial  matter 
to  bind  bun  to  warranty,  and  the  vouchee  demurs  in  law  upon  the  lien,  this  is  within  the  remedy  of  thii 
aA;  for  the  words  fnhfcqueni  hCffi  ccnvim-atur  auod  vfarranttTiare  Jfbeat,  which  the  vouchee  is  in 
this  cafe.  And  this  act  being  made  to  ouft  delays,  which  are  odious  in  law,  is  to  be  interpreted  ' 
fafourably.    a  Inft.  3<>6. 

Wherefore  our  lord  the  king  bath  ordained^  that  like  as  the  tenant  f  1 1  r  1 
firnddleafe  the  land  being  in  demandy  in  cafe  where  he  vouched^  and  \^^  j^^  ^^ 
the  voucoee  cojuld  difcbarge  biwfelf  of  the  warranty^  in  the  fame  wife  beobferved, 
jW?  the  warrantor  leafej  in  caje  where  he  denies  his  warranty^  and  it  that  here  is 
k  tried  againfl  him^  that  he  is  hounden  to  warranty  ;  and  if  an  inqueji  ficut)whkh 
le  depending  between  the  tenant  and  the  warrantor^  and  the  demand"  isanad- 
gnt  wUt  require  a  writ  to  caufe  the  jury  to  comcj  it  Jhall  be  granted  ▼crt*  ^ 

■>•  fimilitude^ 

^'*'  viz.  like  as 

the  ten»t  Aonld  lofe  the  land  in  cafe  he  vouched,  and  the  vouchee  could  difcharge  himfelf  of  the 
warranty  s  under  which  words  are  included,  if  the  vouchee  can  devolve  him  of  the  warranty  by 
^mrrerar  amyiffitt  w^Mf/o^f r,  eodem  modo  (faith  this  Vt&)  amittat  warraotus,  &c.  which  fortifies 
ibe  focmer  expofition  that  hath  been  made ;  and  to  be  ihort,  wherefievcr  the  judgment  at  the  common 
IgmimidhatothetmagmnR  the  vouchee  upon  fAlft  flea^  M  demmreff  &c*  juod  vfarrunttsaanff  all  tlyft  cafes 
^9withiMtbefr0vifionofthiiaS»     s  Ittib  367. 


( Y.  a)    Voucher.     fTJbat  A<St  or  Thing  will  abate  a 

Voucher.     ASiofGod. 


C 


I.  f  F  baron  and  feme  are  vouched^  and  Xh^feme  is  returned  dead^  If  baron 
*  the  Voucher  (hall  abate.    30  £•  3.  31.  b.]  «"^*  ^^'"^ 

•*  J     J  J  are  vouch* 

e^  aod  the  feme  dies,  he  (hall  not  have  new  voucher,  but  the  procefs  (hall  be  continued  againtt 
thebBTOOy  Ice.  Theioai*s  Dig.  of  Writs,  lib.  ii.cip.  3,  f.  8.  cites  30  £.  3.  40.  Per  Wich. 

Where  the  warranty  was  by  the  baron  and  feme,  and  the  ferae  died  pending  the  writ  of  w.ir- 
nntia  charts  afcainft  the  baron  and  her ;  it  was  refolved  that  the  writ  fhonld  nut  nbate,  the  war« 
nnty  being  by  both,  and  for  the  heirs  of  the  baron,  fo  as  by  the  death  of  tlie  feme  the  waiTanty  as 
to  her  is  determined,  and  (lands  ^ood  for  the  baron  and  his  heirs.  Mo.  859.  pi.  x  xSo.  Triu.  9  Jac. 
XxA  V.  Ofboro-  « 

fl*  MtW9  tire  vouched  and  Hxt  one  is  returned  dead^  the  voucher  TheloaVs 
ihail  abate,  becaufe  the  furvivor  (hall  not  be  charged  of  the  whole,  ^tf-  ^^. 
but  he  and  the  heir  of  the  deceafed  jomtly.     17  L.  3. 41.  b.  Con-  li.'^p  3 
tra  30  £•  3*  38.  b.  aifiudged.}  r.  5.  cites 

*  -  S.  C.  ihac 

tke  other  was  not  demanded,  but  the  tenant  was  forced  to  retnuch  him  who  was  alive  and  the  heir 
^tbeoCher  fpe  tbftrwUba  within  meotionedy  and  citef  19  H.  6.  55.  accordingly,  but  adds  quxrc. 

[3.  If  a  man  be  vouched  and  returned  dioi^  the  voucher  ihall 
abate.    .18  E.  3.  38.  b.  50  £•  J.  2.  b.  at  E.  3,  36. 37.] 

[4.  The  demandant  cannot  abate  the  voucher  upon  a  nihil  r^« 
fumed  that  the  vouchee  is  deadj  if  the  tenant  will  not  acknowledt^e 
it;  bot^ 9ugbti$ctmi  bg return  ofthejbtriff,  zi  £.  3. 36.  b.] 

[5.  But 
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r— ^-^  f  5«  But  thi  fenaui  after  voucher  cannot  fay  that  the  nyiuchie  U 
Fol.  765.  dead  without  the  retiirn  of  the  fheriff,  for  he  has  put  his  anfwer  iif 

t—v-^  the  mouth  of  the  vouchee,  and  therefore  if  he  makes  default^  the  de-' 
S.P.  Br.     mandant  (hall  have  (eifin  of  the  land.     18  £,  r  78.  b.l 

Soqaatur»  ^   ^         •*       ' 

ph  3.  cites  14  H.  6. 7.  and  10.  Pjr  Afcue.  S.  P.  Thcloal's  Dig.  of  Wriu,  lib.  i«.  cap.  3. 

i.  3.  cites  M.  8  E.  3. 425.  and  fays  that  the  fame  tcrrc  before  entry  into  the  warranty  at  the  grand 
cape  ad  valentiam  returned  ferved,  the  tenant  came  and  faid  that  the  vouchee  was  dead,  and  the 
demandant  confefied  it  by  which  the  teoant  pleaded  over,  and  cites  M.  %i  £.  3. 18.  accoidinglj, 
and  that  he  may  revooch  the  heir. 

8.  p.  For  [6.  If  the  tenant  vouches  and  the  voucher  is  counterpleaded  by  the 
^^'^buo^'  ^tfto/<,  the  tenant  cannot  fay  that  the  vouchee  is  dead  pending  the  tffuey^ 
nudnuun  becaufe  if  the  counterplea  be  good,  the  demandant  ftiall  recover  *  the 
the  iflbe  land,  which  benefit  {hall  not  be  taken  away  by  plea  of  the  tenant 
^^.^      himfelf.     so  E.  3.  2.  b.  adjudged.] 

Dig.  of  Writs,  lib.  12.  cap.  3.  f.  10.  cites  S.  C.  but  cites  M.  41  E.  3.  Voucher  7.  That  the  rouchep 
was  counterpleaded  by  the  ftatute,  and  after  the  demandant  came,  and  faid  that  the  vouchee  i» 
dead,  and  prayed  that  the  tenant  re  vouch,  upon  which  the  tenant  was  put  to  a  revoucber. 

If  the  fiieriff  returns  the  vouchee  dead,  yet  the  i(fue  Ihall  ftnnd  ;  for  the  death  of  a  firanger  tcv 
the  iiTue  Oiall  not  abate  the  iffuc,  and  if  the  counterplea  pafTes  for  the  demandant  the  tenant  fhall 
lofe  the  land,  be  tlie  vouchee  dead  or  alive.  Sr.  Counterplea  de  Voucher,  pi.  20.  cites  &  C— ^ 
Br.  Voucher,  pi.  43.  cites  S.C 

*[ii6] 

[7.  But  if  the  counterplea  he  found falfcy  and  the  voucher  grants  it^ 
then  upon  the  procefs,  if  the  vouchee  be  returned  deady  the  voucher 
ihall  abate.  50  £.  3.  2.  b.  3.] 
Br  Iffncs,  [8.  If  the  tenant  vouches  and  the  demandant  grants  it  for  part^ani 
7°5."dt«  s.  f^^  '^'  reftdue  counterpleads  it  by  the  Jiatute^  and  upon  the  proceft 
c.'that  it  *  againft  the  vouchee  for  this  part,  whereof  the  voucher  is  granted, 
ihall  not  the  vouchee  is  returned  deadj  yet  this  (hall  not  abate  the  voucher  for 
fffocVf^he  *^  refidue,  whereof  they  are  at  ifliie  upon  the  counterplea,  becaUfe 
couttter.  if  the  counterplea  be  good  the  demandant  Ihall  recover- the  land, 
plea ;  for  which  benefit  for  the  hl(c  voucher  (hall  not  be  taken  away  by  this 
this  IS  be-     return  for  the  other  part.     50  E.  3.  2.  b.  adjudged.  J 

demandant  and  the  tenant,  and  the  vouchee  is  a  ftranger  to  it,  therefore  of  tliis  it  (hall  fland,  and 
Che  tenant  (hall  revouch  for  the  other  paru 

Theloal's  [g.  If  one  be  vouched  in  ward  of  divers  lords j  and  at  the  (equatur 

Writs^iib  ^^  ^^^  pcriculo  one  lord  is  returned  dead^  the  voucher  (hall  abate 
12.  cap.  3.    sigainft  all)  and  the  demandant  (hall  not  have  feifin  of  the  land,     %% 

f.  3.  cites      E.  3.  3.  b.l 
S.C.  and  "^   -^       -* 

"Hk  5  E.  2.  Voucher  2^3.  that  he  revouched  his  executors,  and  the  others  farviving ;  but  fays  that  in 
M.  5  E«  3.  231.  in  fuch  cafe  as  the  grand  cape  ad  valentiam  againd  the  g^ardians,'one  of  them  made 
defftulc,  and  another  was  dead  before,  and  another  2^>peared,^Jpon  which  feifm  was  awarded  againft 
him  who  made  default  for  his  portion,  and  he  who  appeared  was  put  to  anfwer before  revoucher 
of  the  executors  of  the  dece:ifed,  becaufe  every  one  of  them  might  give  feveral  anfwers.  And 
becaufe  by  the  voucher  it  was  fuppofed  that  rhey  were  feveral  guardi^  of  feveral  parts  of  the  land 
tf  the  infuit.    Contn  22  £.  3.  3. 

[10.]  The  parolyiHiS  put  without  day  by  the  nonage  rftbevouchety 
and  at  die  refummons  the  tenant  faid  that  the  vouchee  is  yet  within 
judgment  of  the  writ,  which  fuppofes  that  he  is  of  full  age.- 
o  which  the  demandant  faid^  that  the  vouchee  was  de^dy  &c» 
Whereupon  the  tenant  was  put  to  anfwer  over,  becaufe  the  de- 

nnandant 


?: 


(SoncBec^  ii6 

fnaii<]ant  auU  nH  Imt  writ  rfnfummns  rf other  fimu    Theloal's 
Hig,  of  WritSj^  lib.  14.  cap.  lO,  t  4.  cites  Trin.  31  E.  3,  Rcfum- 


(Y.  a.  2)     Aa  of  the  Demandant. 

r  r  i1  10.  T  F  2  vouch'y  andom  mates  default  after  [defaultjl  he  (haQ  f 

^  lofe  the  moiety  \  but  the  voucher  ihall  ftand  for  the 
odier  moiety.     42  E.  3.  17.  b.] 

2,  Precctpe  quod  reddat,  hy  2  femes.  The  tenant  vouchedy  and 
procefi  continued  till  the  fummoneas  ad  warrantizandum  ficut 
piuries.  And  the  one  plaintiff  had  taken  baron  pending  the  writ^  and 
'was  nonfuited  and  fevered  \  by  which  the  writ  was  awarded  gpod  for 
6c  other,  and  did  not  al»te  for  all,  notwithltanding  that  the  tenant  [  1 17  1 
pleaded  it  to  the  writ.    Br.  Voucher,  pi.  83.  cites  39  E.  3. 16. 


(Y.  a.  3)     Verdia. 

£[i]  II,  ^Y  7.  are  vouched^  and  their  pojfeffion  countertleadedy  and 
*  it  is  found  that  one  wasfeijed,  and  the  other  noty  the 
▼oucher  fhall  abate  for  a  moiety^ziid  the  demandant  (hall  recover  it. 
48  E.  3.  28.] 

[  [2]  12.  It  is  alfo  held,  that  it  (hall  abate  in  the  whole.    48  E. 

3-^9-] 

[  [3]  13.  If  baron  and  feme  are  vouched^  and  their  poffejjion  coun^ 

lerpteadedy  and  found  that  the  feme  only  was  feifed^  the  voucher  ihall 

not  abate  for  any  parcel.    Dubitatur  48  £•  3.  28.] 


(Z.  a)    Voucher.     Revoucber.    In  what  Cafes 

voucher  may  be. 


Re- 


[ 


1.  T  F  the  vouchee  he  returned  deadhy  the  (heriff,  he  may  revouch. 
•*'  17  E.  3.  41.  b.  64.  b*  22  £.  3.  3,  b.  20.  b.  38  E.  3. 27.  b. 
adjudged.    Contra  7  H.  4. 15.] 

[2.  But  he  ihall  not  revouch  upon  return  of  nihil  by  the  iherifFy 
uponfuggefiion  that  the  vouchee  is  deady  becaufe  no  ilTue  can  be  taken 
upon  it.     17  £.  3. 41.  b.  21  £.  3.  36.  b.  37.] 

[3.  If  tf/  the  grand xape  advaUntiam  returned  ferved  againjl  the 
vouebeey  the  vouchee  makes  default^  the  tenant  may  fay  that  he  is  deady 
and  revouch  *  without  return  of  the  iheriiF,  (becauf^  otherwife  *  Fol-  7^« 
the  demandant  ihall  have  feiiin  of  the  laiid.)     22  £.  3.  18.]  ^*^ 

[4.  If  a  man  vouches  himfelfy  andjhews  caufty  and  the.odier  de-  if  ^ 
murs  that  the  caufe  is-nftt  goody  and  it  is  adjudged  no  caufcy  the  d<murs  u/m 
£une  term  he  may  vouch  again.     1 1  H.  6.  48,  J  lynurfea 

[5«  But  otherwife  it  is  11  it  be  adjudged  after  adjournment  to  other  ^^^  ^7' 
§  termi 


man 


XX7  (Houd^er* 

m^mmJl,     teftHi  (6t  dwn  jttdgtnent  flull  be  to  recover  the  hod.     ii  H. 

:^:^"  6-48.] 

0gmi^  thi  smatit fhe  emnalt  yonch  over ;  forthit  ii  peremjitory,  ami  the  demandant  bythiffhall 
rBGomrtbe  Iand»and  there  the  tenant  (hall  not  be  put  over  to  another  anfWer  after  adjoum** 
Aleut;  for  the  jLtMtt  is  iMiiuUd  whtniili%  in  me  ami ibt/utiu  term,  Br.  Vottchefi  pi.  107.  cites 
S  H.  7. 5. 6* 

[6.  If  a  man  veuches^Jhewing  caufiy  in  a  cafe  where  he  ought, 
end  the  caiife  is  traverfedy  the  vouchor  may  revouch  immediately. 
17  E.  3.  47.  Adjudged.] 

7.  In  dower  the  tenant  vouched  the  heir^  and  had  judgment  by  de^ 

fault  againft  the  heir,  becaufe  be  hadaJfetSy  and  that  the  tenant  bold  in 

peace*     And  after  the  heir  r ever  fed  the  firji  judgment  by  writ  ofdif- 

ceity  and  the  demandant  brought  writ  o/fcire  facias  againfi  the  te^ 

•  ^  -  nanty  and  the  tenant  vouches  the  heir ;  there  the  heir  may  extort  him 
I  X I  o  J  from  the  warranty  by  the  judgment  in  the  writ  of  difceit.  Br.  Cotmi* 

terplea  de  Garranty,  pi.  lo.  cites  4  £•  3.  and  Fitzh.  Scire  Faciasp 

J40.    Per  Scott. 

8.  Where  the  baron  and  feme  were  vouchedy  and  the  baron  died^ 
die  tenant  was  received  to  vouch  the  heir  of  the  baron  only.  The- 
loaPs  Dig.  of  Writs,  lib.  12.  cap.  3.  £  7.  cites  M.  20  £.  3. 
Voucher  130. 

9*  In  mortdanceftor  the  tenant  veuchedy  and  the  vouchee  cajl 
tffoin  at  the  fummsns  returnedy  and  was  quafhed,  and  rejummans 
awarded  againft  the  vouchee  \  for  fuch  procefs  ihall  be  againft  the 
vouchee  as  againft  the  tenant.  Quod  nota.  Br.  Proce&y  pi.  96. 
cites  22  AfT.  79* 

lO.  If  a  man  vouches  4,  and  the  one  makes  default^  by  which  judg^ 
ment  is  given  of  the  d^th  part  of  the  demand,  and  after  in  another  ac^ 
tinny  of  the  rejty  the  tenant  nuy  vouch  again,  and  the  voucher  is 
mod  ^inft  all  \  and  if  the  others  have  nothing,  he  who  rendered 
an  value  before  (hall  render  in  value  again.  Br.  Recovery,  pi.  54* 
cites  26  E.  3*  and  Fitz.  Voucher,  305. 

11*  Two  were  vouchedy  and  at  the  fequatur  the  one  was  ejfoigned 
deferviti§  regisy  and  the  Jheriff  returned  that  the  other  vns  deadi 
upon  which  the  tenant  was  not  received  to  revouch  the  furvivor, 
but  tiia  firft  voucher  ftood  and  was  continued  againft  him.  The- 
loal's  Dig.  of  Writs,  lib.  12.  cap.  3.  f.  8.  cites  M.  30  £.  3.  40.. 
Qiuere. 

12.  H^en  the  tenant  has  the  choice  of  vouchers,  and  takes  him  t^ 
tney  and  thereupon  proceeds  to  judgment y  he  lofes  the  othery  and  can 
never  refort  to  it  again;  as  in  cafe  of  diverfe  pleas  in  bar,  i^ere 
tfie  a^on  comes  to  a  final  judgment  upon  one*  Per  Hobart  Ch» 
J.  Hob.  29.  in  caie  of  Roll  v.  On>orn. 


(A.  b)     Voucher.     What  Pcrfon  may  be  vouched. 
After  a  Voucher  where  he  may  vouch  at  large. 

[^\  T  F  the  vtuehtt  he  rttumtd  itaiy  he  may  vouch  at  large.    33 
<*  £.3.  «7.b.] 

[1.  [Bk*3 


•  •• 

f2«  [But']  if  the  vouchee  be  returned  dead,  he  can  not  V9ucb  a  %.  p.  The* 
frangtr  cut  rftbt  tlood  ofthtfirft  vouchee.    41  E.  3.  29.     30  E.  lo*l's  pis* 
a.  24.  b.  in  tbifanu  original  without  flawing  caufe.}  Hh^ii^cinu 

3*  f.  4.  ekes  M«  15  £•  3*    Voucher  23.  aud  fay% Cee  S  H.  7.  6.  of  rerouching  a  ftraiis«r« 

• 

[3.  If  two  are  vouched^  and  one  is  returned  deady  the  tenant  may 
vouch  at  large ;  for  peradventure  he  hat  badly  vouched  before.  4. 
H*  4*  I.  adjudged.] 

[4.  But  if  the  tenant  vouches  one^  and  vouchee  enters  into  the 
warranty^  though  die  vouchee  fas  it  feems)  after  diesj  the  tenant 
(bail  not  vouch  at  large,  becauie  by  entry  into  the  warranty  the 
court  is  apprifed  that  die  voucher  is  good,    4  H.  4.  !•  Curia.] 

[5*  If  a  man  vouches  y*  S.  and  rfter  the  writ  abates  by  the  death 
ef  the  tenant^  in  a  new  writ  agisinn  his  heir  he  may  vouch  at  large 
Dccaufe  tc  is  a  neworiginaL     30  £•  4.  24*  b.] 

[6.  If  a  man  vouches  B.  within  age^  as  Jon  and  heir  of  A.  by  which  ^^*  f^"* 
theparol  demurs^  and  after  B*  diei,  in  refummms  tenant  cannot  vouch  VoSche/ 
C  as  C9ufin  and  heir  of  B.  B.  having  afifier  of  the  half-bkod\  for  it  pi.  10.  cW 
cannot  be  intended  but  that  the  firft  voucher  was,  becaufe  of  a  lien  |-  C— » 
made  by  A.  and  by  this  lien  the  fitter  ought  to  be  vouched,  and  not  ch^^,^\u 
tfaecoufin.    43  £•  3.  3.  adjudged]  /  cices*s.c. 

[7.  But  in  this  cafe  ifC.  had  been  in  pojfejjion  of  the  affets-^  he  f  j  jq  1 
miefat  be  vouched  as  heir  to  B.    4*^  E.  %»  3.  a.  b.]  \>^ 

o  "T J         J    «^  J  The  tenant 

vwsched  y  as  foti  and  heir ;  the  demandant  faid  that  J.  is  younger  foUf  and  W.  the  eldeft,  the 
:enaat  faKi  prateftando  that  J.  is  heir,  and  frutrfiundo  that bt  emtrtd as  Mr  afttr  A* s dettth  \  and  be- 
caufe the  demandant  could  not  deny  the  entry  of  J.  as  beiiy  the  voucher  ilooo*  Br.  Counterplv 
4e  Voochery  pi.  25.  cites  38  £.  3.  27. 

■ 

[8.  If  one  coparcener  vouches  herfelfand  herfifler  as  heir  to  an--  Br.  Vouch* 
§tber^  Jhewing  caufe  as  flie  ought,  and  the  caufe  is  traverjidy  flie  may  ^' J*^/c* 
revouch  znjjiranger  prefendy,     17  E.  3.  47.  b.  agreed}  for  this  ^*      *    * 
wmvis  tbekrjl  voucher."} 

f  9.  So  me  may  revouch  berfiftir  enfyy  who  ivas  vouched  before. 
17  E.  3,  47.  adjudged.] 

10.  In  dower  the  tenant  vouched  the  heir  of  the  baron  in  the  ward 
of  fuch  a  one,  and  the  Jberiff^  returned  that  the  infant  is  deady  &c« 
upon  which  the  tenant  revouched  the  heir  ofthefirjl  vouchee  in  ward 
of  the  fame  guardian.  Theloal's  Dig.  of  Writs,  lib.  I2.  cap.  3.  f. 
12.  cites  M.  22  £.  3.  20.  21. 

11.  He  viho  fails  of  his  voucher  cannot  vouch  again.  Br.  Vou* 
cher,  f4.  84.  cites  39  E.  3.  26. 

12.  He  who  vouches  where  the  demandant  ceunterpleaJsy  txiay  re« 
linquifli  it  and  vouch  other;  quod  ncta.  Br.  Aid  del  Roy,  pi.  14* 
cites  40  E.  3. 14. 

13.  In  praecipe  quod  reddat  the  tenant  vouched  E,  and  the  de^^  Br.  Cooa^ 
mandant  as  to  3  parts  counterpleaded  the  voucher^  and  as  to  the  j^tb  I?^^*^  ^^ 
fart  granted  the  voucher;  and  the  fierif' returned  the  vouchee  deady  J^iaS* 
by  which  the  tenant  would  have  revouched  for  the  wbolcy  and  could  ^C 
Aoc  for  3  parts ;  for  as  to  thefe  the  parties  are  at  ifliie,  and  the  death     ''-^ 

of  die  vouchee  does  not  abate  the  iflue ;  for  he  is  a  ftranger.    And 

Co  die  4th  part  he  vouched  J.  ton  of  £•  who  ihali  be  ^mmooed, 

\QuXXa.  K  &C. 


XI9  Qoocber* 

&c«  and  the  dunandant  faid  that  the  tenant  and  he  who  is  vmchei 
are  one  and  the  fame  terjon ;.  judgment  if  without  caufe  fhewHi  by 
which  he  /hewed  other  caufe^     Br.   Voucher,   pL  43.   cites  59 
E.  3.  2. 
I^ui  if  he  14.  In  prscipe  quod  reddat,  if  the  tenant  vouches  J.  S.  to  war- 

^tV^s^^"    ranty,  apd  iht  Jheriff  returns  htm  deady  by  which  the  tenant  vouches. 
?oo  and  Jieir  ^  S.  fart  and  heir  of  the  faid  J.  S.  it  is  no  plea  that  there  was  not 
of  the  faid     tf»y  -R-  5.  y&«  and  heir  of  the  laid  %  S,  the  day^  &c.  for  he  may  hind 
}.s,fuitbin    him  by  bis  own  warranty.     jBr.  Counterple  de  Voucher,  pi.  48. 

1^^    cites  ai  E.  4.  71. 

the pa'^l demtr^XY^n  it  b  a  good  couDUrplea.    Note  the  direrfity  in  appeal    Br.  Counterple  de 
VoucheTf  pi.  4E.  cites  at  £.  4.  7i« 

15.  In  formedon  the  tenant  vouched  M.  and  the  voucher  granted, 
and  the  vouchee  died,  suid  the  tenant  vouched  C,  fon  ifnd  heir  of  this. 

fame  M.  who  is  within  age,  and  prayed  that  the  pMrol  demur.  And 
per  Brian,  where  die  tenant  is  vouched,  and  the  vouchee  dies,  as 
here,  the  tenant  {hall  not  vouch  at  large,  without  yA^/r;  cattfe.  Br. 
Voucher,  pi.  107.  cites  8  H.  7.  5.  6. 

16.  It  was  faid,  that  if  he  vouches  one  within  age,  and  prays  that 
the  parol  demur^  he  cannot  .vouch  at  large  aften  Quaere  if  he 
cannot  if  he  {hews  cauie.  Br.  Voucher,  pi.  107.  cites  8  H«  7. 
5.  6. 

17.  If  I  have  recovered  in  value^  I  {hall  never  vouch  again  for 
thofe  lands  by  force  of  the  firfl  warranty,  becaufe  it  was  once  ex* 
ecuted.  And  by  the  fame  reafon,  if  I  once  have  had  judgment  to 
have  in  value  upou  a  warranty,  I  {ball  not  vouch  again  upon  the 
fame  warranty  for  the  fame  land.  Hob.  27.  in  cafe  of  Roll  v. 
Olborn. 

18.  Tenant  in  taily  the  remainder  or  reverfion  levies  a  fine  ts  me 
and  my  heirs  with  warranty^  and  then  I  f^jjer  a  recovery  to  bat  the 
remainder^  and  vouch  the  tenant  in  tail^  as  I  muft,  and  fo  tbi  r/- 

r  1 20  1  covery  poffes  with  bis  ordinary  judgments,  and  after  a  Jlranger  fun 
me  for  the  land  upon  title ;  in  that  cafe  and  the  like  I  hold,  tliat  / 
may  vouch  my  conufor  again ;  for  the  other  is  known  *4n 'law,  and  to 
the  court,  to  be  a  feigned  recovery,  and  by  confent,  and  to  be  but 
part  of  the  aflurance  of  the  land  between  the  parties,  to  bind  the 
remainder  or  fuppbfed  remainders,  and  not  in  execution  of  the 
true  intent  of  the  warranty.  Hob.  a8.  in  cafe  of  Roll  v. 
O{born. 


(B.  b)     By  nvbat  Name  the  Rcvouchcr  (hall  be. 

[l.  J  F  vouchee  be  returned  deady  he  ought  to  vou(b  the  heir  ms 
T  heir.  ,41  £•  3.  29.] 

4. 


(fi.  b.  2)  Foreign 


Qouc^^r/  I20 


I 

(B.  D.  2)     Foreign  Voucher y  or  Voucher    of  Fo* 

reigners. 

T-  StaU  GIouc.  12.    pROP'IDESy  that  if  a  tncfH   impleaded  The  ff^ifh-.f 
6  afe\  I  •  -^  .for-a  -tenement  in  ♦  Lornhn  ^'  '^t """ 

whrn  the  tenant  did  vouch  one  \,o  warrnnty,  and  prayed  ihat  rlic  v'oiichee  might  he  fumrruncd  ill' 
ft  ^Tcign   cnontv^  w*/  tf^v't^t  delay  that  the  dema'u<aiu  had  thereby,  ^tuS  fprtfwtly  in  l^cn.loi ;    fdr 
that  in  Lcnd6n  the  pii.i  "Cfiutd  nt)t  oe  Venii^vcd  neither  hy  trtlt  ror  pone;  hut  ihe.  plea  was  pitt 
<^nthmit  Ja«*,  and  ih^  rec«»rd  rtJmovcil  by  Dvs  Iting's  writ  int )  lite  court  of  C.  B  &c.  and  Uhtk  did 
ImU  t!«at  at  the  common  law  ihe  inferior  corrt  w.  s  put  out  of  jurifdidtion.-    s  loft.  314. 

•  Lc^tUis  if  Jptciiilly  n  tmf^(or  the  c^ufe  aforcfaid,  hut  e>ie»(h  by  ecpiily  to  oil  •'her  f>i iwl  pra"pLices 
ivhere  n  foreign  v»)uc'.<'ris  m^ide*  <»:  to'CA  /vr,  Dwi,ift^  .V-/v^,  &c.  2  Inft.  3!<.  ■  Lmhih  fo- 
reign \*oucher  M  Cijier  or  Durbam  the  plealthiU  l)^  removed  by  tfcoitbtt.  Br.  Vouchcfr,  pi.  136. 
«itf^  ?h«;  Re-i<lvr,  fol.  6  h  ^. 

/r.  /  *ii  V.  idiin  the  equity  of  this  ftntute.     Set  fenk  41.  pi.  7S. 

j^y!::m:  dtnU:  is  (a*  fome  do  hoM)  w.ihin  this  Itatute,  bccnufe  the  freehold  is  in  the  rentwtr,  nnd 
is  M-ith  n  thcfe  words  (fiit  implead  dc  ten'cmeni)  but  otherwife  it  is  of  nunant  by  co^y^cl.  \\\  a 
C-oort  ba!"on,  b^canfe  he  hath  no  frankicncmcnt.    2  Inft.  32  5. 

In  ancient  dcmefne,  if  ihc  Uttnnt  vivBcbei  fort-ion -r  to  wirtarty^  the  tenant  JhuU  h.fjf,  frtp'^ffd^ai  ttnd 
^vit  of^'orrawtift  c^a*-t^.  Q^wre  :  for  the  parol  cannot  be  removed  by  the  eoiiity  w  Tlic  u  'tuie  0^ 
farnp\  voachertn  London.  Brw  WarrjinVia  C^rtaf,  pi.  »t.  cites  2  i  ivV  ^^'^d  Fiuli.  VoticJu'.r,  ^z^. 
— If  :iwiir  of  right  is  brought  »»i  ancient  demcfne,  and  the  tenant  vout,!.*?:^  a  foreigner  to  xvsrr^iiiVik 
the  tenant  in  this  cifc  mfty  bnn<[  Ins  writ  of  wArrantia  charrae  aj!:4nft  the  fi-rcic^ncr  at  r<:rnmoii 
law  ;  and  when  this  is  detcrmfrted  in  the  Common  Pleas,  it  fhall  be  ccitifted  mtn  the  Chunceryi 
and  the  Cha'nceUm*  ^hall  comtftand  ihe  baiKlfs  of  the  ancient  dcmcfne  to  proceed  ,  bist  in  the  mean 
time  J  fupef ftdeas  fliall  be  awarded  out  of  the  Chancery  (0  (Uy  the  fuit  in  aucieiic  dcinefoe.  Bf 
all  the  jiiftlcts.    Jcnk.  '41.  pi.  78. 

•  Fcutb  njbrtlpi/r  td  warraniyy  Th^t  is 

\v»»en  one. 
▼OQched,  and  the  tenant  prays  that  the  vouchee  lYlay  bp  fuiUnK^ed  In  a  foreign  coUnty.    2  I.il. 

3*5- 

TiUi »?  being  a  heneftrial  ISiw  for  the  furthetahcc  of  jnftice,  and  for  ouftins  of  delay,  ii  t.^hn  in 
thi»  iioiiit  difo  by  f^uityy  not  Only  to  foreign  pieas  in  real  aftion*,  but  alfd  to  f  ler-s,  althong'n  ihey  i>d 
nor  f«>reign,  yet  for  dcfaid:  of  power  to  proceed,  the  fame  (hall  be  removed  uc  funr.*,  ami  d<jn\-<n^cd 
VI  fupra  :  as  if  in  ^n  n^ion  attt'cJltTU,  the  ft^nvT^/  plttid  baJLtitf\  \\\  Che  demanoitnCy  or  in  a  w  i  ii  ot  uVw  r^ 
W^xtxvxsxfl.aiine  vinfuei  crc^pk  in  loyaJ  matrimony,  nciiher  the  couit  in  JLoudoo,  or  aj.y  l.kc  in^ 
ferior  court,  cannot  award  a  wnt  to  the  bifhop  for  trial  thereof  j  for  hullus  aliuo  piaetcr  rvKti»i 
pofSt  epifropo  demandare  insuifHicnem  faciendam.  And  another  ^reatug  of  tlie  j.!ea  of  nc  \ju- 
yjaes  accouple,  in  bar  of  a  writ  of  dower^  fays,  ac  fi  alius  qiiam  rex  demaiiJaiei  epifco;  o  .  ti  >d  1  ids 
inciu.ftfretnr,  eyifcopns  alterius  mandatum  quam  regis  nou  tenctur  cLtettiiKriire.  Aiul  iiVi  wvvith 
agree  ouf  bi«oks<in  a\\  fucceflions  of  ages,     a  Inft.  325.  . 

•  And  therefore  if  fiuh  pleas  be  pleaded  in  London,  or  fifch  other  inferfor  conrtj^,  the  rccordj 
fhjll  beremoveii,  and  after  a  writ  to  Jhe  btlhbp,  af.d  ccnifit.  le  made  by  too  bilhc^,  ti.e  -ecord 
fliitl  be  remanded  ;  and  it  itppcan  that  tkii  a*i  extendi  to  real  aft:<?ns  wherein  vouclieV  lie>,  and  r^k 
19 f4  {vi-ti  iiSlmi ;  ind  leaft  that  foreign  vouchers  Ihould  be  uied  for  delay,  they  ^ujij}h.nu  a  cbutUr 
kc  caift[<retJcudmg  wdTraoty^i  to  the  court,    ajtiftsij.  '^fl^ll 

Ilefiufll  have  a  writ  out  y  chancery  tofumrnan  the  Warrantor  at  This  is  cor,» 
m  certain  Hay  before  thejufiices  of  the  benchy  and  another  to  the  mayor  ^^1^)^'] /J'** 
^md  haUifs  of  London  Ufurceafe  the  matter  before  them^  until  lie  pica  fbe  a«tiJ» 
eftbe  Karraniy  be  determined  in  the  bench,  -    "P^^i^  'I'^s 

It  .ituic  1l» 
an.  9  £.  4.  for  by  thai  ft.itute  the  mayor  and  hal'l^s  fiiall  aljourrt  the  pa^tj'es  before  the  julliteS 
of  the  bench  at  a  certain  day,  and  a^ull  •  fend  the  record  th  ther,  et  le  juttices  f.icc  funniOM  I9 
g^fra.icee^vsvant  eux  3c  plidchC  le  earrautie':  artd  hereby  i\is,j.jliCtiof  tht  ben^h  JhaU  ttv^diht 
jf^mmoKi  ad  ituxillMditfnf  ftf. .and  iiot  fetch  it  out  of  the  chantery.  And  by  the  fan?e  act  «f 
9  £■  2.  it  is  provided,  that  jf^ai  l\x.  d.iy  given  in  bank  the  tentint  Trake  uefanlt,  Zi^ftit'tup'  fnali  be 
acardsd  to  tte  mji^or  and  \M^  to  ^ive  judgment  upon  Wrax  deiUuL^  if  u  caiiiL^^  b^  iavcu,  &c. 
t  lalL  32r. 


f2t  Qduc^ct. 

*  Writ  ol  recordarf  Hull  be  «wanM  out  of  dunoery  to  the  nunror  and  bailiAi  to  removethe 
fecord  before  the  juftices  of  the  bench,    x  Inft.  314. 

In  a  pracipe  m  tb$  hmfi^s  in  Londoft*  the  ictuta  voitebts  ow  m  Lmdon^  and  9tb€rfornvH  voucben  ia 
fic  cmmtf  mf  Nwfolk,  Ice  in  this  cafe,  as  well  the  voucher  within  Lon  lon>  as  the  foreifD.vQuchery, 
ihall  be  removed-;  fur  although  the  words  of  thi^  zGt  be,  wmch  fttrrtin  a  garramiey  yet  beciufe  pro. 
cefs  ttkvA  be  inade  againft  all  the  vouchees  at  one  time^  and  if  procefs  iboold  be  made  by  the  court 
of  C.  B.  only  againfl  tlie  foreign  vouchcesi  although  they  come  in  they  fhoulA  not  warrant,  nor 
aofwer  without  the  others  before  procefs  was  determined  againft  them  in  London,  fo  as  luctffiy 
tefdin^  thai  proeffs/hmld be  made  ag.t'tnji  ail  a$  one  time,  and  that  ought  to  be  done  in  rbt  more  voriifm 
emri ;  and  when  the  warranty  is  dcteiroiiied  in  the  court  of  C.  B«  all  flialt  be  remanded,  z  init. 
325,  326. 

This  is  the         -^^^  when   the  plea  at  the  bench  /half  he  Jeferminedj  then  JbaR 

power  the  vouchee  he  commanded  t$  go  into  the  city  to  anjwer  the  chief 

given  to         ^ /^ . 

t4  ttie  court  of  C,  B»  and  this  «?  is  In  niiu't  of  n  ccmmffion  to  them^  therefore  it  it  good  to 
be  feen  what  b  wUhin  their  commifllon  {  ilie  words  of  the  faid  writ  of  recordare  are,  ut 
cerminata  warrantia  ilia  coram  prxfat'  jufttc*  eadem  recordum  jc  procefs'  vobis  remittamusy  &c 
^  Inft.  316. 

If  the  tenami  veitebet  aforei^r  to  warranty,  and  the  record  is  removed  into  the  court  of  C,  B,  to 
determine  the  warrant y^  the  vmebeemay  vemcb  over  m  a  foreign  eottntyy  and  that  vouchee  mcy  vmch  over ; 
and  if  the  vouchee  m'»ke  defavty  the  comt  wuiy  meeke  ^roeeft  afrai^  himf  Ice  Qjiia  quando  lex  aliquid 
tfctti  conccdity  omnia  inddentia  cacice  oonceduntur;  but  nom  of  the  vouchees  canpieadin  chitf^  lut 
Chat  taud  be  pleaded  in  the  inferior  eourt ;  for  that  is  not  within  the  faid  romraiu<ki  given  by  this 
a6L  %nt  if  the  dgmmdant  inhjink  appears  nei,  the  court  nuy  award  a  mu^fitit  as  incident^  and  fo  the 
tptatt  k  hank  may  he  effiivntd,     2  Inft.  3x6. 

In  dower  in  the  hufiugs  of  London  againft  the  hvfhand  and  wift,  who  f^sarc^  a  fcrefgner  to  war* 
rantyy'wlieifwipnn  the. pica  h  adjourmd into  C,  B,  to  a  certain  day,  at  which  day  the  hufiand  and  wife 
fuetlout  a  tc^it  againfi  the  vouchee;  whereupon  the  vouchee  afpeared,  and  the  haron  mmde  .default^  and 
tbe  ^fe  prayed  to  be  receivett  upoiv  hts  default ;  and  by  the  rule  of  the  court  (he  vaas  received^  and 
that  it  vSas  nvithin  their  eomm^ffiotif  for  that  the  ilefhult  wa«  made  iQ  this  cmnt^wherenpon  the  land 
wastobe  loft,  if  (he  were  not  received  ;  for  it  is  a  niaxim  in  law,  neoeflitas  fub  lege  non  conti. 
netu^^qllia  feod  alias  nm  efi  Siitum,  necefiuis  facii  Ikitiem.  But'^yet  Others  are  of  aoocher .  optntun. 
2  Inft*  31^ 

That  \%f  -^^  ^  ^^'^  fl^  oljo  he  awarded  at  the  denmndanfi  fuitj  hy  the 

theYaid  jujiicez  to  the  mayor  and  hailiffsy  to  caufe  them  to  proceed  in  tbe 
writofr*.     .^^, 

eorfhire%  ^ 

wherehy  thev  are  commanded  quod  recordum  &  pmceflVim  ejufdem  la<|aelff'|puiQ  omnibus  ea  taiv-^ 
gentibns  judicial  iis  noftriS  de  b;iiriCo  lub  figiUo  ve(tro  nittatis,  Ice.  wl»ih  to  fhcm  is  afupefjedtui  in 
law,    a  Inft.  326. 

This  is  a  proccd^aJo  in  Ij^okL:  dite^ed  to  the  ms^or^  lee  to  proceed,  which  you  may  read  in  the 
judicial  re^ifter.    2  loft.  326. 

For  tbe  jfnd  if  the  demandant  recever  againji  the  tenant^  the  tenant  fiaU 

fornoiK^"  (0^  hefore  the  juflices  cf  the  hench^  who  fljatt  direa  a  writ  to  the 

of  this  a^,  mayor  and  bailiff's^  to  caufe  the  landfo  loft  by  the  tenant  to  be  extended 

the  t!y.4ni  and  valucd^  and  to  return  that  extent^  at  a  certain  dayj  unto  the  bench ; 

?f ''"v!!!-'  <7ffrf  after  the  fheriffefthe  county  {where  the  warranty  was  fuTnmoned) 

tiM  hjufd  fh^^l  be  commanded  to  deliver  to  the  voucher  landeftke  vouchee  anfwer^ 

acninjt  him,  able  in  valuc  to  the  land  that  tbe  voucher  has  loft. 

andpr^ia 

Vinirrfaciai  recvrdum*     %  Inft.  316* 

By  force  of  thi«  aA  the  juftices  of  C.  B.  upon  that  record  (ball  award  a  writ  ofextenS  fsf  nppre" 
eifti  *  fac\  10  lie  mayor  and  haiiift ;  Which  writs  grounded  opon  this  act  are  fufficient  expofitioos  of 
tbe  fame,  and  will  refolve  many  doubts  that  may  arife  hereupon,    a  loft.  3x6. 

*[I22]  .-. 

21^0.317.       2.  ToTtign  Youchcrjhall be  determinedbeforeju^iceserreuits*   Bn 

ii'rc^*-  *^  Voucher,  pi,  151.  (bis)  cites  ^ritton,  tit.  Courffiaron,  foL  274. 

n  oa  Uw  in  cafe  of  a  foreign  vouciier  in  the  huftings  of  London,  the  plea  was  adjpumed  before 
iLc  juft:ces  in  eyre  when  they  came  to  the  to^  er  of  Loudon ;  for  the  conn  of  huftings  was  not 

(leiived 


denfedovt  of  the  cotut  of  C.  B.  »  other  cowtSy  that  hare  power  to  bold  fj^^aa  jotff  ire ;  «^ 
therefore  die  adjoommeat  was  befare  the  jufticts  in  eyre. 

3.  In  dower  in  LondoiH  the  tenanC  vouched  forngner  to  war^ 
raniyj  by  which  procefs  was  made  bjr  cbe  ftat^te  to  try  the  war<^ 
fancy  in  bank  at  a  certain  day ;  and  me  voucbu  came^  and  entered 
into  the  warranty ^  as  he  who  had  nothing  hy  dtfcent  ready  to  rendir 
drweri  and  the  tenant  fidd  that  he  bas^jffeti  hj  aefient  in  the  county 
tfN,  and  the  demandant  prayed  ibifin  ot  the  land.  But  the  Cotut 
nud  we  have  not  power  to  award  feifln  of  the  land,  but  to  try  thtf 
warranty;  and  becaufe  he  confefled  the  warranty,  the  parol  was 
remanded i  quod  notabene.    Br,  Voucher,  pL  20.  (bis)  cites  4a 

4.  Fcrmedon  4n  London.  The  tenant  vouched  foreigner  to 
wnrantyv  by  which  the  record  was  fent  into  bank,  and  procefa 
made  a^ainft  the  vouchee;  and  at  the  fummons  returned,  the  te-^' 
jiant  Jatd  that  fending  this  procefs^  it  was  found  before  the  ef^ 
cheattr  in  London,  that  J.  was  feifed  in  fee  teng  hepre  thegift^ 
and  died  without  heir  ;  hy  which  the  efcheator  fnfed  for  the  king^ 
and  the  king  gave  them  to  the  tenant  by  his  patent,  and  frayed 
old  of  the  king ;  and  the  demandant  demurred,  becaufe  he  departed 
from  his  voucher;  and  yet  the  court  recorded  the  aid«prayer^ 
and  remanded  all  into  London.    Br.  Voucher,  pi.  24.  cites  44 

E.3-^3'  . 

5.  In  fomiedon  in  dtfcenier  brought  in  London^  the  tenant  pleaded 

rdeaje  with  warranty  of  the  anceftor^  and  ajjets  defcended  in  fee  in  a 
ftreign  county  %  and  the  record,  after 'ifllie,  was  removed  by  wri^ 
into  C.  B.  to  be  tried.     And  fo  fee  that  London  cannot  fend  it  into 
bank  without  writ ;  hut  fpecial  writ  ought  to  come  tfi  r/emove  it,    Br.    - 
Voucher,  pL  I20«  cites  48  £•  3.  21. 

6.  If  a  man  vouches  foreigner  in  London^  and  prays  that  he  b$ 
ftmmoned  in  another  county^  and  pleads  warranty  fhere^  and  a^ts 
defcended  in  a  foreign  county^  diey  (hall  not  be  at  iflue  there 
where  the  voucher  fhali  be  granted ;  fo  Ithat  procels  is  to  b« 
made  to  the  fheriff  of  the  foreign  county,  before  that  the  parol 
ihall  be  removed  into  bank,  and  then  writ  fball  come  to  remove 
it.  And  fo  fee  that  it  (hall  not  come  into  bank  by  the  fending 
of  tho(e  of  London)  but  by  writ  of  t)e  kine,  and  then  it  (hall  be 
tried  in  bank,  and  remanded*     J3r«  Vou^eh^r,  pi.  144.  cites  48 

E.  3.  21. 

7.  In  fofmedon  againfi  iaroH  and  fesae  in  l^ondon^  in  the  huft-r 
fhgs,  the  feme  was  received  in  defauk  ofjhe  baron,  and  pleaded  r/- 
leafe  ef  the  ancifior  of  the  demandant  with  warranty^  and  ajjetx  </<> 

fcendedin  a  foreign  county^  upon  xvhich  they  were  at  ijfue  \  by  which 
the  record  was  fent  into  baidt  to  try,  lUid  th^rf  the  feme  pleaded  recor 
covery  by  arranger  in  baniy  agairUi  her  and  her  baron,  of  the  land 
In  demahd,  ^itt6»^  the  writ;  juoj^ent  of  the  writ.  Wich^  (aid^ 
we  have  not  power  Co  abate  ^  writ,  nor  to  take  ifiuc  upon  it ;  for 
the  record  is  fent  her  Pnly  to  determine  the  iirft  iflue  taken  in 
London,  and  if  the  vouchee  will  vouch  over  in  banco,  it  Jhall  not  he 
rofuved',  quod  Selk»  copceifit.     But  per  Perfey,  if  the  demai^nt 

Jt  3  wiU 
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will  be  nonfuitcd  in  bank,  the  cotupt  flidl  give  judgment  uppn  it* 
Qujcrc ;  for  it  fecms  that  ^tj  Jhall  do  nothing  but  record  it^  and  re^ 
mand  /Vinto  London.     Andptr  Btrllc.     When  they  remand  the  re- 
cord, they  {hew  upon  what  caufe  it  is  remanded.  .  En  Voucher,  pi, 
42.  cites  49  £.  3.  21. 
r  123  ]        8*  Ple^  was  removed  out  of  Chejler  by  foreign  voucher,  and  in 
'    hank  the  youchee  came,  and  entered  into  the  warranty^  and  confejjed 
the  aSlisn ;  and  the  entry  into  the  warranty  was  recorded,  and  the 
^  plea  remanded ;  but  the  confejfing  of  the  Ution  uas  not  recorded'^  /or 

the  court  faid  that  they  had  hot  power  but  only  to  determine  the 
warranty.     Quod  nota.  Br.  Voucher,  pi.  x.  cites  18  H.8.  i. 

^.  In  mor-tdancfJloT  in  ancient  dem<;(he%  the  tehfint  pleaded  in  bar 
to  pdrij  abrque  hoc  that  the  father  of  ti^  demandart  died  ftifed^  and 
touched  foreigner  for  the  reft,  there  iht  fr/i  pif a  Jha II  be  continued^ 
and  the  laft  matter  only  (hall  be  removed  to  try  thp  voucher.  Quod 
nota.    Br.  Voucher,  pi,  2.  cites  27  H.  8-  i%^ 

l^ol.  767.  (O,  b)     ^  laiat  7ime  he  may,  or  ilialh  be  cotxi- 
V"'^'"*^  •  pelled  to  enter  into,  tb^  fF^rranty.^ 

[l.  T  K  2  4r^  vouched^  and  one  makes  default^  he  who  comes  (hall 

*  have  iden3i  diesy  till  procefs  ended,  againft  the  other  by  grand 

tape  ad  valentiam.     48  E.  3.  5.  b.]  - 

[2.  The  fame  law  in  writ  ^dou:;ef^  vuh,tre  an  infant  is  vouched  in 

"     the  ward  of  diverfe  guardians y  who  have  eatj}^  feveral  portions  in  the 

ward.     48E   3. 5.  b.]  '' 

[3.  Thefanu  law,  though  nn^  %vt0  ijs  vouched  be  dejff^s  le  6  portions 
^gL.  3.  9.  b.]  ..;....• *. 

[4.  If  at  the  time  of  the  vouf^ei^.  thf  vouchse  be  r/4^,  wsj 
courty  he  may  enter  into  the  warranty  without  procefs.  2  H* 
6.  I.]      '    ■    •   •  ■  '  ■''    '■     ^ 

(D.  b)     Hcu;  the  Entry  into  the  Warranty  inay. 

be. 

A  mart  -^^y    [x.J  F  the  difcontinuee  vouches  the  iffue  in  tai! to  the  warranty,  th^ 
€:u,ri,rt't  A   iflue  may  e'ntcir  into  the  v/ZTmnty^faving  to  hiiri'  ^/V  aSiion^ 

y.trr.in'y^   recording  to  ihe  tail.  ^  K^  ^' 2*  l^' ^'     iiH.4.22.]  * 

.'Ltv./i^ ;.?  c;«  lis  aUton  <tftU  toH\  I'cr  Mi^dleton.    £r«  Counierrlca  de  Gananiie,  pi.  i.  cites  5<l 

'K.  ^  II.      '     '  *    "  ^•'  ^ 

S.  p.  foL-  [2.  •  If  t^nani  in  dower  ejf  tht  ajfignnunt  (jf  the  g^tardian^  xvhen  Jhi 

he"  dofts  not  is  not  d'owab/ej  vouches  the  keir^  tie  may  cnicu  faving  to  hiih  bit  ac^ 
Zi\T       tion  by  aj/i/e  of  mrldantfjcr.     so  E.i.  12.}  ' 

tcrnr)  of  life,  4nd  i'>ivHig^c\ion'  of  the  fec-finnplc  j  an<i  in  the  other  cafe  above  he  warrants  the  fft^- 
fimplr,  fa.  n;  to  him  his  adHcm  of  the  ia''l ;  hut  In  taa  i»  m  caf*  nuarrern  the /mm  '^.tt;  tf-at  A»fmx€s  | 
j-tr  ft.uilleion.-  ]iut  Fiilth.  contra;  and  ihii  he  may  Warrant  t'.e  fcc-fimplf,  iavinp  ai^ion  of 
ffc-fimj  le.    (JaoU  fuit  negatuip  jJer alit^uos.    Br.  CoUnterplta ds  Garrantic,  p!.  x.  cues  5.  C. 
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In  dower  the  tenant  votiched,  and  the  vouchee  faid  that  he  hadajpfe  af  mtrtdanctjlor  dgainfi  the  fitmt 
totttt  PinJing  of  the  fame  land,  and  entered  into  the  warranty,  faving  his  aftion  of  aiiife  of  mort- 
danceitary  and  admitted.  Br.  Councerplea  de  Garrantie,  pL  6.  cites  4  £.  3.  and  Fitzh*  Vouch. 
176.  Bnibid.  pi.  19.  cites  S.  C. 

[3.  But  if  z  fee  be  demandid^  the  vouchee  cannot  enter  into  die  in finudm 
warranty,  (aving  to  him  his  adiion  for  the  fee>  ts  becaufe  the  war-  ^^  tenant 
ranty  commenced  by  diffeifin,     50  E.  3.  12.  b.  13.]  InTxht' 

vtMcUt  came  in  and  JetmauUd  the  I'unf  and  tlie  tmamijbtwed  deed  tA  fenjfimnl  with  warraiUy  of  ihefa» 
tker^fiife  vonchtt,  *  The  voutbtefaid  tktt  biifatbtr  hadnoihim^p  but  at  hit  vfU/,  Mid  jo  the  warranty 
(mm  mred  hy  difJ/in ;  judgment  if  be  ftiall  be  bound  to  the  warranty.  Per  Fulth.  If  it  wa$  by  way 
of  i£twM  upon  this  difletftn,  tlie  warranty  which  commenced  liy  diffeifm  will  not  bind  you ;  but 
oow  ic  is  d  manded  againft  you  as  heir  of  your  ancellor,  in  which  cafe,  if  you  have  by  defcetUy 
yoa  (hall  be  bound  to  the  warranty,  and  you  m^y  enter  into  the  wcarr^ty^f aving  toyourjlfyour  a^Hm* 
Br. Gaorranties,  pL  19.  cites  S.  C.  Br.  Voucher,  pi.  44.  cites S.  C*  ^[  I  24-1 

[4^  He  in  rtoerfien  or  tail  may  enter  into  the  warranty,  upon 
vsmiber  rf Ujfee  fftr  lifejfaving  his  a£iien*     18  E.  3.  1 2. J 

[5*  If  2  are  vouched^  and  at  ihefequatur  fub  fuo  periculo  the  one 
comeF^  and  the  other  makes  default^  the  tenant  may  alledge  that  he  who 
does  net  eome  has  nothing  to  render  in  value,  and  upon  this  he  (hall 
have  the  warranty  wholly  againft  him  who  appears.     41  £•  3, 

6.  A.  brought  writ  of  entry  fur  diireilin  againft  B.  who  vouched 
one  B.  who  entered  into  the  vrastznty^faving  to  himfelfa  rent  ijfuing 
out  of  the  fame  land-,  and  this  was  allowed  by  the  court,  and  the 
voucher  was  in  a  writ  of  entry  for  a  common  recovery  to  be  had. 
Goldfb.  76.  pL  5.  Hill.  30  Eliz.   Sherley  v.  Grateway. 


(E.  b)     Voucher  Lien.     When  he  comes  in  iy 
what  Warranty  he  may  be  bound. 

f  I.  T  F  a  man  be  vouched  as  Jon  and  heir  of  A,  yet  he  may  he 
^  bound  becaufe  of  his  awn  deed.    43  £•  3.  3.  11  H.  4.  20.  b. 
)  H.  6.  50.  xo  Hi  6.  18.  b.  D.  12  EL  290.  62^  63.  Contra  48 
i.  3.  28.  b.] 

[2*  So  upon  fiich  voucher  he  may  be  bound  becaufe  of  homage 
emceftrel    43  E.  3.  3.] 
[3.  Or  bec?.ufe  of  reverjion.    43  E.  3,  3.  50"E.  3.  25.  b.]  Arevfrf.on 

is  c-^iifc  to 
touch  and  to  recover  in  value.    Br.  Voucher,  pi.  i6a.  cites  10  H.  7.  zo.    Per  Fro  wick. 

[4.  So  he  may  be  bound  becaufe  of  warranty  of  other  ancejlor, 
IX  H.  4.  20. b.] 

[5.  A  man  may  be  vouched  as  of  full  age  as  heir  to  another,  and 
may  be  hound  as  within  age  when  he  cones,     50  E.  3.  25.  J 

[6.  If  a  man  be  vouched  as  heir  toy,,S.  within  age  and  it  is  prayed  */''^  ^'°"- 
the  parol  to  demur^  he  cannot  be  bound  by  h/s  own  deed^  bs^f.aufe  by  ^Jrl:^■^c.— 
diefpecial  voucher  he  has -delayed  the  demnndant.     D.  12  E\.  290.  Br.  c  .r.- 
62, 63.  «  21  E.  3;  9. 1?.  48  E.  3. 28.  b.  9  H.  6.  50.  Contra  10  H.  \V ' '  ^^ 
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Qottthtts 

r"*-,7      [7-  But  m  Ais  cafe  he  my  be  bound  hy  the  dted  qf  other  ancdfor' 
»FoL76r.  mflan  of  him  of  whom  be  is  futpofed  U  ki  biir.    Jai  E.  Z  q. 

ibTvou    ^**"^'  ^^*  12  fl.  t9o.  6a»  63.  ^* 

Cher,  pi,  62 .  ciiei  S.  C.  that  he  may  be  bound  by  the  deed  of  any  of  his  ancefton,  as  well  as  by  the 
deed  of  J.  S.— Br.  Counterple  do  Voucher,  pi.  ay.  ekes  S.  C.  ^ 

[8.  If  a  man  will  vouch  one  by  his  nanu  gineraBy^  ^en  he  comes 
in  he  maybe  bound  to  w^ranty  hy  his  own  deed.  10  H.  7.  2a.  b. 
Curia.] 

[9.  So  in  fuch  cafe  he  may  be  bound  to  warranty  by  the  deed  rf 
his  ance/hr.     JO  H.  7.  t2.  b.  Curi^] 

[10.  If  a  man  vouches  and  Jhews  caufe  of  voucher  (where  he 
ought)  he  cannot  bind  the  vouchee  for  other  caufe,  for  he  cannot 
vary  from  this  fpecial  caufe.     Ii  H.  4*  2I«  b.] 

[11.  If  a  man  vouches  another,  and/tm;f  a  deed  for  caufe  of 
warranty,  where  he  ought  to  ihew  caufe,  be  cannot  bind  htm  for 
caufe  of  other  deed.     Contra  30  £•  3.  17.  b*] 

[12.  If  tenant  in  dower  vouches  the  heir  of  the  baron  fir  eat^e 
of  the  roverfiony  Ihe  cannot  bind  him  to  the  warranty  y^r  any  other 
caufe.     29  £.  3. 41.  b.  J 

13.  Dedi  is  no  warranty  but  againft  the  feoffor,  and  not  againft 
his  herr.  Br.  Warrantia  Cartas,  pL  14.  cites  39  £•  3.  a6.  Per 
Knivet  and  Thorp. 


(E.  b.  2)     Fat/er  of  Voucher ;  fTI^af  1  and  the  Ef- 
fect thereof. 

Hut  Brooke  X.    JD  R  E  C I P  E  quo4  reddat  againft  B.  who  vouched  J.  and  R. 

fays  that  ^  ^ho  came  and  demanded  the  lien ;  the  tenant  Jhewed  deed  of 

th?A«^r  y.  and  of  the  father  of  R.  with  warranty^  and  would  bind  them  by 

this  award  di£\  the  demandant  prayed  feifin  of  the  land,  becaufe  the  tenant 

in  the  time  couM  not  bind  them;  for  dedi  does  not  bind  the  heir  but  only  the 

be  bl^aufe  P^*^  ^  therefore  be  cannot  bind  J.  and  R.  but  onlv  J.   And  after 

ik*twuit  per  Cur.  becaufe  foilure  of  voucher  is  peremptory  to  the  tenant  to  loft 

hudcthwrto  his  Warranty y  which  tk^H  be  greater  mifchief  than  i«  taarraif/itf 

l^t^^  f  Atfr/<r  (for  there  it  does  not  go  but  to  abate  the  writ,  and  the 

ing  tbatht  '  plaintiff  may  have  another  writ,  but  he  who  ^Is  of  his  voucher 
tcuUfnthind  cannot  vouch  again)  and  therefore  J,  {ball  warrant;  by  which  J. 

ihJTaiitce  ^^^^^^  i"^  ^  warranty,  and  confefied  the  o£l^Qn  i  wKcrefbrc  die 

ofThis  con.  demandant  had  judgment  to  recover  againfl  the  tenant,  and  the  te* 

ceit,  and  if  nant  over  againit  J.  and  J.  in  mifericordia*    Br«  V^^cher^  fL  84* 

jhis^book  cites  39  E.  3.  26. 

2bid.— — Br  Peremptoryi  pi.  24.  cites  S,  C. 

9.  If  a  man  vouches  2  Jointffj  and  Undo  thorn  ^fi%9iral  iudsy  he 
has  fuled  of  his  voucher  ^  per  Cand.    Br«  Voiicber>  pi.  84.  cites 
(;  39  E.  3.  26. 

^0  on^r.P  J.  Lgafe  was  made  for  life  by  the  heir  of  Ac  baron.   The  widow 

t^^'^iL      b>^PU£^^  dower,  the  tenant  vouched  the  heir,  and  the  demitndant  ro^ 

cavertd 
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tmrtd  agaitifi  the  tenant,  end  he  ever  m  wAu«g4Utjfi  tbtbeir,   Br.  fitfiaUr*. 
Hecwcry,  pi.  3.  cites  41  E.  3.  24.  JHJ^ 

and  he  over  in  value ;  and  fo  it  feems  dear,  thset  reverjrut  it  good  Cftnfc  to  voocl^  and  l^VKtvcr 
in  vahie.     Br.  ltml« 

4.  In  formedon  the  cafe  was,  that  a  man  feiied  of  ccrtun  land 
iaftJ  it  fir  iifij  the  remainder  over  in  taiL  'The  tenant  for  lifi  is 
im^aded^2xA  votubes  him  in  remalnderyto  recover  in  value.  And 
it  was  awarded)  that  the  tenant  ihould  be  oixfted  of  the  lien  bf 
vouching  hini  in  remainder ;  for  the  vouchee  entcfedyand  demanded 
the  lien)  and  the  tenant  ihewed  leafe  to  him  for  ternl  of  life,  the  re» 
mainder  to  the  vouchee ;  and  the  judgment  was,  diat  the  tenant 
/hall  be  oufted  gf  the  lien,  and  that  £e  demandant  ihall  recover 
I'eiGn  of  the  land,  becaufe  the  tenant  bad  preyed  ind  of  the  fame  donor 
hifvrey  and  was  oufted,  and  this  voucher  of  him  in  remaindir  is.  only 
in  Kett  of  aid^frayer\  and  the  demandant  ihall  not  be  delayed  twice 
for  one  aiid  the  &me  caufe ;  and  the  cafe  adjudged  as  above,  that  he  [  1 26  J 
has  failed  of  his  lien,  and  there  is  no  mention  there  if  any  rent  be 
referved  or  not.  And  fo  fee  that  the  tenure  by  ferviee^  tuithout  rent^ 
fixffices  to  recover  in  value.  Br.  Voucher,  pK  87.  cites  14  H% 
6.  25. 

(F.  b)     Voucher ;    Lien.     Who  may  he  bmnd  ify 
the  Warranty.     \Qne  of  the  Voucbeis  mfy^] 

[i.  T  F  2  tfr^  vouched^  whereof  the  ont  flaws  that  hje  was  within  ^•'^o©- 

*  age  at  the  warranty  made^yet  the  other  alone  may  be  bound  to  ai^^Q^ 
the  warranty;  for  each  binds  hinifelf  to  warrant  the  whole,  and  the  Per  Mm--' 
voucher  was  2ood  till  this  was  ihewn.     30  £•  3*  a6»l  '    i*'*^'  ^^i^h 

agreed.— ^-Br  Warrant ia  Charts,  pi.  14.  cites  S.  C. '  ■  Br.  Gamntiet,  pi  98.  fitet  S.  C«««* 
Br.  R<:covery,  pi.  39.  cites  S.  C  That  it  (hall  iM#faU  alon«  upon  him  of  fall  age»  to  make  him  to 
reixler  in  value  for  the  whole }  [but  it  t»  mtfprinCed,  and  flmW  be  as  ill  RoU|  and  (o  is  the  year- 
took.]  *         •■-.■.■ 

Where  a  mtn  of  fail  age  €uid  am  inf.tia  mki  ^Mrranty^  yet  both  ftiall  be  Tafiched ;  for  it  doet 
not  »pp*^  ^^^  (^  ^^  i*  ^^  infant  till  -it  be  ptcaded  #  but  vpon  this  being  pleaded,  and 
£)uik1,  it  feeros  that  the  other  (hall  w!irrant  the  whole.  Br.  VoiKhtr>  pi.  5«,  cites  48  B.  )• 
11.  Per  BeJk.  k.  Finch.— —Br.  Boron  &  Fetus,  pi.  a4.  cites  S.  C.  ■     'Br.  Garraoties,  pi* 

14.  dies  S.  C.  ' 

[2.  If  2  are  vouched^  and  they  are  bound  tn  warranty  betaufe  of  a  Br.  Vt.i- 
reverfonj  if  the  one  difciaimsy  yet  the  voucher  ihall  continue  againft  cher  ^1*^4- 
Ac  other.    39  E.  3.  26.]  ^^j^;^^- 

rice,  tvhich  Candiili  agreed* 

[3.  If  ^  are  vouebed^  and  when  they  come,  a  deod  is  Jbewed  forth^  Br,  Vouch- 

ij  which  it  appears  that  be  bos  caufe  of  voucher  againft  one  only^  yet  ^j*g^s  ^q^ 

be  ihall  be  bound  to  the  warranty ;  for  otherwife  he  fhould  lofe  his  Per  Can-i'* 

warranty  perpetually,  if  this  ihould  be  a  failer  of  his  voucher.    30  difh— Br. 

E.3.26.     Adjudged.]  ^^amntia 

4*  Where  two  make  feojffment  by  deed,  by  dedi  IS  concejp^  and  the  i4rcitcs  \ 
one  diesy  the  other  ibaU  warrant  this  ^ole.     Br.  Garranties,  pL  s.  c. 
98.  cites  39  £«  3.  26t 

(G.b)    When 


12^  Slouc6er« 


(G.  b)     When  he  comes  in,  [w6at]  be  Jhall  plead 

after  Entry  into  the  Warranty. 

{l«  \X7  HERE  a  fii  is  demandeiy  and  voucha  inters  into  the 
^^    wvrantv  generally y  yet  be  may  lay  t^ot  he  is  t9  warrant 
9nfy  afee^taiJy  oreflatefor  life*    43  E.  3.  7.  44  £•  3.  39.   For  he 
enters  to  warrantfuch  ejiate  as  the  tenant  basS^ 

[2«  S9  where  a  fee  is  demanded*  and  die  vouchee  enters  into  die 
jB92XxzxiXy  fimpljy  yet  he  may  iay  that  the  tenant  is  hftt  tenant  for  life^ 
and  that  be  warranted  only  the  eftate  for  /jfe*  40  AflU  37.  Ad- 
judged*] 

[3*  If  a  numer  he  in  demand^  and  the  tenant  vouches  anodier, 

who  enters  generally  into  the  warranty,  apd  after  the  demandant 

counts  againft  him,  he  cannot  fay,  that  he  did  not  warrant  all  the 

r  1 27  1  tnancry  but  that  the  warranty  was  with  exception  efa  parcel*,  for  by 

his  general  entry  he  is  concluded  to  iay  fo.     17  £•  3.  62*  b. 

[4.  ISo]  If  a  manor  be  in  demand,  and  the  tenant  vouches  an- 
odier,  who  comes  and  demands  the  lien,  and  tenant  (ays,  that 
'  his,  anceftor  infooffed  him  of  the  manor  except  a  certain  parcel^ 
Jhewing  what  in  certain^  with  warranty^  upon  which  the  vou« 
chce  enters  into  the  warranty,  he  (hail  not  be  bound  by  this 
entry  to  warrant  this,  which  was  excepted;  for  his  entry  was, 
by  intendment,  accorcUng  to  the  lien,  ^  fo  fpecial.  17  £•  3.  62. 
a.  b.] 

5.  In  formedon  the  tenant  vouched  E.  who  entered  into  die 
warranty,  and  vouched  D.  and  D.  came,  and  pleaded  that  T.  had 
recovered  the  land  again/i  the  tertenant  pending  the  writ;  judg- 
ment of  the  writ.  And  per  Finch,  tie  iball  have  the  plea;  but 
fuare  if  he  (ball  have  the  plea,  if  the  judgment  was  iefore  be 
entered  into  the  warranty;  for  then  the  tertenant  in  the  firft 
voucher  might  have  pleaded  it,  Br.  Voucher^  pi.  17.  cites  41  £• 
3.I0.IZ. 


Fol.  769.  (H.  b)     Judgment.      At  ncbat  Time  it  fliall    be 

given  for  the  Tenant  or  Demandant.     [In  Writ 
of  Dower. 1 

[i.  T  N  writ  of  dower^  if  tenant  vouches,  and  vouchee^  uponjheui^ 
^^i  ^f^he  deed  of  Her y  denies  it^  the  demandant  (hall  recover 
immediately.     17  E.  3.  22.  b.  J 

[2.  In  writ  of  dower,  if  the  heir  be  vouched  in  the  form  cottnty^ 
and  he  counterpleads  the  voucher,  hecai^fe  be  is  not  vouched  in  v^ardy 
die  demandant  (hall  not  have  judgment  immediately,  but  fhall  flay 
till  the  counterplea  be  iried^  becaufe,  before  it  be  tried,  it  cannot  be 

knowR 
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Inown  whether  the  judgment  (hall  be  againfl:  the  tenant  or  the  heir. 
17  E.  3.  47.  b,  70.  b.  Adjudged.] 

[3.  But  if  the  heir  be  vouchedin  a  foreign  county^  the  demandant 
Ihall  have  judgment  immediately  againit  the  tenant.  17  £.  3. 
70.  b-] 

[4.  In  writ  of  dower  by  baron  andfeme^  if  the  tenant  vouches  ihi 
hfir  of  arranger  and  not  of  the  baron  (as  it  feems  is  intended)  in  * 

ward  of  the  tenant  who  is  demandant^  the  demandants  (hall  recover 
immediately  againft  the  tenants,  though  the  baron  of  the  demandant 
be  party  to  the  iffue.     22  E.  3.  3.] 

5.  In  dower  the  tenant  vouched  the  heir  in  ^ard  of  E.  who  came 
Ukifaid  that  he  had  nothing  in  the  ward^  and  fo  to  iflue;  and  the 
demandant  recovered  immediately.  Br.  Counterple  de  garrantic, 
pi.  i8,  cites  10  E.  3.  58*  and  Fitzh.  Judgment,  209. 

6.  Where  ah  infant  is  vouched  who  is  in  ward  of  the  king^  the 
feme  fhall  recover  dower  immediately.  Br;  Dower,  pi.  20.  cites 
46  E.  3.  19.    Per  Mowbray. 

7.  If  in  dower  the  tenant  vouches^  and  the  vc:/chce  countcrpkads  Othrrunfi 
the  warranty^  the  feme  fliall  recover  immediately  j  quod  non  ne-  itiii«cf^ 
gatur.    Br.  Dower,  pi.  21.  cites  46  E.  3.  25.  Dot^,  plJ 

2r.  cites  46  £.  3.  25. 

8.  In  dower  if  the  tenant  vouches  the  heir^  &c.  %vh  appears^  and  s*  P-  Br. 
they  are  at  counterplea  cfthe  lien^  &c.  or  if  the  vouchee  after  that  he  is  ?"^,*  j'  ^^* 
tammowe^  makes  default^  the  teviSiVit  fliall  have  execution  immedi-  li.  6.  n. 
atdy  againft  the  vouchee,  if  he  has  land  in  the  fame  county.     Br. 
Voucher,  pi.  125.  cites  34  H.  6.  i. 


(I.  b)     In  ivhat  Cafes  Judgment  fhall  be  given.     [128] 

[l»  1  F  a  man  be  vouched  in  ward^  and  at  the  fequatur  fub  fuo 
^  periculo  is  returned  dead^  and  the  guardian  does  7:ot  come^  yet 
{he  demandant  fhall  not  have  feifm  of  the  land ;  for  if  the  infant  be 
pe^  tl)en  the  guardian  is  not  now  guardian.  22  £•  3.  20.  adjudged. 
jSut  qu«re.  j 

iJK^  b)    In  what  Cafes  "Judgment  final  fhall  bc>  and 

in  what  not. 

£1.  I  F  the  tenant  vouch  and  it  is  counterpleadedy  there  he  fhall  be 
.  '  ^  put  to  otjter  ^wer,  and  there  fhall  not  be  final  judgment. 
42  E.  r  17.  b.] 

'    f^.  If  the  ^mandant  counterpleads  the  voucher  by  thefirji  coun-  Br.  Pe. 
ferpUa  of  tbf  Jlatute^  upon  which  the  parties  demur  whether  the  '^^'"P^^''^-» 
cpuntcrplea  be  good,  and  it  is  ad/surried  to  another  termy  and  then  s.'r.'nnu*^ 
6        "  adjudged  withiftanU^ 


Sr.  ?^ 

rempCoiyf 


229  Qoucget/ 

ififf  that  it     adjuigid  that  the  counierplea  is  g^od  the  demandant  fliall  recover  the 

iauponde-    j^^^      21  £•  3.  .11.1 

murrert  as  *i  j 

appears  P.  %%  £•  3*        Hr.  youcher,.pl.  153.  cites  S.  C  and  P.  but  at  the  firft  day  the  tenant 

inight  have  fefufed  the  coanterplea  a»d  Touched  de  ,norow 

r3«  So  if  the  demandant  counterpleads  the  voucher  by  the 
firlt  counterplea  of  the  ftatute  in  ajfift  in  paisj  upon  whicn  the 
'**/S'iu**  P**^^  demur,  and  it  is  adjoumea  before  themfehes  to  another 
0>ntra  that  ^^^  where  it  is  adjudged  a  good  counterpleay  the  demandant 
k  is  not  pe-  jQial!  recover  the  land.  Contra  40  Afl".  2.  adjudged  by  admit* 
i^pt^ry     tance.] 

after  ad-  -■ 

joummenty  hot  he  ihall  plead  over  in  har ;  quod  nota. 

{4.  But  if  the  tenant  vouches  and  demandant  does  not  counterplead 
it  J  but  demurs  upon  his  Jhewing  whether  he  ou^ht  to  have  the  voucher^ 
there  it  is  peremptory ;  for  the  voucher  is  given  in  lieu  of  an  zn^ 
{wer  there.    42  £.  3.  i8.] 

[5.  If  it  be  demurred  upon  a  voucher ^ir  not  Jhewing  ofeaufe  of 
voucher,  and  adjudged  againjt  voucher^  he  fhall  lofe  the  land,  and 
Audi  not  be  put  to  other  anfwer.     1 1  H*  4.  20.  b.] 

[6.  But  the  reporter  fays  that  hoc  verum  eft,  where  it  is  ad« 
joumed  to  another  day,  otherwife  where  it  is  the  fame  day.  ir  H* 
4*  20.  b.  23.  *  II  H.  6.  f  48*  But  it  feems  there  is  no  diver- 
.  .  fity;  for  it  is  not  widiin  the  ftatute;  for  it  is  counterplea  to  the 

tFoi.77o>^  common  plea.] 

cites  S«  C.  where  it  Is  the  fame  term* 

Br.  Pe-  [7.  If  the  tenant  vouches,  and  the  demandant  counterpleads  it 

remptoi^,  j^  the  flat  utOj  and  tenant  takes  Ufue  with  him^  and  it  i^  found  againjl 

s.  C^arMi^^  the  demandant^  the  judgment  ihall  be  that  the  voucher  fhall  ftaiid, 

p'rocefs  and  it  (hall  not  be  peremptory  to  the  demandant.    *  34  A£  6.  ad« 

^in(t  the  vouchee.  Contra  if  it  he/wurf  hy  vn-dia  ttfninjf  the  tenMt  it  15  peremptcirjr,  and  the 
titmandani  Jbail  recvoer  JJJim  of  tb§  land.  Kute  the  divcrfiiy.— — — — Bf.  Voucher*  lOi.  cites 
36  A(r.  6. 

*  This  ihould  he  36  AiT.  6. 

[8.  If  the  eaufe  of  voucher  he  traverfedy  and  pafjes  by  verSA 
ogaiTift  the  vouchery  he  fliall  lofe  the  land.     1 1  H.  4.  20.  b.] 

[9.  iff  the  common  law^  if  an  ijfue  upon  the  caufe  of  the  lien  be» 
tween  the  %fOuchee  and  the  tenant  was  found  againfl  the  vouchee^  it 
was  not  peremptory,  but  the  judgment  (hould  be  Dnly  that  the 
voucher  fbould  ftand.     18  £.  3,  40.] 
)f  araan  [xo.  An  iffue  ubon  a  lienjbewn  between  the  tenant  and  vouchee^  is 

voncbss^Md  peremptory.    9  H,  6.  i.    Contra  18  E.  3.  40.  b.] 
tnAtw!"*  f  '  '•  ^^  "  made, peremptory  being  found  againft  tie  vouchee^  by  the 

v^ube*  not  ftotute  rfJF.  2.  cap.  6.     x8  £«  3. 40.  b.] 
denying  the      [12.  So  a  demurrer  in  fuch  cafe  between  them  b  peremptory. 

lien,  think.   9  fj,  ft.  ,. 
ing  that  it       ^ 

is  infafficient,  demrt  in  law  «/m  tbt  Ben^  which  is  adjudged  againft  him,  this  is  penemptorx, 
and  the  demandant  tball  fecQYer :  quod  nota,  Bf.  Pe^rcinpcorf  >  pK  77*  ^^  5  ^  ]*  *^  Fitzik 
Voucher,  249. 


[129] 
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&'m  Ibnncdcm  the  tenaxt  wmchedy  and  the  demanHattt  auntetfluJeJf  and  Keble  ietmoTtdubm  iht 
^t^mtrfUau  Vavifur  [bt<t  them]  be  well  advifed  ;  for  if  it  be  ad]aurntd  to  amtbn  tirm,  and  adjudged. 
^s^  the  temmtf  it  is  peremptory  ;  /or  voacbor  is  in  Heu  cfkar  for  tlte  tenaiiu  Br.  Paemptoryi  pU 
42.  cites  S  H.  7-  7. 

i 

[13.  If  the  tenant  and  vouchee  demur  in  law  upon  the  lieny  and  it . 
is  adjudged  again/i  the  t;^r^<,' the.  judgment  ihali  be,  that  the 
voucher  (hall  ttand,  and  that  he  fhall  enter  into  the  warranty,  and  not 
that  the  demandant  (hall  recover  the  land.     18  £•  3.  41.  adjudged* 
39  £•  26.  b.  adjudged.] 

[14.  But  if  it  be  adjudged  againji  the  tenant  that  he  has  failed  cf 
bis  voucher,  the  demandant  fliall  recover  feliin  of  the  land,  39  £• 
3.  26.  b.l 

[15.  If  the  tenant  vouches-,  andprocefs  continuis  againft  the  vou-  Where  j^ 
chee  to  tbefequatur  fub  fuo  periculo,  and  at  the  day  of  return  the  ^^y^. 
writ  is  not  returned^  yet  if  the  vouchee  does  not  appear-,  the  deman-  nauoftLm 
dant  fliall  have  feifin  of  the  landj  (for  the  vouchee  might  appear /«'^^<*^^ 
without  return  of  the  writ).     14  H.  6.  7.  b.  j  the  dTmt^l 

dant  (hall  ncover  againft  the  tenant,  and  he  iKair  have  in  value  againft  tfie  vouchee.  Contra 
evAertf  any  wrii  isfirvrd  ngnuifi  Urn,  and  he  makes  defAulc  at  the  iequatur^  Br.  VoucJieri  pi.  S6« 
cites  14  U.  6.  7.  19.  ao. 

ri6.  So  it  ihall  be,  though  the  vouchee  dies  before  the  return ;  for  *  Br.Se- 
the  tenant  cannot  plead  it  without  return  of  the  flieriff.     *  14  H.  6.  ^^l""^*  P*- 
7.  Dubitatu^.     (But  it  Teems  it  will  be  erroneous  if  judgment  be  fi.  d!^.  *«♦ 
given  i  for  then  judgment  fhall  be  againft  a  dead  peribn).     18  £• 

3-  38.  b.]         . 

17.  In  praecipe  quod  reddat,  if  the  tenant  vouches^  and  the  de^-^ffit^M 

mandant  counterpleads-,  and  the  tenant  refufes  it^  this  is  peremptory,  ^"""^ 
as  it  is  hdd  there.     Brooke  makes  a  quaere  if  he  fhall  not  be  put  iddTvieur 
to  anfwer  over  by  the  ftatute  of  fVefi.  2.  r.  39.     Br.  Peremptory,  or  voucher, 
id.  76.  cites  13  E.  3.  ^^  '^^^ 

^     '  **        **  peremp. 

fuiy;  for  ern>r  was  thereof  fued.    Br.  PereinpK>ry»  pL  76.  cites  13  £•  3-  and  Fit£h«  Voucbei^- 
119. 

18.  Failer  of  the  voucher  or  lien  is  peremptory  upon  the  vouchor ;  Br.  Vou- 
for  he  cannot  revoucb ;  hut  it  is  not  peremptory  in  warrantia  chart^e-,  ^^*  P^' 
but  is  dilatory,  andyi&tf/^tf^tf/^  the  writ*  Br.  Peremptory,  pi.  24*  s?C^^ 
cites  39  £.  3.  26, 

19.  In  praecipe  quod  reddat  the  tenant  vouched  A*  who  was  r^- 

turned  dead  upon  the  writ  rffianmons-,  by  which  the  tenant  vouched  K. 

^er  and  heir  of  the  faid  A.  and  the  demandant  counterpleaded  that 

nofuch  K*  fitter  and  heir-,  hcz*  and  found  that  K.  is  ftfter^  but  not 

heir  %  for  4,  is  alive  and  the  return  falfe.     And  the  befl  opinion 

was,  that  the  demandant  fhall  recover  feifin  of  the  land  j  for  the 

iiTue  is  found  for  him  \  for  it  is  a  good  counterplea ;    for  the 

tenant  who  vouched  A.  cannot  aftei^ouch  in  another  line;  per  f  I^O  1 

Thorp  quxre.    Br.  Counterjde  de  ^ucher,  pi.  56.  cites  41  £• 

3.218. 

20.  In  formedon,  if  the  tenant  vouches^  and  the  demandant  coun^  But  if  it  be 
Urpleads^,  and  the  tenant  demurs  upon  it^  he  may  after  relinqmjb  it-,  ^Jjo^J^o^, 
mni  vouch  over  another  in  the  fame  term ;  andif  the  danurrcf  be  ad^  upon^u'ajl 

judged  joummcut 
In  amthit 


X30      '  aiomi^i 

'<rw,  this  is  jfidgei  cgainfi  him  in  tiifinu  temi,  be  may  ^tuh  akctiif^ '  Br,  p^^ 
r^^^JJIdTic  '^^^P^^^yy  P'*  83*  cites  11  H.  6.  48. 

ftall  lofc  fcifin  of  the  land;  per  Martin/ qnod  enrin  conccffit.  And  this  feems  to  be  by  tbc  ft«^ 
tute  of  Wcilminllcr  i.  f«  39.  And  fo  fee  in  what  term  the  demurrer  u  peremptory,  and  in  wliJ* 
IMDC  ;  &  nota-beae*    IbuU 

rff»/byl  21.  If  the  tenant  vouches,  nnd^^rtw  caufe^  which  eaufe  is  not 

^^other-"  fiiffi^^^^^y  ^"^  ^  ^^  aHjourmd  to  another  term^  this  is  peremptory  for 
"Wife  pc-      t!be  tenant.     Contrary  in  the  fame  term;  but  otherwife  it  is  of  aid 
Tcmpiory     prayer  •,  for  this  is  the  adk  of  the  court.     Br.  Peremptory,  pi,  4.2 
^^'^r..    cites  8  H.  7. 7.  r     J   I     'i. 

the  tenant  *    ' 

Ihall  he  oufted  of  hit  voucher  ;  for  it  is  not  at  a  ha^  far  ilt  trntrntf  hut  in  tttu  vf  off  ion  to  hcr*f  the  vc«- 
ttir,  [Bui]  Brian  f»id  no  i  for  ii  is  peremptory,  aiul  the  tenant  after  adjournment  and  indgment 
tann^  vsMch  another  ;  for  it  »f  out  ofthf  taj*  cf  thejlitutrf  wbicb  wt\'h  tlut  /*?  he  p'tt  otfr  to  nnfaho^  Jnfw  r; 
and  this  is  in  tht  J.'n»  rrwj^ui  not  efter  adj-jummrfst  i  and  therefore  after  adjournment  this  is  po. 
reniptory,  as  a  trial  is^  and  the  tenant  Ihall  lofc  his  land.    Ibid. 

23t.  Where  the  tenant  vouches  in  writ  of  rights  and  recovers  in 
value,  his  judgment  againft  the  vouchee  fhall  not  be  final ;  per  Fitz» 
and  Shelley  J.  and  per  Fitzh.  every  recovery  upon  departure  in  de* 
fpite  of  the  courtj  i«  a  recovery  by  default.  Br,  Recbvery,  pL  u 
cites  26  H.  8.  8. 


IL.  b)    'Recovery  in  Value.     Againfi 'whoM  it  fhall 

be  recovered. 

In  acconnt  ['•  T  ^  tV)o  an  vouched  as  heiry  and  the  one  has  hy  defcent  in  pof^ 
ifftvoart  ^  fcffiony  and  the  other  has  nothings  the  demandant  mall  recover 

v'^cAfrf,  and  ^H  againlt  him  whp  has.     12  H.  6.  6.  b.l 

the  sre  <het  ^  ** 

Ivor  '-owr,  or  if  the  one  has  M/Kr^^the  other  (baU  render  in  value  for  the  whole  for  both.  Br.  Re- 
covery, pi.  58.  cites  41  E.  3. 3.  per  Finch.— Br.-  Garranties^  pi.  77.  cites  41  £.  3.  30.  Br. 
Account,  pi  ic.  cites  41  £.  3*  3. and  9.'  per  Finch. 

[2.  If  two  coparceners  are  vouched^  and  the  one  mates  defaltlt  afier 
default^  by  which  the  demandant  has  judgment  againft  the  tenant  for 
a  moiety y  and  the  tenant  over  againft  her  who  made  default,  if  the 
other  coparcener  after  iofesy  and  has  notaJfetSy  the  tenant  (hall  have  in 
value  againit  her  who  firft  made  default ;  fo  that  the  firft  judgment 
(hall  charge  her.     26  E.  3.  49.  b.  by  Greene,] 

3.  In  dower  the  tenant  vouched  S.  who  vouched  P.  who  demanded 
the  lien^  and  5.  Jhetued  gift  ef  the  ancejior  of  P,  to  him  arrd  his  fane 
infrankmarriage ;  and  becaufe  he  had  not  prayed  aid  ofhisfemey  and 
then  they  two  to  have  vouched  P.  therefore  the  demandant  recovered 
againft  the  tenant,  and  the  tenant  over  ifi  value  againft  S.  end  there^ 
fore  P.  went  quit,  Br.  Recovery,  pi.  50,  cites  4  E.  2.  and  Fitzh. 
Voucher,  243. 
S.?.  Br.  ^.  In  Praecipe  quod  reddat  the  tenant  vouched  J.  who  entered 

Recovery,  j^^^^  ^^  warranty,  and  vouched  B>  who  entered  and  vouched  C. 
I  £^3.  and  which  C.  appeared  and  demanded  what  the  faid  B.  had  to  bind  him 
Pitih.Vou.  to  the  warranty,  and  £.^rur^</if^«*;  and  upon  this  the  court  arofej 
Cher,  ^3^-     and  the  next  day  they  v/crc  demanded,  and  JB.  made defaull-i  bv  which 

the 


Qottdier.  J3£ 

Ae  iunaitisAt  recovered  againft  the  tenant,  and  &t  tenant  over  in 
value  againft  A-,  and  A.  over  againft  B.  and  that  C.  Jball  go  quit^  be- 
cau/e  U.  departed,  and  did  not  purfuc  his  warranty.  Br.  Recovery^ 
pL6i.  cit(s6  E.  2.  It«  Cane. 

5*  In  ajftft  againft  2,  the  mt/  took  fhe  tenancy ^  and  vouched  the  Bn  JUco- 
other:  who  entered  into  the  warrantv,  and  pleaded  in  bar;  and  there  ^517*  pi- 1^ 
it  is  laid,  that  he  who  vouches  ihall  recover  in  value  againft  him  *"**  ^'^* 
who  is  vouched*    Quod  non  negatur.    Br.  Voucher,  pi.  98.  cites 
16  Afll  19. 

6.  In  dower ^^  the  tenant  vouches  the  heir  in  ward  offeveral^  Br.  Extent^ 
the  one  only  mall  not  render  in  value  for  the  whofe,  but  it  P^- "•«!<«• 
fhall  be  apportioned  between  theou    Br.  Recovery,  pi.  35.  cites  x\^[^ 

48  £•  3-  5*  came>  and 

the  other 
not,  and  procefs  with  extent  tflued  againft  the  other ;  fur  tath  of  them  fl>^l  he  cmtnUitary  f 
the  recovery  in  value  Sot  hisfortioiu    So  io  ftatute-mercbant^  contra  k  is  olF  him  who  u  vouched 
tDdiofeofl^  s« 

In  dower  tlie  tenant'  vquched  the  heir  ia  ward  of  3,  and  the  demandant  faid,  that  the  one  had 
nothing  in  ward,  and  this  is  Amnd  for  the  demandant ;  in  this  cafe  the  demandant  (hall  recover 
Infin  for  the  portion  of  the  3d.  Br.  Peremptory,  pi.  75.  citet  ai  £.  3.53.  and  Fitzh.  tit.  Vou* 
chery  io5.per  HiU. 

7.  In  dower  the  tenant  vouched  the  heir  of  the  hdron^  who  made  Br.  Reco. 
igaub  at  tbefequatur  fub  fuo  periculo^tt/  aliasy  by  which  it  was  ^•*'^'/ c*°' 
awarded  that  the  demandant  (hould  recover  againft  the  vouchee,  if  hut  adds ' 
he  has  in  the  fame  county;  and  if  not,  againft  the  tenant,  and  the  quaere  le* 
tenant  over  in  value  againft  the  vouchee.  Quod  nota,  judgment  1*"^^^ 
given  againft  the  vouchee^  where  he  never  appear edy  nor  never  was  chcr.pi!* 
Jtanmonedf  nor  any  procejijued  againft  him^  nor  could  befummoned^  as  147.  cites 
it  feems.    Br.  Sequatur,  pi.  2.  cites  2  H.  4.  8.  f  •  ^\  ^'^ 

dearly  examined  by  the  court,  that  the  vimcn«e  waa  heir  to  the  faarooy  of  ^vhofe  dowment  iho 
dnaanded  ;  but  adds  quaere.',        ■  Br>  Dower,  pL  aS.  dtes  S.  C. 

8.  If  fnw  ere  vouched^  and  enter  into  the  warranty^  and  after  the 
«ie  makes  deftul^  amd  aJUr  appear^  the  petit  cape  fhall  iiTue  of  the 
whole:  for  each  has  warranted  the  M^ok ;  per  Brown,  but  Cotef* 
more  contra.    Br.  Recovery,  pi.  48.  cites  1 2  H.  6.  6. 

9.  But  Cotefixiore  agreeo,  that  where  the  bajiard  and  mulier  are 
vouched^  that  the  bjuftard  fhall  render  for  die  whole.  Br.  Recovery, 
pL  48.  cites  12  H.  6.  6. 

I  a  In  formedon  the  cafe  was,  that  a  man  feifed  of  certain  land,  Br.  Garraiu 
kifed  it /or  £fe^  the  remainder  over  in  taiU     The  tenant  for  life  is  ^*."»  P'-  39- 
impleaded,  and  vouches  him  in  remainder  to  recover  in  vilue.     And  ^^^  '  ^* 
per  Cand*  if  a  man  grauis  the  reveifon  of  his  tenant  for  lifej  and  the 
tenant  attornes^  and  is  impleaded^  he  may  vouch  him  in  reverfion^  and 
recover  in  value ;  whicn  Juyn  Ch,  J.  denied,  unlefs  he  haseledi  in 
the  leaie,  or  warranty  in  die  deed  of  leafe.  '  But  after,  by  all  the  juf- 
dees,  tenant  for  life  may  vouch  him  in  reverfion^  and  recover  in  va* 
he.    Br.  Voucher,  pi.  87.  cites  14  H.  6.  25. 

II.  Tenant  by  the  curtefy  may  vouch  the  heir^  but  he  fhall  not  re-  Br.Garran. 
csfvcr  in  value ;  for  it  is  only  in  lieu  of  an  aid»prayer\  per  Strange.  ^^^L^^'n^' 
Br.  Voucher,  pi.  87.  cites  14  H.  6.  25.  "^  ^-  ^ 

12.  Fenu 


A**f  *«  ^    tt*  Feme  made  warrantyy  and  after  takes  iarofty  and  th'e  tenant  is 

^tlndht  impleaded,  and  vouches  the  taron  anifenuy  who  Me\  there  the  te- 

hf€^  and  Xuuit  (haD  recover  in  value  of  the  land  of  ihefeme^  it  the  baron  be  not 

m«ir«rMr  indtlrd  to  be  tenant  by  the  curteiy.    Br.  Recovery,  pL  62.  cites 

by  whieh  Ae  b  voocbcd*  and  loicfy  tbe  tenant  wbo  recovers  la  valae  fiiaU  nac  hare  cxec«tioa 
sgdrnft  tU  Umaiitftr  Mfu    Ibid. 

r  I  ^2  1  '3*  ^^c>^c  two  are  vouched  as  heirs  to  zfeveral  perfonSj  wbo 
Br.  ^Dch-  ''^^  ^  warranty,  the  recovery  in  value  ihau  be  againu  both  in 
«r»*pl.  x6j.  common^  and  againft  both  feverally ;  but  hcjhall  not  have  in  valua 
dfee»&C.  rfthe  whole  againft  each*  Qtiod  nota.  Bn  Recovery,  pL  63.  cites 
16  H.  7.  12* 

141  If  2  jointenantft  make  a  feofihient  in  fee,  with  an  exprefs 
warranty  for  them  and  their  heirs^  to  tie  feoffee  and  his  heirsy  and 
the  one  or  tb^  dies,  the  lurvivor  ihall  not  be  vouched  alone,  but 
the  heir  alio  of  the  other,  and,  the  recompence  in  value  Ihali  be 
equally  upon  them }  but  if  th&  one  0^  diem  have  nothing,  the  odier 
ihall  anfwer  the  whole ;  for  it  is  a  maxim  in  law,  quando  de  una  & 
€adem  re  duo  onerabiles  exi(hint,  unus  pro  infufficientia  alterius  de^ 
iDtegro  onerabitur.    2  Inft.  276. 

15.  If  a  man  have  divers  warranties  for  the  fame  landsy  he  may 
hzvefeveral  writs  of  warran^  of  charters,  and  judgment  upon  them  i 
and  10  is  Fitz.  N.  Br.  135. 1,  and  that  may  give  him  double  remedy^ 
or  not,  as  the  cafe  may  be  i  for  if  he  be  after  fued  for  that  land  in 
an  aAion,  wherein  he  may  vouch  but  one,  then  he  can  never  tak« 
advantage  againft  the  other.  Per  Hobart  Ch.  J.  Hob.  29.  in  caie 
ofRoilv.  Oibom. 

16.  But  if  he  to  fued  in  an  ^a£lion  wherein  he  cannot  vouchy  hut 
may  require plea^  and  he  doth  require  plea  of  them  both,  and  they  both 
advije  one  fUay  and  he  plfodsthatj  and  Ufesy  he  ihall  have  feveral 
recompence  againft  either  \  hut  if  they  aduife  feveral  pleas^  he  can 
have  no  recompence  but  againft  nim  whofe  plea  he  followed.  Hob. 
29.  in  cafe  of  RoQ  v.  Ofl>orn. 

1 7.  But  if  the  land  be  not  recovered  againft  htm  by  a£tion,  but  iy 
entry  upon  an  eigne  titloy  then  he  may  iM^  feveral  executions  upon  tbe 
ieveral  judgments  in  the  writ  of  warranda  chartse,  againft  either  of 
liMxsiy  for  full  recompence ;  and  fo  he  Ihall  have  double  value  for  his 
lofsy  for  cither  of  them  warranted  the  whole,  and  neither  of  them 
liath  colour  to  pray  aid,  or  make  ufe  of  the  recompence  that  the 
other  hath  yielded  tor  his  own  cafe.  Hob.  29.  in  cafe  of  Roll  v. 
Oiborn. 

i8.  K  lands  defcend  to  an  heir  who  dies  before  an  aSlwd  entry y  and 
lb  they  defcend  to  another  heir^  thofe  lands  mall  not  be  recovered  m, 
value  by  a  warranty  made  of  other  lands  by  thefirfl  heir^  becaufe 
be  had  only  zfeijin  in  tawy  as  it  is  exprefsly  proved*  Arg.  cites 
C.  L.  239.  [a.  b.]  But  this  cafe  was  denied  to  be  law  per  Holt 
Ch.  J.  Carth.  128.  Pafch.  2  W.  &  M.  iii  B.  R.  in  cafe  of  Kdl<^r 
V.  Rowden.  ^ 
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(L,  b.  2.)      Recovery   in    Value,   againft    whom, 

TCbe  King,  and  How^ 

I,    \    Man  "who  prays  aid  of  the  king  in  lieu  of  voucher^  (hall  not 
^  recover  in  value  luilefs  he  Jhcws  deed  thereof,     Br.  Reco- 
very, pi.  12.  cites  24  E.  3.  39. 

2aJ[f  the  king  grants  land  to  me  and  my  heirsj  and  that  if  I  cm  ^r  AiJ  de 
evL^edy  or  my  heirs,  Ify  title^  that  he  Jhall  make  in  value  of  other  ^^^gs'sf  c!*' 
lands,  per  Winch,  and  Finch,  this  is  no  warranty ;  but  that  the 
king  fliall  make  in  value  if,  &c.  which  founds  in  covenant^  if  it  vi'as 
between  common  perfons  and  not  in  warranty  of  voucher,  and 
therefore  no  caufe  to  have  aid  of  the  Icing  in  lieu  of  voucher  ;  and 
jTt  the*  aid  was  granted  of  the  king  j  and  fo  it  feems  there  to  be 
good  caufe  to  h?.vc  in  value  againft  the  king,  Br.  Recovery,  pU 
32.  cites  39  E.  3.  12. 

3.  Where  a  man  prays  aid  of  the  king  by  warranty  cr  claufe  of  re-  Br.  Gar- 
compenfation  in  lieu  of  voucher,  he  fhal!  not  recover  in  value  by  pe-  '■;*";»*^  r^ 
tition,  if  *  his  caufe  fo  not  entered',  quod  nota.    And  fee  alfo  that  he  5*  4.— .gr.  ' 
fhail  have  petition  to  recover  in  value.     Br.  Voucher  pi.  6.  cites  Aid  del 

9  H.  6.  3.  ^^^'P^- *• 

^  •^  cites  S.  C. 

■  Br.  Recovery,  pL  1.  cites  S.  C. 

4.  In  quare  impedit  it  was  doubted  if  words  of  warranty  ht  fuf- 
ficient  to  recover  in  value  againfl  the  king  without  thefe  words  ( in 
rcco7npenfation.)  Per  Babbington  qujcre ;  for  it  feems  that  they 
are.  And  per  Martin,  advowfon  with  warranty  is  good  enough. 
Br.     Gafrantics,  pi.  3.  cites  9  H.  6.  56. 

5.  Ld,  Coke  fays,  that  by  the  branch  in  the  flatute  de  li^amis 
4  E.  I.  cap.  I.  which  enafts  that  where  a  feoffment  with  a  charter 
thereupon^  being  made  by  the  king^  hath  fo  much  in  ity  that  another  pcr^ 
fTHy  by  the  like fofftnent  and  like  deed^  ftjouldbe  bound  to  warranty^  the 
juflices  Jhall  not  proceed  without  the  king's  command  y  if  the  king  gives 
lands  with  claufe  of  an  exprefs  warranty,  yet  the  patentee,  &c.  fhall 
not  have  or  recover  in  value  againft  the  king,  without  fpecTal  words 
that  the  king  ihall  yield  lands  in  value  upon  evidion,  &c.  And  ne* 
verthelefs  in  that  cafe  he  (hall  have  aid  of  the  king  by  the  general 
purview  of  this  law;  for  it  is  for  the  honour  of  the  king  that  he  aid 
the  patentee  with  any  records  or  evidence  that  he  hath  for  mainte- 
nance cf  the  eftate  which  he  hath  granted  and  warranted  to  him  j 
but  if  the  king  exchange  lands  with  another,  by  this  warranty  in 
law,  the  king  is  bound  to  warranty,  and  to  yield  to  value ;  and  fo  it 
was  adjudged  Hill.  6  £.  i.  in  C.  B.  rot.  2.  William  Brewfe's  carc>. 
Wallia.     2  Inft.  2&8, 269. 
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(L.  b.  3.)  Recovery  in  Value,  In  nohat  Cafes  it 
fliall  be.  And  How^  and  by  wbat  Perfons^  In 
Refpe<ft  of  Eftate. 

1.  'TT  H  E  demandant  in  quod  et  deforceat  flull  recover  in  value  j 
-*-    quod  nota  bejie.     Br.  Recovery,  pi.  41.  cites  9  E.  3.  22. 
2.  Reverjton  and  rent  rtferved  upon  a  Uufe  for  life  is  futficient 
caufc   to  recover  in  value.      Br.   Recovery,  pL   26.    cites  21 
Aff.  52. 

3«  A.  enfeoffs  i?.  with  warrantjy  and  B.  recovers  in  a  warrantia 
charts  on  a  general  count  of  the  land,  and  afterwards  a  rent  is  re- 
covered again/l  hiwy  and  he  brings  zjcire facias  on  the  general  Judgment 
in  the  warrantia  chartx,  to  have  the  value  of  the  rint  j  and  per 
Thirn.  he  (hall  not  have  in  value,  feeing  he  never  demanded  war- 
ranty of  rent;  but  Finchd.  and  it  feems  the  better  opinion  were 
contra.  F.  N.  B.  135.  (E)  in  the  new  notes  there  (b)  cites  31  E.  3. 
Garranty  de  Charters  20.  and  30  E.  2.  20. 

4*  In  dower  the  tenant  vouched  B.  by  his  own  deedy  who  came 
into  court  and  anfwercd,  ^nd  fa  id  that  he  had  nothing  to  render  in 
value  but  Jointly  with  his  feme  in  tail^  by  which  the  demandant  re- 
covered her  dower  ^  but  the  tenant  couU  not  have  in  valucy  becaufe 
the  feme  Jhall  not  be  oufled  of  her  franktenement  by  any  plea  to  which 
/he  is  not  party  or  privy.     Br.  Recovery,  pi.  4.  cites  41  E.  3.  24. 
Ir.  Vouch-       ^,  In  praecipe  quod  reddat  the  tenant  vouched^  and  procefs  con^ 
rites  S.C.^*    //««<?^  to  ikefequatur^  which  was  returned  tarde^  and  the  vouchee  did 
Brooke         not  come  \  by  which  it  was  awarded  that  the  demandant  recover 
fays,  and      againft  the  tenant,  and  the  tenant  in  mifericordia.     Br,  Recovery^ 
Jhi'tte  P'-  34.  cites  42  E.  3.  13. 

nant  has  loft  his  warririty,  inafmuch  as  the  \>roccfs  never  was'rctumeJ  a^alnft  the  vouchee,  nor  lie 
never  was  party  •  by  appenrAnce  nor  otl»t*rw*ife,  and  therefore  judginr:  i  o«r  in  value  cannot  he 
Riven.  ■  $0  it  is  i/the  phice<sc«Mituiues  till  the  fef]i>.itur,  ami  Mi  it  rctutnedmhii,  Br.  Rect>vcrv, 
pi.  ^6,  cites  Vet.  IJ.  B.  Brief  Jc  Capia*  aU  Valentiam.-^-S.  P.  Br.  Recovery,  pX-  40.  cites  13  E. 
3.  Kitzh.  JuUgraent,  1 70. 

6.  It  was  agreed  that  warranty  implies  in  itfclf  r^rn/rr)'  tn  value^ 
qnd  that  he  who  acknowledges  acquittance  ought  to  acquit  the  party 
in  fadt,  and  this  without  words  that  he  (hall  render  in  value  or  acquit, 
Bn  Garrantie^  pK  17.  cites  46  E,  3.  28. 

7.  If  a  man  vouches  twOy  and  the  demandant  eounterpleadsj  and  it 
is  found  that  the  one  was  feifedy  and  the  other  bad  nothingj  the 
tenant  fliail  lofe  the  moiety  of  the  land;  per  Kirton,  But  Belk, 
contra,  and  that  the  other  warrants  the  whole,  and  the  demandant 
/hall  recover  nothing  by  itj  for  he  had  no  more  delay  by  the 
vbuchirig '  of  the  two,  than  he  {hould  have  had  if  he  had  vouched 
ihe  one  only.  Br,  Counterplc  de  Voucher,  pi.  19.  cites  48  £• 
3.28, 

Kntiftc-  8,   Tenant  for  life ^*  m^iy  vouch  him  in  reverficmnd  recover  in 

Mxntfii  iif9  value^ 
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ValuC)  for  he  holds  of  him  in  revcrfion.     Er.  Recovery,  pi.  14,  voucbct  Uim 
•  cites  14  H.  6.  25.  'yT'tu 

noc  recover  in  value ;  for  he  dtics  not  )iold  of  him,  anil  therefore  it  is  not  reafon  that  he  (hall  render 
h\  valus  III  him  of  whom  he  had  nothin;:  hcfurc;  which  tee  there,  &  n»ta  bene ;  it  feem^  Clut 

iLofc  vouchers  aie  m  /;.»  «/  aU pnty-^    Ihid. Kf.  Voefchcr,  pi.  87.  citds  S.  C. 

•  5.  P.  per  Cand.  which  Juyn  Ch.  J.  dcniciS'  untefs  he  has  dtii  in  the  leafe,  or  warranty  in  the 

deed  of  leaic.    i*r.  VouclKrr,  pi   S7.  cites  S.  C. \\z  canu;)t  vouch  a;id  recovei;'  in  value,  unlefs 

lis  leiife  be  by  tid.  cr  conctjjit  or  rent  ret'erved.    iSr.  Rccuv  cry,  pi.  iS.  ciies  6^  H.  7.2*  per  Huflfey 
tod  Fineux. 


'^ou. 


9.  If  tenant  by  the  curtifi  vouches,  he  (hall  not  fecover  in  value ;  Br.  V 
for  he  does  not  hold  of  the  heir.     Br.  Recovery^  pi.  14.  cites  14  H.  chcr,pi.87. 

(^   ,ir  cites  S.  C. 

per  Frowike,  Brooke  fays  quaere  if  this  is  nor  to  be  undemood  iu  quod  ei  de/orceat,  it  feeim  chat  it 
ii.    Br.  Vouchei*,  pi.  162.  cites  10  H.  7.  lo* 

10.  A  man  may  recover  ^in  value  where  the  procefs  is  ferved,  it  was a- 
and  the  vouchee  trutkes  default.     Ur.  Recovery^  pi.  46.  cites  3  H.  greed,  that 

),   ,  7  the  tenant 

/■*•>'  fballnot 

have  judgment  over  in  value  a^rinft  x\\t  vwicheei  wnUJiJom*  6fthe  writs  areferveJ.    Br.  Sequatur, 
Jit.  ^.  tiies  14  H.  6.  7.  &  20.  And  lir.  Recovery,  pi.  56.  fays  it  feems  that  wUrt  ib»  vou. 

ihrnv>rii  rtt4tnetfyj'itmiti9n  t/,fnrapffanti\ia.t  the  tennnt  Oiall  not  rccovct  in  Tslud  againlt  liini. 
Conitduponf'd'ninon^  r.turn  tij'eivtdy  and  the  grand  cape  aifo. 

II.  As  where  the  grand  cape  ad  valentiam  is  returned  ferved^  and  If  in  P»«- 
thc  vouchee  does  not  comc^  the  demandant  fhall  recover  aeainft  the  c»pe  quod 

ji  •  ♦  T>T»  ^    ^  /L       '    '    reddai  at 

tenant,  and  the  tenant  over  in  vaiuc.     Br.  Recovery,  pi.  50.  cites  the  grand 

Vet.  N.  B.  Brief  de  Capias  ad  Valentiam.  p}>cad  va- 

lentiam, th» 
vmtdicemake  default,  and  th?  un^nt  is  ejf/'^ntt^,  this  fhall  be  adjndged  but  not  adjourned,  and  this 
lo  ^Hs  ^iy]io  the  intent  that  tiie  demanuanc  Iball  have  judgment  againA  the  tenant,  and  he  over 
a\  \.\\\\t'.  quod  oota  per  Cur.     Bi*.  Recovery,  pi.  40.  cites  3  H.7.  13.  So  liiht  Jfquatur  be 

trjrn  J  '-tmuiOmJ,    Br.  Recovery,  pi.  40.  cites  r^  E.  3.  Ficzh.  Judgment,  170. 

If  the  tenant  vouches,  and  the  -.'V.-'.'.  vt  ikcs  <l'fjuU  after  dffauli,  by  tvhiib  the  tenjnt  Ufa  hy  difault 

mf  :'H  ivulyt  it/or*  rt^-z^Mnw.  c,  t'lerc  quod  ei  i'eforce.'.t  lies  well ;  for  there  he  has  no  rccdm pence. 

Br.  Voucher,  pi.  155.  cites  F.  N.  B.  i  56.  Hut  if  the  tenant  vouches,  and  the  voiichie  appe^m, 

fWaftcf*  mik'i  tf  f*ul.',  the  tcnjKt  /K'/ln'.t  have  ftodd  d  forceat  there ;  for  the  demandant  Iball  iccovcr 

.i^ainfl  tbet^nht,  and  he  orer  .i^iin(^  tiie  vouchee,  upon  appearance  of  the  vbuchce;  quod  nota. 

JJr.  Voucher,  pi.  155.  cites  F.  N.  B.   i  ^$.—— Brooke  fays,  a>>d  fo  it  feems  thJt  the  tenant  Ih.dl 

I'.uC  have  judgment  to  recover  ?gainft  the  vouchee,  where  he  docs  not  app<ar.    Qrxre  inde ;  for 

ctmtrarv  Firzh.  Voucher,  267.    tcmpcrre  K.  i.  for  there  it  is  f.dd  that  he  ihall  recover  in  value 

pjii^i''fjuli  ef  tbt  vo«*/vi-,  if  tbi  procrf^  ht  u/u  mdfitvid.     Ibid. 

12.  In/ormedon  the  tenant  vr^tchcd^  and  the  fher iff  returned  him  Br.Vourh- 
fummoned^  and  he  made  default^  by  which  grand  cape   ''£ued\  and  ^r'Pg'jjf' 
another  mw  Jhcrijf  returned  the  vouchee  nihiL     And  Hufley  Chi  '    * 
J.  held,  that  the  demandant  fliall  recover  againft  the  tenant^  and  the 

tenant   over   in    value    upon    the  default,  becaufj  there  was  fc-  f  1  'S  C  "1 

vera]  procefles.     Br.  Recovery,  pL  17.  cites  4  Hir  7.  18.  at  the 

end. 

13.  In  replevin  the  defendant  avowed  for  rent  in  taily  and  the  S.  ?.  Br. 

flaintijffatdthat  after  the  giflfuch  a  one  his  ancrfior  whofe  heir^  &c»  ^^Yl^ 

was  feifed  of  the  land  out  of  whit h^  &c.  difcharged  of  the  rent^  and  in^-  p|.  ,'5.  ci'ton 

feoff ed  N.  with  warranty  in  fce^  que  eflate  he  hat  \  and  demanded  2 1 H.  6. 10. 

judgment,  and  fo  would  rebut  of  the  rent  in  avowry,  by  feoffment  r^^/*  o 

with  warranty  of  the  land  difcharged,  &c.     And  per  Kinglmill  J.  cites  s.-c.^' 

wheic  the  land  is  difcharged  tempore  feoffamentiy  it  the  tenant  be  im- 

L  2  pleaded 
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pkadsd  thereof,  he  Jhall  recover  in  .value  for  the  charge  recovered 
againft  him.     Br.  Voucher,  pi.  88.  cites  21  H.  7.  9. 
S.  P.  Br;  14.  If  land  be  charged  for  the  time  by  unity  ofpojcjfuh  by  releafe^ 

Recovery      g,^^  ^^^  ^^  time,  though  It  be  not  difcharQ:ed  in  right  for  ever  by  ex^ 

in  value,  .  „  r   1         -i     v.  •       ^     1  t    i-'  ^     n 

pL  1^.  cita  ttnguijhmtra  of  the  tail^  the  warranty  is  good,  and  the  tenant  ihall 
21  H.  6. 10.  recover  in  value  for  the  charge  recovered  againft  him  j  per  Kingf- 
T»^:^^^»    mUl  J.  and  Frowike  Ch.  J.    Br.  Voucher,  pi.  88.  cites  21  H. 

pi.  45.  cites  ^  ^  '  *^ 

s.  c.  7-  9- 


(L.  b.  4)     Recovery  in  Value.     What  thing  fliall 
be  recovered  in  Value.     And  of  what  Seifin. 

I.    rr/ARRANTY  and  ajfeu  defcended  to  the  heir,  and  he 
^^     aliened  hy  covin^  and  after  ^t  feoffee  of  his  father  is   im- 
pleaded, he  (hall  vouch  the  heir,  and  have  an  execution  againjl   the 
heir  of  his  own  land  of  his  purchafe  by  the  covin,  but  not  the  firft 
land  which  he  aliened ;  quod  nota«     Br.  Recovery,  pi.  53^  cites 
31  E.  I  and  Fitzh.  Voucher,  301. 
Br.  Affcw,         2.  Where  the  father  makes  warranty y  and  diesy  and  the  grand^ 
pl.^9.  cites  ^^ffj^y.  diesfeifed  of  other  lands  infee^  to  whom  the  fon  is  heir  imme- 
s.  p!  diate,  this  aflets  (ball  not  make  the  ion  to  render  in  value  by  the 

Though  the  deed  of  the  father ;  for  the  father  vwis  never  feifcd>  and  the  revcr- 
1°^!^"!-^*  fion  defcended  from  the  grandfather  to  the  fa^er,  who  died  before 
ther.  Br.  the  tenant  for  life,  and  after  the  tenant  for  life  died;  this  affets  {hall 
Execution,  not  charge  the  fon  to  render  in  value ;  for  the  father  was  never 
cUesVc      ^f^*^  0^ ^^  \2xA.    Br.  Recovery,  pi..  13.  cites ♦  24  E.  3.  47. 

and  FitZh.  Recovery  in  Value,  1 4.  Sti  if  the  futbcr  bad  tht  reverficn,  andwut  nivcr  ftifrd  irt  pojf-  IP^if. 

and  dies,  this  Ihall  not  be  extetuied  againft  the  fon.  Ibid.*-  So  execitiion  (bull  he  made  of  the 
rtnt  which  the  voucbee  has  Ij  rcvnfiiM  m  tati^  and  yet  the  rrvrjion  it fJf  cannot  be  put  in  execiitinn, 
and  iHere,  when  the  vouchee  dinf  the  executor  is  difcharged  for  ever,  and  Hfe  htir  »niuilJ}>uU  avoid  it. 
Ibidi  citesiyE.  3.  11.12. 

*  Lac.  66.  in  cafe  of  Saul  v.  Clark,  cites  14  E.  4.  47.  S.  P.  accordingly. 

3.  Contra  where  the  father  wasfeifed^  aftd  leafed  for  life  and'diedy 
and  the  tenant  for  lifediesy  the  heir  fliall  be  bound  by  the  warranty  of 
his  father,  and  by  this  affets ;  per  Thorp  and  Wilby  J.    Br.  Reco- 
very, pi.  13-  cites  24  E.  3. 47. 
So  where    .     4.  In  formedoft  it  was  agreed,  that  where  the  tenant  pleads  tvar^ 
TfientUto     ^^^^y'>  ^^^  ^^^  "^  proof  of  aflets,  by  which  the  demandant  recovers^ 
tbt'ilei^^     and  after  ajjets  de/cendy  the  tenant  fliall  have  fcirc  facias, and  recoveir 
^^4/,  and  he  in  value.    Br.  Scire  &cias,pl,  74.  cites  11  H.  4.  2i. 

recuvers 

other  lands  by  formedon,  and  after  the  reverjtonfalh,  he  ftiall  have  fcire  facias  to  recover  in  valuer 
Aiul  Brooke  fays,  fee  the  difference  of  this  fcire  facias,  and  the  writ  of  debt  againft  executors. 
4  H.  6.  4.  And  per  H^nk.  Such  fcire  facias  jfaall  lie  upon  voucher,  where  the  heir  bai  not  afftts 
at  the  timf,  *  ^c,  but  ailets  dejcend  to  him  afia,  at  upoa  bar  pleaded  above,  fir.  Scire  facias,  pl» 
74   cites  II  H. 4.  If. 

♦[136] 

Ibid  i!i  Che  5,  If  a  man  be  impleaded  in  affifey  &c.  and  he  brings  a  writ  of  ^wat^ 
r^Hays^fec  T^^^i'^  chartce^  and  counts  that  he  is  impleaded  by  affifey  &c.  and  that 
accordant  h$  hat  lojly  &c.  if  the  plaintiff  recovers  his  warrwity,  he  fball  recover 
4^-3-  •  '  his 


ar 
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bis  damages^  and  alfo  to  have  the  valut  of  the  land  loft.     F.  N.  B.  Garraiity, 

'35*  \P)  Ibid.  30. 

&  Aftt.  1 34*  K,  Bro.  Garranty,  31.  i6  E.  ^.  pi.  26.  4  E.  2.  pi.  29.'— -And  the  note  in  Marg. 
cites  4  £•  £•  Gar.  Charters,  29.  That  it  is  bttC  a  perfonal  adlion  in  the  n-iiure  of  a  covenant ; 
therefore  he  (halt  recover  damages,  and  cites  2  H.  6.  31.  where  it  is  holden,  tfiat  \n  tliis  cafe  he  Hull 
recovtrtlacnages  only.  But  fays  it  feems  by  Br.  Warr.  Char.  31 .  that  if  he  hath  no  land  to  be  re- 
covered in  Talae»  that  he  Ihali  not  recover  damages  tancum,  nor  more  than  m  voucher. 

• 

6.  A  warranty  was  only  againji  himfilfand his  heirs.  It  was  held  Dal.  48.  pi. 
clearly  per  Cur.  that  a  watanty  of  charters  does  not  lie,  unlefs  b^^'wiS^^'^' 
there  are  the  words  dedi  SsT  concejft  in,  the  d^ed*    Dy.  221.  a.  pi,  17.  a^d  wai(he 

Pr.fch.    5  Eli*  AnOD.  ace  niing- 

ly  ;  for  if 
he  be  impleaided  hy  a  ilranger^  he  (hall  never  vouch  by  this  wnrranty,  and  thf  nature  offuch  warm 
rady  is  eafy  to  rehttt  agalnd  him  and  his  heirS|;in(l  not, to  hare  recompence  in  value. 

7.  An  advowfon  may  be  yielded  in  value  on  a  voucher ;  per  Cur. 
Hob.  304.  Mich.  16  Jac.  in  cafe  of  London  v.  the  Chapter  of  the 
Collegiate  Church  of  Southwell. 


(M.  b)     What  Thing  {hall  be  in  Value.     By  Rcafon 

of  others. 


[ 


i.  T  F  vuater  rum  through  land  delivered  in  value^  this  pafTes  in 
-''  execution  with  the  land.    2  H.  4-  8.  b.  j 


(N.  b)  What  Thing  fhall  be  m  Value  for  Collateral  FoI.  771. 

Refpe^.  *-->--» 

[i.  T  F  recovery  in  value  be  againji  ore  that  has  aliened  his  land  hy 

*  fraud  to  ouft  him  of  it,  and  takes  the  profit s^  yet  it  Ihall  not 

be  put  in  value,  becaufe  the  franktenement  is  in  another  ipan.     48 

£•3- 33-] 
[2.  In  writ  of  covenant  itpon  a  warranty  made  by  the  father  of  the 

tenant^  by  which  the  land  called  D.  is  bound,  and  now  he  fues  to 
have  it  in  value  for  the  land  recovered,  &c.  if  the  tenant  pleads  riens 
per  difcenty  beraufe  his  father  infeoffed  him  of  the  land^  and  confejfes 
himfelfto  he  heir^  the  plaintiff  fays  inafmuch  as  he  confefles  himfelf 
to  be  heir  and  tenant,  he  demands  judgment  if  by  the  faid  feoffment 
made  by  frauds  he  ought  to  be  barred  ;  and  upon  this  adjudged  for 
the  demandant.  In  time  of  E.  i.  65.  it  feems  it  w^s  bwt  an  ex- 
ecution upon  a  recovery  in  a  warraniia  chartse.j 

[3.  If  a  mzn  gives  land  in  fee  with  warranty  f  and  binds  certain  r  »  ^^  1 
landfpuiatty  to  warranty,  yet  the  perjon  of  the  donor  is  only  bound  L     w/  J 
by  it,  and  net  the  land^  unlefs  that  which  he  had  at  the  time  of  thf 
v^Lr,    3J  ISf,  It  Voucher  292.  Co.  Litt.  102.  b.J 


L  3  (O,  b)  What 


^17 


iQouc^cr. 


Br.  Reeo. 

very,  pi. 
60.  cires 
Itin.  Not. 
tempore 


E. 


3' 


(O.  b)     What  Thing,  in  reJpeSl  of  the  Place  where 
it  is,  fhall  be  recovered  in  Value. 

[r.  TF   the    vouchee   has    not    ajpts   in    the   county  where  he  is 
^  /ummcnedy   he   fliall   render  other  land  in  value.      Contra 

2.9  E.  3-  4]  . 

2.  In  praecipe  quod  reddat,  if  the  tenant  vouches  A.  t^vA  prays  that 

the  vouchee  befummoned  in  the  county  of  B,  only^  if  the  demandant 

recovers  againft  the  tenant,  and  the  tenant  over  in  value,  there  his 

land  in  the  county  of  S.  may  be  put  in  execution.     Br.  Recovery, 

pi.  51.  cites  4  £.  2.  and  Fitzh.  Voucher,  248. 


(P.  b)     What  EJlate  fhall  be  recovered  in  Value. 


Br.  Reco- 
very,  pi.  9. 
cites  S.C. 
per  Thorp 
Qaod  non 


regatiir.— 
Br.  Gnrran- 


[l.   T  F  a  warranty  he  madq  \o  the  tenant  for  ///>,  to  him  and  hi% 

-*•   heirs^  yet  he  fhall  recover  in  value,  upon  this  warrant}',  an 

ejlate  only  for  life  \  for  the  warranty  does  not  enlarge  the  eftatc^ 

and  the  recovery  ought  to  he  according  to  the  eftate.     38  E.  3^ 

tics,  pi.  26.  cites  S.  C.  * 

[2.  So  if  a  warranty  he  piade  to  tenant  for  life,  to  him  and  his 
heirs  fgr  his  lifey  he  (hall  recover  in  value  an  cilate  only  for  his  life^ 
a^id  not  in  fee.  38  £.  3.  14*] 
BriKeco-  [3.  But  if  a  man  he  feifed  in  fce^  and  a  warranty  is  made  to  him 
\^*  y»  P^' ^'  and  his  heirs  for  his  life^  he  fhall  recover  in  value  upon  this  warranty 
Br!n'rr3iv  »«  fV?^^'  f'^j^'^i  ^^  ^^  ^^  Warranted  his  eftate  during  his  life. 
lirspi.  a6.   38  E.  3.  14.}    '  - 

cites  •».  C—  '» 

Co.  Litt.  387.3.3.  P. 

r 

[4.  If  tenant  in  fail  he  vouched  to  warranty  upon  his  own  zvar^ 
ranty  infee^  and  a  recovery  is  had  againft  him,  if  he  has  no  other 
landy  this  land  in  tail  fhall  be  recovered  in  value  againft  hiinfelf. 
'But  it  fhall  not  bind  the  iflue,  as  it  fcems.)     40  All*.  37.  by  Fitx- 

[5.  The  law  will  be  the  fame,  thqugh  the  rruerfton  expefJant  upon 
the  tail  be  in  the  king.     40  AlF.  37.  by  Fitz-John.] 

6.  Wiicre  tenant  for  life  is  impleaded,  and  he  vouches  his  icfjor^ 
ardlofesy  and  the  tenant  recovers  ?i^  value,  he  fhall  not  recover  but 
an  eftate  for  term  of  life,  as  he  loft  }  and  the  reverfton  of  the  lund, 
recovered  in  value,  remains  in  the  lefTor.  Br.  Recovery,  pi.  55, 
cites  19  E.  3. 

7.  If  a  man  kcfcs  for  life^  and  after  grants  the  resjerfion    to  a 
Jlrangcr^  and  the  tenant  attorns,  and  after  the  tenant  is  impleaded, 

r  I  ^8  1  ^^^  vouches  th:  grantee  of  the  reverfion,  who  enters  and  lofss,  and 

\     ^        the  tenant  recovers  over  in  value,  the  reverfion  of  the  land  recovered 

.    .  .  ...  ».   . . 


i; 


I  • 
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in  ralas  flinl!  revert  to  the  grantee  of  the  revcrfion  likewife.     Quod 
aota.  Br.  Recovery,  pi.  55.  cites  19  £.  3* 

8,  If  a  inaii  hafa for  llfe^  and  a  fir  anger  releafes  to  the  tenant  for  lifty  ^^*  Vouch- 
W  Mtges  hi:n[elf  and  his  heirs  to  luarrant  the  land,  and  after  be  cites  S.^C. 
who  reUafes pu'rcfjafes  the  reverfion^  and  the  tenant  is  impleaded,  and  — s.c! 
vouches  him  who  releafes,  and  he  enters  into  the  warranty  of  his  cited  by 
own  free  will,  the  tenant  fhall  not  recover  in  value  but  for  teipm  of  ?*]^']J,^^.' 
life,  if //a*  ikedhc,  not  entered,  and  if  it  he  entered^  he  Jball  recover  m  cafe  of 
fte-frnpld ;  per  Finchd,    Q^iod  non  negatur.     And  this  feems  to  be  Roll  v.  Of- 
utwlerftood,  where  he  and  his  heirs  warrant  to  the  tenant  and  bis  heirs.  ^^^^' 

i:.  Recovery,  pi.  8-  cites  38  E.  3.  9. 

9.  I  fa  man  recovers  againfi  hAxn  in  rir»/tf/«^<?rby  writ  of  warranty 
of  charters,  and  he  in  remainder  dies,  and  after  the  tenant  for  lifo 
ciis,  the  rccovcror  fliall  have  execution  of  this  land  in  remainder. 
Br.  Prcrogauve,  pK  25.  cites  15  H.  4«  ix« 

(Q^b)  At  ichat  Time  he  fhall  recover  in  Value. 

[f.  I  F  tenant  by  the  curtefy  furrenders  to  the  heir  in  reverfion,  and  ^ 

*  after  the  heir  vsuches^t  he  (hall  not  recover  in  value  during 
tbi  life  ^  tenant  by  the  curtefy,^     J  H.  6.  2.] 

2.  if  the  ttarol  demurs  by  age  of  the  vouchee  in  cut  in  vitay  by  f  [[^  ^*^* 
which  the  aemandant  recovers  wvnediately  by  the  ftatute,  and  the  Jiuis^^iz,*, 
ilcmandant  dies,  *the  tenant  xit  full  agCy  the  tenant  JbaU  have  rc"  the  tenant 
juimons  to  have  recovery  in  value  againit  Ae  vouchee,     Br.  Reco*  %^u*^*!*^ 
very, pi. 46,  cites  3  E.  2.,s.nd  Fitzh,  Voucher,  210,  chce  Qi^" 

.  '  ^  &c.] 

3.  In  writ  oi  dower  the  tenant  vouched  an  infant  in  ward  of  the  Where  an 
kirt^^  aiul  therefore  after  procedendo  the  demandant  recovered  againft  l?^'"^!/ 
the  tenant,  and  the  tenant  over  in  value,  and  ceffet  executio  till  the  '^g.^,^  i„ 
infant  has  fued  livery.  Br.  Recovery,  pi.  42.  cites  5  E.  3.  ij.  and  vMdoftbt 
yitzh.  Voucher,  iSo.  i"*^'  ^^^, 

'  feme  (h^4 

ftcuvi r  immedurely  ;  per  Mowbray.    Br.  Vi»ucher,  pi.  34.  cites  46  £•  %*  19.-— -•Br.  Dower^  j^i* 
10.  cites  S.  C.-^—S.  P.  Br.  Recovei^}  pi.  37.  cites  50  E.  3.  35, 

4.  Voucher  to  fave  the  tail  is  for  the  (udv  ant  age  of  the  ijfue  in  tail,  Br.  Vouclj- 
^i  not  ^f  the  tenant  v/ho  vouches;  for  he  Ihall  have  judgment  to  cKcrs^c 
recover  in  value  immediately,  but  cclTet  executio  dunng  his  life ;  *    ' 
for  his  iflue  ftall  have  execution,  and  not  he  who  vouched.     Br, 
Coufttcrple  de  Voucher,  pi.  22.  cites  38  E.  3.  4. 

5-  The  tenant  vouched^  and  after  Jhewed  lien  made  pending  thfi  Rr.  Vouch- 
voucher ;    and  therefore  the  demandant  prayed  feijln  of  the  land,  er,  pi.  s'J. 
Morrice  Cud,  this  is  for  the  vouchee  to  itake  advantage  of  for  extort-  ^*^*  ^"  ^* 
wig  the  voucher  and  not  for  the  demandant  &c.      But  Knivet 
contra,  and  that  ^  for  this  caufe  he  may  pray  feifin  of  the  landj 
kut  after  the  vouchee  entered  into  the   warranty,  and  vouched 
over;  therefore  qusere.     Br.  Counterple  de  Voucher,  pK  23,  cites 
38  E.  3^  14. 

»•  If  baron  djfcontinua  the  right  of  bis  feme^  and  retakes  to  him  j>^f^..^ 

t  f  ^nd  Bdk.  i\x9 


in 

IH 


£«me(h;iil     and  bis  fime<i  and  they  arc  impleaded^  and  the  haron  mates  iefaulij 
nnr  r«cftL«r  ^^  ^tfeTfu  it  YUeiVid^  flic  may  vouch  and  have  the  firft  warranty ; 
for  the  ♦feme  is  remitted.    Br.  Recovery, pi,  5.  cites  44.  E.  3.  17. 


not  recover 
in  value 
durt!i;c  the 

l.fe  of  the    per  Thorp  for  law. 

b^ron } 

quod  non  negatur  ^y  any.    Bot  it  feems  that  file  Ihall  have  judgment  in  value,  but  eeJfMt  cxifuth 

duriiig  tbt  life  of  lit  bat  om.     Ibid. 


7.  If  the  tenant  in  dcwer  leafes  her  eftate  to  the  heir  rendering  rent 
for  hsr  Ufe^  and  the  heir  is  imtUaded^  he  may  vouch  as  heir,  and  dc- 
raign  the  firft  warranty  as  heir  in  the  life  of  the  tenant  in  dower  •,  but 
he  fhal!  not  have  in  value  during  the  life  of  the  tenant  in  dower. 
Per  Mov/bray,  qucd  non  negatur.     Br.  Recovery,  pi.  6.  cites  45 
E.  2«  12-     But  f^'<2  I  H.  5.  which  is  contra,  as  it  is  faid,  and  that 
he  mall  have  in  value  immediately.     Ibid. 
Br.  Dotver,       8.  In  dower  an  infant  was  vouched  in  ward  of  the  king,  who 
pL^o.  citts  Q2mt  and  pleaded  in  abatement  of  the  voucher,  becaufe  the  icing  leafed 
the  ward  to  JV.  before  the  vouchiry  fo  he  ought  to  have  been  vouched 
in  ward  of  the  leflee,  and  therefore  ill  \  and  where  the  tenant  vouches 
an>  infant  as  above,  the  demandant  fliall  recover,  and  the  tenant 
over  in  value  againft  the  infant,  but  he  (ball  not  haire  in  value 
/.*//  the  full  age  \  quod  non  negatur.     Br.  Voucher,  pi.  34.  cites 
46  E.  3.  19. 
80  in  dower       9-  In  dower  if  the  vouchee  counterpleads  the  //V«,  the  demandant 
iftheie-      (hall  recover  immediately.     Er.  Voucher,  pi.  35.    cites  46  £. 

nant  vduch-    o   *,  c 

es  and  the      ^'  ^->* 

demaiidanc  ctiuntcrpUadi  the  Sen,  the  demant?ant  (Vail  recover  immediately  agatn{l  the  tenant,  and 

the  tenant  fhall  attend  to  hii  recovery  in  value  till  the  cwttUirflca  ht  trittU     fir.  Recovery,  pi. 

37.  cites  50  E.  3.  25. 

Br.  Sequa-  jq.  In  dowcr  the  tenant  Vouched^  &c.  znd  judgment  was  given 
ciias  a^H  ^5^'^^  '^^  tenant  at  the  d fault  upon  the  ftquatur  ftcut  alias  to  recover 
4.  8.      '      in  value  againft  the  vouchee.     Er.  Recovery,  pi.  25.  cites  2  H. 

4.  7. 
Br.Rccovc-  II.  A  man  leafed  hnd  for  term  eflifc^  and  the  lejfor  granted  the 
^V^\  'r  ^^^^f^"  to  another  with  warranty,  and  the  tenant  attorned^  and  after 
per  June.'  ^^^  ttnznt  fur  renders  to  him  in  reverfiony  and  after  he  in  rt*oerfion  is 
But  Lud-  impleaded  in  the  life  of  tenant  for  life^^  and  vouched  the  grantor  to  war- 
dinston  ranty,  and  he  entered  into  the  warranty,  and  could  not  bar  the  de- 
Tm^nlZfes  ^^^ndanty  by  which  he  recovered  againft  the  tenant,  and  the  tenant 
for  life  aiid  over  in  value  againft  his  grantor  v.^hom  he  vouched  j  but  the  execu* 
gpdnii  the  it-  fion  in  value  ceofed  during  the  life  of  the  tenant  for  life  who  fur  rendered. 
another^*  ^^*  Voucher,  pi.  127.  cites  5  H.  5.  9.  per  June  and  Norton. 
fwMitb  12.   But  if  I  am  impleaded,  and  being  tenant  for  life  make  default 

Warrant,  after  default^2sA  he  in  reverfion  is  received  and  vouches,  hy  which 
«1\.kL  .k-  judgment  in  value  is  eiven,  there  he  in  reverfion  who  recovers  (hall 

vouches  the   -^        ^ ,  ..=»,,.  i        l-r         r  r        t*#- 

srantofjhe  ^ot  have  execution  in  value  during  the  life  or  tenant  for  lire  ;  per 
lh;illnot  Lud.  But  f<7«^rtfry  by  him  after  furrender  \  for  in  the  one  cafe  he 
ti^.n*in*va^'  '^^^  recovered  in  value  was  in  poffeffion,  and  in  the  other  cafe  noty 
Jue  living  and  therefore  there,  by  him,  he  fliall  have  execution  in  valtie  im- 
the  tenant  mediately  in  the  firft  cafe,  contrary  ir>  the  fccond  cafe.  Br.  Voucher, 
t^.     pl.  127.  cites  5  H.  5.  9. 

Br.  Voucher^  pl«  So.  cites  9  E.  4.  i8« 

13-   la 


Ooutber.  139 


13.  In  praecipe  quod  reddat,  if  the  tenaut  vouches  and  the  itman^  ^  of 
Jmt  recovers^  and  the  tenant  over  in  valuej  there  the  tenant  Jhall  ^^""2^ 
never  have  execution^  if  the  demandant  does  not  take  execution  againft  tte,  hefliaU 
the  tenant ;  for  he  is  at  no  lo(s.     Br.  Warrantia  Carte,  pL  1 1.  cites  not  ^ve 
aiH.6.+i.and22H.6.22.  ^^^'^^ 

who  recoyered,  has  execution  againft  the  teoaou    Ibid. 


(Q^^b.  2)     Recovery  in  Value.     At  what  Time.  [  140  ] 
jifter  a  former  Recovery  in  Value. 

1.  T  N  feme  fpccial  cafes  there  fliall  be  two  recoveries  in  value  upon 
-*  one  warranty,     Co.  Litt.  393.  a. 

2.  Js\f2L  diffelpr  gives  lands  to  the  hujband  and  wife^  and  to  the 
heirs  of  the  hujhand^  the  hujband  aliens  in  fee  with  warranty  anddies^ 
the  wife  brings  a  cui  in  vita^  the  tenant  vouches  and  recovers  in  va-^ 
lui^  M  after  the  ^deah  of  the  wife  the  di£eifee  brings  a  pracipe  again/I 
the  alienee^  he  fliall  vouch  and  recover  in  value  again.     Co.  Litt. 

393- a. 

3.  So  if  land  recovered  in  value  be  evi^edy  he  fliall  vouch  a^ain. 

Arg.  Roll  R.  308.  in  cafe  ef  Holland  v.  Lee,  cites  30  E.  i. 
Voucher,  fol.  297. 

4.  S5  if  a  man  reefers  iii  value  againfl  one  coparcener ^  he  may 
vouch  both  afterwards,  becaufe  he  has  not  the  effect  of  the  warran- 
ty. Arg.  Roll.  R.  308.  Hill.  13  Jac.  B.  R.  in  cafe  of  Holland  v. 
Lee,  cites  23  E.  3."    Recovery  in  Value,  12. 

5.  So  if  a  man  recovers  in  a  warrantia  chartae  pro  loco  £5*  tempore^  A  man  in^ 
yet  he  fliall  afterwards  vouch,  becaufe  he  has  not  the  ejfe^  of  the  |^^<*with 
warranty.     Arg.  Roll.  Rep.  307.  Hill.  13  Jac.  B.  R,  in  cafe  of  brooght 
Holland  v.  Lee,  cites  26  E.  3.  Recovery  in  Value,  591.  writ  of 

warrtintia 
c'rurtae,  and  rtnveretifiro  hco  &f  temfnre  ;  and  after  ajirargtr  rito/vtrcd  rint  charge  agmnfi  him  out  oftbt 
Uni  %»jrranteA ;  and  the  opinion  of  the  court  was,  that  here  the  plaintiff  in  the  warrantia  chartae 
^a3have4xtauio9  a^aiK^  tin  tuurranftr^  ami  ytt  nothing  tvas  tuarranted  hut  the  land  which  then  v/as  cbatredx 
but  the  warranty  does  not  extend  to  rent  fen'ice.  Br.  Warrantia  Caite>  pi.  33.  cites  P.  31.  £.  t. 
aad  Iciuere  Cane.     But  Brooke  fays,  quaere  legem^ 

6.  But  where  a  man  has  once  a  recompence  in  value^  he  fliall  not 
vouch  again.     Arg.  Roll.  Rep.  308.  in  cafe  of  Holland  v.  Lee. 


(R.  b)     Tq  what  Time  it  fhall  relate.  Fol.  772. 

[x.  TJ  £  fliall  have  execution  of  the  land  which  the  vouchee  had  But  if  a 
*^  at  the  time  of  the  voucher,     o  H.  4.  i.   18  E.  -?.  17.1  «."«be 

^  *  J       /   J  vouched,  he 

j&a//n«t  rendix  tA  v.ilue  but  of  the  lands  'a>hich  he  had  ai  the  tim^  of  the  voucher,  and  if  he  iiav<<  aliened 
tAe  Utwis  kf-ji  the  Vifu^hrr,  he  Ihall  render  nothiuf;  in  value;  Rnd  therefore  it  is  policy  to 
bring  his  waiiaiitia  charta:  againfl  him  when  he  hath  the  land  to  rexiUer  in.  value.  F.  N.  B. 
JH-  IK) 

[2.  If  a  vouchee  enters  into  the  warranty^  and  dies^  by  which  a 
refummns  is  fucd  again/i  the  Unant  who  revoucbes  the  heir  of  the 
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frft  vouchee^  he  fliall  recover  in  value  the  lafid  which  tbefirjl  vou^ 
chee  had  thi  day  rfthefirji  voucher.     |8  E.  3.  I7. j 

[3.  If  two  exchange f  and  then  one  allensy  ana  the  other  vouches 

him  being  impleaded,  he  (hall  recover  in  value  the  land  given  in 

ixcbangCj  and  fo  it  fhall  relate  before  the  recovery,     Perkins.   SeS. 

The  feme  of  the  alienee  /ball  not  be  endowed,] 

[4.  A  man  fliall  recover  in  value  land  which  he  purchafed  Jince 

the  warranty  createdyifbe  has  no  other  land.    Quapre  29  £•  3.  4,] 

r  141  1       5-  A,  makes  a  leajefor  life  by  dediy  and  grants  over  the  rever- 

fion>  yet  the  Idl'ce  mav  vouch  A.  F,  N.  B.  134,  (H)  in  the  new 

notes  there  (a)  cites  48  £.  3.  2,    6  H.  7.  2«    14  H.  6.  25.   48  £. 

3.  2.  Perk.  26. 

But  Mzman      6.  The  defendant  fliall  have  in  value  of  the  lands  againft  the  voq- 

Ttcovcri  bis    chee,  which  he  had  at  the  time  of  the  fur  chafe  of  his  warrantia  char- 

^w^lf     ^^ '  ^"^  therefore  it  is  good  policy  to  bring  'his  warrantia  chartae 

Z^ratafa      againft  him  before  he  be  fued,  to  bind  the  lands  of  the  vouchee  which 

tbart^e^wcA    he  had  at  that  time.     And  upon  this  vrit  and  judgment  the  land 

"^.^^  ^  ^  »>««»<»:  F-  N-  B.  134.  (K) 

which  Che  vouchee  had  at  that  xjmcjyei  if  be  bt  afttrwartd  ImpUiJLd  for  that  land  for  which  he  re-. 
covered  bis  warranty,  Im  o-g'^t  to  vwcb  Lnm  a^aimfi  wfjcm  be  recovtrtd  his  warrantyi  to  defend  the 
land,  if  he  be  fued  in  any  a6limi  wherein  he  may  vouch,  otherwife  he  (haU  not  hate  advantage  by 
recovery  of  bis  warranty  in  Che  warrantia  charts.  F.  K.  B.  134,  (K} 

Tn  this  cafe  7*  I^  a  warrantia  chartae  againft  the  heir,  the  defendant  pleads 
ilie  jodg-  riens  per  dejcenty  &c.  Upon  this  the  plaintifF  fliall  recover  pro  loco 
U^^^a    fsT  tempore.     8  Rep.  134.  in  Mary  Shipley's  cafe. 

for  the  plaintiff  without  trial,  if  he  will ;  for  the  warranty  is  conftlTVd  pro  loco  &  tempore ;  for 
the  trial  may  be  long  and  chflrgeahle.  Noy.  149.  Thompfon  v.  jackfon.— Such  writ  may  be 
bron|;ht  before  the  party  has  lofs,  but  has  caufe  of  a^ion,  viz.  that  having  a  warranty  htfties  yuia 
eimct  to  eftablifh  the  fame  by  judgment  to  bind  the  land  of  the  warrantor,  ice,  pro  loco  ic  tempore, 
which  kind  of  .i^lion  is  provifional  only,  and  not  prefeAtly  remedii},  by  Jdre  facias  afterwards^ 
Kob.  217.  per  Hobert.— —  F.  N.  B.  134.  (K) 


(R.  b.  2)  Warranty.    By  Warranty  in  Law.    \Ex^ 

tent  thereof^] 

m 

(A)        [i.   T  F  2  exchange  in  fee^  this  warranty  in  law  binds  their  heir^ 
P**^'  -■•  who  have  the  land  exchanged.     22  E.  3.  3.  Curia.] 

2.  It  was  agreed,  that  the  vouchee  does  not  warrant  but  fucb 
eft  ate  which  theten(tnt  has  by  general  entry  into  the  warranty.  Br, 
Counterple  de  Voucher,  pi.  1 3.  cites  44  E.  3.  38. 

3.  A  mzviyfeifedofa  rent^feck  iflfuing  out  of  the  manor  of  Dale,  f^r^f^x 
M  wtfe^and  releafes  to  the  tertenant,  and  warrants  tenementa  pradi^ioy 

^  and  dies ;  the  wife  brings  a  \*Tit  of  dower  oj  the  rent ;  the  tertenant 

ffaall  vouch,  for  that  albeit  the  releafe  enured  by  way  of  extinguifh- 
ment,  yet  the  warranty  extended  to  it,  and  by  the  warranty  of  the 
land  all  rents,  &c.  ifTuing  out  of  the  land,  that  are  fufpendca  or  dis- 
charged at  the  time  of  the  warranty  created,  are  warranted  alfo.  Uo. 
Litt.  366.  b. 
4iver.Sc.  4*  A  man  by  deed  granted  and  demifed  certain  landf  for  j^ear^ 
b.  81.  a.  whic)i 
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which  demife  imported  in'  itfelf  a  covenant  in  law ;  and  he  further  Trin.  41 

ixfrijily  covenanted  for  enjoyment  againft  himfelf^  and  all  others  claini^  ^!^*'  ^  ^ 

In^jrom  or  under  him ;  which  exprefs  covenant  was  narrower  than  v.Tamcs  * 

his  covenant  in  law,  and  gave  bond  for  performance  of  covenants,  accordingljs. 

Two  points  were  rcfoived,     I  ft.  That  this  bond  extended  to  the  TT?^®* 

covenant  in  law.   2dly.  That  by  the  exprefs  covenant  the  covenant  pi,  ^.'^b. 

inlawwasreftrained;  by  Popham's  opinion,  and  all  the  court,  jdlj.  R.  f^<C. 

It  was  agreed  that  the  fame  had  been  refolved  before  about  14  Eliz.  ^*y*  ^*^. 

in  one  Hammond's  Case.     And  Sir  Edward  Coke,  in  the  clofe  ^t^nrol3 

of  the  cafe  fap,  much  inconvenience  would  elfe  happen  againft  the  of  Ham- 

intention  of  parties.    The  exprefs  covenants  in  deeds  being  differ-  ** J **.**'•, 

cnt  from  the  covenants  in  law  ufually.     4thly.  It  is  there  agreed,  r,  wh«rda 

that  it  is  not  fo  in  real  warranties,  as  in  covenants,  *but  it  is  at  the  it  was 

parties  choice  to  take  warranty  in  law,  or  the  exprefs  warranty.*  t\Av1,  that 

Cited  by  Vaughan  Ch.  J.    Vaugh.  126,  127.  Pafch.    21  Car.  2.  ^^^^^ 

C.  B.  in  cafe  of  Hayes  v.  Cickerftaff,  as  dearly  refolved  in  Nokes's  fhaii  take 

Cafe.  away  the 

covenant  a 
hw;  Poph:\m  Ch.  [.  inclined  to  this  oninion,  hat  the  other  juftices  ditt  not  deliver  any  opinion 
therein,  but  would,  have  given  judgment  U'^on  the  pleading  ;  but  the  plaintiff-  prayed  tp  difcon- 
tinushii  fuit,  which  was  granted.  S.  C  cited  Arg.  s«  Mod.  371..  ■  S.  C.  cited  Lev.  57- 

Hill.  13  &  14  Car.  2.  in  B.  R.  in  the  cafe  of  Brown  v.  Brown.  ^T I A2  I 


(R.  b.  3^     Recovery  in  Value.     To  what  EJiate  if 

jhall  go. 

J.  T  F  the  lejfeefor  life  the  remainder  over^  or  tenant  in  tail  the 
*  remainder  every  be  impleaded,  and  vouches  his  leffor^  and  r/- 
ctivtri  in  value,  the  land  recovered  nn  value  Jhall  go  to  htm  in  the  re* 
minder.  Br.  Recovery,  pi,  55,  cites  19  E.  3.  and  Vet.  N.  B. 
Brief  dc  formedon. 

2.  So  if  be  had  vouched  ajlranger.     Br.  Recovery,  pi.  55.  cites  s.p.  per 
iQ  E.  3.  and  Vet.  N.  B..  Brief  dc  Formedon.  Montagrue 

J.  and 
others  th?t  the  taowf^fnce  Jh.ill  go  to  him  in  iem<iinder;  but  yet  in  the  cafe  of  the  Lo.  Zoccii 
Asu  Stows LL  in  Chancery,  the  bw  was  determined  otherwifc  by  ail  the  judges,  as  it  is  faid. 
7  he  reafoM  feems  to  be  inafmuch  as  when  he  vouchey  a  f^ninger,  the  rccompence  ihall  not  i^o  to 
him  in  remainder.  Contra  if  he  vouches  the  donor,  or  his  heir,  who  is  privy  ;  but  now  at  this  day 
mnil  pnt  it  in  ure  to  hind  tlie  remainder.    Br.  Pecovery,  pK  28.  cites  27  H.  8.  Ihid.  pi.  33. 

cires  ?  E.  4.  2.  That  if  my  tenant  /"or  life  voycbis  a  ftran^er  who  men  into  the  tvarranty^  and  cannttt 
bar  the  demandnnt,  by  which  the  d:mondant  recovers,  and  the  tenant  ovir  in  value ^  this  land  recovered 
in  value  (ball  goto  me  in  river jion  aft^r  the  A^athcf  tenant  for  life ;  ami  the  rtverjion  of  the  land  recovcreU 
in  value  (h.tU  be  in  rr.e  in  the  life  of  the  tenant  for  life ;  as  if  releafe  had  been  made  to  the  tenant  for  life, 
this  (hall  enure  to  him  in  reverfion  ;  which  Brooke  fays  was  taken  contra  25  H.  8.  .Br. 

Voucher,  pL  tii.  cites  S.  C.  but  fays  it  is  held  contrary  at  this  day  of  the  recovery  in  value. 

3.  Where  tenant  in  tail  15  feifed  by  the  tail^  and  fuffer:  a  re-  ^*"  ^/  'fj^»«' 
ci%>iry  ^\t\  judgment  in  value^  this  Jhall  hind  the  tail\  for  the  re-  i'^'^fjfand 
cmpence  JhaU  go  as  the  land  goes,    Br.  Recovery,  pi.  19.  cites  12  E.  retakes  m. 

4.  15,  other  eftttt:, 

and  fiifTer< 
a  rtcovery  upon  voucher,  and  recovers  over  in  value,  and  die**,  this  recovery  fhall  not  hind  the  ilfuc 
inuil ;  for  the  recompcnce  (ball  be  only  in  lieu  of  his  edate  which  the  tenant  lud  r.t  the  time  of 
the  recovery,  which  was  other  eftate,  and  not  the  firft  tail ;  and  therefore  the  rccompence  UmII  iwt 

spin  beu  of  the  f\v(i  tail,  of  which  ilie  tenant  was  not  feifed  r.t  the  time  of  the  recovery  ;  ard  io 

^  W*    Br.  Recovery  J  pi.  19.  cites  f»  £.  4.  15. 

4.  It 


2  4^2  (Houcben 

4.  It  was  held,  that  ^ere  tenant  for  lift  Is^  and  remainder  ovir  in 
tail^  or  for  lifeyZni  tenant  far  life  is  impleaded'^  and  vouches  him 
in  remaindery  who  vouches  over  one  who  has  title  of  formedon^  and  fo 
the  recovery  paiTes  by  the  voucher)  there  the  ifTue  of  him,  who  has 
title  of  formedon,  may  bring  his  formedon,  and  recover  againft  the 
tenant  for  life;  for  the  recompence  fuppofed  Jhall  not  go  to  the  tenant 
for  lify  and  therefore  he  may  recover ;  for  his  anceftor  warranted 
only  the  remainder j  and  not  the  cftate  for  life,  and  therefore  the  te- 
nant for  life  may  bind^him  by  the  recovery ;  for  he  did  not  warrant 
to  him,  and  therefore  in  fuch  cafe,  the  fureft  way  is  to  make  the  te-^ 
nantfor  life  pray  aid  of  him  in  remainder^  and  they  tojoifi^  and  vouch 
him  who  has  title  offormedon^  and  fo  to  pafs  the  recovery;  for  the 
recompence  ihall  go  to  both.  £r.  Recovery,  pi.  30.  cites  30 
H.  8. 
S*'\fihm  S'  ^  ivomanj  that  bath  a  rent^chirge  in  fee^  inter  marries  with 

grantu  of  fjjg  tenant  of  the  land  ;  an  eflranger  reUafes  to  the  tenant  of  the  land 
tlmi'u  n  ^'^^  warranty ;  *  be  (hall  not  take  advantage  of  this  warranty,  either 
%€tfnantoi  b/vouchcr  or  Warrant! a  chartac ;  for  the  wife,  if  her  hufband  die,  or 
the  land,  t^c  heir  of  the  wife,  living  the  hufband,  cannot  have  an  adion  for 
^  ^'  the  rent  upon  a  title  before  the  warranty  made ;  for  If  the  heir  of  the 
malts  a  wife  bring  an  aflife  of  mortdanceftor,  this  aftion  is  grounded  after 
j€9ffman  »f    the  warranty,  wbereunto  the  warranty  fhall  not  extend.     Co.  Litt, 

iUJand       '   jgg    b^ 

remty,  this  warranty  cannot  extend  to  tho  rem,  albeit  the  feoffment  wa^  made  of  the  land  dif- 
charged  of  the  rent ;  for  if  the  conUttton  be  broken,  and  the  {grantor  bo  intltled  to  an  action,  this 
mui^  of  nece/Hcy  be  grounded  after  the  warranty  made.    Co.  Lict.  389.  a. 

But  in  the  cafe  above,  when  the  woman,  gruntet  of  the  renty  married  Kultb  the  tenant^  nvbo  makts  a 
JlfoffmtKt  in  fa  with  warranty^  and  dieSf  in  a  cut  in  viu  brought  by  ihe  wife,  (as  by  law  Oie  may)  the 
feoffee  {hall  vouc'i  as  of  lands  difcharged  at  the  time  of  the  warranty  made,  for  that  her  ti:  le  is  pa- 
ramount* Co.  Litr.  389.  a.  So  '\{  tenant  in  tail  of  a  rtHt-ch*jr^e  fturchitfestbe  UrtI,  and  m^ksi  aj'toff'-m 
tmm  %/itb  warranty,  if  the  iffue  bring  a  formedon  of  the  rent,  the  tenant  QuM  vouch  caufa  qua  fupra. 
Ca  Litt.  389.  a. 

But  fome  do  hold,  that  a  rnan  fhall  not  vouch,  Sec  as  of  land  dlfchargcd  of  a  rt-nt-Jcrvice.    Co. 
Lite.  389*  a. 

6.  If  the  warranty  defcends  on  one^  and  the  land  on  another^  as 
fpecial  heir^  viz,  by  cuftom  of  burrow-englith  or  gavelkind,  or  heir 
on  the  part  of  the  mother,  the  heir  at  law  may  either  be  vouched 
alone,  or  the  other  may  be  vouched  with  him  as  heir  to  the  land. 
And  it  feems  that  if  there  be  a  warranty  pararrount,  they  ftiall  join 
in  deraiening  it,  and  the  recompence  £hall  go  to  the  fpeclal  heir 
alone  j  for  he  only  had  the  lofs.     Hawk,  Co.  Litt.  474,  475. 

7*  So  if  a  recovery  be  had  againjl  tenant  in  tail  and  his  wife^  and 
they  vouchy  and  have  judgment  to  recover  in  value^  and  he  diesj   his 
iffue  only  (hall  fue  execution,  though  the  wife  was  privy  to  the  judg- 
ment*   Hawk.  Co.  Litt.  475. 
B.  P.  Co.  8.  The  recompence  in  value  (ball  go  to  him  that  has  lofl  the  te^ 

titt.  376.  b.  y^ancsy  and  of  fuch  eflate  as  he  loft ;  fo  that  if  he  loft  an  e(tate   tail* 

irid  («,  as        ,        -,■'11  •-'•'n'''^-ii'  j  r         r- 

fome  have  "C  (hall  have  eftate  in  tail  only  in  recompence,  and  not  a  fee-lin\- 
f  .id,  a  re-  pie.  Agreed  by  all  the  jnftfce$,  PK  C.  514.  b,  515.  a.  Hill.  20 
coveryin     ^Yiz.    Earev.Snow.    •     '       * 

vaiue  by 

^.%i'r  aoty  of  iti9  part  ef  tlie  mother,  Ihall  go  to  (he  beir  of  the  pan  of  ihe  mother,  5(q» 

9.   A. 
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grsnted 

meinder  to  B.   A,  ahne^  without  Ai.Juffered  a  commm  recovery,     Af.   J  ^*'  r* 
&el    A.  died  without  ijfue.     It  was  agreed,  per  tot.  Cur.     That  a^^.din'- 
the  land  to  be  recovered  in  value,  by  rcafon  of  this  recovery,  can-'  ly .  fw-  if 
not  go  to  die  eftate  which  is  given ;  for  the  cftate  given  was  to  A.  executioii 
and  M.  and  the  heirs  of  the  body  of  A.  and  then  the  tenant,  againft  {^^j  ^^^ 
^hom  the  recovery  was  had,  was  impleaded  as  fole  tenant ;  in  which  feme  ihoaia 
cafe  the  vouchee,  when  he  comes  in,  is  to  warrant  a  fole  eftate,  i"^e  no- 
but  not  another ;  but  now  the  land  to  be  recovered  in  value  (hall  go  J*"  ^^  >« «»» 
to  A.  alone,  and  M.  fhall  have  nothing ;  fo  ?s  the  true  efkte  is  not  vcred  ta 
uarrantcd,  and  fo  not  anfwered.  4  Le.  93.  pL  192.  Mich.   29  Eliz.  value*  but 

C  B.    Owen  v.  Morgan.  ti»eb.ir«o^ 

^  o»ly»  which 

cannot  bf  in  rrfpeil  of  the  cftace  which  the  baron  and  feme  hnd  ;  for  A.  alone  had  not  Uie  frink* 
tcnemeotjbuc  A.  and  M  had  eflate,  which,  during  tiicir  lives,  c.miiot  he  divided  by  any  means.— « 
3  Rep.  5.  a.  h.  S.  C.  ciied  in  the  Marquis  of  WiKt  hestik's  Case,  by  the  reporter;  and  that 
L^e  recompcncs  recovered  by  the  baron  onlv,  in  this  cafe*  cannot  enure  ito  B.  in  the  remainder^ 
vhichdei^nds  upon  a  joint  and  undivided  eUate  made  to  A.  and  M.  and  tbejuinteuancy  betwoea 
the  bJTon  aud  feme  caaaot  be  fevered  by  the  juUgmeat  a^aiitU  the  b.u'oii. 

10.  If  a  man,  for  him  and  his  heirs^  warrants  land  to  one  and  his 
heirsy  this  is  a  general  warranty,  inafmuch  as  it  is  not  reftrained 

againft  any  perfon  in  certain.    Rcfolved,  i  Rep.  i.  Pafch.  40  Eliz.  f  1^4. 1 
in  Chancery,  by  Popham  and  Anderfon  Ch.  J.  and  Gawdy  J.  af- 
fiftants  to  the  Ld.  Keeper,  in  the  cafe  of  Ld.  Buckhurft  v.  Yta-- 
jier,  &c. 

1 1.  Land  W2sjpecially  intailedto  A.  and  hiswife^  the  remainder  t9 
B,  in  tally  the  remainder  to  C.  in  fee  ;  and  A,  the  hulband  levies  a 
fine  alone  to  D.  in  fee^  and  dies  leaving  ijfue.  The  wife  enters ;  fhc 
is  in  of  her  eftate  in  tail,  and  her  entry  alfo  remits  B:  and  Q  to  their 
fiverai  remainders^  and  hath  put  D.  out  of  his  whole  ejiate*  And 
therefore  1  am  clear  of  opinion,  that  the  wifc^  \\\  that  cafe,  mayfuf- 

fir  a  common  recovery  againfl  herfelfas  tenant  in  tally  and  vouco  thi, 
ccmmonvoucheej  and  that  Jha II  tar  the  old  remainders  ofB.  and  C.  for 
fhe  cannot  be  (aid  to  be  eins  d'autre  eftate  at  all,  much  lefs  to  them. 
And  yet  it  is  a  rare  cafe,  that  a  common  recovery  againft  the  te- 
nant in  tail  ftiall  bar  the  remainder,  and  not  bar  the  intail ;  far  here 
the  intail,  (that  is,  the  iffues  of  the  intail)  were  barred  before  by  the 
fne;  but  yet  it  may  be  truly  faid  that  the  intail  is  barred  by  the  re^ 
Civery ;  becaufe  the  wife  was  ieifed  of  the  whole  intail,  which  was 
fo  barred,  and  the  remainders  are  then  depending  immediately  upon 
it.  If  the  wife^  after  fuch  convnon  recovery  pajjed  againji  her^  dies^ 
leaving  ijfue  by  her  hujbandy  now  D,  is  to  have  the  landy  (as  hath 
been  faid)  neither  can  the  recovery,  had  againft  her,  hurt  him ;  for 
tfj  to  him  fije  iwas  eins  d'autre  eftate^  and  therefore  the  value  cannot 
(ome  to  bim-y  and  if  ftie  had  come  in  as  a  vouchee,  yet  it  could  not 
have  hurt  D.  For  his  eftate  and  hers  never  ftood  together,  nor  had 
dtpendance  the  oHe  upon  the  other ;  and.  he  had  his  eftate  di\'ided 
from  hers,  and  by  contrary  means,  though  both  out  of  the  root  of 
the  intail  \  per  Hobart  Ch.  J.  HoU  259.  in  cafe  of  Duncoqabc  v. 
Winghcld. 

^  12,  Recovery"* 
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X2,  Recovery  in  value  fhall  not  go /^  ^^^^////y.    See  tit.  Re- 
covery Common,  (Aj  pi.  5. 

(S.  b)     Recovery  in  Value,     Irf  what  manner  he 
fhall  have  the  Thing  recovered  in  Value. 

Br.  Reco-  [l.  T  F  lejjie  for  Ufe^  rendering  renty  recovers  in  value  for  this  land 
¥«7,pl.46.  1   againft  leflbr,  he  Jhall  not  render  any  rent  out  of  this  land  fa 

and  that  it  recovered  in  value  ^  becaufc  the  rent,  which  he  ought  to  pay, 
isfaidelfa-  (hall  be  secouped  upon  the  recovery  in  value.  22  Afl*.  52.  by 
where,  that  Thorpe.] 

Ute  law  IS  '^    -* 

tlie  fame,  where  the  firft  Itafc  was  upon  f«m£/iM,  there  the  land  recovered  in  value  (hall  be  with* 

eat  conditioD. 


(S.  b.  2)     Remedy  for  Recovery  of  the  Value. 


Br.  Reco- 
very, pi.  30. 
cites  S.  C. 

— •s;p. 


!•  Wf  HERE  tenant  in  tail  v&feifed  by  the  tail,  and  fuffirs  a 

^^    recovery^  with  judgment  in  valuey  this  Jhall  bind  the  tail; 

for  the  recompence  JbaU  go  as  the  land  tailed  goes^  and  he  may  of  this 

Br.  Gene-     havc  *  fonnedon  upon  an  it  Jic  dedit,    Br.  Recovery,  pL   19.  cites 

jal  Brtef,        i^  E.  4.  15. 
p!.  13*  cites  ^      "* 

7  B.  7.  *• 

[I  A  C  1       ^'  ^  ii^n  ''l^I  ^^^^  ^  ^^'^^  of  warrantia  ehartaj  although  h^  may 

s.  c.  cued  ^^'^^^  ^^  ^^^  aSlion  brought  againft  him,  and  if  he  recovers  in  the 

hy  Hobart  Warrantia  charta^  and  afterwards  lofes  in  the  aifion  brought  againjl 

Ch.  J.  Hob.  hifn^  in  which  he  vouched  him  again/lwhom  he  recovered  his  warrant 

ofRoLL^v.  (y>  then  Az/Sfl/ZAflT;^  a  writ  which  is  called  habere  fac'  ad  valenc* 

OsBORN,  *  •  &c.  prefently,  within  the  year  after  the  recovery,  and  ihall  not 

who  faid  foe  forth  fcire  facias.    F.  V(.  B.  135.  (D) 

of  this  is  clear ;  for  he  (hall  InndtU  land  from  ibt  te/lg  ofthewarrMttM  chert  a  ^  (thougti  he  cannot  have 
e^becution  until  he  take  lofs)  and  upcM  the  voucher  f>s Jhall  btme  it  butfrnm  the  time  of  the  voucher,  which 
may  he  delayed,  and  tlierefore  he  was  of  opinion,  that  he  may  bring;  it  even  afier  voucher,  be- 
caufe  that  a^on  may  be  difcontinued,  and  fail  many  ways ;  and  fo  the  warranty  of  charters  be 
Beceflary,  and  tUs  reafon  is  exprefsly  given  both  in  9  £.  2.  and  by  Fitzh.  Nat.  Br. 

•  F.  N.  B.  1 35.  (D)  in  tlie  new  notes  there,  (a)  fays  that  fo  is  x6  E.  3.  Garranty  de  Charters, 
ao.  Contra  where  he  recovers  bf fore  the  twit  brought  afrainfibimf  yd  there  he  ftiall  have  a  fcire  facias; 
Mid  cites  19  £•  3.  Warnnnty  of  Charters,  to.-— —And  it  feems,  if  the  defendant  does  not  ac- 
knowledge (or  confefs)  that  he  has  loft,  he  (hall  have  only  a  fcire  facias.  Ibid,  cites  t6  £.  3. 
ibid.  20  &  29  £.  3.4.  per  TiiF.  iS  £.  3.  4.  a«    9  £.  a.  pL  2.  45  Ed.  3.  zo.  Brb.  Warranty^  ao» 

36  E.  3.  pi.  ZX.  9  £.  2.  pi*  3a  31  £.3.  pL  22. 


(T.  b)  Recovery  in  Value.    How.    To  "what  Valuf. 

[l.    A  Man  (ball  recover  in  value,  according  to  the  value  of  the 
'^^  land  at  the  warranty  made.     10  H.  6.  4-6»  61 


warranty  made.     19  H.  6.  46.  61.   30  E.  3. 
14.  b.] 

[2.  As 
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[2.  As  if  Ait  land  be  of  grtater  value  than  it  was  at  Ae  warran*  5«ifim. 
tymadc,  hj  finding  of  a  mine  of  ♦  [lead]  or  tinn,  he  fhall  not  render  P'^T^**  ^ 
]fl  value  according  to  that,  but  as  it  was  at  the  warranty  made,  ncherwife, 

19  H.  6.  46.  6  I.J  Br.  Vouch- 

er, pi.  69. 

I         circs  S.  C  .S^jp.  and  it  was  inquired  what  the  value  was  at  the  time  of  the  warranty,    fir* 

Recovery,  pU  59.  cires  3  E.  3.  It.  D. 
*  Orig.  is  (eftan.)  but  in  Br.  it  is  (Plumbe.) 

[3.  But  in  this  cafe,  if  he  enters  into  the  warranty  generally^  and  If  the  te- 
not  (hewing  the  fpec<al  matter,  he  fliall  recover  in  value,  according  "j^^*"** 
to  the  value  at  the  entry  into  the  warranty.  X9H.6.  46.  61.  30  E.  Ld  vouch- 

3.6.  14..  b.]  ,  esme,a»id 

at  the  grand 
upeadvalentiam  I  come*  and  cannot  bar  the  dcmnndanr,  I  (hall  uke  ijfuc  with  the  tenant  of  nubui 
vaht  toe  lamj  was  at  the  limt  of  the  ivat  runty,  and  fliall  not  render  more  in  value.  Br.  Voucber»  pi. 
i).  cites  19  H.  6.  45. 46. 

[4.  If  a  man  grants  a  ward  which  creates  a  warranty  in  laWy  if 
fl//frthe  g;rant  other  land  defcemis  to  the  ward^  by  zvhich  he  is  of  much 
gmater  value^  yet  he  fliall  not  render  in  value  according  to  that, 

but  only  according  to  the  value  at  the  warranty  created,  though  all  ^  ^. . 

Ac  ward  and  marriage  paffes  at  the  warranty  created :  for  it  is  bet-  (hould  be 

tered  by  the  defcent  after.     30  £.3.  *  4.i>.]  •^^I^  i4*b- 

[5.  If  a  man  recovers  in  value  upon  a  warranty  in  law  upon  an  r*  ■^-■n 

excbange^  he  fhall  have  in  value  according  to  the  value  which  he  ^***'  773- 

kft.  Ca  4«  BufVard  122.]  ^7*^' ,  ~^ 

■t/yoF the  land  exchanged  be  recovered,  he  ihall  recover  only  for  that  portion.    Bi.  Voucher, 
pLii6.  cites  13  £.4.3.  per  Littleton.  S.  C.&   P.  Br.  Recovery,   pi.  36.    Tliat  ic  is 

tfaefame  iniiarUrton ;  and  yet  if  a  man  enters  into  parcel  of  the  land  exchanged  or  divided,  this 
defeats  all  theexthan^e  or  partition,  fo  that  the  party  may  enter  into  the  whole  ;  for  exchange  kc 

eorire. 

•     [6.  If  coparceners  make  partition^  and  then  after  aid  any  of  the  F  j  ^5  1 
fart  9/ one  parcener  is  recovered  by  ajiranger^  the  parcener  who  lofes  #  cro.  E. 
it  (hall  not  have  in  vahie  according  to  the  value  which  he  loft,  but  90a.  pi.  6. 
/he /hall  have 
whereof  they 

Jhall  have  after  an  equal  part.     Co.  4.  *  Buftard  122.     46  E.  3, 
3,.b.     13  E.  4.  3    b.]  C-Uer. 

ibid.  917.pl.  9.  Hill.  45  Eliz.  B.  R.  S.  C.  adjudged  for  the  plaintiff;  but  in  neither  of  ttofe 

pUces  diKs  this  point,  or  the  point  zz  pi.  5.  appear.    Mo.  665.  pL  909.  S.  C.  adjudge^p 

buiS.  P.  does  not  appear.-— —Yclv.  8.  S.  C.  but  S.  P.  does  not  appear. 

[7.  [So]  if  two  coparceners  make  partition,  and  after  the  ^«^ 
tf/iVw  parcel  of  her  purparty^  and  after  the  other  is  impleaded^  who 
bos  aid  of  her  Ji/iery  and  they  lofe^  ftie  who  lofes  fliall  not  have  in 
ralueonly  the  moiety  of  that  which  the  other  has,  but  according  to 
the  value  of  the  moiety  of  that  which  fl)e  herfelflofl ;  for  her  alienation 
of  part  is  her  own  a£t.  l  E.  3.  4^  b.  But  qu.ere.] 
«•  )i.  If  the  vouchee  enters  into  the  warranty,  and  takes  by  protef- 
tcf'ca  the  Vfilue  of  the  land^  the  proteftation  ihall  ferve  him  for  the 
v.iij .  though  the  plea  be  found  againft  him.     Co.  Litt.  126.  a.  (z) 

9.  If  there  are  new  buildings  ereiledfince  the  warranty  made^  and 

the  warranty  is  demanded  of  them,  and  after  the  deed  is  fliewed,  the 

X  defendant 
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defendant  (hall  not  have  any  benefit  by  demurring  upon  it;  but  if 
he  will  be  aided,  he  mu& /hew  thefpecial  matter^  and  enter  into  the 
warranty  for  ib  much  as  was  at  the  trnie  of  making  of  the  deed,  and 
not  for  the  refidue*  Godb«  152.  Pafch.  5  Jac.  C.  B.  Ballet  v. 
Ballet. 


(T.  b.  2)      Remedy  where  more  is  recovered  than 

ought  to  be. 

I.  T  F  more  land  be  put  in  execution  upon  recovery  in  value  than 

^  ought  to  bey  ther«  upon  the  furmife  he  {hall  have  fcire  facias. 

Br.  Scire  facias,  pi.  228.  cites  22  £.  3.   i.  and  Fitzh.  Rtcovery 

in  value  22. And  fuch  a  fcire  facias,  tit.  Brief  in  Fitzh.  the 

fiune  year,  M.  37,  8* 


(U.  b)     Recovery  In  Value.     To  what  Value.   In 

refpe^  of  the  Pleading. 

[l.  T  F  the  thing  warranted  becomes  of  greater  value  after  the  war^  • 

^  ranty  created^  and'  before  the  entry  into  the  warranty^  if  the 
vouchee  enters  generally  into  the  warranty  without  fhewing  the  fpe* 
cial  matter,  he  fliall  render  in  value  according  to  the  value  at  the  en- 
try into  the  warranty.     30  E.  3.  14.  b.  19  H.  6.  46.  61.] 

[a.  But  in  fuch  cafe,  if  the  vouchee  demands  the  lien^  and  demurs 
upon  the  caufe  Jbewny  and  it  is  adjudged  againfl  htnij  he  {ball  render 
in  value  only  according  to  the  value  at  the  warranty  created^  becaufe 
he  could  not  plead  the  fpecial  matter  of  the  value  in  this  cafe,  as 

r  I  j^  1  he  might  in  the  cafe  before,  where  he  entered  into  the  virarranty, and 

*•    ^      loft  by  the  pleading.     30  E.  3.  14.  b.] 

[3.'  If  the  thing  warranted  becomes  of  greater  value  after  the  entry 
into  the  warranty^  the  vouchee  fhall  render  in  value  only  according 
to  the  value,  at  the  warranty  madeyhccz\j£c  he  could  not  have  pleaded 
this  fpecial  matter.     30  £•  3.  14.  b.] 

4.  In  pracipe  quod  reddat  the  tenant  vouched^  and  the  demandant 
recovered  againjl  the  tenant^  and  he  over  in  value  land  extended  to 
4/.  91.  faving  to  the  vouchee  that  he  at  another  time  might  challenge 
the  extenty  and  after  the  vouchee  challenged  the  extent^  and  proceik 
iflued  to  the  Jheriff of  E.  who  returned  extent  to  the  value  4ff  bos. 
and  becaufe  the  tenant  firft  challenged  this  extent,  and  after  ceafedy 
and  did  not  fully  chaHengCy  therefore  it  was  awarded  that  the  tenant 
have  in  value  according  to  the  extent,  and  that  the  fame  vouchee 
rehave  the  refidue  of  the  land  firft  extended ;  quod  nota.     And  fo 
ice  extent  upon  extent.    Br.  Extent,  pi.  3.  cites  7  H.  4. 19. 


Br.  Reco- 
very, pL  7. 
^es  S.  C. 


(U.b.  2)   jyarremty 
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(U.  b.  a)     Warranty  collateral    \Bar\  ^^^'"^^^^ 

[i.  T  F  a^niBii  Ke  t)ifleife<H  ^^  >n  aneeflor  collateral  of  the  dljfeifee  So  lUenjat 

*  Yileafips  with  warranty  to  the  dijjeifor^  and  diesj  this  fliall  bar  fi'^/f,  thd 

ttedllKfcc.    a6Afl:8.    35  H.  6.  63.J  ;:~-;^. 

^Itd^xyXthtanctJtor  eoIljier<il of  him  in  retnaiiiiler  rtl/.-fn  tothf  cEJ  :J'or  wth  warranty ^  and 
eieifw,  and  Che  /imawr  f»-  Jff'  rc-ttut  i,  or  ncovtrt  hy  iiihfc,  \  ci  he  iii  remamder  (hall  be  b^ 


barred,  bc^ 


CJufc  hif  ri,fA/  iJ  •XSinff  by  the  dJi  cut  of  thf  xifurmuiy  oefori  /t'-  e^t'  \  jfthc  tenxintf^r  life,     Br.  Garran- 

ti«tp!.  5t*  cites  44  Afll  t^^.^ ^^»  »^™y  '-»«"'•"  Z^''  <' ''   hu  ti'jll:"'dy  and  my  anccftor  releafeS 

V.'J)  waraoty  ro  the  dUTeifor^  AaiU  <!£&>>  thi&  Ihali  be  a  b.ir.    iii.'G«u:iantie&9  pl«  13.  cilcs  45  £• 
3.»i. 


(U.  b.  3)     Warranty  collateral.     Bar^ 

^  [l*  JY  tenant  by  the  ci&tefy  be^  the  reverjion  to  an  infanty  and  the 

^  tenant  by  the  atrtefy  aliem  in  fee  vjirh  wammty^  and  dies^  by 

which  the  warranty  tuitb'  aJJ'ets  defcends  up9n  the  infant  in  reimrjion^ 

yet  this  (hall  not  bind  the  infant,  but  he  may  enter  and  defeat  the 

n'arrantyj  and  upon  re-entry  may  have  an  allife  ;  for  his  laches  of 

entry  duniig  the  life  of  tenant  by  the  cuncfyy  Jkall  net  hurt  him.  zS 

.  AIT.  28.  adjudged.] 

/  f  2.  If  an  ifffunt  be  diffcifed^  atd  a  collateral  ancejlor  relcafes  with 

warranty  to  the  dijfeifor^  and  dies^  and  the  infant  bring:  aj]'tfe  Q;^ainjl  ^ ^ 

\ht  dijjeifor^  this  ^  collateral  warranty  fliall  bar  him,  becauie  though  •  Fol  774* 
he  might  have  entered^  and  fo  have  defeated  the  warranty,  yet  inaf- 
much  as  he  has  brought  his  adlion^  he  has  given  power  to  the  dif- 
fcifor  to  plead  it  againft  him.     35  H.  6.  63.] 

3.  Stat.  ofGloucejhr^  6  E,  4.  cap-.  3.    %  If  0,  man  f  alien  a  tent*  Sefcrt  tU 
mnt  "'-'^'''^  */ 

tbis/iatkSCy 

when  the  Wr  demanded  inlieHtancc  on  the  part  of  his  rawhen  the  tvarranty  of,  the  tenant  by 
the  curtcfy,  whnfe  hdr  he  was,  barred  him  of  that  inheritance  without  any  alJcts.  This  ftatutd 
)ioes  provide  chat  it  (hall  not  bar  without  aflets.     2  lull.  292^ 

H\n  at  the  nmmoH  Lno^  if  the  heir  had  been  within  age,  and  his  entry  congeahle,  thoush  ht  had 
not  entered  in  the  Vife  of  the  anccftor,  the  warranty  buuiul  him  not  hut  that  he  might  enter  and 
avoid  the  Warranty ;  but  if  hs  were  driven  to  his  adiou,  the  warranty  had  bound  liim  ;  and  I0  ic 
Was  in  cafe  of  a  feme  covert:    %  Inll.  I92. 

t  *  it  is  a  rule  aoti  law  oF  parliamcfiti  that  regularly  nOva  conllitutio  futuris  formam  imponet^ 
^eWy  non  praneritis.    2  Inft-^aQa. 

\  This  word  faHtn)  dotb  propeity'figalfy  a  tranfmutation  of  poffcflion.  but  yet  a  nleaji  or  C0«« 
Jkwuaim  eftht  ttnant  hy  tht  titrttfy  with  wdtramy^  whrre  no  tr,,nfmaita*icn  uj ftofffl-i**  /;,  is  witliin  the  fame 
milciuef  i  an«l  tliereidre  is  within  the  reme«lf  <yf  this  ftatnte ;  for  etherwife  ihe  ft«tate  (hoold  fervtf 
to  little  porpofe.    1  Inft.  193- ■     ■     Co.  Ltt.  365.  b.  S.  P.  ^f  1 4.8  I 

Thai  he  ♦  holdt  hy  the  law  if  England^  his  \fon  JhaU  not  be  barred  •  if  the 
Ij  tbt  iiUef  his  father^  %  (from  whom  no  heritage  to  him  defended)    Si'^f 

tflhtfm  of  Htf,^  2nd  tke  Warranty  Om  the p0rt  of  bis  imtbtr  i  ^/wM  this  cafe  is  nof  holpen  by 

that  ftatuteyis  in  the  firft  part  of  the  inftituies  it  appears ;  for  tliis  a^  by  this  hnmch  provides 

otay  for  the  cafe  of  the  lenaht  by  the  curtefy^  and  therefore  t*natit  for  lift  pr  tenant  m  duwer  is  itot 

wiitti  tbt  cafe  or  claffii  of  this  aa ;  but  as  concetning  the  cafe  of  the  tenant  b/  the  curtefy^  which 

V  the  cafe  of  dtts«ftj  tills  ftatnte  is  tikcA  by  equity*    %'k^^%l» 


14$  Qouc(er« 

•f  This  not  only  ex'tendt  to  the  fon  but  f  the  daagher^  tmi  to  sny  other  htir  itnmrMjtely,  is  here  th^ 
example  is  put,  or  mciliatel/^  as  cofin  and  heir,  be  they  never  fo  remote.    %  loft.  203. 

J  That  is  to  fay.  from  whom  no  t/nds  v  tenements  in  fu-JimpUt  of  the  yearly  valu'  of  the  imhentcoKe  tf 
the  part  •/  the  mother  dcth  defeeml  to  the  heir  ;  for  tbo  warranty  is  no  bar  wittiuat  fuch  aflets.   % 

And  by  thee  fifty  ef  tlni  ftatute  the  w.i*ranty  of  the  tenant  in  taUit  m  bar  unlefs  there  be  aJTetsin  fee- 
fim pie  defcended.    2  Inft.  19  ^ . 

Albeit  the  word  heritj^t  be  general,  yrt  hath  it  in  e'tt/lnt^hn  a  fpeey/t}  f^ficittiw  5  for  the  afifetf 
muft  refpect  the  elfcntia!  quality  of  t!»e  inheritance,  whereof  tlic  heir  is  to  be  barred,  and  that  is, 
that  it  beahe^^pojf'jptryf  (inAe^rtain  inheritance,  as  lawiff  lentSy  c^mmoni,  and  the  like  :  and  therefore 
•  an  eptnuitff  that  is  a  pcrfonal  inheritance,  and  lies  in  a^lum}  n^rany  ri^ht  of  a^iim  tf  inhaitance  ism 
h^riia^e  within  this  ftatute,  until  it  be  reduced  into  foffJItM,  et  fic  de  iimilibus.     2  Inil*  293. 

••  Co.  Littf274.  b. 

•  The  ill*  To  demand  arid  recaver  by  *  writ  of  moridan'cejlory  of  the  feijin  tf 
rendmeot  his  mother^  although  the  deed  of  his  father  doth  nuntioHy  that  he  and 
makers  of    ^'^  ^^^^^  ^^  bound  to  Warranty. 

thi*  ad  is,  that  t\\t  warranty  of  Um  that  Uld  by  the  curtefy  fhould  nothtz  bar  tfi  the  heirs  of  his  vnfff  ir«r. 
left  be  Itf:  affits\  and  the  maken  of  the  itacute  could  not  put  all  the  cafes  that  might  happen,  but 
did  put  the  ftrongcft  cifes,  and  by  conftruftion  the  lelfcr  (hall  be  inckided,  and  therefore  in  all 
anions,  as  the  writ  of  ngltf  thtformedon  in  the  defender ,  the  writ  of  entry  in  the  per,  the  writ  of  entry 
ad  conmennent  iegem^  and  the  like  are  within  this  Jljtute,    a  Inll.  193.  S.  P.    For  the  a£UoDC 

here  put  are  put  only  for  examples.    Co.  Litt.  365.  b. 

It  ihall  be  no  bar  in  mortdanceftor,  aycl,  or  cofinage  without  alTets  in  faflo  &  re,  whereas  be- 
fore, aflets  were  only  intended  in  law.  And  Dyer  fays  this  flatute  is  to  be  ftri6lly  taken  ;  for  he 
takes  the  law  at  this  day  to  be,  that  if  the  heir  does  not  enter  upon  the  alienee  in  the  life  of  his 
lather,  he  ihall  be  bound  and  barred  of  his  entry  by  the  warranty.  D.  14S.  a.  pL  77.  Pafch* 
3  &  4  p.  &  M.  in  cafe  of  Villars  v.  Be.iumont. 

If  tenant  by  the  cuttrfy  be  "if  afei^riry,  and  *he  tmancy  tfcheatt  umf)  him^  and  after  he  aliens  with 
warranty,  this  (hall  not  bind  the  iflue,  unlefs  nHeis  defcend ;  'for  it  is  in  equal  mifchief.  Bat 
notwithanding  this  ftatute,  \ifenx  tenant  in  dowfr  b.td  aitmfd  in  f »  with  warranty,  and  died,  the  war- 
ranty had  bound  the  heir  until  the  ft-tfute  1 1  H.  7.  by  which  ftatute  the  lieir  may  enter  notwith- 
ftandingfuch  warranty.    Co.  Litt.  305.  b. 

K^feigmory       And  if  any  heritage  defcendto  him  of  his  father*  s  fide^  then  hijhalt 

andfl^t        ^^  barred  for  the  value  of  the  heritage  that  is  to  him  defcended. 

defcend  to  the  heir,  this  is  noaffets^  but  if  aUn.mcy  rfheati  to  the  heir,  ahhough  it  were  never  in  the 
father,  this  (hall  be  accounted  atfets,  bccnufe  the  fcigniory  that  came  from  the  father  was  the 
means  to  bring  it  to  the  heir,  et  fic  de  fimilibus.    z  Inft.  293. 


By  this  a£l  -^^^d  if  in  time  afler^  any  heritage  defends  to  him  by  the  famefa'* 
the  warran-  ther^  then  flail  the  tenant  recover  again/I  him  ofthefeifm  of  his  mother 
n«u  b  '*the  ^y  ^  judicial  writ\  that  Jhall  iffue  out  of  the  rolls  of  the  juflices  before 
curtefy,  whom  the  plea  was  flcaded^  to  refummon  his  warranty^  as  before  hath 
being  heen  done  in  cafes  %vberet  the  xoarrantor  comes  into  the  court^fayingj 

tl'^aflets    ^^^^  nothing  eUfcended  from  him  by  whofe  deedhe  is  v^chcd. 

defcended,  is  a  bar  to  the  heir  of  the  mother ;  but  if  aff't^  be  not  then  defcended,  but  after  it  de^ 
Jcends  from  the  fjmefaiber,  then  the  tenant  fhallbwu^'rtcn'cetyofjhe  inhnitance  of  the  motha  by  a  Wlit  of 
judgment,  as  this  a6t  appoints :  and  by  the  equity  of  this  a^  it  is  t.<ken,that  in  a  formedon  in  the' 
defcender,  if  the  warranty  of  te'nn:  in  tail  he  plc.iJcd,  where  no  atfets  '\<i  then  <lercended,  hut  aft(r 
affts  dah  df>.^nd!9  th.  iffuc,  there  the  tenant  (hull  li3\e  a  Ici.c  facias  to  h:u'e  the  atlas,  and  not  the 
bnJ  in  tail  1  for  if  he  fhonhl  have  the  hind  in  tail,  it  whs  confidered,  th.it  if  tlie  ilfuc  aliened  the 
afets,  his  •  iffue  mi^ht  recover  the  land  failed  in  a  formedon ;  wherein  is  to  be  obferved  the 
^«cat  wii'dom  of  the  fages  of  the  bw  in  ancient  time^,  ever  fo  to  rcfolve  and  give  judgment,  ut  fit 
ft  lis  liirum.  Bm  in  none  of  the  hooks  that  treat  oi  this  matter  is  exprclfed'how  the  tenant  ftiall 
dempa-i  hinifelf  in  pkading  to  take  advanuge  upon  this  itatuteof  thealfets,  which  after  defcend- 
ed.    2  Ii*ft.  297,294.— Co.  Lilt.  366.  a.  S.  P.  ' 

And  ihciO'ore,  if  in  a  nnrtd  ncfjioTy  fee.  the  ten.mtp.'etdi  t 'ye  warranty  of  the  tenant  by  the  cwtffy 
rc\th  uffit-  (as  in  <ome  of  the  hooks  it  is  faid,  0/  in  .1  fotmcdon  the  tenant  pleads  a  Rneal  witrran'y  with 
•tff^iiy  and  the  dcirjtdar.t  rrkes  iffxic  upon  the  affets,  and  it  is fwnd that  mthi Kg. rff-mded,  and  there- 
upon the  dcmvdoia  riurvtr:^  2ild  uj:er  tkt  rec6vay  ujfets  dtj^^nUf  the  leaaat  (hull  never  hxfc  a  (cire 

*[i49]  **='" 


^vs  to  t  Ae  heni  fit  of  this  aft ;  for  &  »>!«/  wi7/  /a>^e  htnrfis  of  tb's  aS  mt/t  noc  btpn  with  an  un. 

Iraib)  but  mud  pl^  the  ^tmrramy  and  cv^frU  ibf  titU  cftbe  tUm^atJaiUy  ^tmi  fray  tht  mdvami^  if  tbit  aff 
^Aeta^s /bail <f*'amdy  and  vpock  this  re»  oril  when  aflSets  dcfcenO  he  (hali  have  a  fcire  facias ;  for 
«ar  aft  fays,  (by  a  toe  cul  writ  which  (hall  iifue  out  of  the  rolls  of  the  jufiices ;)  and  this  ezpofi. 
tioo  ogreech  wch  the  words  of  this  a£iy  viz*  (to  refummon  his  gamuty,  as  before  had  been  done 
irtcsfts  where  the  warrantee  conies  into  coort,  and  fays  thai  nothing  defcended  from  him,  bf 
vrhofe  deed  he  is  vonched  :)  for  theie  without  queltion,  afler  aflets  Ihoil  defcendt  a  fcire  facias 
Ibail  he  awarded  upon  the  record,     x  In  A.  xq4,'  S.  P*    Aad  if  ajftu  defcetd  btHfatfmrt^  h« 

ibaQ  have  a  fcire  facias  for  fo  much.    Co.  Lieu  366.  a. 

And  in  like  manmr  the  ijfue  of  the  fonjbali  recover  by  writ  ofto* 
Jmagty  aiely  and  beJaieL 

Liknoife  in  like  miinner  the  heir  of  the  wife  fiaB  not  be  barred  of  By  thefirft 
bn  oBion  efkir  the  death  of  hii  father  and  mother^  by  the  deed  of  bis  branch  tht 
father.  *5  P">- 

oedy  againft  the  warmnty  made  by  tenaiH  by  the  cortefy  after  the  death  of  his  wife ;  thtt 
liraacb  provides  remedy  a^ainft  the  alienation  of  the  hu(band  with  warranty  during  the  life  of  his 
wife.  Upon  thefe  word>>  fome  have  conceived  that  this  warranty  fhall  not  bind ;  albeit  af- 
fecs  doth  defcend  from  the  father,  becaufe  alTecs  is  not  mentioned  in  this  branch,  as  it  is  in  th« 
former.  But  thefe  words  (like wife  and  in  like  manner)  do  fo  couple  this  branch  by  reference 
CD  the  fi»nner|  as  if  in  this  cafe  aflets  doth  defcend,  ^y  the  ^arremty  and  ajftti^  ih  heir  is  hamdm  Ik 
loft.  194.  ' 

If  the  hm/tetmA  makti  n  f^f^ment  in  fu  of  tht  ^iffi  UtnA  nitb  v.Tmtnty,  ami  bntbijfut  iy  itr,  and  ^'MJ^- 
hih  Sm^  in  a  wr  tof  entry  fur  diCreifin  brought  againA  the  feofiee,  he  vouches  the  heir  of  the  ^u(« 
band,  who  is  alfo  tlie  <'cir  of  rhe  wife,  h«  may  upon  this  ftatute  diffolvethe  tenant  of  the  vrarrantjr 
for  Uut  the  tufi^.nd  hft  m  affits^  and  thJt  he  hath  an  aStion  as  heir  to  his  mother  to  recover  the  lam-V 
and  if  he  ihould  entcrHoto  aie  \^arraniy,  he  (hould  fbreclofe  himfelf  of  .liis  a6bou»  and  thereforff^^f 
the  rale  of  the  court  he  entered  not  into  the  warranty,    a  Inft.  394* 

B'be  demand  by  anion  the  *  inheritance  of  his  mother  by  a  f  writ  •  some  ex- 
ofentffy  which  his  father  did  alien  in  the  time  <fhl%  mother'^  %  whereof  pound  (ih« 
mfine  is  levied  in  the  ting's  court.       .  ^^^  ""^ 

ther)  to  be  the  lands  which  the  mother  has  by  defcent,  and  that  conflraflion  Is  true ;  but  the  Ibu 
tute,by  the  authority  of  Littleton,  extends  alio  (vhere  tiie  mother  has  it  by  purchafe  in  fee-fimple  i 
forfo  fays  Littleton  himfelf,  that  this  word  (inheritance)  is  not  only  intended  where  a  man  ha^ 
lands  by  defcent*  but  where  a  man  has  a  fee-fimple  by  purchafe,  becaufe  his  heirs  may'  inherit  l^m* 
And  albeit  it  be  true  that  the  ftatute  extends  to  an  ellate  in  frank- marriase*  acquired  by  purchafe* 
jet  does  it  extend  alio  to  all  eftates  in  ta'il,  as  well  by  defcent  as  by  purcliafe  j  for  t!ut  frank-mar* 
riage  is  put  but  h>r  an  example.    Co.  Litt.  3  S  3 .  b. 

f  That  is  a/nr  cuiin  vhof  but  if  the  larnh  ^vttf  mtailctl  ioibe  wi/V,  and  after  the  ftitnte  of  donis  oC 
W.  u  the  heir  brought  a  formedon,  the  collateral  warranty  of  the  hulbaod  (haU  bar  in  that  action* 
a  loft.  »94. 

I  This  is  to  be  imderftood  whereof  nojttte  is  lawfully  levied,  that  is  6y  the  bu/hani  and  wif$^  for 
dien  her  heir  claiming  a  fee  fimple  is  barred  ;  but  a  nae  levied  by  the  husband  alone  w.is  a  wrong » 
and  at  that  time  a  difcontinuance,  and  therefore  fuch  a  fine  w.iS  not  wichui  the  vpfer^iun  of  (tut 
act    a  Inil.  394.— ——Co.  Litt.  38 » .  b.  S.  P. 

4.  If  ccdlateral  warranty  defcends  npon  an  infanty  be  mayentorin 
tie  life  of  the  ancefior^  or  after ;  well  enough ;  per  Shard,  otQiJif,  an4 
Birton.    Br.  Garrantie?,  pj.  48.  cites  23  Aff.  28. 

5.  If  warranty  collateral  defcends  upon  the  heir  within  age^  the  en-' 
try  of  whom  is  lawful^  and  he  enters^  he  (hall  not  be  barred  by  the 
warranty ;  contra  where  the  entry  is  tolled,  there  the  warranty  is  a 
har;  and  fo  it  fecins  of  coverture  2nd  warranty  collateral  deiqended* 
Br.  Garranties,  pi.  94.  cites  32  E.  3. 

6.  If  tenant  in  tail  be,  the  remainder  to  E.  in  tall,  the  remainder  T  i  ro  1 
U  C.  in  tailj  and  the  tenant  in  tail  dies  without  ijiie,  and  E.  ^ 
in  the  fr^  remainder  makes  feoffment  with  warranty,  and  has  if^ 

fue  and  dies,  and  after  fhe  tjfue  dies  without  iJfue,  and  C  in  the 
Jecond  remainder  be  heir  to  him,  he  ihall  be  barred  hy  this  warranty 
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iSnemA  ihi  ijfui  had  mthtng  hf  defctnt ;  ib  dut  he  Was  not  barntble'; 
per  Finch  ^  but  Kirton  Sc^eaiit  contra.  Br.  Garranties^  pi.  8« 
cites  41  £.  3.  7. 

7.  It  was  in  a  manner  agreed^  that  if  a  man  reUafes  with  warrant 
ty  to  my  tenant  far  Ufty  the  nverfan  to  mi  and  dles^  and  /  am  heir  to 
himy  yet  I  fhall  not  be  barred  s  for  the  reverfion  continues  in  me. 
Br.  Garranties,  pi.  13.  cites  45  E.  3.  2i» 

8.  It  was  agreed  that  collateral  watranty  defcended  Jhall  bind 
ibe  right  and  extinguijb  the  tail  and  the  right j  fo  that  a  man  can- 
not be  remitted  after  collateral  warranty  defcended;  for  lintal 
warranty  and  affets  defcended  is  only  a  bar  to  the  tail^  but  colla^ 
teral  warranty  is  an  extinguijhment  of  the  tail ;  fo  that  though  the 
tenant  in  tail  or  his  iffues  enter  after  this,  and  die  feifed,  and  his  heir 
is  in  bv  defcent,  yet  he  (hall  not  be  remitted  for  the  reafoa  abcve- 

.  faid ;  for  per  N  ewton,  if  the  aifets  be  aliened  or  recovered,  the  h«ir 
in  tail  (hall  rcfort  to  his  formedon,  notwith (landing  the  lineal  war- 
ranty. Contra  upon  warranty  collateral.  Br.  Garranties^  pi.  31. 
cites  19  H.  6.  59.  • 

^^rea  9.  If  collaterM  warranty  defcends,  itpall  hind  the  right  and  eU'- 

m^  has  en-    ffy^  and  is  tt  bar  in  the  a^ion.    Br.  Entre  Cong.  pi.  33.  cites  19 

touhfral  "Morrantyto  (Ufccnd  upm  bimy  hifi  title  ts  exrindl  if  he  be  nf  full  ar^c }  but  if  he  be  within  ajre  ,it 
th4  time  of  the  dtfctntj  be  may  defeat  ic  by  enti7  witiiin  age  or  at  full  Mge,  but  Ibnll  not  defeat  it  hy 
ailtfe ;  for  if  it  be  pleaded  a^alail  him,  and  he  cannot  plead  enii^  to  defeat  it,  he  ihall  be  boand  ; 
per  Prifot.  Br.  Garranties,  pi,  4.  cites  ^5  H.  6.  63.-  ~  .4nd  it  ir.  faid  elfewhrrc.  that  upon 
defcent>  &:C»  wbirt  entry  is  not  lutufu.'t  ttnd  Lollitcral  nvarrttnty  d'j'cen/fs,  this  (h«tll  bind  for  ever  not-, 
vichftanding  QOnage  or  coverture  ;  for  ttcn.f:  n^r  cuovturejhail  natfyvf  f  <Lftat  coUatsral  luarmmy 
iut  "Mbert  bis  emty  is  lawful;  qiiod  Qota.    Bi.  Garraiuiesi  pi.  4.  cites  35  H.  o.  63.  ■  Br.  Entre 

Conseable,  pi.  5.  cites  35  H.  6.  60.  S.  C, 

Rights  oftnttyzv^  bound  by  collateral  warranty  as  well  as  rights  af  action.    %  Salk.  686.  Pafch. 
4  AnnX)  Smith  v.  Tindal. 

a 

^«/ it  was         10.  In  trefpafsj  collateral  warranty  was  pleadid  againji  a  feme 

fttch  war-  '^  remainder  in  tail^  who  was  covert  at  the  time  of  the   defcent 

ranty  to  de-  thereof  and  held  a  good  bar  in  this  action,  by  reafon  that  it  whs 

fcendedbe  made  ttfon  difcontinuance  \    for  this  is  a  fufficient  bar  in   trefpai's 

ba^rS/^'  without  the  warranty.    Br.  Garranties,  pi.  54.  cites  3  H.  7.  9. 

medonin  ruricander  brought  Ijy  the  femei  the*reafon  fccrrs  to  be  i*:  i^'mych  as  "mo*  r^vty  i-.^nro:  brai-^:/'i 
unhfshy  enirff  and  (he  cantioC  enter  upon  a  difcoaciniunce,  and  then  it  feems  that  ttiis  i&  a  bar  net- 
withllanding  the  coverture.    Ibid. 

S.P.  Br.  J  J,  Tenant  in  tail  ef  an  advoufon  in  gfofs  gave  it  to  W,  K. 

phl^citcs  '"  A'  ^^   *^  ancejlor  collateral  to  the  tenant  in  tiul    releafed 

21  H.'y.  39.  with  warranty  and  died  without  iJfuCy  the  tenant  in  tail  diedy  the 

by  the  juf-  church  voidedy  W*  N,  prefentcdj  and  tlie  ilTue  in  tail  brought  quare         \ 

fsSd'that^t  ""P^^^^  ^"J  *c  other  pleaded  the  relcafe  with  warranty ;  and  ad- 

w  not/9  cirtr  judg<5d  a  good  bar^  becauie  he  claims  inheritance.     Contra  if  he  had 

asfheiffur^  claimcd  only  for  ttrm  ofyears^    Br.  Garranties,  pi.  36.  cites  15 

Pnti^n  [fee        U     n    r^  -  "^    r      J  -? 

eaui'e  .'w  uf.  r^tr  hasjec-by  the  ufurfiation* 

12.  Relcafe  with  warranty  by  the  anajhr  collateral,  is  a  good  bar 
in  wajicy  where  the- plaintiff  counts  y^r  term  of  life ;  but  it  is  no  bat 
againit  him  wiio  claims  by  elegit^  of  hy  Jlatute-nterchant  \  but  if  he 
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^  claims  franktmement,  it  is  a  good  bar.    Quod  nota.    Br.  Garranr 
des,  pl'J^.  cites  15  H.  7. 9. 

13.  Tenant  in  tail  of  an  aivowfon  in  grofs^  and  a  fir  anger  pre-^  t  ^S^^ 
pjftid  by  ufurpation^  the  fix  minths  paffid^  and  ^e  ujurfer  granted  g^.^  y^j^  ^^ 
tbt  adv9U^9»  to  a  Jlranger  in  fee*  I'he  tenant  in  tad  died^  and  j>ones,  &c. 
the  anceftor  collateral  of  the  ijflie  in  tail  releafed  fo  the  grantee  pl-  4o«  ciics 
«;//ii  warranty^  and  died  without  iffju.  And  the  opinion  of  all  *  * 
therpftices  of  C.  B.  was^  that  the  iulie  in  tail  is  barred,  becaufe  the 

[rantfi  had  fie  at  the  time^  &c«     Br.  GarranUeSy  pL  42.  cites  21 
H.  7.  39. 

14.  If  tenant  in  laH  of  rent  grants  it  in  fee,  and  an  anccftor  col-  S.  P.  b^ 
lateral  releafcs  wid^warrantjr,  and  dies  without  iffue,  this  is  a  bar ;  "^^nts 
per  V^avifor,  who  laid  that  ius  companions  wereof  thefiune  opinion,  thefee-fim^ 
Br.  Garranties,  pL  42.  cites  2t  H.  7.  39.  p}<^  ^«*. 

Thnti,  p!.  40.  cites  S.  C.  iSut  if  tenaac  in  tail  of  rent  grants  it  in  fee  with  warranty^  and  dies^ 

thxijhall  mt  he  a  har,  if  the  iJjTue  will  dl/ira/n.  Contra  if  be  hrifigsfonwdom  and  admit  the  dijcoHtimtaKt  \ 
aod'this  where  aflets  is  defcended  with  the  warranty.  Quod  fuic  oonoelTuni.  Br.  GarrantieSy  pk. 
42.  cites  S.  C-  ——Br.  Taile  ft  Dooes,  p^  46.  cites  S.  C 

15.  If  die  tenant  in  tail  bits  iffue  2  font  by  diverfe  venters^  and  dif  if  there  art 
centinueSy  and  dies^  and  tbe  anceflor  collateral  of  toe  eldeflfon  reUafes  *^^^^p 
fvitb  warranty^  and  dies  without  ijpie^  and  the  eldeft  fon  dies  without  J^^  J[^ 
ipu  before  any  fo^-medon  brought^  the  youngeft  fon  may  recover  by  the  eid'fi  re« 
formedon ;  for  he  is  not  heir  to  the  warrantor,  and  his  brother  was  W'^  "'^^ 
not  barred  by  judgment.     But  quaere  inde  j  for  it  feems  that  the  ^^^?^ 
defcent  of  the  collateral  warranty  extinguiflies  the  tail ;  but  if  the  «/  tbg  tncU, 
eldeft  had  been  barred  by  judgment,  then  clearly  the  youngeft  is  and  Ma 
gone  alfo.     Br.  Taile  &  Dona,  &c.  pi.  33.  cites  24  H.  8.  The^J^u^^' 

Wi(i.the  warranty  is  remoTedy  and  the  youu^^er  brother  may  eater  iato  the  land.    Co.  Litt* 

387.  a. 

26.  In  a  juris  utrum  brought  by  a  parfon   of  a  churchy  tbe 
collateral  warranty  of  bis  ancejlor  is  no  bar ;  for  that  he  demands 
tbe  land  in  the  right  of  his  church,  in  his  politick  capacity,  and  the ' 
warranty   deicends  on  him   in  his  natural   capacity.     Co.  Litt. 
370.  a. 

17.  But  fome  have  bolden,  that  ifz  parfon  bring  an  ajftjcy  that 
a  collateral  warranty  of  his  anceftor  (hall  bind  him*,  and  their  rea-> 
Ion  is,  for  that  the  aififc  is  brought  of  his  poflefTion  and  feifm,  and 
he  fhail  recover  the  mean  profits  to  his  own  ufe  ;  but  feeing  he  is 
fciied  of  the  freehold,  whereof  the  aflife  is  brought  in  jure  ecclefia^ 
H-Jiich  is  in  another  right  than  the  warranty,  it  ferns  that  it  fliould  ' 
»^/  be  any  bar  in  the  aflife.  The  like  Io^m  is  of  a  hijhop^  archdeacon, 
dean,  maftcr  of  an  hofpital,  and  the  like^  of  their  fole  poffcflions,  and 
of  the  prebend,  vicar,  and  the  like.     Co.  Litt.  370.  a.  b. 

18.  If  hujband  and  wtfcy  tenants  infpecial  tail^  have  iffue  adaugh^ 
ter^  and  thj^  wife  dies^  the  hujband  by  a  id  wife  hath  iffue  another 
daughter^  and  difcontinues  infee^  and  diesj  a  collateral  ancejlor  of  the 
daughters  releaps  to  the  difcontinuee  with  warranty^  and  dies ;  the 
warranty  defccnds  upon  both  daughters,  yet  the  ifl'ue  in  tail  fliall  be 
barred  of  the  whole ;  for,  in  judgment  of  law,  the  intire  warranty 
defcended  upon  both  of  them.     Co.  Litt.  373.  b. 
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19.  Albeit  a  woman  may  have  a  writ  of  dowet  to  recover  her 
dower,  yet  becaufe  her  tide  of  dower  cannot  be  divefied  out  of  the 
original  effence,  a  collateral  warranty  of  the  anceftor  of  the  woman 
fhafl  not  bar  hen  So  it  is  of  a  feoitment  caufa  matrimonii  prxlo- 
cuti.  Co.  Litt.  389.  a.  (d) 
Vangh.  20.  A  man  had  iffue  2  fons,  and  devifed  lands  to  his  youngeft  fon 

of  B^^rv!  '''/^'''  ^^^  ^^^'  *^  ^^^^^  ^^^'"g  ^^"^  ^  ^°"-     '^*^^  J^^^i'W^e/^  Jon 
HoRToN, '  oliined  the  land  in  fee  with  warranty^  and  went  beyond  fea,  and  there 

S.  C.  cited  ^ed  without  ijfue^  the  fon  of  the  elde/i  being  within  age.     It  was  the 

hanCh?}  ^P^'^*^'*  ^^ Plowden  and  Bromley,  Solicitor,  and  of  Manwood  and 

who  fays;'  Lovelace,  Serjeants,  and  of  Dyer  and  Catlyn,  Ch,  Juftices,  that  the 

thac  by  the  fame  was  a  *  collateral  warranty,  and,  without  aflets,  was  a  bar  to  the 

pcrfons  jQ^g  of  the  ddeft  fon,  notwithttanding  his  nonage,  becaufe  his  entry 

appears  to  ^'^^^  tolled.    Mo.  96.  pi.  239.  fa}'s  this  was  reported  to  him  as  i:^ 

be  no  ju-  or  13  Eliz.  One  Evans's  cafe, 

dicialopim- 

ont  nor  given  ia  any  court ;  and  that  the  motive  of  their  opinion  was  becaufe  the  wzxranty  w«t 

•ol)ateral»  wbich>  he  fays,  is  no  true  reafon  of  the  biilding  or  not  of  any  warranty. 

•[152] 

21.  A.  infeofFed  W.  R.  and  W.  S.  of  2  manors,  to  the  intent 
that  they  fhould  re-grant  the  fame  to  A.  and  M.  whom  he  intended  to 
marry,  and  to  the  h'eirs  male  of  the  body  of  A,  which  was  done  ac^ 
cordingly.  A.  and  M.  marry,  and  have  iffue  B.  A.  dies.  B.  in 
the  life  of  M.  [as]  tenant  of  the  franktenement,  which  was  intended 
*  h  ^ilP^fi^'i  2i"J^o  4  H.  8.  fuffered  a  common  recovery  with  Jingle 
voucher  by  agreement^  to  the  intent  that  the  recoverors  mould  infeoff 
others  to  ufes,  and  that  M.  fliould,  for  l^ctter  aflurance,  releafc  to  them 
with  warranty.  M.  releafed  with  warranty  accordingly,  and  then 
M.  died,  and  after  B.  died.  And  the  queftion  was,  whether  this 
collateral  warranty  (hall  bar  the  demandant,  who  was  the  iffue 
of  ,B.  And  it  v^s  refolved,  that  the  eftate  tail  was  barred  by  the 
warranty;  but  if  the  releafe  by  M.  had  been  made  after  the  death 
of  B.  in  fuch  cafe  the  iilue  of  B.  might  have  avoided  the  war» 
ranty  by  the  ftatute  of  1 1  H.  7.  20.  3  Rep.  58.  b.  61.  a.  b.  Mich. 
37  &  38  Eliz.  C.  B.  the  3d  rcfoluuon  in  Lincoln-College's 
cafe. 

22.  li  tenant  in  tail^  being  in  of  another  ejlate^  fufFers  a  common 
recovery^  and  a  collateral  anceftor  of  the  tenant  in  tail  releafes  with 
warranty  to  the  recovcror,  and  after  the  recover  or  makes  ajfeoffinent 
to  w/^j,  which  are  executed  by  the  ftatute  27  H.  8.  and  after  the  col-- 
lateral  anckjlor  dies.  In  this  cafe,  though  the  eftate  of  the  land  be 
transferred  en  le  poft,  before  the  defcent  of  the  warranty,  yet  thi« 
.warranty  (hall  bind,  and  the  terretenants  may  take  advantage  of.it 
by  way  of  rebutter.  3  Rep.  62.  the  4th  refolution  in  Lincoln-Col- 
Jege  cafe. 

23.  A.  was  tenant  for  life,  remainder  in  tail  to  B.  hisjon^  remain- 
der to  the  right  heirs  of  A,  who  levied  a  fine  with  warranty  to  the 
uje  of  L.  andM*  in  fee,  and  they  by  bargain  and  fale  convey  their  of^ 
taU  to  the  defendant.  B.  in  A.^s  life-time,  before  the  warranty  at^ 
tachedy  came  of  full  age.  Then  A.  died.  And  the  queftion  wa% 
whctner  the- entry  of  the  fon  was  barred  by  this  collateral  warranty, 
thus  defccndeJ  on  him ;  and  3  juftices,  abfente  North  Ch.  J.  were 
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dear  of  opinion  that  it  \vr.s,  and  fo  judgment  was  given  for  the  de-  S.  C.  ad* 
fenJant.    And  Ellis  J.  faid,  that  though  in  this  cafe  the  warranty  did  ^J^J^J^e^^ 
not  attach  before  the  eftate  in  the  land  was  transferred,  yet  it  is  well  ^Vaughan 
enough  if  it  attach  aftt^rwards.     2  Mod.  14.  Hill.  26  &  27  Car.  2.  beingdead,) 
CB.    VVilliamfon  V.  Hancock.  ,         ^^1.^^^ 

ih<>uld  uke  -advantage  of  this  warranty,  by  way  of  rebutter. 

24.  J.  tenant  for  ninety-nine  years-,  if  he  Jo  long  live^  remainder  to 
truftees  during  the  life  of  J.  to  preferve  the  contingent  remainders^  re- 
mainder tofirfty  fecond^  &c.  Jons  of  J,  to  be  begotten  in  tail^  re- 
mainder to  heirs  male  of  the  hodv  of  J.  remainder  to  T,  brother  to 
J.  and  to  the  heirs  male  of  his  body ;  and  this  eftate  was  created  by 
A.  father  to  J.  and  T.  y,  having  no  ijfue^  the  trujlees  convey  the 
freehold  ta  him^  and  he  levies  a  fine,  and  after  fufters  a  recovery, 

which  was  to  the  ufe  of  himfelf  and  his  heirs,  and  devifes  the  land  to 
Temple,  &c.  in  truft  for,  &c.  and  dies,  T,  being  his  brother  and  heir. 
In  this  cafe  it  feemed  to  be  the  opinion  cf  the  court,  that  the  re- 
mainder of  T.  was  barred  by  the  collateral  warranty  defcended 
upon  him.  Skin*  io6*  Pafcb.  35  Car.  2.  fi.  R.  Rifley  and 
Temple. 

25.  4  y  5  Ann,  cap,  \b.f  21.  enafts,  that  all  warranties  made  f  pr -3  1 
<r/^r  thifirji  day  of  Trinity-term^  by  any  tenant  for  life.,  of  any  lands y  *•  , 
tenements  J  or  hereditament  Sj  the  fame  defcending  or  coming  to  any  per^  fa°coUa.* 

fm  in  reverjion  or  remainder yfhould  be  void.     Andfo  of  collateral  war ^  tcral  war- 
ranhes  by  any  anceftory  who  has  no  eftate  of  inheritance  in  the  fanuy  ranty  «^ 
tbey  JbaU  be  void  again/  the  heir.  ^'J^^n^t  for*^ 

life  barred  the  heir  in  reverfion  or  remain^Ier,  not  entering  in  the  anceftor's  life;  but  if  he  had 
entered  for  the  forfeiture,  and  avoided  the  eftate  to  which  the  warranty  was  annexed,  the  war- 
ruity  was  avtuded  alfo.     Hawl^.    Co.  Lite.  461. 

Before  this  a^  collateral  warranty  was  a  bar  both  ofafiate  in  fee  and  tail^  with  or  wUhmi  afpiu 
Hawk.  Co.  Liii.  473. 

A,  B.  and  C.  are  brothers.  A  fpft  is  mnd*  to  A,  in  tail,  i^mainde**  to  B.  in  taif,  remainder  to  C.uh 
taV.  A.  d.f\.'ii}Ufs  wub  wirraffy.  This  is  collateral  to  the  brothers,  becaufe  the  remainders  arc 
Cheir  titles,  aad  co  thofe  A.  >«  coUnteral ;  and  it  feemsy  thdXfueb a  warranty  does  11:11  bar  the  remaia- 
den,  becaufe  it  is  t.ot  within  ths  nti,  which  fpeaks  only  of  wairanties  made  by  theni  who  havo 
no  eftate  of  inheritance  in  the  land,  &c.  Bed  Q.  If  a  warranty  made  by  the  donor  (Hall  he  a 
b^r,  iiiafmuch  as  though  it  be  collateral,  and  madefy  an  anceftor  who  has  an  inheritance  in  th« 
liti'l,  yet  tl^  eltaie  of  the  donees  duth  not  depend  on  the  donor^s,  but  his  OQ  theirs.  Hawk.  Co. 
V.ti.  474. 

It  ii  a  tommoH  mifiiikef  th.rt  all  coiLtternl  -Mmrantirs  are  taken  mvay  by  this  fijfutt ;  whoreas  it  only 
mAfS  void  all  wan  antics  by  tenant  for  life,  and  all  collateral  warranties  made  by  any  anceftor* 
Bfjt  baviogan  eftate  of  inhei  itance  in  poircHion.  So  that  if  A^  be  tenant  in  tail,  remainder  to  B.  his 
ntxt  brother,  (xvhich  is  a  very  common  cafe,  arifing  almoft  on  eyciy  marriage- fettlement)  and  A. 
beiuj:  in  poii'eilion  makes  a  feoffment,  or  levies  a  fine,  with  wnrranty  fron\him  and  his  heirs,  and 
dies  without  iffue,  this  is  a  collateral  wairanty,  (for  B.'s  t'.ile  is  by  way  of  remainder,  to  which  hit 
e'der  brother  is  collateral)  which  ftiall  bar  B.  notwichftandins  the  ftatuie^  though  no  affets  defcef  4 
£t  iic  de  iimilibus.    Rob.  of  Oav.  125.  cap.  6. 

.  26.  Though  z.  collateral  warranty  will  not  give  a  rights  yet  it  will 
bar  oney  and  when  it  is  barred  by  a  warranty,  it  is  as  much  as  if  it 
were  barred  by  the  ftatute  of  limitaftions.  After  the  mife  joined  in 
a  writ  ofrighty  the  grand  aflife  is  to  try  whether  the  demandant  has 
more  mere  tight  than  the  tenant.;  and  in  fuch  cafe  a  collateral  war* 
ranty  will  neither  bar  nor  make  a  right  \  but  in  all  j>oJfeJfory  anions  it 
isotberwif/yas  in  an  cjeftment;  for  there  a  collateral  warranty  will 
make  atitle,  according  to  10  Rep.  Seymour's  Case.   And  in  j6 
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Air.  1 6.  a  title  was  made  in  an  ajjlfe  under  a  collateral  warranty,  A  for^ 
tiori,  it  may  be  done  in  ejetSimenti,  MS.  Rep.  Mich.  5  Ann*  B,  R« 
Smith  V.  Tindall, 

27.  A  collateral  warranty  will  hinder  <7  remitter  \  [As]  if  a  man 
be  tenant  for  life,  remainder  to  his  wife  for  life,  repiaindcr  to 
their  firft  fon  in  tail,  here,  if  the  hufband  after  the  fon  comes  of 
age,  makes  a  feoffment  to  another  and  his  heirs  with  warranty,  and 
after  that  an  cftate  is  granted  back  to  the  h\i(band,  and  then  he 
dies,  this  collateral  warranty  'will  hinder  a  remitter  to  the  fon, 
MS.  Rep,  Mich,  5  Ann.  B,  R,  Per  Cur.  in  cafe  of  Smith  y« 
TindalU 


!:'A'^b;)^         (U.  b.  4)     Warranty  collateral .     What  Is, 

^:.  1.  Bi-  •• 

i>..i.  *.  cafe,    J.    rp  FE  R  T  ijcarrantj  of  the  tenant  for  life  is  collateral  to  him 

in  the  note  J2j  j„  remai>:der^  and  the  yN2C^T2inKy  of  him  in  remainder  i$  col^ 

lateral  to  every  other  tenant  for  Ufe^  &c.  bccaufc  it  is  collateral  to- the 

title  J  though  it  be  lineal  in  blood  i  and  fo  of  warranty  which  iscoU 

lateral  of  blood,  thisjsa  bar  alia    Br.  Fonnedontpli  07*  cites  Old 

Nat.  Br,  14S, 

Th«  r^/*!         2.  If  tenant  in  tail  difcontinues.  the  tail,  ai;^d  hath  iffue^^  a^nd  die%^ 

%vhercfore     jmd  the  unck  of  the  iffue  releafes  to  the  dijiontinuee  with  warranty,, 

*  anr*of  the  ^^'  ^"^  ^'^^  wi:hout  iJfuBy  this  is  collateral  warranty  to  the  iffiie  in 

Aiqcie,  hav.    tail,  hccaufe  *  the  nyarranty  defcends  upon  the  iffue  that  canno^ 

injr  no  right  convey  himfeU  to  tlie  entail  hy  mpans  of  his  micle,  Litt.  f, 
to  the  Una     Pfc^r^  *  ' 

(hall  bar  the  ilfae  in  tail,  /.<,  for  tfx'tt  the  iaw  pnpufs  th  unck  ti'Ciilff  mt  unTtaturalty  difheri^  Us  lawful 
hcir^  being  of  his  own  Ih^id,  of  that  >  ig^bi  which  the  uncU  mi'v  haiij  hut  carr.c  to  the  heir  by  another 
meao,  ualcf*  b*  tvould  Isavi  lii*>r greater  ad^at^iemeni  \  nemo  pnefiunitiir  MictuiYi  polteritatem  fuae 
pr%tviliire.  And  in  this  cafe  the  law  will  aUmtt  no  propf  againd  that  which  the  Uw  prefumes* 
And  fo  it  is  o^  all  other  coUaicial  warranties  i  for  no  man  is  pvefunied  to  do  any  thin§  agjinft  na- 
( are.    Co.  Litt.  273.  a* 

3.  If  3  coparceners  alien  in  fee  with  warranty^  each  warranty  fhall 
be  collateral  \  per  Brian  and  Fairfax  J.  but  Brooke  fays,  quaere 
inde ;  for  it  f^cms  to  him  that  the  warranty  of  the  one  is  collateral 
to  the  other  two  for  the  parts  of  the  other  two ;  tor  they  caiyiot 
claim  their  owii  proper  parts  by  their  fifter,but  as  to  the  part  of  her 
who  warrants,  it  Is  only  lineal  to  the  other  daughters,  if  (he  dies 
without  iflue  ;  for  they  may  claim  the  part  of  their  filler,  who  made 
the  warranty,  by  her  who  made  it,  Et  fic  nota  bene.  Br.  Gar- 
rantics,  pi.  56.   cites  4  H.  7.  18, 

4..  If  the  baron  and  feme  alien  the  land  of  which  JI)e  is  dcti  alley 
there,  to  have  collateral  warranty,  it  is  ^ood  to  have  the  warranty  cf 
the  feme  agaimft  her  andher  heirs,  and  then  ifjln  has  iffue  ky  the  ba^ 
ron^  and  ihe  and  the  baron  die,  the  warranty yib/?//  he  collateral  to  the 
\lfu:-i  bccaufe  the  land  comes  by  the  father,  and  not  \>y  the  mother. 
Br.  Garranties,  pi.  79.  cites  31  PL  8. 

5.  Tenant  in  tall  has  iffue  two  daughters^,  and  dicSj  the  eld^J?  cn-r 
ters  into  the  whol^^  jind  theftof  makes  a  feoffment  w::b  warranty^ 

9  ?u^4 
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foi  £es  fviihcut  ijfue  %  this  is  collateral  U  the  J9ungijl  as  to  ^  ont 
moiety  which  belonged  to  her|  i^nd  lirual  as  U  the  moiety  belong* 
jjlg  to  the  eldeft.  Litt.  f.  710, 

6.  If  there  he  father  and  2fi^}  wd  landit  givin  U  thifatbirfiT  •In  ta3^ 
Me^  the  remainder  to  the  2d  Jon  in  failj  remainder  to  the  eldeft  and  And.  37, 


ibi  land  to  ajltanger  in  tQtly  and  dlei^  and  then  th«  '^fin  dks  vAth^  eJdeftlhi. 
««/  ijfuc^  and  then  the  yount'^eft  dies  without  iffue  in  tif  Hfi  of  the  df  eavfo  li» 
t;//r/,and  then  the  eldeft  ]hi  enters  upon  the  devifeff     The  Cotrt  never  wia 
were  cf  opinion  that  his  entry  was  lawful  for  the  K^iole  during  his  ^ffio^^ 
iifcy  becaufe  this  warranty  is  not  collateral  to  him,  for  that  his  re*  his  renuna* 
mainder  never  was  diicontinued*     Bendl,  225*  pl«  256?    TrixU  16  ^>  "b^ 

mad«  a  fsdFment,  it  feems  the  eldeil  had  not  been  boand  by  the  W9mnty»  if  the  feofiee  was  in* 
2nd  continued  polfenion  a:  the  tipe  <'t'  the  warranty  made  ;  for  the  interett  of  ihe  eldell  was  not 
bound  bv  tilt  warranty  at  the  tim.  of  tie  making  it|  nor  wa$  this  int^reft  waixaniedf  nor  was  Xhm 
tnrraaty  durin;  thi   annexed  to  the  UoUi, 

7.  A.  (cifed  in  fee,  infcoiFed  B.  in  fee,  to  the  ufe  of  M.  his  (A/s) 

tt'j//,  and  cf  the  heirs  of  A,  which  hejhould  beget  rfthe  body  of  m*  re* 
maittdcr  to  the  iffue  of  the  right  heirs  of  M.  They  have  iflue.  Af- 
terwards A.  makes  a  feoffment  in  fee  with  warranty,  and  dies  |  M« 
enters  and  dies.  The  Court  held  that  this  warranty  was  collateral 
to  the  fame  iflTue,  becaufe  it  defcended  upon  him  in  the  life  of  the 
baroiL  C^aere.  Bcndl,  264.  pL  2^6«  Trin.  17  Eliz.  Cadbury's 
cafe. 

8.  Releafe  with  warranty  of  tenant  by  the  curtefy^  or  in  doiwer^  or 
tenant  for  tife^  to  the  diffeifor^  was  collateral  warranty  by  the  com-r 
mon  law,  and  (hould  bind  the  heir  \  but  this  is  to  be  intended  where 
there  was  no  covin  or  collufion  to  make  dijfeifins ;  but  after  difTeifins 
made  without  covin,  there,  fqch  releafe  in  cafe  of  the  tenant  by  the 
curtcfy,  or  baron  fcifcd  in  right  of  his  feme  before  the  ftatute  of 
Gloucefter,  or  of  the  tenant  in  dower  or  in  jointure  before  the  1 1 

H.  7.  was  a  bar,  as  a  releafe  by  other  tenant  for  life  is  at  this  day.  F  I  C  C  1 
fiut  releafe  at  this  day,  by  tenant  for  life  made  to  the  diflfeifor,  or 
any  other  without  covin,  and  yet  with  intent  to  bar  him  in  reverfion, 
fiiall  bar  him ;  for  intention,  without  covin  and  diflcifin,  Ihall  not 
^void  the  warranty ;  as  if  the  father  tenant  for  life,  had  made  feoff- 
ment in  fee  with  warranty,  and  died,  this  warranty  fhall  bind  the 
Ion,  though  it  was  of  purpofe  to  bar  him,  becaufe  there  was  not  any 
fuch  difleifm ;  and  therefore  fuch  warranty  cannot  be  avoided  by 
averment  of  covin ;  and  warranty  commencing  by  tgrt  cannot  be 
avoided,  but  warranty  which  commertccs  by  dilieifin.  5  Rep.  80.  s^ 
l)t  in  a  nota  of  the  reporter  in  Fitzherbert*.s  cafe, 


(  U.  b.  s )  Original 
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(U.  b.  5)    Original  Intention  of  Collateral  War- 
ranty. 

Bnt  Hok  !•  TVZ^  nafon  can  be  given yir  ^  collateral  warranty ;  per  Cur. 
Ch.J.  faid  -iV  ^  Mod.  211.  Pafch.  5  W.  &;M.  in  B-  R.  in  cafe  of  the 
SSl^on  Attorney  General  v.  Dr.  Lancafter. 

of  collateral  wamnty  was  the  ficuruy  ^pwcUtfcrsy  and  for  their  encouraj^meot ;  as  alfo  for  the 
cftablUhing  vn^  Jut  ling  the  ijiatei  ofjucb  as  were  in  .7  ii/U  or  dejccnt  cufl  ^  and  this  iv^  the  only  fecu- 
rity  fuch  perfons  coald  have  at  common  law.  And  becaufc  the  edace  of  fuch  perfons  as  are  in  by 
titley  art  much  favoured  in  law,  thefe  covenants  that  were  for  ftrengthcning  of  them  were  favoured 
likewife.  And  lo  tbofe  days  there  was  no  need  of  a  lineal  warranty  ;  but,  however,  the  force  of 
that  is  taken  away  by  the  llatute  of  donis  ;  and  common  recovery  is  not  upon  the  fuppofition  of 
recooipence  in  valuey  and  never  was  within  the  ftatote,  but  always  as  much  out  of  it  as  if  it  uere 
fo  mentiooed  by  exprefs  words.  And  this,  he  faid|  was  my  Lord  Hale's  opinion,  xi  Mod.  512. 
f  «fch.  13  W.  3*    Anen* 


(U*  b.  6)  ,  Collateral  Warranty.     Bar.     Of  what 
BJiates  and  what  Heirs.      Gavelkind,  &c, 

X.  npRESPASS  upon  die  ftatute  of  R.  2.  by  ^    Pigot  fci4 

^    that  thofc  4  are  heirs  in  gavelkind^  and  that  A .  uncle  to  them 

had  releafed  with  warranty,  whofe  heirs  they  arc ;  judgment  if  zc^ 

tion  contrary  to  the  warranty.     An\i  by  all  the  jufticcs  it  is  no  bar  5 

but  it  was  argued  that  it  is  no  bar  but  again/}  the  heir  at  c9mmon 

Jawj  and  not  againft  the  other  younger  fons.    Jor.  Trefpafs,  pi.  36  j, 

cites  22  £.  4.  10. 

S9&yvf.Tr^       2.  Warranty  never  goes  with   borough   englifh  or   gavelkind 

^mI^u  n    ^'^^^  ^  ^^  fpecial  heir,  nor  can  it  defcend  to  one  of  the  half- 

himthaTis    bloodj  and  neither  collateral  warranty  nor  lineal  did  ever  bind 

ib^iV  to  him     the  heir,  &c.  unlcfs  it  defcended  on  him.      Hawk.     Co,   LitU 

that  made       j  $7 

ihe  warran-  ^   '  * 

ty  h^  tht  cemton  law,    Co. Litt.  376.  a. 


[  156  ]  '     (U.  b.  7)     Warranty  collateral.     Defeated, 

f .  T  F  anceftor  collateral  releafes  with  warranty,  and  the  heir  en* 
*  ten  in  the  life  of  him  who  warrants'^  the  warranty  is  gone  for 

ever.  Br.  Garranties,  pi.  71.  cites  9  Alt  15. 
Centra  if  the  2.  If  titiant  for  term  of  life  is  dijfeifed^  and  an  ancejlor  collateral  of 
^iHThJdln-  ^'"^  *"  reverfion  releafes  vjith  warranty^  and  dies  without  iffue^  and 
itrtd  before  after  the  tenant  for  life  enters^  the  reverfion  by  this  is  not  recon- 
tht  dejcent  of  tinued,  but  remains  to  the  diffeifor,  by  i eafon  of  the  warranty 
!<ifJ*'^for  ^''^^^^  ^s  defcended  before  the  entry  of  ihi!  tenant,  for  life'y  per 
then  the       Kirton,  quod  Finch  conccfEt.     Br.  Gi^rranties,  pL  51.  cites  44. 

polfcflioa        AlT.  35. 

upoi\ 

which,  &c.  had  b^'cn  <Iefeated,  and  fo  the  warranty  d**featcd-     Ibid. 
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3.  It  was  agreed,  that  where  collateral  warranty  is  iefcendid 
tf9»  me  within  age^  he  may  enter  within  age  to  defeat  the  war- 
ranty, or  at  full  age,  by  reaibn  of  the  nonage  before ;  quod  nota. 
But'  it  feems,  that  if  a  defcent  U  mefne  hitwe:n  the  full  age  and  the 
entrjy  that  then  he  cannot  enter.     Br.  Garrancies,  pi.  62*  cites  28 

£.4*  13* 

( W.  1))     Lineal  Warranty  w/VA  -^Jf^fs.     Bar,  in 
what  Cafes,     ylnd  what  is  a  lineal  Warranty, 

I,  1  T  was  found  by  ofBce,  that  king  H,  3.  Vf2sfeifed\n  ktofthe  ^''-  ^^ 
*  manor  of  C,  and  gave  to  E.  C  in  tai/y  and  that  E,  dUed  without  ^^^^^  pi, 
ijfue^hy  which  the  land  ought  to  revert  to  the  king,  and  it  was  re-  31.  cites 
turned  in  Chancery  y  and  Mk  came^  and  not  confefling  the  tsiil /aid  ^'^ 
that  E*  the  donee  infeoffed  IV>  her  baron  infee^with  warranty  in  rof- 
change  for  another  manor  which  JV^  gave  to  jB.  and  his  heirSy  and 
that  be  was  ance/for  of  king  E,  j^  grandfather  to  the  king  which  now 
isy  and  Jbewed  hoiVy  and  that  ajfets  dcfc ended  to  the  f aid  king  E.  J.  by 
the  fame  E.  the  feoffee  infceJimpUy  viz,  fuch  land  in  the  county  of  S* 
>    and  demanded  judgment  if  againft  the  deed  with  warranty,  and  af- 
fets  defcended,  &c.  by  which  the  right  of  \he  reverfion  was  extin£i  in 
king  E.  1.  que  eftate  W.  M.  has;  and  demanded  judgment  if  the 
king  ihall  impeach ;  and  fearch  was  made,  and  found  that  £•  died 
feifed  of  the  afTcts  which  defcended  to  E.  i.  by  which  M,  had  re- 
ftitution;  quod  nota     Br.  Garranties,  pi.  52.  cites  45  Aff.  6. 

2.  \i  tenant  in  tail  of  an  advowfon  in  grofs  aliens  with  warranty^ 
2nd  has  ifitie,  and  dies,  and  affets  defcendy  the  iflue  brings  quart 
pnpedity  the  warranty  and  afTets  is  a  good  bar ;  and  if  the  heir  has 
no  alTets  at  the  time,  &c.  but  afTets  defcend  after,  the  alienee  (hall 
have  fcire  facias  to  have  in  value;  per  Mowbray,  which  none  de- 
nied.    Br.  Afl'ets  per  Defcent,  pi.  32.  cites  43  E.  3.  26. 

3.  Note,  that  lineal  warranty  is  no  bar  in  formedon  ♦  w//A^«/  •As  whew 
affets,    Br.  Formedon,  pi.  73.  cites  Old  Nat.  Brev.  "^:/r*.'J* 

-*'  '  r      f  *J  fau  has  iffiti 

tJMif  B.  tt)e  eldefty  and  C.  the  youageft,  and  A.  and  B,  moke  afnfment  •with  warranty ^  and  B.  di$Sp 
and  then  j4.  dies,  and  C.  biiirs  his  fut  med'jn.  The  feoffment  of  B.  with  warranty  is  pleaded  in  bar. 
Upon  demurrer  judgment  is  given  for  C.  for  it  is  but  a  lineal  warranty,  and  then  without  aflcls  k 
ii  no  bar ;  for  thougn  B.  died  in  the  life  of  A.  yet  the  younger  fon  by  pofiibility  might  have  had  the* 
larul  as  heir  to  him.  Hutt.  22.  Mich.  16  J.ic.  Bifhop's  cafe.-*By  force  of  the  Stat,  of  Weftm.  a. 
liQcai  warranty  witnout  dSeis,  is  no  bar  of  an  eftate  Cail^  but  it  is  flill  a  bar  to  an  eftate  in  fee* 
Hawk.  Co.  Lilt. 473.  f*!  C?! 

4.  But  i(  is  a  *  good  bar  with  aflfets  by  the  equity  of  the  fiatute  of  %  ^^  jf  ^^ 
Gbuc.  which  ftatiits  was  made  before  the  fiatute  IV.  2.  of  the  tail,  nani  m  tail 
Br.  formedon,  pi.  7?.  cites  Old  Nat.  Br.  ^ftijfue,a»d 

a/i'fa  wilb 
^•arranfjf  and  lutvrs  ojjts  and  dies,  the  iffuc  cannoc  recover  by  formedon  ;  for  the  warranty  mid 
aflets  is  a  bar.    Br.  Taile  &  DoneS|  &c.  pi.  33.  cites  24  H.  8.— S.  P.  Br,  Garranties^  pi,  z% 
{his)  cites  38  E.  3.  23.  *  *      • 

5.  But  collateral  warranty  is  a  good  bar  without  affets ;  for  this 
remaixis  at  common  law,  notwithltanding  the  ftatute.  '^u  Forme- 
don, pi.  ^3.  cites  Old  Nat.  Brev.  tit.  Formedon. 

6.  Bui 
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T  ^r  i^Do.  ^'  ^''^  '^  /^«^«/  /«  tail  aliens  in  f§e  with  warranty^  and  diesy  and 
»«,*&c.^  ajets  dikendyand  the  heir  enters  snd  aliens  the  ajfetsy  yet  he  is  barred 
33.ates»4  for  his  life ;  but  when  he  dies,  his  ifliie  fhall  not  be  barred ;  for  he 
H.  8. — --  fliall  not  have  the  affets.  Br.  Formedon,  pL  73.  cites  Old  Nat. 
^  ^;  ^'      Brev. 

came 

ibe  lineal  warranty  defcends  only  to  him  withont  aflets ;  for  neither  the  pleading  the  warriiitf 
without  thealfetSy  nor  the  aflets  without  the  warranty,  is  any  bar  in  the  formedon  in  the  defcendeu 
Co.  Litt.  393.  b. 

SrP.  Br.  7,  But  if  he  who  aliens  the  affets  brings  formedon^  and  is  barred  by 

"'w^&c.^l'  '^^  warranty  and  ajfets  pleadea  by  judgment  in  court  of  record^  and 

3^/cites  24  ^itSy  his  iflue  cannot  recover  the  land  by  formedon,  becaufe  his 

H.  8.  but  father*was  barred  by  judgment;  quod  nota  diverfity,     Br.  Forme- 

^'"^^^  don,  pi.  73.  cites  7  H.  6.  ^ 

layt,  quaere  '  ^     /  *j  / 

indc  ;  for  it  is  contra  in  thp  old  natura  brcvium  in  fonnedon  in  the  defcender.  S.  P.  for  a  har 
in  a  formedon  in  the  defcender,  which  is  a  writ  of  the  higheft  n.iciire  that  an  iflfuc  in  tail  can  have, 
is  a  good  hnr  in  any  other  formedon  in  the  defcender,  brougiit  afterwards  upon  the  fame  gift.  Co. 
hiiu  393.  b. 

8r  But  where  a  man  aliens  the  land  of  his  feme  with  warranty'* 

which  is  fee-JimpUy  and  diesy  and  ajfets  defcend,  and  the  heir  aliens 

the  aJJitSy  and  diesj  his  heir  (hall  not  have  cui  in  vita  of  the  land 

aliened; /^r  if  a  man  be  once  barrable  of  fee-JimpUy  he  and  his 

heirs  fhail  be  barred  thereof  for  ever.     Contra  of  tail,  by  reafon  of 

the  ftat.  W.  2.     Br.  Formedon,  pi.  73.  cites  7.  H.  6.      * 

Ctntraxn  9»  In  avowry  by  the  iffue  in.tailfor  rent^charge  intaiUd^  a  f^off-^ 

€m  in  vit4i,     fncnt  of  the  ancejlor  of  the  land  out  of  which ^  &c.  dijcharged  of  the 

^^(H^^f*       r^«/  with  warranty  and  affets  defcended^  is  no  plea ;  tor  the  avowant 

2r!rtJlncif'     is  not  to  rccovcr  any  rent;  for  he  is  in  pqffejjion  by  his  avowryy  and 

ftr^  &c.        Jhall  have  only  return ;  and  therefore  it  is  no  bar.     Br,  Avpwry,  pi. 

wliereJand    -^    ^-^^^  5^^  fj     -    ^    j^^ 

or  rent  may   '^         ^  '     ^ 

be  recovered  by  judgment.    Br.  A^'owr>',  pi.  79.  cites  21  H.  7.  9.  10, 

10.  Lineal  warranty  of  tenant  in  tally  if  it  had  not  been  for  the 
ftatute  of  Glouccftcr  6  E.  1.3.  had  no  more  bound  the  right  of  the 
eftate  tail  by  the  Jiatute  de  donis  with  ajfets  defcending,  than  it  does 
without  affets ;  per  Vaughan  Ch.  J.  Vaugh,  365.  Mich.  25  Car.  2« 
C*  B.  in  cafe  of  Bole  v.  Horton. 

[  158  ]  (X.  b)  Warranty  lineal  with  Affets.  What  Thing 
Sec  (Y.  b)  Jhall  be  -/^Jfets. 

An  rtWWur.  [  I.  AN  advoivfon  fhall  be  aflets  in  a  formedony  becaufe  it  is  an 
/<"«  is  no  -^^  advantage  to  him  to  advance  his  blood  or  friend.    9  H. 

t^^,    6.  52.  b.  57.] 

for  it  is  not  vaTxiable;  per  Kcble.  But  Pavers  ."Mid  Vavafor  contra ;  for  il  (hall  he  valued  for 
rvoy  20  /.  per  unnufn  rf  the  oiivoivf'jn  at  lo  j,      Br.  Aflets  per  Dcfcent,  pi.  Z  I.  cites  5  H.  ?•   37.         ■ 

Cro.  E.  3  ?g.  360.  S.  F.  cites  iiH.%.  8.  and  fays  that  other  books  are,  that  it  (baU  be  valvied  at  i%  <^ 
in  Ihc  pound, 

[  2.  A  reverjion  in  fee  expeftant  upon  a  leaf e  for  years  upon  which 
a  rent  is  rftrvedy  fliall  be  aflets.  ]  .  .      .        *- 

i  3«  St 
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[3.  So  fuch  reverflon  ihall  be  ztkts^  though  no  rtnt  be  referved 
iqxHithc  leafc.     16  E.  3.  Age  45.] 

[4.  A  revirjion  in  Jet  extt^ant  upon  an  ejlate  for  lifi^  upon 
which  a  rent  is  referveJj  fhM  be  aflets.     16  £.  3.  Age  4.5.  ] 

[  5.  So  fu^ti  reverfion  (hall  be  aflets,  though  no  r^nt  be  referved 
upon  d)e  leale.  ] 

[  6.  If  tenant  in  tail  Uafesfor  lift^  nferving  a  rent^  and  diesy  the 
reverfion  and  rent  defcending  upon  the  ijfue  in  tailj  (hall  not  be  any 
aflets,  becaufe  it  is  to  be  defeated  by  the  formcdon  brought  by  the 
ifluc.    16  E.  3.  Age  45.] 

7-  Ayr/^»/Vrjr  in  frankabnoigm  is  no  aflets,  becaufe  it  is  not  va-  •  Keiiw- 
luablc,  and  therefore  not  to  be  extended ;  and  fo  it  feems  of  a  J^^pP** 
[elgniorf  of^  homage  andfeaUj,     Co.  Litt  374.  b.  4-  •   • 


(Y.  b)  Warranty  lineal,  with  Aflets.     JVbat  Ejlate 

ftiall  be  Aflets. 


[ 


1.  A  N  ejlate  tail  by  descent  from  the  fame  anccjlor^  (hall  not  be 
^^  any  aflets  informedon.     16  E.  3.  Age  45.  ] 

2.  The  heir  (hall  not  render  in  value  by  warranty  of  the  an-  Br.  Rcco- 
ceftor,  if  the  aflets  do  not  defcend  by  the  fame  ancejlor  who  made  the  very,  pi.  x  j. 

deed.    Br.  Aflets  per  Defccnt,  pL  19.  *^i^"/'^— 

^  ^  ^       ^  -<^/  if  the 

l^aiuifxifer  bt  frifcA  of  land,  and  the  father  muiis  warranty  to  J.  N".  of  otb,-r  /mtJf  and  dieSy  and  after 
iAr  fiun:ifatb€r  die\  fcifed,  the  fon  ftull  not  render  this  land  In  vahic ;  for  cUe  father  was  not  fcifed 
of  It,  aiid  he  has  it  as  immtdLit$  belt  to  bU  grandf^uber  \  per  Thorp.    Br.  ACfets  per  Defcent*  pi.  io« 
cites  24  £.  3. 4.7. 
j'Ud  wlwre  there  is  grandfather,  father,  and  fon,  and  the  grand/ ttbtr  loaf  a  Undfnr  Rft,  and  the  ' 

f^tfaer  vuarrhnti  alfter  land,  the  gratidfaiher  ditif  and  the  futUr  ii  feifed  of  the  revcrjion^  and  di<.Sy  the 
tenant  for  life  after  dies,  the  heir  HiaU  not  render  in  value  by  thi^  land  ;  for  the  father  was  noc 
fcifed  of  the  land  ;  per  Thorp.  Quaere  inde*;  for  rev'erfiqn  is  good  aflets,  as  it  is  faid  elfwhere. 
Bi*.  AfTets  |>er  Defcent,  pi.  T9.  cites  24  E.  3. 47.<«— ^-Br.  Recovery,  pi.  i  jt.  cites  S.  C.**— .ffu/  iftbg 
fjshtr  Ltd  btenjcifid^  and'Uiifd  for  hft^  and  died  in  the  life  'f  the  tenant  for  lift^  this  is'good  aiTets  to  bijiijl 
the  heir.  Br.  Alfets  per  Defcenr,  pL  1 9.  cites  24  £.  3.  47.  per  VVilby,  1  Br.  Recovery,  pL 
13.  cites  S.  C. 

3.  Note,  affets  rcqulfite  to  make  a  lineal  warranty  a  bar,  muft 
have  6  qualities :  I  ft.  It  miifl  be  aflets  (that  is)  ^  equal  valuey  or 
more,  at  the  time  of  the  defcent,     adly,  It  muft  be  of  defcent,  and 

not  by  purchafs  or  gift.     3diy,  It  muft  be  aflets  infee-ftmpUy  and  not  T  »  f  q  1 
in  tail,  or  for  another  man's  life.    4thly,  It  muft  defcend  to  him  ••     ^  -^  J 
as  he:r  to  the  fame  anceftor  that  made  the  warranty,  as  Littleton 
£iith.     Sthly,  It  muft  be  of  lands  or  tenement s-^  or  rentSy  or  fer-- 
vices  valuable^  or  other  profits  iffuing  out  of  lands  or  tenements^  and 
not  perfonal  inheritances^  as,*  annuities,  and  the  like.     6thly,  It  •Kelw. 
muft  be  inflate  or  inter eji^  and  not-  in  ufe^  or  right  of  aitions^  or  '*♦•  **•  P'* 
r'ghts  of  entry ;  for  they  are  no  aflfets  until  they  be  brought  into  ince^*" 
pofleffion.     But  if  a  rent  in  fee^fim^le^  iffuing  out  of  the  land  of  the  tempork. 
heiry  defcends  unto  hlrrh  whereby  it  is  extinS,  yet  this  is  aflets ;  and 
to  diis  purpofe  hath,  in  judgment  of  laW)  a  continuance*    Co. 
Litt  374.  b. 


(Z.b.)    War- 


t  S9  dottc^ec. 


(^*)   (Z.  b)     Warranty  with  Aflets.     fT&at  fliall  be 

^Jfets  in  Formedon. 

•  

[  I.  T  F  land  defcends  to  the  heir,  this  is  aflets  before  entry ;  for 
^  he  may  enter  at  his  will,     43  E.  3.  9.  b.  ] 
[  2.  But  an  eftatc  defcended,  not  of  the  value  of  the  land  demand^ 
edy  fliall  not  be  aflets.  j 

[  3.  As  if  the  ting  has  land  in  extent  for  debt  of  the  ancejlor^  tho 
franktenement  an  J  inheritance  which  is  in  the  heir  ihall  not  be  af* 
fcts.  Dubitatur  43  E.  3.  9.  b.  (It  feems  that  if  ^^franktenement 
and  Inheritance  which  he  has  in  him,  be  of  the  value  of  the  land  de- 
manded to  be  ibid,  confidering  the  time  of  the  king's  extent^  it 
(ball  be  aflets,  otherwife  e  contra.)  ] 

[  4-  If  rent'charge  ijjfues  out  of'  the  ajfeti  to  the  value  of  the  land, 
this  land  (hall  not  be  alfets.     43  E.  3.  9-  b.  ] 

[  5.  The  land  defended  fliall  not  be  aflets,  but  according  to  the 
value  of  the  land  at  the  time  of  the  death  of  the  ancejlor^  not  having 
regard  to  that  which  they  have  built  and  amended fince  the  death 
of  the  anceftor     18  £•  2.  Aflets  by  Defcent,  4,  by  Herle.  ] 

[  6.  The  land  defcended^^//  not  be  any  bar  for  more  laud  than 
f^^JJJ^    '*^  ^^^^  of  that  which  is  defcended    18  E.  3.  51.  b.  21  E.  3.  9.  b* 
^  ^"■-'   22  E.  3.  26.  adjudged  18  E;.  2.   Aflets  by  Defcent,  4.  ] 
It  wasob-         r  7.  Iffcigniory  defcends  to  the  heir,  and  then  a  tenon  y  efcheats^ 
^Jif*    thi^  Lll  Be  affcK.  -fe  H.  4.  pi.  I.  ]  ^ 

diU  not  defcend  from  the  anceftor  to  ths  heir,  becaufc  the  efcheat  cam«  after  his  death,  and  fo  it  a 
iwofit  accruing  to  the  heir  by  reafon  of  the  fcignior}',  and  not  by  reafon  of  any  poffenioa  which 
w:<s  in  the  fatlier.  But  Keblc  held  e  cjntra;  for  though  he  had  not  the  laud  immediately  by  his 
father!  yet  he  had  it  from  hira  by  a  mean ;  for  the  feigniory  defcended  from  the  father  to  him,  as 
heir  to  the  father  the  which  feigniory  was  the  c^ufe  of  the  cfcheat ;  and  in  a^iun  againft  him  for 
the  land,  he  (hoold  liavc  hisa^e,  fo  that  it  came  net  by  his  own  a^  Kelvv.  104.  b.  pi.  14.  Cafus 
iiicertiteinporis» 

[8,  If  a  rent  defcends  to  the  tenant  of  the  laniy  it  fliall  be  aScts 
(though  it  be  extinct.)     19  E.  3.  AflTets  by  Defcent,  5.  ] 
If  tctantm         [  9.  If  ajets  defcend^  itjhall  continue  offets^  though  he  aliens  it  he* 
TiUJ^^Za    fi"^^  '*'  ^'^^^^  brought.     19  E.  2.  Aflets  by  Defcent,  3.  ] 

dies,  and  alTets  defccnd,  a'^d  tf>e  iffur  n/ifrtt  the  ajr*  is,  am!  brintjs  formcdon,  he  (liall  be  barred.  Br. 
Aflets  per  Defcent,  pU  iS.  cites  19  H.  6.  45, 4C  per  Newton. 

10.  yfflts  by  tenant  in  tail  taken  in  exchange  fliall  not  bind  the 
heir  in  tail,  if  the  heir  does  not  agree  to  it,  but  waives  the  poC- 
r  160  1  feflion ;  and  yet  it  is  otherwife  of  other  land  defcended.     Br.  Aflets 
per  Defcept,  pi.  20,  cites  14  H.  6.  2* 


(A.c)    War- 


**^ 


Qcttdcr*  2^ 


(A.  c)     Wanant^  lineal.     AOets  In  Fonnedon. 
What  Thing  fluU  be  Affets.     /«  Jtejpsa  of  the 

Vahu. 

[  I.  1  F  a  man  demands  3  carves  §f  land  again/f  3  diver/e  Umams 
I  h  3  pr^^^pes  hjfrrm  ^fthe  gift  made  t9  bh  ance/iry  and  he 

has  me  carve  hy  dijcmt  in  ftefrvn  this  anctftor^  it  feems  that  he 
ihall  not  be  barred  bj  all  3  of  all  the  3  carves  by  this  aflfets, 
butonly  of  the  yipart  cf  every  ene  of  tbemy  upon  {hewing  of  the 
Blatter  to  the  court  according  to  the  aflcts  which  he  has  in  truth* 
J  L  3.  9*  by  Shard.  ] 

(A.  c.  2)     Aficts  In  Fonnedon.    Pkadings. 

t.  1  N  formedon  the  tenant  pleaded  warranty  with  ajfets  hy  di'» 
^  Jant^  and  the  other  pleaded  riens  per  defcent,  and  fo  to  ifltie^ 
by  which  the  jury  came,  znA  found  that  be  bad  hy  defcent  and  not  ta 
the  value}  and  Wilby  held  that  he  ihould  be  barred  by  his  £dfe 
plea ;  for  be  mi^t  have  pleaded  that  he  had  nothing  hy  defcent  hut 
wlj  f§  TKiicbj  and  then  he  ihould  not  be  barred  but  only  of  parcel, 
but  now  he  fhall  be  barred  of  ths  whole,  by  which  the  demandant 
was  nonfuited ;  tamen  quaere  legem  inde.  Br.  Aflets  per  Defcent, 
pi.  16.  cites  21  £•  3.  28. 

2.  In  formedon  the  tenant  pleaded  warranty  and  aflets,  and  pray^ 
d  that  the  parol  demur  for  nonage  of  the  plaintiffs  per  Clain,  you 
mjft  fliew  where  the  auets  lie  ;  but  per  Finch,  you  need  not  ihcw 
it  till  you  come  to  full  agCy  and  plead  riens  per  defcent^  thenjbnv 
where  the  affits  lie ;  and  the  parol  demurred^  &c.  Br.  Aficts  per* 
Defcent,  pi.  14.  cites  38  E.  3.  24. 

3.  If  land  be  intailcd  to  a  feme  who  has  ijfue  two  daughters  by 
oHf  haroHy  and  one  daughter  hy  another  baron^  and  the  fnond  barcn 
clicm  the^whoUj  and  leaves  affets  to  the  tMrd daughter^  ai:d  dies,  and 
the  third  daughter  brings  formedon,  the  tenant  fliall  plead  in  bar 
J^aintt  the  third  daughter  of  her  portion,  and  vouch  her  of  twp 
other  parts.     Br.  Voucher,  pi.  103.  cites  40  Aff.  37. 

4.  In  formedon  or  debt  againd  the  heir  where  ailets  by  defcent  s  P.  Br. 

^      is  in  iflue,  he  need  not  to  Jhew  bozv  the  affets  arcy  nor  zvhaty  but  Aficts  per 
ejets  atfuch  a  place-y  per  Cur.     Br.  Aflets  per  Defcent,  pi,  2.  cites  ^c^^^^'^^pJ- 

5.  in  formedon,  if  the  tenant  plead  warranty  and  aflets,  the  v^^  K  insi- 
:      demaniknt  may  reply  iljat  after  the  defcent  J,  N.  has  re-covered  "^'^^  **"** 

the  aj?ts  by  elder  title,     lir/ Affets  per   Defcent,    pi.    25,  cites  ®'*''*' 
I  E.  5.  3. 


(A.  €•  3.)     Re-- 


i6s  <tout(et» 


(A.  c.  3)  Rebutter,  what  It  ij. 

t«  T%  STOUTER  is  a  French  word,  and  is  in  LatLi 
'^  fepellerey  to  repel^  or  bar,  that  iV,  in  the  undcrftanding 
flf  Ae  cmnnum  bw^  the  aSiion  of  the  heir  by  the  warranty 
^  bis  4MCi/hri  and  this  is  called  to  rebut  or  repel.  Co.  LitL 
365.8. 

%•  A  rebutter  is  nvbcre  a  man  grants  land  [which  he  has]  to  the 
vCb  eS  bindi^^  and  the  ijfui  tfbis  body  to  another  in  fee  with  war" 
roHtjh  and  the  datut  Uafes  out  the  land  to  a  yl  pcrfon  for  years^  the 
beir  of  the  donot  impleads  the  tenant  alleging  the  land  was  entailed 
to  him ;  the  dome  comes  in^  and  by  virtue  of  the  warranty  made  by 
the  donor  repels  the  heir^  becaufe  though  the  land  was  entailed 
to  him,  yet  he  is  heir  to  the  warrantor  likewife*     Heath's  Max. 

74-         . 

3.  So  if  I  grant  to  tbe  tenant  to  hold  abfque  impetitione  vajii^  atd 

afterwards  implead  him  for  wafte  made^  he  may  dtoar  me  of  this 

action  by  (hewing  m/  grant ;  which  is  likewife  a  rebutter.  Heath's 

Max.  74.  cites  Bro.  Abr.  tit.  Bar,  23.  25.   Nov.  Lib.  Intr.  verbo 

Rebutter,  Co.  i  Inft*  365.  a*  6  H.  7.  4. 


(B.  c)  Rebutter*     Htmo  it  may  be.    Without  Jke*iv 

ing  Deed  of  AJJignment . 


his 

beir^  aue  ejlate  he  has^  and  fo  rebut  the  plaintiff  without  (hewing 

any  deed  of  alignment)  or  (hewing  how  he  comes  to  the  land. 

26Ain8.] 

2.  The  aifignee  of  him  who  takes  land  in  exchange^  may  rebut  by 

the  exchange  withbut  deed ;  for  the  exchange  is  a  warranty  in  law^ 

but  he  cannot  vouch.  £r.  Deputy,  p]«  13.  cites  3  £•  3.  and  Fitzh. 

Formedon,  44. 
pirf  he  m.iy        3,  In  aflife  the  tenant  rebutted  by  the  warranty  of  the  ameflor  of 
'^^TwUh-*  ^be  plaintiff'^  whofe  heir^  &c.  and  was  not  fuffered  without  (hewing 
obrfliewlnK  deed  of  afhghment,  no  more  than  he  can  vouch  as  afSgnee.    Br^ 
how  he  h.48  Garrantics,  ph  47.  cites  22  A(r,  88. 

hij  cftatc.  ^     ^' 

Ibid,  cites  41  E.  3.  19.— —Where  allignee  rebutt  by  the  firll  deed,  and  ihewv  it  and  [the  deed 
of  him  whofo  eftate  he  has,  there,  he  futi  mtjkevi  bow  ht  has  kit  eJLxt,-  Br.  VouclHar,  pi. $.OMi 
3  H.  6.  ax. 


(C.  c)  Rtbutter- 


(C.  c)  Rebutter.    *  fTio  may  be  rebutted^  [f  and  !|^f^^> 

ivbo  may  rebut.  ] 

f  '•  XJ  E  wAtf  OT/]fi&/  fc  vouched  if  a  flrangtr  had  brought  tht 
aaim  may  ht  rebutted,  if  bimfelf  be  plaintiffs  becaufe  he 
then  cannot  be  vouched  18  E.  3.  52*  b.  ] 

[  2.  ITfioffee  with  warranty  ^to  him  and  his  heirs  and  ajfigns  [  l62  1 
a^ns  overy  and  the  feoffor  and  his  heir  brings  an  a^fionj  the  affignee 
may  rebut  them,  becaufe  he  cannot  vouch  &em  being  demandants. 
18  E.  3.  52*  b.  22  Aff  88.  admitted  26  Afll  8.  39.  ] 

[  3.  &  the  ajjignee  if  the  affignee  may  rebut  him,  38  E.  3.  21.  b* 
adjudged.  26  AfH  8.  39*  ] 

[  4-  ^fioffee^  with  warranty  to  him  and  his  heirs  and  aJRgns^  he 
dijeifedy  and  the  diffeifee  reUafes  to  the  diffiifor^  the  dm/or  may 
rtbut  thefirjl  feoffor  by  this  warranty ;  for  he  is  an  a^nee  by  the 
releafe.     a6  Aff.  39.  J 

[  S*  [^^J  if  feoffee,  with  warranty  to  him,  his  heirs,  and  afRgns^ 
be  diffeifed,  diffeifor  may  rebut  the  feoffor.  26  Aff.  8.  will  prove  thisi 
for  the  qtu  eftau  implies  as  much.  Contra  26  Aff.  39.  ] 

f  6.  [&j  if  a  feoffment  with  warranty  be  made  to  another,  and 
bts  heirs  erfuccej/irsy  he  who  has  the  ejiate  of  the  feoffee  may  rebut  the 
feoffor  and  his  heirs.     28  Aff.  18.  per  Curiam.  J 

[  7*  [-'^^J  the  afftgnee  of  the  affignee  may  rebut  by  force  of  fuch 
warranty.  Contra  24  E.  3.  32.  adjudged.  ] 

[  8.  If  feoffee^  with  warranty  to  him  his  heirs  and  aj/igns,  aliens 
tn  feey  and  retakes  ejlate  to  him  and  hisfeme^  they  may  rebut  the 
heir  of  the  firft  feoffor.     26  E.  3.  56.  b.  Curia.  ] 

9.  Formedon  of  a  gift  to  IV.  and  AL  his  feme.  The  tenant 
fUaded  a  feoffment  ofR,  grandfather  of  the  donee^  to  JV,  and  M.  hiS 
rcme,  by  a  ftrange  name,  in  fee  with  warranty^  whofe  heir  the  de- 
mandant is,  and  the  feme  died,  and  the  baron  furvived,  que  eftate 
te  has,  and  demanded  judgment  fi  adio  againft  the  deed  of  his  an- 
ceftor,  whofc  heir  he  is.  The  demandant  faid,  that  R.  is  the  fame 
fc'rjcn  who  was  donor ^  and  JV.  and  M.  arf  the  donees^  ]\xigment. 
tu  nun  allocatur,  becaufe  the  tenant  relied  upon  the  warranty  by 
the  demandant's  demanding  judgment,  becaufe  he  conveyed  by  que 
*patey  and  did  not  Jbew  how^  &  non  allocatur,  becaufe  it  is  by  way 
•frebuttery  which  tyety  firanger  may  do  if  he  has  the  deed,  but  e 
contra  by  way  of  voucher ;  wherefore  the  demandant  (aid,  that  it 
was  not  the  deed  of  his  anceftor.  Br.  Forrpedon,  pL  10.  cites  42 
*•  3*  19. 

jO-  If  a  femty  heir  of  a  diffeifor^  infeoffs  me  with  warranty^ 
mi  n^rries  with  the  diffeifee^  it  after  the  diffeifee  brings  a  pnecipe 
againit  me,  I  fhall  rebut  him,  in  rcfpeft  of  the  warranty  of  his 

Wife,  and  yet  he  demands!  the  land  in  another's  right.    Co.  Litt. 
365,  b,  * 

r 

Vol.  XXIL  N  (D. «)  Rebutter. 


i62  €loucf)en 


(D.  c)  Rebutter.     What  Per/on  tnay rebut. 

Bvcty  £1,     A    Stranger^ to  the  warranty  and  ejlate  fliall  not  rebut  by  force 

^h^X:^         /^  of  the  warranty.     20  H.  6.  19.  b,  j 

may  rebuc^  but  cannot  vouoh.    Br«  Formedon^  nl.  lo  cites  42  £.  3.  19. 

If  a  man  [  j.  But  \fz  feoffee  with  warranty  leafes  to  anather  fir  life,  the 

mT,*i       '#'  '"^y  ^'^^  "''"*•    20  H.  6.  19.  28  Aff.  18.  ] 

with  warranty  to  the  ffffft  bis  brirs  nKderJ^grSf  and  the  fr  ffie  i'frs  to  R.for  life,  the  remaiijer  over 
ivfu ;  in  ajfife  agaiiift  the  tenamfor  I  ft  'bejball  nlut  theft  jf'or  by  ibis  warranty.  Br.  Voucher,  pi. 
J  30.  cites  II  Ad.  3. 

If  a  man,  [  3.  If  zfioffec^  With  Warranty  to  him  and  his  heirSy  aligns  in  fee^ 

HI  this  day,  the  ajjignee  may  rebut  tlic  feoffor,  though  he  cannot  vouch.  18  E. 
h^Md    3.  29.  b,  1 

r^nty  to  him  hs  hrirs  and  affiz'^J^  and  he  mahi  a  gifi  in  tail,  the  nmuindcr  in  fety  the  donee  puik.  i  a  fe*- 
offmfnt  infct^  •  thztfcffce  frail  not  vouch  m  *[[fi:>nie\  hccaui'e  no  man  ft\all  vouch  as  aflignec,  but  he 
tliat  comes  in  privity  of  elt-.tc  ;  hut  he  muft  "vouch  his  feoffor,  und  he  to  vouch  as  aflignec,  but 
Aich  an  aP"**!  ice  tfray  rebut.  Co.  Litt.  3S5.  a. 

♦[163] 

f  4.  If  feoffee  tvlth  warrdnty  takes  haron^has  ijfuiy  and'dtesy  the 

baron,  tenant  by  the  curtefy^  may  rebut  the  heir  of  the  feoftbr  by 

force  of  this  warranty.  36  Aff.  9.  ] 
The  ford  [  5-  If  ^  villein  purchajes  land  with  warranty  to   hhn  and  his 

may  rebut,    ajftgnsy  and  the  lord  enters,  the  lord,  who  is  in  en  le  pofly  may  rebut 

vmK'h."B?.    ^^^  *^°*'°^  ^^'^  ^^^  '^*=*^^-    ^^^^^  18  E.  3-  29-  b.  ] 

Voucher,  pi.   132.  cites  22  Afl".  37,  ■■         S.  C.  cited  Vawgh.   391.  w   cafe  of  Bole  v.  Hor- 

ton. 

Br.  Chofc         [  6.  [So]  if  a  villern  purcbafes  knd,  with  a  collateral  warranty 

^^l  S^atM     '^  ^^^^  ^^^  *"  ^£^S^,h   ^^  ^*^  warranty  defcends  upon  the  heir 
P .^ . cites     ^fj^jjjj  ^jjQ  created* the  warranty,  and  after  the  lord  entersyhc 

Br.  Garran.  fl)all  rebut  the  heif  by  this  warranty,  though  he  comes  in   en  le 
lies,  pi.  45.   pofl.    inafmuch  as  the   vilieia  mieht  have  done  it.     22  Aff.  37^ 

circs  S.  C.      {-.      .       ,  ° 

Br.        Curia.  J 

Voucher,  pi.  132.  cites  S.  C— — — .S,  C  cited  by  ViwghaQ  Ch.  J.  Vaugh.  391.  in  cafe  of  Bote 
V.  Horton. 

[  7.  If  feoffee  with  wah^anty  forfeits  thelamlj  by  which  itefchcats 
to  the  lord,  (that  is  to  fay>  by  attainder)  the  ford  by  efcheat  may 
rebut  the  feoffor  and  his  heirs,  though  he  be  in'  en  le  polK  Contra 
18  E*  3.  29.  b.  J  • 

fioifcolla-  f  g^  If  ?i  collateral  ^ivarranty  be  made  to  a  villein  and  his  c£ign$ 
I^mtybe^"  "P^"  ^  purchafe  of  the  villein,  and  the  lord  enters  into  the  land  be^ 
matic  to  a  fore  the  warranty  defcends  upon  the  heir  who  is  to  be  bound  by  rfiis 
haf.irdand  Collateral  Warranty,  and  after  it  defcends  upon  him,  the  lord  (hall 
and^lwViijr  ^^^  rebut  him  by  this  warranty,  becaufe  he  is  in  en  lefojl  before  the 
the  anccf-  Warranty  defended  upon  the  heir.  22  Afl-  *  22.  Co.  3«  Lincoln 
im-,  the  b.f.  College  62.  ] 

^w^titutiffue,       L  9-  ^^  ^^  ^^  whom  a  collateral  warranty  is  made  fuffers  a  common 
jiuJ  he/<w«/  ficoverj^  and  after  the  ahcejlor^  who  p'eatcd  tht  warranty^  dtesy  yet 


% 
thcrecovcror  IhaU  rebut  by  this  warranty,  though  he  was  in  parffy  ters,md 
ix  Lpoflbefinthi  warranty  defcendtd-^  for  he  is  not  m  merely  enle  then  the 
poft  in  this  cafe.  Co.  3.  Lincoln  College  62.  ]  dies  t^s 

warranty  ihall  not  bind  3  Rep.  62.  a.  b.  Mich  37  &  38  Eliz.  C.B.in  Lincoln  College's  cafe,  cites 
29  Aif.  34}  bat  fays  there  is  a  great  diversity  between  thufe  cafes  of  villein  and  baftardf  and  whera 
ont  comes  to  ttie  land  by  limitation  of  .ui  ufe,  or  hy  common  recovery,  for  there  becomes  to  it  \ff 
the  limitation  and  aA  of  the  party  ;  and  therefore  he  that  has  a  reverfion  by  limitation  of  an  ufe« 
or  by  common  recovery,  though  he*be  in  en  le  poll  in  both  cafes,  yet  he  (hall  take  benefit  of  a 
condition,  :is  aifignee,  within  the  llatute  32,  H.  3.  cap.  34.  But  when  the  lord  of  the  villein  en- 
lei's,  be  comes  to  tiie  land  in  refpedt  of  a  title  paramount,  viz.  in  refpeA  of  the  villeinage,  and  the 
lord  by  efcheat,  in  refpe^  of  the  feigniory,  which  was  a  title  paramount;  and  boththofe  are  in 
merely  en  le  poft,  and  nut  by  any  limitation  or  adl  of  the  party.  ^    ' 

Lord  Vaiigh-iii  fays,  quaere  in  the  cafes  of  tx  Aff.  p.  37.  and  29  AIT.  p.  34.  whether,  notwith- 
ftandinj  the  warranty  hail  defccnded  upon  the  h?ir,  while  the  lands  were  in  the  polletlion  of  tho 
villein  in  the  i(t  cafe,  and  of  the  hadaril  in  the  id  cafe,  before  any  entry  made  by  either  lord,  th« 
liiids  [lords]  could  Iiavc  rebutted  or  vouched  by  rcr.fon  of  thofe  warranties,  being  in  truth  ftran* 
gcrslo  the  warranty,  and  not  able  to  derive  it  to  ihemfelvcs  any  way.  But  if  after  the  warranty 
ilefcenJed  upon  the  villein  or  baffcard,  the  villein  or  baft^rd  had  beeh  impleaded  by  the  heir,  and 
hi']  pleaded  the  warranty  agund  the  heir,  and  had  judgment  thereupon  by  way  of  rebutter,  then 
the  lo/ds  might  likve  pleaded  this  judgment  as  conclufi  ve,  and  making  the  villein's  or  baflard^s  titla 
pxxi  agaitift  the  heir,  and  the  heir  jhould  never  have  recovered  againd  the  lords.  And  this 
feems  th^  meaning  of  the  book  22  AfT.  p.  37.  if  well  confidcred,  (though  in  Spirt  And  Bi2(C1*% 
CT'ie  no  fiich  difFerencf  is  obferved)  Vaugh.  392.  393.  'n  cafe  of  Bole  v.  Hurton. 

•  It  fcems  mifprinted  for  22  Aff.  37. 

f -10.  So  if  the  tenant  of  the  land  who  has  a  collateral  warranty f  ^hls  caf« 
mkes  feofftnent  to  ufes  before  the  warranty  defcends  upon  the  heir  who  wasftrong- 
is  to  be  bound  by  the  warranty,  and  after  it  defcends  upon  the  heir,  ^y  objcfted 
he  (hall  be  bound  by  it,  and  cejiy  que  ufe^  who  has  the  eftate  by  the  j^nt  May- 
*ftatute  of  27  H.  8.  may  \  rebut  him  by  this  warranty,  though  he  nard; 
was  in  en  le^  poft  before  the  warranty  defcended\  for  he  is  not  merely  c  -^■'  "n 
in  the  poft^  but  partly  by  limitation   and  aft  of  the  party*  Co.  3.  t  ^^^-J^?- 
Lincoln  College  62.  refolved.  ]  b^it^thC  ^ 

court  faid  it  was  founded  on  fo  good  reafon,  tliat  conveyance*;  fince  have  gone  according  to  it« 
Mod,  192.  193.  Hiil.  26  &  27  Car.  2.  C.  B.  in  cafe  of  VvlUiamfon  v.  Hancocfc.  \^\  6j.1 

• 

11.  Mortdanceftor  againjl  JV.  and  A.  which  A.  faid  that  Jhe  had 
nothings  &c.  and  If^,  anfwered  as  fole  tenant^  and  pleaded  in  bar  the 
Warranty  cf  the  ?nother  of  the  demandant  to  his  father^  whofe  heif 
ieis^Scc.  The  demandant  faid  that  iV.  had  nothings  unlefs  jointly 
with  the  faid  A.  Judgment  if  he  may  plead  the  warranty  fole  with- 
out A.  And  tlie  demandant  was  awarded  by  the  court  to  anfwer 
to  the  bar ;  quod  nota,  and  c  contra  of  voucher ;  for  the  one  cannot 
vouch  without  the  other.  E  contra  of  rebutter,  as  here  5  the  rea- 
fon (eems  to  be  inafmuch  as  voucher  is  in  lieu  of  the  action  j  contra  of 
bar.  Bf.  Bar,  pU  58.  cites  9  All'  i8. 

12.  Where  3  bring  aSiiony  and  the  tenant  has  warranty  (fthe  on$f 
he  (hall  rebut  for  the  3d  part,  and  (hall  vouch  this  fame  for  a  parts* 
Br.  Voucher,  pi.  49.  cites  11  H.  4.  19. 

13.  Avowry  by  the  earl  o[  Gloucc&er for  fne  for  alienation  mqde  Broofc  fiyj^ 
lyoH£  of  bis  tenants 'y  the  plainfiff'in  the  replevin  pleaded  deed  that  ^/^"^^ 

G.  p,  who  was,  &c,  was  feifed^  and  gave  to  Rt  and  his  heirs  to  ^^^1^^ 
hsld  by  fueh  fervices  only'^for  all  fcrvices  and  demands^  que  ejiati  he  wasm/Af 
itf/,  &c.     And  It  was  awarded  that  the  tenant  (hall  plead  the  deed  ^^^  ***^ 
tPtU  enot^h,  as  here,  by  way  of  rebutter j  though  he  be  aiHeiite,  ^J/^*]!^^ 
sod  n0  a^sgnn  is  exprejfed  in  the  deed\  but  be  ^anno^  vouch  nor  a^f'mf  which 

N   %  have  rumn^btU 
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lami,  mi  boft  centra  formam  feoffamenti-,  Ut.  wliich  (bunds  in  a^ioit) 
tbingmbi^b  yrhcre  no  aiBgnee  is  in  the  deed-  Br.  Deputy,  pi.  ±4  citss  *  I4, 
..j-/.../    H.4.5. 

voitehtr;  for  land  U  a  thin;  which  may  he  affigncd  rvcr.  But  qusere  of  annuity;  for  this  is 
ii  tlijn;  cif  fuch  natitre.  tliat  it  cannot  be  granted  ova*.  Br.  Deputy,  pL  4. 

•  Br.  Avowry,  pi.  46.  cites  S.  C. 

S.  P.  in  the  14.  He,   that   has  the '  poffeffion   of  the  land^  (hall  rebut   the 

cafeofwiu  demandant  himfelf,  without  ihewing  how  he  came  to  the  poflef-^ 

l^n«Kk '  ^*^"  ^^  '^  >  ^^^  *^  fuffices  for  him  to  defend  his  pofleffion,  and  bar 

by  Ellis j!  the  demandant;  and  the  demandant  againft  the  warranty  cannot 

a  Mod.  15,  recover  the  land.     3  Rep.  63.  a.  by  the   reporter  in  Lincoln 

College's  cafe. 

3  Rep^  63.  15«  If  the  warranty  be  made  to  a  man  arid  his  hetrsy  without  tliis 

a.  in  Lin.  word  (ajftgns)  yet  the  ♦  affignee,  or  any  tenant  of  the  land,  may 

S.'^^'ie,  •■<=but.  Co,  Litt.  385.  a. 

Ld  Coke  in  a  note  there,  cites  38  £•  3. 16.  S.  P.  Vnugh.  388.  in  cafe  of  Bole  v,  Horcon,  {ix^ 

Sir  Edward  Coke  in  Lincoln  College's  cafe,  cites  the  book  of  1%  E.  3.  f.  26  as  adjudged  to  prove 
that  the  bare  pofleflion  of  the  land  is  fufhcient  for  the  tenant  to  rebut  5  for  that  the  atfignee  may 
rebut  a  warranty  nnadc  ouly  to  a  man  and  his  heirs.  But  lord  Vnughan  fays,  if  chnt  were  fo,  it 
were  to  his  pnrpofe ;  but  tliere  is  no  fuch  cafe  in  ^8  E.  3.  f.  26.  But  the  cafe  intended  is  38  E. 
3.f.  SI.  and  he  quotes  the  folio  truly  in  iiis  Litderon.  But  the  cafe  is  not,  that  an  ^iTignee  nnsy 
rebut,  or  liavc  benefit  of  a  warranty  made  to  a  mm  and  his  heirs  only,  but  tl  at  a  warranty  brinj[ 
made  to  a  man,  his  heirs  and  aHigns,  the  atfisnee  of  the  heir,  or  the  afTignee  of  the  ailignee,  th(7tigs 
neither  be  aflignee  of  the  firft  grantee  of  the  warranty,  (hvll  have  like  benefit  of  the  warranty,  at 
if  he  were  adignee  of  the  firft  grantee,  which  has  been  often  rcf(>lvrd  in  the  old  books. 

•  6.  P.  So  that  the  warranty  is  annexed  to  the  land,  an«l  (hall  go  wherever  the  land  goes ;  but  a 
voucher  Iball  fo  nb  fuither  than  it  is  limited.  MS.  Rep.  Mich.  5  Ann.  B.  R.  in  cafe  of  Smith  t. 
TindalL 

S.  P.  Per  l6-  Albeit  no  man  fliall  vouch  or  ha\'e  a  warrantia  chartsvf 
Cur.  Mod.  cither  as  party,  heir,  or  affignee,  but  in  privity  of  eftate,  yet  arty 
'^WiUiMxu  '*^'  '^  *^  of  ayiQther  ejiate^  be  it  hy  dijfeiftn^  abatement^  iniruftoHi 
ion  ▼.  Han-*  ufurpatiorii  or  otherwtfe^  fliall  rebut  by  the  force  of  the  warranty  as 
cock,  cites  a  thing  annexed  to  the  land,  which  ibmetime  was  doubted  in  our 
^a'Hnd      ^^^^*    Co.  Lit.  385.  a. 

F.  N.  B.  135  S.  P.  Per  Cur.  MS.  Rep.  Mich.  5  Ann.  B.  R,  in  cafe  of  Smith  v.  Tiodallv— — - 

*  But  herem  is  a  diverfu^  to  be  obferved,  when  In  the  cafes  a^orefaid,  ht  tliat  rebuts  ckums  under  tbo 
warranty,  and  wbfn  he  that  would  rebut  claims  aiove  the  warranty ;  for  there  he  ftiall  not  rebut ; 
And  therefore»  if  any  ittndi  be  givtnt^  two  ituben  m  t\e  jlmpU^  with  a  -Jfm-rauty  t^the  rlAffi  arcf  his 
heirs,  the  eldefi  dies  wit  Lout  ijfur,  the  furvliur^  uU.it  U  bt  heir  to  him,  JttJhrM  hc  mt  rth-'t,  htcemft 
ittstitit  to  the  land  11  by  relation  above  the  full  of  lU  ivjtfr.ntyfancl  hc  cmis  not  under  thceJUat  «/ 
bim  to  nvhom  tht  tvatranty  ii  tmxdi,  jls  tlie  diireifor,  3ec.  doth.  Gu«  Litt.  385.  a. 

17.  Perfons  may  rebut,  and  perhaps  vouch,  who  are  neither  heirs 
.norfonriirlly  ajfignees  to  the  garrantee,  but  have  the  eftate  warranted, 
difpoAtione  &  inftituto  legis,  which  he  conceives  not  to  diflfer  ma- 
terially whether  they  have  fuch  eftate  warranted  by  the  common 
law,  or  by  aft  of  parliament.  The  firft  of  this  kind  is  tenant  hy 
the  curtejy.  The  2d  is  the  krd  of  a  villein*  The  3d  is  haflard^ 
where  the  anceftor  grants  lands  to  him  with  wamintv.  And  many 
other  eftates  are  of  this  kind  j  as  tenant  in  dower^  \i  endowed  of  all 
the  land  warranted  \  an  occupant^  tenant  by  the  Jiatute  ef  tR.  1. 
eap.  6.  where  the  femg  confems  to  the  mviftier ;  tenant  by  i^iS  $ 
Ph.  ^  M.  bccaufe  the  ward  coufcnted  to  her  taking  away  without 

the 
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the  guardian's  conlent ;  lartds^  warranted,  which  afkriecome for^ 
filtcd  to  the  king  or  other  lords^  &c.  Per  Vaughan  Ch.  J.  Vaugh. 
390,  391  392.  in  cafe  of  Bole  v.  Horton. 

j8.  a.  devifed  lands  to  M.  his  wife  in  fee.     M.  married  T.  aSalk.685. 
and  they  two  by  indenture  covenanted  to  levy  a  fine  to  the  uft  p^^  '^q, 
iftbem  for  their  liveSy  remainder  to  T.  and  his  heirs  with  warranty,  held,  that 
A  fine  was  levied  accordingly.     2".  devifed  the  premjfes  to  ^.  [his  thougUctfty 
daughter  and  heir  at  law]  and  died;  and  afterwards  iW,  died.     It  iJJ^n^^tjJJl 
was  objeded  to  the  title  of  E.  that  the  warranty  was  here  exe-  yet  he  may^ 
cured  upon  an  eftate  of  ufe,  where  the  heir  comes  in  en  le  poft ;  ^a^e  *ivan- 
and  therefore  E.  could  not  take  advantage  of  this  warranty,  and  warranty 
tiiat  the  warranty  is  only  to  T.  and  M.  and  to  the  heirs  of  U.  and  annexed  to 
Aot  to  thf  heirs  and  ajjigns  ofT.  and  that  £.  could  not  rebut  by  rea-  ^  eftate, 
fon  of  this  warranty,  and  fo  cannot  make  a  title  under  it.     But  it  l?^*^**** 
iv^hcld  per  Cur.  that  the  heir  of  T.  here  might  rebut,  though  Collioe's 
/he  comes  in  en  le  poft  before  the  warranty  had  attached,  as  well  as  cafe,  be- 
hc  might  do  after  the  warranty  attached^  contrary  to  the  opinion  of  ^^t^  ^?* 
Lord  Vaughan ;  though  one  that  comes  in  en  le  poft  caiviot  vouch,  ufes  the 
MS.  Rep*  Mich.  5  Ann«  B.  R.  Smith  v.  7'indal.  eftate  in 

law  in  pof- 
frffioo  is  transferred  Co  his  life,  and  he  is  tenant  of  tlie  legal  eftate,  and  has  all  advantages 
which  the  tenant  before  had  to  defend  his  eftate,  and  therefore  he  may  rebut  j  for  that  ii  to  de- 
fenU  his  eftate,  but  cannot  vouch  ;  for  that  is  to  recover  in  value  for  the  lofs«  It  was  (aid  per 
Ciir.  Mod.  193.  that  they  had  adjudged  lately  that  ceily  que  ufe  might  rebut,  in  the  cafe  of  Fowle 
V.  Dohle.— -  And  tliat  fo  it  was  held  Cru.  C.  io  c.afe  of  Spirt  v.  Bence.  And  Jo.  199^  in  c;^0 
of  Kendall  v.  Fux. 


(E.  c)     Rebutter,      What    Pcrfons    mt^    le    r^- see(c.c) 

butted. 


[l.  f  F.  diverfe  heirs   in  gavelkind  demand  land  by   wriiy   the  Warranty 
^  defendant  may  rebut  them,  as   well  as  the  eldeft  by  9^  '""J^J^ 
warranty  created  by  him  from  whom  tlie  land  comes,  (which  is  '^^/jt  be 
lineal })  for  they  ought  to  be  vouched  together,  if  it  was  demands  of  land  in 
cd  by  a  ftranger.  17  £.  3.  6i,  21  Aff.  pi.  8.  21  E.  3.  2i.     But  t'^v^ikhuioir 

^^^^^]  2jf  fori 

this  (hall  enfoe  the  order  of  the  common  law ;  but  releafe  (hall  enfue  the  order  and  nature  of  tlJQ 
laijd  or  inheritance,  and  ihall  be  a  bar  to  all  rha  may  claim  the  laad ;  quod  nga  negs^^ar.  ^r.  Gar- 
raotieSy  pi.  69.  cites  a  i  £.  3.  21.  and  ix  £.  4.  10. 

[2.  l^Buf]  the  defendant  cannot  rebut  them  by  a  collateral  war^ 
ranty  of  the  ancejlor  of  the  plaintiffs^  from  whom  the  land  does  not 
conuy  becaufe  th^  plaintiffs  could  not  be  vouched  if  the  land  fhould  f  ^6.6>  J: 
be  demanded  by  pother  without  aflfcts.  17  £•  3,  6).] 

[3.  But  he  inay  rebut  them  ^y  a  collateral  y^arranty  with  affets ; 
for  there  they  ought  to  be  vouched  by  reaion  of  their  poileilion,  if 
llie  adion  was  broug^  b^  a  ftranger.  17  £•  3;.  6i«  j 


N  3  if.  c)  l^cbttwr; 


( 

*^6  ©ouclicr* 


(F.  c)  Rebutter.    In  what  Cafes  it  may  be. 

S'mUtcc?*    [  I.    TprHER  E  the  tenant  may  vouch  he  fhall  not  rebut  25  E. 

that  a  man  3'  5^»  J 

roiiW'f  vouch  by  force  of  warranty  creatrd  mfith  an  vfe^yrt  he  inay  rebut  by  il  \  and  fo  the  warranty  U  of 

Cfiedit  a  Roll.  787.  pi.  i.in  cafe  of  Tcbbe  v.  Popplewdl. 

[  2.  \f feoffee  with  warranty  to  hhn  and  his  ajjigns  aliens  and  re* 
takes  eftate  to  him  and  his  ivife^  and  after  they  are  impleaded  by  the 
heir  of  him  that  created  the  warranty^  they  ih.all  not  rebut  him,  bc^ 
caufe  they  may  vouch  the  baron,  and  fo  come  at  the  w^ranty.  25  B'' 

3-  5^'  P®*"  Curiam.  ] 
S,  P.  Br.  3.  If  the  baron  has  caufe  of  aSiion  to  the  land  of  which  his  feme  is 

Voucher,      hound  to  warranty^  he  (hall  be  barred  and  rebutted  by  the  warranty  of 
13  A^M^    his  feme  if  fhc  be  alive  at  the  time,  &c,  Br,  Voucher,  pi.  131.  cites 

^Br.Gar.    |I  AfT.  I  a 

ranticsy  pK 

41*  ^tes  S.  C«  J^^d  M.  1 3  E.  3*  Ibid.  pi.  70.  cites  S,  C, 

4.  Trefpafs /ir  taking  of  toll  contrary  to  the  grant  of  H*  3.  the 
defendant  pleaded  a  grant  of  King  John  of  the  f aid  cuflom^  the  plains 
tiff  alleged  a  compoftliQn  between  the  2  vilsy  and  that  the  defendant 
by  takings  ^c.  has  broke  the  compofition ;  and  per  Knivet,  clearly  ho 
fhall  plead  as  here,  and  fhall  not  be  drove  to  the  writ  of  covenant, 
and  by  confequence  may  rebut  in  fuch  cafe.  Br.  Barre,  pi.  107.  cites 

39  E.  3-  13- 

5.  If  2  exchange  lands,  and  the  one  enters  by  the  exchange  into 

0ie  land  of  the  other,  and  enfeoffs  the  other  of  his  land  which  the 
other  had  in  exchange,  and  after  the  feoffee  is  impleaded  and  vouches 
by  the  exchange,  the  other  may  rebut  him  of  the  voucher,  inafmuch 
as  he  is  in  by  the  fcoffnunt  and  not  by  tlie  exchange,  as  it  is  faid. 
Br.  Voucher,  pi.  148.  cites  45  E.  3.  20. 

6.  Where  I  grant  to  my  tenant  to  hold  without  impeachment  of 
%vaftey  or  that  he  Jhall  not  be  impeached  by  ceffavit,  in  this  cafe  the 
tenant  may  rebut  by  it,  2xA  jhall  not  be  compelled  to  fue  writ  of  co^* 
venant,  Br.  Barre,  pi.  2^.  cites  19  H.  6.  62. 

7.  If  one  gives  ]znd  in  franka/moigne  orfrani'marriageyhec2n^' 
not  have  a  contra  formam  feoffamenti,  bec.iufc  there  is  no  certain 
fervice  contained  in  the  feoffment  or  gift,  and  therefore  out  of 
the  fl^tute  of  Marlbridge,  pap.  9.  but  he  may  rebut.  2  Izift^ 
i|8. 


[167]  (G,  c)    Rebutter^      What   Perfon.      In  Refpe<a 

of  Eftate,     In  of  other  EJlate. 

A  man  may  [!•  XJ  E  who  is  in  of  other  eflate  may  rebut,  as  if  the  warrant 
be  received  +1  ^s  anmxfd  to  an  eftate  taiU  and  donee  Uafes  far  life^  bm 


whub  he  gains  a  fee.,  yet  if  he  be  received  upon  de&ult  of  leilee,  be  ««».  *c.  \>j 
my  reb.it  the  donor.    45  E.  3.  18.  b.]        '  jA'^^ 

ihall  rebut  the  plaintiff  or  demaadant  hy  nvarranty  cf  fee  taih    Br.  iiarrey  pi.  23*  cites  45  B; 
J.  i«. 

jli  where  a  ^ft  in  tail  is  made  to  the  baron  andfenti  nuitb  warrantyy  and  they  Itafefor  ilf€,  and  the 

tnan  ft  im^lraded  iy  one  vfbc  is  bcir  to  the  warranty^  and  nukes  default  aft^r  defaultf  and  the  baron  and 

feme  are  received  by  this  reverfion  becaufe  they  leafed  for  life  the  reverfion  to  them,  yet  they 

may  rebut  the  pbimiff  by  the  warranty  of  tail.   Br.  ibid*        ^»d  yet  iftbey  bad  vouched^  the  vmcbe^ 

finidnot  he  eompell  d  to  warrart,  bitt  only  rfiue  t.M;  note  a  divcrfity,    Br.  Ibid. 

•2.  A.  feifed  in  fee  h:^eofed  J.  S.  and  W.  R.  to  the  ufe  0/ bimfe^  Cro.C,u^. 
and  M.  his  wife  far  fheir  iive'sy  remainder  to  B.  their  eldefl  fon  m  L'/^haUs 
/j;7,  remainder  i  5  C,  the  2d  fon  in  tally  &cc.  remainder  to  hi  i  daughters  between 
in  tntly  remainder  to  the  rv^ht  heirs  of  his  daughters  [of  A.']  after-  the  [  J  is  as 
wards  A.  by  deed  with  livery  andjeifin  gave  to  C,  and  A.  his  wife  Jf jt^j^JJ^*^ 
una  M  the  heirs  of  the  body  of  C  of  K.  begotten^  remainder  to  the  Cro.  C.  dif- 
iclrsofhis  body  rendering  to  A.  and  M.  a  rent,  with  warranty  fercntly 
a^ainfl  all  men.     Afterwards  A.  levied  a  fine  with  proclamations  to  r"?™.  ^J"' 
iftr angers  [and  their  heirs  with  warranty  againfl  all  perfons']  who  but  in  Cro. 
renaeredto  A  for  life^  [for  a  weelc]  remainder  to  C.  and  K>  as  before^  the'point  of 
A.  died.  M.  entered.. B.  furvived,  and  was  heir  to  A.  M.  died  B.  ^f^f  j,fta4 
entered.     It  was  obje<3ed,  that  after  th^  fine  levied  by  A.  with  j,  not  me^t 
render  to  him  for  life,  remainder  to  C.  and  K.  they  were  in  of  tiwed. 
other  eftate  than  that  to  which  the  warranty  was  annexed.     Butt 
reinived  contra  ;  for  the  fine  operated  upon  the  reverfion  of  A.  and 
is  in  confirmation'of  the  firft  eftate  of  C  and  K.  but  adihit  that  he 
be  in  of  other  eftate,  yet  he  may  rebut  well   enough   by  force 
of  the  warranty.     And  therefore  judgment  in-  cjeftment  was  given 
for  the  Icflee  of  C.  Jo.  199.  pi.  15.  Mich.  4  Car.  B.  R.  Kendal  v. 
Fox. 


(H.   c)      Proce/s  .  and    Proceedings    in    Voucher, 

&c, 

I.  T  F  the  tenant  vouches  foreigner,,  the  voucher  Jhall  be  determined  Br.  More*, 
^  in  banco,  and  if  the  vouchee  be  returned fummonedy  and  make^  d-inceftor, 
de faulty  the  ajjife  Jhall  be  remanded  in  pais  without  re-fummoning  the  ^^q'^**^"^ 
vouchee^  and  if  the  demandant  recovers  there  againft  the  tenant,  the 
tenant  Jhall  make  the  record  come  into  ^J«>^,  and  there  ftiall  have  judg* 
rocnt  over  in  value.     Br.  Voucher,  pi.  90.  cites  3  Afl*.  10. 

2.  When  the  heir  is  vouchid  within  age,  and  the  demandant  fays 
that  there  is  nofuch,  &c.  for  he  died  in  the  life  cf  his  father,  writ 
foall  not  iffue  tofummons  him,  by  which  the  death  may  be  returned, 
nor  the  demandant  cannot  fay  that  he  is  of  full  age,  and  pray  that  hjf 
may  he  viewed  y  for  there  is  no  fuch.  Br.  Counterple  de  Voucher, 
pi.  39.  cites  7  Aff.  4. 

3.  Pracipe  quod  reddat  againft  baron  and  feme  tenant  in  dower^ 
who  was  received,  &c.  and  vouched  the  heir  within  age,  and  prayed 
that  the  parol  demur  for  his  nonage,  and  prayed  that  be  be  fum^ 
m^rnd  in  this  county  and  in  %  others  \  and  ^e-  dcipandant  faid  tha^ 

N4  h^ 
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[168] 


he  has  aflcts  in  this  county  where,  j^c.  and  prayed  diat  the  proceA 
be  continued  there ;  et  noh  allocatur.    Br*  Voucher,  ph  65,  cites 

21  F.  3-  34-  . 

4*  Ii^  praecipe  quod  reddat,  if  the  tenant  vouches  tf^  the  day  of 
the  fummons  nturnedj  tb$  demandant  JhaU  not  have  xounUrplea  that 
the  vouchee  is  now  dead^  but  ficut  alias  fhall  be  awarded,  and  this 
fliall  come  by  return  oftheJhtriff\  but  at  the  day  that  the  tenant 
vouched,  the  demandant  might  have  faid  that  the  vouchee  is  dead  \ 
but  contra  when  it  is  incurrred  in  procefs,  Br.  Counterple  de 
Voucher,  pi.  30.  cites  21  £.3.  36. 

5.  Preecipe  quod  reddat  was  brought,  and  the  tenant  vouched^ 
and  procefs  fued  againft  the  vouchee  to  the  fequatur  fub  fuo  pericub^ 
which  was  returned  tardey  ard  the  vouchee  did  not  come  \  and  the 
demandant  had  judgment  to  recover  againft  the  tenant,  and  the 
tenant  in  miiericordia.  Br.  Scquatur,  pi,  i.  cites  42  £.  3.  13. 
Jini  per  6.  In  dower  the  tenant  vouched  the  heir  of  full  age  to  parcel  and 

Finch,  in  fi^gwed  deed^  as  he  ought,  and  for  other  parcel  he  vouched  the  heir 
tmrni  twK-  "*  ward  of  S.  for  parcel^  who  had  parcel  of  the  land,  and  in  ward 
thts  tU  bar  of  W*  who  hui  the  rejly  as  he  ought,  and  prayed  that  they  may  he 
offi'U^*"^  jummoned  in  this  county  and  in  divers  others^  viz.  the  one  guardian 
^twn^tho  ^^  ^^  ^°^y  '^  ^^^^  county,  and  in  another  county,  and  the  heir  in 
fuJgmaajhall  this  county  folely,  and  the  other  guardian  in  another  county  \  and 
ht  tbatjht  fuoimons  to  warranty  iiTued,  and  the  guardian  who  was  vouched 
^t^fitbe'bar  ^  ^^  foreign  county  came,  and  the  other  who  was  vouched  in 
if  be  has  [af  the  fecond  county  made  default,  and  where  the  heir  was  vouched 
W'*"^'^  of  full  age  he  was  efToigned,  and  this   guardian  who    appeared 

and  other.'  the  grant  of  the  king,  till  full  age,  and  demanded  judgment  rege 

^ife  ihac  inconfulto,  &c.     Bcllce.  faid,  you  (hall  not  be  received  to  fay  any 

^ainft^he'^  thing  ^n  delay  of  the  demandant  till  the  other  comes ;  but  per  t  inch, 

tenant,  and  in  przdpe  quod  reddat,  it  is  as  you  fay,  the  one  (hall  have  idem  dies 

he  over  in  till  the  other  comes ;  but  upon  voucher  in  ward  in  writ  of  dTwer^ 

^*'^^e  ^^n  ^^  "  vouched  for  his  portion^  and  he  who  comes  prjl^  fhall  he 

heir  when  received  tafpeak  for  his  portion.    Br.  Voucher,  pi.  38.  cites  48  E^ 

he  has  [af-     ^,    r^ 

fets].    But    ^    ^ 

when  the  heir  is  vouched  in  ward  there  every  one  (hall  anfwer  for  his  portion,  and  the  deman- 
dant Ihall  recover  againft  the  tenant,  and  he  over  againft  every  one  for  their  pfirtion,  lo  that  he- 
fore  the  tenant  has  recovered  in  vnhie  againlt  tltem,  he  (hall  have  their  portion  extended;  for 
though  the  one  has  aHets  to  make  in  value,  yet  e\ery  one  ftiall  render  according  to  bis  portion. 
Ibid. 

7*  Grand  capg  fhall  not  iflltc  till  the  extent  be  returned,  and 
idem  dies  given  to  the  eflbign.    Br.  Voucher,  pL  38.  cites  48 

E.  3.  5-  . 

Br.  Jadf-        8;  Formedon  in  the  county  of  Chefter,  the  tenant  vouched  to 

diftion,  pU   yf2txzoXy  two\  wbo  fluJl  be  Summoned  in  the  fame  country  and  7. 

^*  ^*  -       N»  who  Jhdll  be  funvmned  in  the  counties  of  jD.  and  N,  becaufe  he 

had  nothing  in  Chefter,  and  prayed  that  they  be  fummoned  in  the 

fame  county,  or  in  all  the  counties  as  the  law  will,  by  which  the 

juftices  of  Unjier  fent  the  record  into  bank ;  and  Hamur  would  have 

had  proceis  againft  the  two  in  Chefter,  and  idem  dies  given  to  the 

thin^ 


tibixii  anl  procefs  here  againft  the  third ;  but  per  Belke.  proeefi 
JhaU  be  made  againft  them  in  common^  and  at  one  and  the  fame  time% 
fer  if  the  one  appears,  he  (hall  not  be  put  to  warrant  before  the 
other  comes,  or  till  the  procefs  be  determined  againft  him,  and 
therefore  procefs  (hall  be  made  here  againft  all,  as  in  curia  magis 
digna;  by  which  it  was  awarded  t\\ax  procefs 'pall  ijfue  to  the  prince 
tsfurmnon  the  two  in  Chefter^  and  procefs  to  the  Jheriff  of  2).  and  AC 
to  fummon  the  other  thercy  and  when  the  warranty  is  determined 
here  in  bank,  allfliall  be  remanded \  Quod  nota.  fin  Voucher,  pi. 
41.  cites  49  £.  3.  9. 

9.  Where  three  writs  are  returned  and  none  of  them  ferved  againft 
the  vouchee^  the  demandant  ftiall  recover  againft  the  tenant,  and  he 
fliall  not  have  in  value  againft  the  vouchee ;  contrary  where  any 
writ  is  fervedagain/l  him^  and  he  makes  default  at  the  fequatur* 
Br.  Voucher,  pi.  86.  cites  14  H.  6.  7. 19.  20. 

10.  Prsbcipe  quod  reddat,  the  tenant  vouched,  znA  fummons  ad  f  |5q  1 
warrantizandum  iflued,  and  the  (herifF  returned  quod  mandavit  baU  ^  ^  ''' 
tivoy  &c.  qui  nullum  dedit  refponfum ;  by  which  iflued  non  omittasy 

and  the  fheriff  returned  quod  nihil  habetj  &c.  nee  eft  inventus^  &c. 
as  he  ought  in  this  cafe,  contra  of  the  tenant  in  formedon ;  for  he 
may  be  tummoned  in  terra  petita,  by  which  iflued  pluriesy  and  af- 
ter plus  pluriesy  and  then  fequatur  fub  fuo  periculo^  and  the  writ  was 
notfervedy  and  the  tenant Jaid  that  he  delivered  the  writ  to  thejheriffl 
and  (aid  that  the  vouchee  is  deady  and  that  he  died  after  the  ij/umg 
of  the  writoffequaturi  and  the  beft  opinion  was  diat  the  writ  of 
non  omittas  ihall  ftand  for  none  of  the  writs  which  is  ordinary  pro- 
eels  upon  the  lequatur ;  for  htjhall  havefummonSy  aliasy  pluries^  plus 
pluriesy  l^  fequatury  over  and  above  the  writ  of  non  omittas '^  quaere. 
Br.  Sequatur,  pi.  3.  cites  14  H.  6.  7.  20. 

11.  In  fome  cafe  two  fequaturs  fhalt  be  awarded,  as  where  a 
man  vouches  one  within  agCy  and  prays  that  the  parol  demury  and  the 
demandant  fays  that  he  is  of  full  agey  by  which  iffues  fummons  to  ha 
viewed^  and  aliaSy  and  plunesy  andfequatury  and  if  he  appears  at  the 
fcquatfiry  and  is  awarded  to  be  of  agCy  then  procefs  (hall  iflue  againft 
him  4S  vouchee,  viz.  by  fummons  ad  warrant izandum,  alias,  plUries^ 
andfequdtur ;  for  the  nrft  procefs  was  but  to  be  viewed,  and  not  to 
warrant  the  land,  and  fo  two  fequaturs  \  per  Vampage.  Br.  Se« 
quatur,  pi.  3.  cites  14  H.  6.  7.  20. 

12.  The  fequatur  ought  tobefuedhyihe  tenant  to  the  fheriffy  and  itiscaltea 
be  make  fuit  to  h|m  to  ferve  it  at  his  periL  Br.  Sequatur,  pi.  3,  a  fequaiur 
cites  14  H.  6.  y.  20.  per  Afcue.  f^^  fwo  p<- 

nculoy  bc- 
C9uf«  the  tenaiic  (haU  lofe  his  land  without  recompence  in  value ;  unlefs  he  upon  that  writ  can 
bring  ia  the  vouchee  Co  warrant  the  land  unto  him>    Co.  Litt.  101.  b.'  101.  a. 

13-  If  at  the  fequatur  the  writ  is  not  returned  fervedy  the  vouchee 
may  enter  voluntarily,  for  at  the  fequatifr  the  land  is  to  be  Joft;  but 
at  the  return  of  the  fummons  and  other  procefsy  he  cannot  enter 
without  proceis ;  for  the  land  is  not  there  to  be  loft.  fir.  Sequatur^ 
pL  3.  cites  4  H.  6.  7*  and  20.  Per  Darrantyne. 

14.  In  praecipe  quod  reddat,  the  tenant  vouched  tuoy  who  entered 
into  the  warranty  4fnd  v.ouc  bed  the  tenant  by  q  Jlrangt  namcy  and 

ihewc^ 


^  Qottc^er. 

{hewed  caufe;  the  voucher  was  granted,  and  procefs  iflucd  agahift 
him;  quod  nota;  though  he  was  the  tenant  who  had  appeared 
and  had  vouched  before;  quod  nota.     Br. Procefs, pi.  115,  citej 
I  f  £•  4.  7. 
^.Reoo.         15.  If  the  tenant  vouches  and  the  ^erijff^  returns  him  fummonedj 
^t'^'s^cil'  *^^  ^^  ^^^^  ^^^  come,  by  which  grand  cape  ad  valentiam  iflucs,  and 
Br.  Procefs    the  flicr iff  r^/«rfff  [that  the  vouchee  had]  nothing,,  the  demandant 
fl.  157.       (hall  recover,  (for  there  is  no  more  procefs  to  be  made)  and  the 
cites  s.  c.     tenant  over,  upon  a  default.    Br.  Voucher,  pi.  140.  cites  4  H.  7. 
18.  Per  Huffey  Ch.  J.  ' 

^P.Co.  16.  The  procefs  whereby  the  vouchee  is  called,  is  a  fummoneas 

393- *•  ^j  warrantizandum  \  whereupon,  if  the  (hcriff  returns  that  the 
vouchee  is  fummoned,  and  he  makes  defaulty  then  a  grand  cape  ad 
valentiam  is  awarded ;  and  if  he  makes  default  again,  \hQtT  judgment 
is  given  againfl  the  tenant^  and  he  over  to  have  in  value  againft 
the  vouchee,  if  the  vouchee  appears^  and  after  makes  defaulty  then 
parvum  cape  ad  valentiam  is  awarded;  and  ii  he  makes  default 
efgainy  then  judgment  as  before.  But  if  the  Jher  iff"  returns  that  the 
vouchee  hath  nothingy  then,  after  writs  of  alias  and  pluriesy  a  writ 
oifequaturfuhfuo  pericuk  (hall  be  awarded ;  and  if  the  like  return 
be  madiy  then  (hall  the  demandant  have  judgment  againft  the  tenantj 
but  not  to  recover  in  valuey  hecaufe  the  vouchee  was  never  warnedy 
and  it  appears  that  he  has  nothing.  But  in  the  cape  ad  valen- 
tiam, it  appears  that  he  has  aflets ;  and  his  making  de&ult  after 
fummons,  is  an  implied  confeflion  of  the  warranty.  Co.  Litt« 
loi.  b. 


(I.  c)     Pleadings  by  Tenant. 

When  the  1.  "tTirHERE  rent  charge  is  demanded  by  formedony  &c.  the  te-^ 
tenant  in  V  V   ^^jit  may  vouch,  but  then  he  ought  to  fay  that  the  rent  in 

urod^eddat  ^^^^  i^  rent  chargfy  and  that  J.  N.  was  feifed  of  the  land  out  of 

ejrent  wa-  whichy  &c.  dif charged  of  the  renty  and  infeojfed  him^  &c.  and  vouch 

Lt^^j^  ^f  ^^^  iond'y  per  Littleton,  quod  non  negatur.     Br.  Voucher,  pi, 

twPV  112.  cites  10  E.  4.  9. 

tbt  rfftt,  there  he  n€ftin',t  tojhetu  bow  it  wasdifchargcd  in  the  hands  of  the  feoflfee ;  for  the  densandant 
lias  nothingto  do  with  the  warranty;  for  he  is  not  to  he  charged  with  it.  But  when  the  vouchee 
pomes  in,  there  he  wlio  vouches  ought  10  Ihew  caufe  r  for  the  vouchee  is  to  be  charged.  Br. 
youcher,  pL  88.  citc^  21.  H.  7.  9  Br.  Recovery,  pi.  15.  cites  21  U.  6.  xo. 

2.  If  feoffor  will  implead  ohe  that  comes  in  en  le  poft,  the  te- 
nant may  in  his  plea  fet  forth  the  matter  and  conclude  his  plea  Ji 
tontra  warrantiam  fuam  he  Jhould  be  impleaded 'y  but  in  this  cafe  the 
plea  cannot  be  concluded  generally ;  but  he  that  will  make  ufe 
of  this  plea  coming  in  en  le  po(t  muft  conclude  in  this  fpecifd 
manner.  And  if  the  party  may  do  this  againft  the  feoffor  him- 
feif,  why  may  he  not  do  it  againft  the  heir  ?  There  is  no  odds  when 
the  warranty  defcends;  for  it  is  the  cftate  that  is  warranted. 
MS.  Rep,  Mich.  5  Ann*  B.  R,  Per  Cur.  in  Cafe  of  Smith  v* 

Tipdal- 

(K.c)     Pleadr 


©Wttcr,  J70/ 


(K.  c)     Pleadings  by  Vouchee, 

!•  I  N  admeafurement  of  pafture  the  tenant  by  his  warranty  was 
^  received  to  fey  that  the  demandant  was  his  tenant  j  judgment 
of  the  writ  brought  by  the  tenant  againft  the  lord,  Theloal*s  Dig. 
of  Writs,  lib,  13.  cap.  10.  £  17.  cites  tempore  E.  i.  Admea- 
furement, II,  '  ^ 

2.  It  is  faid  that  the  vouchee  may  plead  variance  between  the  orU 
final  writ  and  the  pone^  and  the  like.  Theloars  Dig.  of  Writs, 
lib.  13.  cap,  10.  f.  3.  cites  tempore  £.  i,  Br.  86 1. 

3.  Vouchee  may  plead  omiJlion  of  blood  in  the  defcent  in  writ  of  s.  P.infep- 
righL     Theloal's  Dig.  of  Writs,  lib.   13,  cap,  lO,  f.  3.;  cites  mcdonin 
tempore  E.  I.  Br.-86i.  J^e^vcr.^ 

If. cites  Mich.  18  E.  3.  4a.  and  Trin.  ^^  E.  3.  7S.  and  Pafch.  21  H.  6«  39^  S.  P.  Ibi<L 

1 8.  cices  Uiil.  it  £.  %.  Formodon,  59.  ■  ■  So  in  writ  of  aieV  by  parceners  the  tenant  by  his 
warranty  was  received  tu  abate  the  writ  for  repugnarcy  in  the  dcfccnt  apparent  iwihe  €$mt,  Theloal'« 
Pig.  of  VVritSj  Lib.  13.  cap  10.  f,  9.  cites  Trin.  3  £.  3,  Joinder  in  Adtiun,  29. 

4.  The  vouchee  cannot  plead  to  the  form  of  the  writ,  Theloars 
Dig.  of  Writs,  lib,  13.  cap.  10.  f.  r.  cites  M,  3  E.  2  Voucher. 
250.  2  E.  3.  40.  and  2  E.  3.  Br.  251, 

5.  It  was  fcid,  that  where  the  tenant  admits  the  writ  good  in  a  TUci^mi. 

bandet^  the  vouchee  by  this  may  counterplead  the  lien.    Brook  fays,  ?!^!^? 
•J  ju'-i         /t-ij-.   r  1.  •        not  plead, 

quaere  mde,  and  this  m  plea  or  the  land  \  it  leems  to  be  praecipe  tbattbtfiaeg 

Juod  reddat,    Br.  Counterple  de  Garrantie,  pi,  9.  cites  5  E,  2,  and  wA^r^thr 
itz.  Voucher  25 1.  tenements 

-*  are  luppo-- 

fed  to  be,  n  not  a  vill  but  a'hnmlef,  Thcloal's  Pig.  of  WritS|  lib,  13.  cap,  i.o,  f.  t.  cites  M.  5  fi. 
a.  Vo»icher  25 x.  and  with  this  ajjrces  T.  22  E.  %.  8. ' 

•  Frcccip:  quud  reddat  is  brought  in  S.  lubtrcai  the  Ittnd  is  in  D.  and  the  tenant  areepttel  the  writ,  antL 
vwcktd^  ami  the  vouch''  entered  intt  thi  iv.ir  rarity ,  and  pleaded  in  ifttr,  where  he  nnght  have  pkadtd  \Xl\i 
mai£rr  tc  tbrpKne ;  and  fo  he  loft  the  advantage  :  for  he  cannot  abate  the  writ  by  this  miftako  o£ 
the  vill,  hecaufr  the  tenant  has  aOirmcd  it,  but  hereby  he  might  have  drove  him  from  the  placfc 
Br.  Brief,  pL  186.  [sS;]  cites  22 H.  6.  12.  13.  ^[17^1 

6.  Tenant  by  his  warranty  (hall  plead  the  mifnofmer  of  the  de^  it  ^as  faia 
mandant,     Theloal's  Dig.   of  Writs,  lib,  13.  cap.   10.  f,  4.  cites  thnihcte- 

Hill.  7  E,  2.  Voucher  250.  nant  by  w 

/  -'^  warranty 

lhallf>le:id  mifhefmerofths  mstber  of  the  dtmandanK  Thelo.'»r«  Dig.  of  Writs,  lib,  13.  cap,  10.  f.  20, 
cites  H.  10  E,  3.  490.*— S.  P.  viz.  that  Ihe  had  another  name  of  baptifm.  Ibid.  f.  19.  cites 
Hill.  44  E.  3.  Eftoppel  S.-  But  Ibid.  S,  2t.  cites  Mich,  15  £.  3.  Eftoppel  238,     Tttit  in  writ 

of  cofina^c  the  tenant  by  his  warranty  Ihall  not  plead  to  the  writ^  that  tU  anujior  %J  tbt  dttmmdaiiS 
•fzobcfeftijin^  &C.  had  another  name  of  baptifm* 

7.  In  writ  of  entry  in  the  pojl  againjl  baron  and  feme^  fuppofing  Bat  thiT 
that  the  feme.  foU  entered^  Sec.  the  tenant  by  his  warranty  may  have  challenge 
diallenge  to  the  writ,  and  fhew  this  matter  in  abatement  of  the  ^  A^^iTJ^f 
writ,  Inafmuch  as  the  entry  of  both  ought  to  be  fuppofed.     The-  fore  f^e 
|oal's  Dig.  of  "yVrits,  lib.  13,  cap,  10.  cites  Mich.  9  E.  2.  Br.  vie^*',  o. 

«ia.  *  "^     *  therwifc  it 

'*^  will  nfk  «. 

bate  the  wrk*    Flezb.  Brief,  pi.  9ia.  g4(c»  St  C. 

8.1a 


171  Qouc^er. 

So  in  wnc        S*  In  writ  of  entry  within  the  degrees,  die  vouchee  vras  received 
of  entry  out  to  fay  that  he  enterei  by  another.     Thcloal's  Dig.  of  Writs,  lib*  13. 

wcw.ihe     ^^P' '®'  *•  *•  ^*^*  3  ^*  3'  ^^'  N^^-     Br.  742.  22  H.  6.  15. 

vouchee  was  received  lof had 'w  mbaiaiunt  qf  the  writ  fgivitrgwrU  within  tic  dfi^uu  .Theloal's  Dig. 
•f  Writs, lib*  13.  cap.  10.  f.  &•  cites  H.  %%  £.  3*  i.  and  24  E.  3.  32.  40. 

Where  I  9-  Tenant  by  his  .  warranty  may  plead  parcenary  of  the  part  of 

wfwjfx^^xiA  the  demandant  in  abatement  of  the  writ    Theloal's  Dig.  of  Writs, 
t^i     lib.  13.  cap  10.  f.  5.  cites  Mich.  9  E.  3.  467, 

and  vouches  me,  I  (hall  not  ahate  the  writ  by  the  JMntetuncy^  hut  Jhal/Jhew  it  ufrm  the  lieti,  and  ouft 
Irim  of  tlie  warranty.    Br.  Voucher,  pi.  70.  cites  ai  H.  6.  ^6  ■  The  vouchee  cannot  plead 

joimtnancy  orftveralttnancy  after  entry  into  the  warranty  in  abatement  of  the  writ,,but  they  are  Roc>d 
counterpleas  of  the  lien.    Tlieloal^s  Dig.  of  Writs,  lib.  13.  cap.  10.  f.  16.  cites  M.  la  H. 

10.  In    formedon  the    tenant  by  his  warranty  was  received 

to  fay,  that  an  anceftor  of  the  deTnandanty   to  whom  the  deman^ 

dani  is   not  made  heir^  was  Iqft  feifedy  &c.     TheloaFs  Dig.  of 

Writs,  lib.  13.  cap.  10.  f.  4.  cites  Mich.  6  £•  3.  288.  and  21 

H.  6.  39. 

JTvfinwrit       II.  The  vouchee   before  entry  into  the  warranty,   may    6y 

^Md^    /itf/    the  tenant  is   dead.     ITieloal's    Dig.   of  Wnts,  lib.    13. 

fmeTtbt     ^2iP'  i^-  ^'  ^*  ^^^^s  Pafch.  10  E.  3.  503.  ♦  5  H.  7«  40.  and  14 

vofoehee        H.  6.  7* 
can  fw/  fay 

tbtatheftmtiTdtaibcSoTteoXrfioX.0  the  warranty.    Theloal's  Dig.  of  Writs,  lib.  13.  cap.  10.  f. 
13.  cites  Mich,  a^  £•  3.  6>.  But  after  entry  he  (hall  plead  that  one  of  the  temnis  it  dJuU  The- 

loaPs  Dig.^  of  Writs,  lib.  13.  cap.  10.  f.  13,  cites  Mich.  44  E.  3.    Voucher  67. 
*  Br.  Voueher,pl.  105*  cites  5  H.  7. 38.  39.  S.C.  That  the  vouchee  may  plead  the  death  of  the 


He  was  re-  Ii«  The  vouchee  (hall  plead  difcontinuance  of  the  frocefs.  The- 
ceivedto  loaPs  Dig.  of  Writs,  lib.  13.  cap.  lo.  f.  6.  cites  Pafch.  10  E.  3, 
jie^omi/.  jo3^     5H.7.40.andi4H.6.7. 

^amri in  ihe  fumimns  ad  warrantizandum.    Theloars  Dig.  of  Writs,  lib.  13.  cap  xo.  f.  15.  cites  H. 
)H«4.  II. 

13.  Tenant  by  his  warranty  may  plead  to  the  matter  of  the 
count  and  writ,  as  repugnancy  between  the  writ  and  the  count  in 
matfer^  Theloal's  Dig  of  Writs,  lib.  13.  cap.  10.  f.  8.  cites  Mich. 
10  E.  3. 537.  ,        .     , 

r  172  1       ^4*  '^^  youcl)ee  in  entry  in  the  poji^  pleaded  to  the  writ  that 

SjOfiinthe    '^^  demandant  might  have  had  writ  of  entry  within  the  degrees.. 

f6jie^Jl%^  Br.  Enter  en  le  per,  &c«  pi.  38.  cites  22  E«  3.   i.  and  Fitzh. 

whovoMfW  Voucher  I3i« 

the  bar  of 

tbt  diffeifrr^  v/hofaid  that  the  d'ffeifor  diedfetfed,  an^  be  entered  as  heir^  and  indnued  the  feme  of  the  Sffcifa-p 
^namediii  tie  nurit,  and  aRenedtbe  two  parti  rffidue  to  another  named  in  the  writf  and  fo  the  demandant  may 
iav§  writ  within  the  degrees  $  judgment  of  writ  in  the  foftf  and  the  writ  was  abated  by  award ;  for  iC 
jball  be  againft  the  fime  in  the  per ;  for  ibe  is  in  by  her  baron^  and  (hall  be  againft  the  other  in  the 
per  &  cui ;  for  per  Wilby,  it  iball  not  be  in  the  poft  where  it  may  be  within  the  degrees.  Br. 
Vaocher,  pi.  7IK.  cites  a^  £.  3. 70..     ■        Br,  Brief,  pi.  46.  cites  S.  C.  Br.  Enter  en  ie 

per,  pU  23.  cites  S.p. 

lii/»n«*-  'S*  Cui  in  vita  in  the  poft,  the  tenant  vouched  W.  coufin  and 
A»,thete-  heir  of  W.  Knivet  bid  birn  (hew  how  he  is  coufm  and  heir',  but 
nM  vouched  fencot  &id  he  fiiall  not  upon  the  voucher  hut  upon  the  warranty  di^ 

Om  Jm  4U  , 

rfiigned^ 


rmgnedj  quod  non  negatur.    Br.  Voucher,  pi.  57.  cites  38  E.  cw^and 

3«c  heir  of  B« 

^  ^'  and  (hewed 

iww  couiin.  And  per  tot.  Cur.  He  nesd  mtjhfvj  htrw  coitjln  in  this  aftioDy  and  Che  record  was  cav 
Ccred  without  the  colinage  &c.    Br.  Vouciieo  pi*  76.  cites  15  £.  4. 4. 

i6.  A  man  vouched  the  heir  by  lien  anceftreU  who  came  and 
jdeaded  riensper  difcenty  and  the  other  e  contra*  Br.  Voucher,  pu 
128.  (bis)  cites  38  £«  3.  22. 

17.  Mortdanceftor  by  4,  where  the  tenant  vouched  to  warranty  Br.  Mon- 
in  a  foreign  county^  by  which  the  record  was  fent  into  bank,  and  danceftor, 
procefs  niAde  againft  the  vouchee^  who  came  and  entered Jimply  into  £  c  BroSc 
the  warranty^  andfaid  that  A.  wasfeifed  in  fee^  and  took  him  to  ba^  fays^  and  ia 
ron^  and  had  ifjue  %  and  died,  and  he  is  tenant  by  the  curtefy^  the  f«e  ^*wt 
reverfion  to  J.  and  prayed  aid  of  him,  and  that  the  parol  demur  ^^^J^]|j^ 
by  nonage  ;  and  there  it  is  agreed,  that  though  he  entered  fimply  be  taken  im 
into  the  warranty,  yet  he  warrants  only  fuch  ejiate  as  he  has  in  poj^  the  county^ 

jeffion^   viz.  the  tenant  who  has  vouched  him.  And  fo  fee  that  ^j^*^*^* 
he  may  fay  that  the  tenant  has  only  the  ejiate  for  life^  and  that  hi  vouch^ 
himfelfbas  only  ejiate  for  life;  notsu    Bn  Voucher,  pL  16.  cites  large ia 

4.1:/3.7.  Sr 

Brook  fays  the  cafe  feems  to  be,  that  4  daK^btcrs  were  bfirs^  the  one  entered  iWo  the  who/e,  and  tvoi 
^arasf  and  hati  ijjke  a  daughteP-f  and  died  ;  the  baron  tenant  by  the  curtefy  made  leafe  to  tU  tenant  for  bis 
««-»  tiU,  the  two  aunts  and  the  niece  jained  in  mortdancrfior  againfi  the  tenant f  and  be  vcuehed  the  tenant  bm 
the  citAeJy^  2nd  frayed  end  of  bis  own  daugbter,  one  of  toe  demuudinti ;  and  after  the  niece  was  noa(uite<L 
Uusmoiied  and  fevered.    £r.  .Vouchee  pi«  i6« 

18.  Tenant  by  his  warranty  rrnvfay  that  the  demandant  has  ano^ 
ther  writ  pending^  &c.  per  Finchclen,  Theloal's  Dig.  of  Writs, 
jib.  13.  cap.  lo.  f.  14.  cites  Pafch.  41  £•  3.  ii.  and  (ays,  See 
Trin.  5.  H.  7.  39.Quare. 

19.  In  praecipe  quod  reddat,  if  the  vouchee  comes  and  demands 
the  lien^  he  (ball  not  fay  after  this,  that  the  tenant  is  not  tenant  ^ 
quod  nota  bene.    Br.  Counterple  de  Garrantie,  pL  i  u  cites  45  £• 

3-  ^  . 

20.  Preecipe  quod  reddat  againfl  A.  of  7,  acres^  and  another  pracipe  Br.  Brie<; 

in  the  fame  writ  againft  JB.  of  two  acres j  and  J.  vouched  A  10^0  came,  P'-  2^: 
and  Jaid  that  the  land  demanded  againft  him  in  the  one  praecipe  is  ^^^  ^^ 
thefitme  iafid  which  is  demanded  againjt  A  who  vouched  in  the  firft 
praecipe,  judgment  of  the  writ;  and  no  plea,   becaufe  A.   who 
'vouched^  has  affirmed  the  writ  good.     Br.  Voucher,  pi.  36.  cites  46 

E-  3-  33- 

21.  In  formedon^  &c.  the  vouchee  jhall  not  have  plea  to  the  wr/V,  s.  P.  Br. 

where  the  tenant  has  admitted  the  writ,  unUfs  in  matter  appatentyand  Voucher^ 
things  whi^h  trench  to  the  mifchief  of  warranty.  Br.  Voucher,  pi,  Jj^tJ^\g 
70.  cites  21  H.  6,36.  Per  Newton.  3*70. 

22.  In  formedon  the  tenant  vouched^  and  the  vouchee  came,  and  Br.  Garraor 
entered  into  the  warranty'iZXiA  pleaded  releaje  with  warranty  of  an-  tic?,  pi.  33. 
ceflor  collateral  of  the  demandant,  whofe  heir,  &c.  to  J.  N.  then  te-  ^^!  ^'  ^' 
nant,  &c.  Que  Eftate  *  he  has ;  and  a  good  plea,  and  yet  the  vouchee  may  plead 
is  tenant  by  the  warranty^  but  not  tenant  in  fact.     Br  Voucher,  pi.  reicafe 
72.  cites  22  H.  6.  12.  "™^^*^  ^""l^* 

*  tenant  af. 

tcr  the  cntring  into  tlw:  warranty.    Br.  Voucher,  pi.  105.  cites  c  H.  7.  38,  39.  '  ■  «And  per 

•  Port,  if  the  demaadant  reltjfo  all  hit  right  to  ths  vouchee^  ajter  that  he  is  entered  into  tie  'warranry^  tlii9 

*L»73]  " 
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is  a  good  bar  {  for^  after  this  he  h  tenant  in  Unu,  and  comes  in  loco  tenentis.  fir.  Voucber,  pi.  •jZm 
cites  %z  H*  6.  IX. 

Br.  Brief,  23.  If  in  writ  of  entry  in  the  per  fsT  ^«/,  tlic  tenant  vaucbes  bim 

Fi'sil  dies    ''*  ^*^  ^''''  ^®  "^y  ^"^^^  *"^^  ''^^  warranty,  and  ^/r^^  in  abatement 
k.  C    *       of  the  writ,  by  falftfying  the  entry  j    par  Port.  Quod  tota  Curia 
concef&t.  Br.  Voucher,  pi.  72.  cites  22  H.  6.  12. 

24.  In  praecipe  quod  reddat  the  tenant  vouched  one  within  age^ 
and  prayed  that  the  parol  demur.  The  demandant  replied^  that  he 
VfjXi  fffullage^  prift.  Brown  faid,  that  the  form  now  is  that  the 
voucher  fhall  ftand,  and  after  he  may  fay  that  he  is  of  full  age. 
Per  Cur.  By  his  faying  that  he  is  of  full  age,  is  included  that  the 
voucher  is  granted -,  and  after  the  plea  was  admitted,  and  the  other 
averred  that  he  was  within  age;  quod  nota.  Br.  Voucher,  pi.  75* 
cites  22  H.  6.  48. 

25.  Iti  praecipe  quod  reddat,  per  opinionem  Cur.  the  tenant  by 
receipt  may  fay  that  the  land  is  ancient  demefne.  Contrary  of  the 
vouchee;  per  Littleton,  &  opinionem  cun  Br.  Voucher,  pi.  I36, 
cites  2  E.  4.  27. 

As  that  the  26.  The  vouchee  may  have  divers  fleas  to  the  perfonj  writy  and 
t^^iu^'ba  ^^'^"j  ^fi^^  '*'  ^^J^  continuance^  as  the  tenant  himfelf  might  have  j 
rovy  or  is  *  for  he  is  in  loco  tenentis.  Br.  Continuances,  &c.  pi.  8i.  cites  5  H. 

mulawed  or     7,  40,  ' 

€0Hid after  tbi  lafl  eenfinuance.    Theloal's  Dig.  of  Writs,  lib.  13.  cap.  10.  f.  iS.  cites  Trin.  5  H.  7* 
>Br.  Voucher,  pi.  105.  cites  5  H.  7.  38, 39.  S.  C.  &  P* 


(L.  c)  Pleadings   by   Vouchee,   wAere  there  is  a 

Voucher  over^ 

Br.  Vouch-  !•  ^TP  H  Efecond  tenant  by  his  warranty  fnay  fay  that  the  firji  ten- 
or, pi.  167.  -■■  ant  by  his  warranty  is  dead.  Theloal*s  Dig.  of  Writs,  lib* 
ekes  s.  c^     J 2^  ^»3p^  jQ^  L\o..  cites  Fafch.  18  E.  3. 17. 

RefummonSf  pi.  39.  cites  S.  C.     ■      ,  Bitf  Xhtjirji  tenant  by  bis  vtiivrsmXf  Jhall  not plmd  the  deaik- 
tf  theficmd  tenant  by  his  warranty,  ofttr  that  tbejuond  tenant  has  enterafinto  the  watmnty,  and  has 
fUadeiL    Theloal's  Dig.  of  WritS;  lib.  13.    cap.  10.  f.  22.  cites   Trin.  xz  R.  a.   Voucher 
Sx. 

Theloal's  2.  FormfedoH  again  ft  J.  who  'Uouched  E.  who  entered  into  thr. 

a/rits°lib.  ^orranty^  and  vouched  D.  and  procefs  returnable  o£labis  Michaeli&» 
13  cap.  10.  at  which  day  jD.  came^  and  faid  that  T  had  brought  formedon  againjf 
u  14.  and  jt,  the  tenanty  and  recovered  by  a^ion  tried^  judgment  of  this- 
w*J'S  writi  and  he  (hall  have  the  plea,  per  Fiiicheden  J.  clearly ;  for 

7.r.  9.  cites     1        .       .       ,;  ^      "i        ^  .  J      r  t  •      rir  ^ 

S.C.—  he  IS  tn  place  of  the  tenant^  and  the  tenant  himlelr  cannot  now 
In  forme-    have  it;  for  he  is  out  of  court.  Br.  Brief,  pL  506.  cites  41   E.  X» 

Jon  the /r-     10    x,/  »  r      J  T  ;>- 

ntmt  vouched  ' 

M#  who  entcrtdvalo  the  warranty  upanjummonsy  and  vouched  B,  who  was  fummoned,  and  entered  into 
the  warranty,  and  vouched  C,  andtrayid  that  the  p^v  ol  demw,  becauje  C*  is  Mt  infant  vuithin  agty  and  fp 
it  did ;  and  after  rcfummons  wasjued  againji  the  tenanty  the  jir/i  vouthecy  and  thefecond  vovcheey  huC  m# 
againfi  the  infant  who  was  vouched  ;  and  good  ;  for  he  was  not  fumniD9ed,  and  therefore  can- 
not be  refummoned  ;  and  thefecmd  vxutcbee  ple.nied  in  bar^  that  daring  the  time  that  the  parol  drnittrredw 
J*  S,  brought  fortncdjn  itguinfi  him  teruuu  ofibt  iandy  and  U  unftJJld  the  aSitnf  and  demandant  retovered^ 
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etitrtij  fmt  ^fate  iht  taumi  has ;  jndgroent  of  the  writ ;  and  avtrred  tbc  life  of  tim  wh  rtnvertd 
9ht  eJLit*  uii^  as  he  oiigbt,  becaufe  it  is  ;i  particuLrr  tJUiU<,  and  tk^  the  tislt  of  the  dswiamtatU  wa:  Kejn 
*  h«Houm  tht  title  tfbim  v/lto  recwered  ami  tbejudffmetit.  And  it  fcems  there»  that  this  plea  does  not 
belong  to  the  vouchee  ;  for  it  was  not  in  efle  when  he  was  votiched ;  for  all  ple.is  which  then 
were  in  eife  were  put  in  the  nouth  of  the  vouchee,  and  thei^efore  the  vouchee  diall  not  have  this 
plea  ;'  for  he  is  a  fliangcr  to  it,  and  this  matter  wns  not  in  efle  at  the  time  of  the  vouch^ 
to  warranty.  Sut  per  Tuwnfend  &  Kd>le,  the  vouchee  fhali  have  thofe  pleas,  and  feven4 
others^  which  happen  of  later  time.    Tamen  quaere  inde*    Br.  Voucher,  pL   105.  cites  5  H.  ?• 

3.  The  vouchee  for  parcel  vouched  0V^r,  and  fummons  ad  war-  Br.  Britd( 
rant'  was  awarded ;  and  as  to  the  relidue^  the  voucher  was  conn-  pf*  332* 
terplcaded,  &c-    And  at  the  day  given  thejir/t  vouchee  came,  and  ^jl^t^^ 
Jaid  thai  the  demandant  had  entered  Into  parcel  after  the  la/i  continue  forhe're«* 
uancey  and  held  a  good  plea  in  his  mouth.  Theloal's  Dig.  of  Writs,  mains  te- 

lib.  13.  cap.  10.  f.  17  cites  M.  5  E.  4.  117.  nantofthig 

^        ^  '  J         ^         /  part  which 

is  counterpleaded ;  and  he  is  alfo  tenant  of  the  reft,  till  the  fecond  vouchee  has  entered  into  the 

warranty.  Quod  nota. S.  P.  And  if  the  vouchee  dies,  thcjt  (hall  recover.  And  per  Cur.  This 

plea  goe>  to  all  the  writ,  and  he  need  not  make  other  anfwer  of  the  reft ;  for  the  entry  into  pait 
th»U  abate  the  whole  writ  i  for  he  has  falfified  his  own  writ  by  his  own  adt,  and  therefore  the 
iitqiirft  was  difchar^ed  as  well  of  the  counterplea  as  of  the  reik  Br.  Voucher,  pi.  109.  cites  &•  C-^ 
TMuai's  Dig.  of  Writs,  lib.  14.  cap.  7.  f.  6.  cites  14  H.  6.  21. 


(M*  c)  Pleadings  by  Tenant  after  Voucher ^  &c* 

I.   f  Ny»r/Wi/tf«  again/i  baron  and  feme  and  another^  2II  vouched,  Buto»/Ar 

^  etndprocefs  was  awarded  againjl  the  vouchee  \  and  after  the  "§^ricuUi 
haron  made  default^  and  the  feme  was  received ;  and  the  other  and  returned^  tiie 
ih^  feme  pleaded  that  the  demandant  had  dijjeijfed  them  pending  the  tenant  can- 
wnt^  ^c.    And  after,  at  another  day,  it  was  adjudged  that  they  ^^^l^ 
fhould  have  the  plea  after  the  voucher,  becaufe  the  demandant  had  dam  has  a^^ 
accepted  their  plea  at  the  firft  day.    Theloal's  Dig.  of  Writs,  feic^dhim  ' 
lib.  14.  cap.  7.  f.  I.  cites  Trin.  4  E.  3.  148.  g'cJl 

mumcu  Theloal's  Dig.  of  Writs,  lib.  14.  cap.  7.  f.  6.  cites  Pafcii.  20  E.  3.  Voucher  127. 

2.  After  voucher  the  tenant  flxall  not  plead  to  tht  form  of  the 
writ,  Theloal's  Dig.  of  Writs,  lib,  14.  cap.  7.  f.  2.  cites  M.  5 
E.  3.  223. 

3.  Nor  to  the  variance  between  the  writ  and  fpecialty^  notwith- 
ftanding  that  he  has  waived  the  voucher.  Theloal's  Dig.  of  Writs, 
lib.  14.  cap.  7.  f.  2.  cites  Pafch.  6  E.  3.  265. 

4.  In  mortdancejior  of  rent  againji  2,  the  one  vouched^  and  the 
other  pleaded  to  the  writj  and  the  demandant  counterpleaded  the 
voucher,  inafmuch  as  the  rent  was  rent-fervice  \  and  yet  he  who 
had  the  voucher  after  pleaded  feveral  tenancy  in  abatement  of  the 
•writ.  Theloars  Dig.  of  Writs,  lib.  14.  cap.  7.  f.  3.  cites  H.  9 
E.  3.  448. 

5.  After  voucher  the  Jheriff  returned^  that  the  vouchee  was  dead\ 
upon  which  the  tenant^  being  an  infant^  'Ui(»u.d  have  pleaded  join» 
tenancy^  and  was  not  received.  Theloal's  Dig.  of  Writs,  lib.  14. 
cap.  7.  f,  4.  cites  H.  18  E.  3.  6. 

6«  The  tenant   after  voucher,  and  the  waiver  of  the  voucher^  ^^  ^dpe 
may  fay  that  the  demandant  has   taken   baron  after  the  laji  con*  '^'^^.  '^^-^J 

tinuance*      .  ^^ 
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femes,  the     tinuance^    Theloal's  Dig.  of  Writs,  lib.  14.  cap«  ^.  f.  £•  citcf 

ttnantveucb'    "pot 
*/,andpro.   ^*  3*  *• 

cefs  continued  till  the  fummons  ad  warrantizandiini  ficvt  pluries,  and  the  one  ptalntif  bad  taken  R3- 
ton  pending  the  wri/,  and  was  nonfulted  ami  /tvet  ed  i  by  \%  hich  the  writ  was  awarded  good  for  the 
other,  and  did  not  abate  in  all,  notwithilanding  that  the  tenant  pleaded  it  to  the  wiit,  and  it  w«S 
tnfifted  for  the  defendant,  that  becaufe  the  tenant  firft  vouched,  and  after  pleaded  to  the  writ,  that 
therefore  *  he  was  waived  the  voucher,  and  all  advantages  of  Che  plea,  judgment^  &c.  £t  non  al- 
locatur. Br.  Voucher,  pL  S3,  dtes  39  £•  >  16. 

^r.^oQch^  7.  In  praecipe  quod  reddat,  the  tenant  vouched  Af,  and  daypven 
5esS.  C.  h  '^^^^  ^^^  ^0  procefs  awarded  \  and  at  the  day  the  tenant  came^  and 
Jaid  that  after  the  la/f  continuance  M.  died^  and  vouched  J.  as  fin 
4ntd  heir  of  ML  within  age^  and  prayed  that  the  parol  demur. 
The  demandant  faid  that  to  the  voucher  he  (hall  not  be  received  ; 
for  y.  is  a  younger  fon^  and  S.  is  an  elder.  The  tenant  faid 
proteftando  that  J.  is  heir^  and  pro  placito  that  he  entered  as  heir 
efier  the  death  of  M.  Judgment,  and  prayed,  the  voucher,  and  be- 
caufe the  demandant  could  not  deny  but  that  J.  entered  as  heir, 
the  voucher  flood.  Br.  Counterple  de  Voucher,  pL  25.  cites  38  £• 

3-27- 

8.  He  who  vouches  hwijelfcznnot  allege  difconfi nuance  ofproiefs  in 

his  own  fuit.   Theloal's  Dig.of  Writs,  lib.  13.  cap.  lO.  f.  13.  cites 
M.  40  E.  3.  36. 

9.  Note,  that  after  the  tenant  has  vouched^  and  the  fummons  ad 
warrant^  awarded^  the  demandant  cannot  counterplead,  pel^ 
Finchd.  nor  fay  that  he  who  appears  as  vouchee  is  the  fame 
ferfon  who  was  vouched  5  but  the  tenant  may  fay  that  he  is>  ano- 
ther perfon  of  t)ie  fame  name,  and  pray  procefs  with  addition^ 
and  fliall  have  it.  Br.  Counterplea  de  Voucher,  pi.  14.  cites  45 
E.  3.  6. 

10.  If  a  man  vouches,  and  the  vouchee  enters  into  the  warrantv, 
the  tenant  cannet  plead  7'eieafe  made  after  the  voucher^  and  after  the 
lajl  continuance ;  per  tot.  Cur.  for  he  is  out  of  court  by  the  entry  of 
the  vouchee  into  the  warranty.  Br.  Voucher,  pi.  86.  cites  14  H.  6, 
7.  19,  20. 

Br.  Vouch-  II.  In  praecipe  quod  reddat  the  tenant  vouched,  ^xA  fummons  ad 
«r«  P*-  *f'  warrantizandum  iflued  j  the  fherifF  reitrrned  quod  mandavit  ballivo^ 
2!!1tW-  Ac»  qui  nullum  dedit  refponfum ;  by  which  iflued  non  omittas ;  and 
joal's  Dig.  the  fheriff  returned  quod  nihil  habet^  &c.  nee  eji  inventus^,  by  which 
of  Writs,  ifTued  pluries^  and  after  plus  pluriesy  and  then  fequaturfuh  fuo  peri-' 
1*.  f.'^ciies  ^^^»  ^^  ^^  ^^^^  ^^^  ^^  Jervedy  and  the  tenant  faid  he  delivered 
S*  d  tliat  the  writ  to  the  Jheriff^  and  fiud  that  the  vouchee  'is  dead,  and  that  he 
it  was  held  died  after  the  iffuing  of  the  writ  offequatur.  And  the  beft  opinion 
tenant  may  ^^^'  ^^^^  where  Ac  tenant  vouches  one  who  enters  into  the  war'* 
plead  that  vanty^  and  vouches  over^  and  the  fecond  vouchee  enters  into  the  war^ 
the  vouchee  ranty^  the  tenant  may  fay  that  thefirfi  vouchee  is  dcad'y  for  otherwife 
the*day^of  he  Cannot  have  good  judgment;  and  therefore  it  feems  reafonable 
thefequa-  to  permit  him  to  have  the  averment  here.  But  Brook  feys  iti» 
tur return-  not  alike;  for  where  the  vouchee  enters,  judgment  fhall  be  given 
cd and  not  ggainft  him  if,  &c.  but  here  where  the  vouchee  never  entered  into  the 
warrantr^  nor  no  writ  ferved  agairfi  him^  no  judgment  JhaU  be  again/I 

kitm^ 


itJk^  but  the  tenant  (hall  lofe  the  land ;  but  he  fliall  not  have  judg- 
ment over  in  value  againft  him  who  never  appeared,  nor  any  pro- 
ccfs  ferved  againft  him ;  and  therefore  it  feems  that  he  cannot  have 

.  the  averment  of  die  death.  Quaere^  And  pier  Afcue,  he  cannot 
have  the  averment  of  the  death,  as  above^  but  it  ought  to  come  in 
by  return  of  the  iherifF,  And  per  Pafton^  if  the  tenant  has  3 
writs  s^inft  the  fberiff,  though  neither  of  them  is  ferved,  the  land 
is  loft,  by  which,  &c.  And  fo  it  feems  by  him,  that  he  (hall  not 
liave  the  averment  of  the  death  j  and  after  the  parties  agreed,  there- 
fore quxre  legem.  But  it  feems  that  he  (hall  not  have  the  aver- 
ment.   Br*  Sequatur,  pi.  3.  cites  14  H.  6.  7.  20. 

12.  Where  the  tenant  will  not  attend  the  counierpleay  he  fhall  be  S-  P«  T|i*- 

,  |)ut  over  to  another  anfwer^  and  there  he  may  plead  outlawry  in  the  ofV'rits^ 
demandant^  though  it  be  no  anfwer  in  chief.   Br  Voucher,  pi.  117.  lib.  14.  cap. 
(bb)  cites  ai  E.  4.  54.  7-  ^-  7.cick» 

^       '  ^    ^^  Mich,  it 

£;  4. 64. 

i^.  In  formedon,  the  tenant  vouched  one  who  entered  into  the  B».  Bar,  pi. 

Sfrmanty  upon  fummonsy  and  vouched  B.  who  was  fummoned,  and  e**i-avs^^j|j^ 

entered  mto  the  warranty^  and  vouched  C.  and  frayed  that  the  pa-  vbuchcc, 

rol  demur  J  becaufe  C,  is  an  infant  within  age,  and  fo  it  did,  and  ^^'^o  bad 

•after  rejunmom  wdsfued  again/}*  the  tenant^  the  jirft  vouchee^  and  f^f^^*,^^"* ^^* 

thefecond  vouchee^  but  not  again/1  the  infant.^  who  was  vouched,  pieade'a  the 

and  good ;  for  he  was  not  fummoned,  and  therefore  cannot  be  re-  ^«mc  plea, 
fummoned;  and  the  tenant  Jaid  that  during  the  time  that  the  parol  ^"^shdd  a* 

demurred,  y,  2^,  brought  formedon  againji  him  tenant  of  the  land^  gooU  plea 

end  he  confejfed  the  a^ion^  and  the  demandant  recovered  and  enteredy  in  bar  for 

que  ejiate  the  tenant  has^  judgment  of  the  writ,  and  averred  the  becauJJ?"^ 

life  of  him  who  recorder ed  the  efiate  taily  as  he  ought^  becaufe  it  faid  that  the 

is   a  particular   ejlate^  and    that  ^he  title  of  the  demandant  was  title  of  tiie 

mefne  between  tlte  title  of  him   who   recovered^   and  the  judgment,  jf^!^*JJJ^^^"g 

And  it  feems   that  this  is  no  plea  to  the  writ  for  the  tenant,  between 

^ta  good  plea  in  bar  for  him;  quod  nota  per  judicium.     But  the  title  of 

now  becaufe  the  tenant  has  day  in  court  again  by  the  refummons,  ^'"]^»"**  ^^^ 

and  is  tenant  and  party  to  receive  judgment,  (for  the  judgment  forfj^r'e^ii 

Ihall  be  given  againft  the  tenant  notwithftanding  the  voucher)  title ;  and  - 

aod  alfo  this   matter  is  happened   of  latter   time,  therefore  the  tiMtwpon 

tenant  fhall  have  this  plea.   Br.  Voucher,  pU  105.  cites  5  H.  7.  aneideT 

.  38>  39*  title,  the  te- 

nant may 

urell  confefs  the  a6lion  ;  and  iii  fuch  cafe  there  \s  no  covin.  And  the  reafon  why  thl^  goes  to  the 
•  a£ti«n,  and  Hot  to  the  writ,  is  (as  it  feehis)  becaufe  the  tenant  himfelf  has  purcluifetl  the  lapd  from 

bim  who  recovered  pending  this  writ  which  is  refummoned. — rTheloal's  Dig.  of  Writs,  lib.  14. 
.  cap.  10.  f,  a.  and  cap.  7.  f.  8.  cites  Si  C.  accordingly.  "^F 1 761 

For  more  of  Voucher  in  general,  See  jSge,  2[itl,  IFOtmeOOIt,  KetO'' 

^ei:p;Comm9n>  Warcontia  Ctiartae,  and  other  proper  Tidos. 
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iT , "  ^  (A)  At  the  Common  Law.  What  Perfons  fliall  be 
IZ^  JeifedtotheJirJiUfe.  In  Refpeft  of  their  Eftatcs 
» See  (E)        without  *  Noticc. 

^ 

This  is  in  *  [  X.  T  Y  feofflse  to  ufe  infeoffi  his  foHy  or  any  of  his  blood,  without 
nota  of  the  1  ^^y  valuable  confidcratioriyhc  (hall  be  feifed  to  the  firft  ufe  ; 

Twioe^a'"  for  confideration  of  ^ii^^fhall  not  take  away  the  ufe  raifed  by  va- 
•afe,  luable  confideration.  3  Rep.  81.  b.  Twine's  cafe,  ] 

A  nota  in  [2-  But  \{ feoffee  of  an  ufe^  which  is  raifed  by  confideration  of  hhodj 

Twine's  makes  feoffment  to  one  or  his  blood  without  other  confideration^  there 
•*  **  he  fliall  not  be  feifed  to  the  firft  ufe ;  for  they  are  in  equal  degree.  3 

Rep.  81.  b.  ] 
D.  ii.b.pl.       [  3-  If  feoffee  to  an  «/Jinfeoffs  another  without  confideration^  he 
5«;.  Trin.     flial]  be  feifed  to  the  firft  ufe.  3  Rep.  8lrb.  [a  nota  of  the  reporter 
28  H.  8.  in    in  Twine's  cafe.  ] 

cafe  01  the.  -^ 

Abbot  of  Bury  v.  Biickenbam.-*— And  Ibid.  Marg.  cites  S.  P.  refolved  accordingly  by  the  two 
chief  juftices  and  chief  baron  at  Serjeant's- 1 nn,  Mich.  8  Jac.  in  Brown's  oafe.— — S.  P.  in  Chud- 
leigh's  cafe,  Arg.  i.  Rep.  lai.  b.  cites  5  £.  4.  7.  b. 

*  S.  P.  Per  Brooke  and  Pollard  J.  though  the  heir  of  the  feoffees  has  no  notice  of  the  firft  ufe  ; 
per  Pollard  J.  But  if  it  be  upon  confideration,  and  to  him  who  has  no  notice,  the  ufe  is  changed  1 
per  Brooke  and  Pollard  J.  But  if  it  be  upon  notice  and  confideratien,  the  &rft  ufe  remains;  p«r 
Pollard  J.  Br.  Feoffmencs  al  l7feS|  pi.  10.  cites  14  H.  %,  4. 

♦[177] 

If  a  man  ^,  Tht  grandfather  in  fail  infeoffed  kvctzlj  and  declared  hy  his 

f^*s^re°ifcd  ^^^  ^*^^  the  feoffees  Jhould  hold  the  fand  till  his  debts  were  paidy  ana 

to  his  ufe,  after  Jhould  tnfeoff  his  heir  of  his  body^  and  died  ;  ^t  father  enterwdy 

andde-  and  made  a  feoffment^  the  debts  not  faid^  and  levied  a  fine,  and 
lift  will  ^" -/^''^^  ^  r/fov^ry,  and  caiifed  a   collateral  warranty  to  be  made^ 

that  they  and  died,  and  the  fon  entered.     And  by  fome,  the  feoffees  may  en- 

ftiaii  fell  ter  and  execute  the  eftate  to  him,  according  to  the  will  of  the 

Md  dfes'  grandfather ;  and  per  Huffey  and  Brian  Ch.  Juftice,  and  others,  cx- 

and  the  fe-  ^ept  Fairfax  «nd  Townfend,  the  fon  ihall  be  barred  by  the  collar* 

bffees  in-  teral  warranty,  and  the  warranty  of  the  father,  and  the  recovery, 

ufe ;  per  f^^  ^^^  Townfend,  the  feoffees  are  not  bound,  for  here  was  an  ufe 
KingfmlU,  in  tail ;  yet  it  feems  to  be  there  admitted,  that  the  feoffment  of  the 
^^^df  ffe  s  ^^^^  ^^  g^^  before  the  debts  paid  j  but  it  feems  to  me  the  fecond 
inay  feU  his  feoffees  (haS  be  feifed  to  the  firft  ufe  of  the  debt  till  they  are  paid, 
land.  Bv*.     and  then  to  the  ufe  of  the  eftate  tail.  Br/Feoffments  al  Ufes,  pi.  2X, 

Feoffments   ^^^  ^  fj.  7. 13. 

iftr  cites  14  H.  7.  33.  But  Brooke  makes  a  qucre  ;  for  x  5  H.  7. 1  x .  is  contrary*!     **And  p«r  Ti 
mail  J.  and  Reede  and  Fineiix Ch.  JufticeSi  if  imzn  declares  his  will,  that  isfiofftti /halt alien  i 
y,  S.  and  he  dies,  and  they  make  a  feoffment  over,  thefecwdfeofies  may  alien  to  J .  S.  for  the^B  k  ' 
a  BUMiier  »i*i«  in  J.  $4  JKf.  Fcoffincntt  ai  V£e»,gL  ta.  cites  14  H.  7.  33.  aai#i5  H.  7*  xs« 
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5.  Th^fime  df  the  feoffee  Jhallli  endowed  to  her  eivn  u/e  \  for  her  S.  P.whert 
eft^e  is  made  07  the  law,  though  f^e  be  adjudged  in  by  the  ^"JjJJ^'ul 
baron  -,  for  yet  it  is  by  the  law,  whether  the  hufband  will  or  no.  the  comJ 
Br.  Feoffinente  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  Per  Newdigate  monUw; 

^-^^  rco«« 

k  feems  of  the  ctower  ex  aCrenfu  patris,  or  ad  odium  ecclefiae ;  for  thofe  are  in  by  the  feoli^.  Br* 
FoolAnenta  al  Ufes,  pi.  i^.  cites  14  H.  8.  4. 

I 

6.  The  haron  of  afeyne  who  is  felfed  to  an  uJeJhaU  be  tenant  by  the 
turtefy^  and  is  in  me  poft  to  bis  own  ufc.  J3r.  Feoffments  al  Ufes,  pi. 
10.  cites  14  H.  8.  4.   Per  Newdigate  Serjeants 

7.  \^ feoffee  in  uft  he  of  ajeigniory^  and  the  hmd  efcheatSy  he  fhall  S.  P.aod 
have  the  land  to  the  fame  u(e  as  he  had  the  feigniory ;  for  this  comes  q  ^'  *"*^ 
in  lieu  of  the  feigniory.    Contra  where  feoffee  in  ufe  dies  without  hetr^  ufes,  &c. 
and  the  *  land  efeheats  j  per  Fitzherbert  J.    Nota,  good  diverfity.  i*t  13.  for 
Br.  Feoffments  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  u^^^ 

an.  old  property  after  the  prefent  fee  is  determined ;  and  ftnce  the  feofieein  u|e  has  taken  it  up  to  , 
the  ufe  of  B.  when  the  tenancy  comes  in,  he  ihall  have  it  to  thofe  ufes  to  whicli  the  property  was 
at  fiiil  granted. 

*  In  this  cafe  the  lord  fhall  be  feifed  tp  his  own  ufe ;  per  Newdigate  Serjeant.  Br.  Peoffxnentf 
al  ITfes,  pi.  ioh  /Ind  if  the  be'v  of  the  feoffee  he  within  age,  he  (hall  be  in  ward  of  the  lord^  and  xi» 
lord  IhaU  have  the  profits ;  per  Newdigate  Serjeanti  Br.  Ibid. 

8.  If  feoffee  in  ufe  recovers  land  in  value  upon  voucher^  this  (h^ll  s.  P.trilb* 
be  to  the  firft  ufe ;  per  Fitzherbert  J.  &  Pollard  concord*.  Br  Feoff-  ^w  of 
inents  al  Ufes,  pi.  10.  cites  14  H.  8.  4.  fif  Fwtb* 

recompence  muA  etifue  the  lofsy  and  ccfly  que  ufe  lofl  his  ufe  by  the  recovery. 

9*  If  feoffee  in  ule  makes  a  gift  in  taily  the  donee  (hall  be 
feifed  to  his  own  ufe;  for  there  is  a  confideration,  viz.  a  /^« 
rturey  between  them,  unlefs  he  exprefs  an  ufe  upon  die  gift,  or  in 
the  gip\  per  Brooke  J.  Br.  Feoffments  al  ufes,  pi.  10.  cites 
14  H.  8.  4. 

ID,  If  t\ie feoffee  in   ufe  makes  a   kafe  for  life^  he  fhall  have  f  j^yO  1    * 
fealty  \  for  this  is  to  the  ufe  of  the  leffee,  if  an  ufe  be  not  exprefsly  \    7     ^ 
rderved,  &c.  per  Brooke  J.  Br.  Feoffments  al  Ufes,  pi  10.  cites  14  fo^Jj^[^ 

H.  8.  4.  Qfe  makt  m 

Uaj€for 
iiftf  the  rtmainJtrfor  Kfe^  the  rtmmnicr  in  fee,  and  they  have  nptice  of  the  ufe,  they  fliaU  be  feifed  to 
the  firft  Qfe>  notwtthlhuiding  the  divifion  of  their  eftates ;  per  Brudnel  Ch.  J.  Br.  Feoffmeafii  al 

Vfes,  pL  10.  cites  14  U.  8.  4. 

11.  So  efdivtfe  by  teftament,  the  devifec  (hall  be  feifed  to  his  own 
ufe,  udeft  it  be  ottierwife  expreffed  ;  for  there  is  a  confideration       "* 
implied.  Br.  Feoffinents  al  Ufes,  pi.  10.  cites  14  H.  8.' 4.  Per 
Sxooke  J^ 

12.  If  feoffees  to  an  ufe  of  an  eftjite  tail  fell  the  land  to  him  who  Soiftet^^ 
has  notice  of  the  firft  ufe^  yet  the  bargainor  Jhall  not  he  feifed  to  the  itafeifcAto 

firfi  ufe  but  to  his  own  ule,  by  reafon  of  the  bargain  and  ble;  for  fj^^^^f* 
-the  froffees  have  the  fee-fimple,  and  therefore  their  file  is  good,  ^'^jil     % 
Br,  Feofiinents  al  Ufes,  pi.  57.  cites  thje  time  of  H.  8.  Per  Fitz-  ranee  by  htar» 
herbcrt  J.  ^'^^J'^'K 

^^jiirtf  J,  t9  tb€  mft  9f  thofmd  W,  S.  Myitis  heirs,  exprefftd  in  the  deed,  there  ^.  S,/I^il  be  feifed  to  bii 
^fUfmuJe,  and  nee  toihe  ufe  of  cefty  que  ufe  in  taily  nor  of  Jiis  heirsi  though  the  bargainor iiad  tioeia 
m£  ciiq,ttfo  ef  the  e^te  tail  at  the  time  of  the  bargaini  becaafe  the  ufe  was  cxpre&d  In  the  deed  1 

O  a    .  aod        .^ 
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knd  in  the  tim*  of  R.  S.  Fitzherbm  J.  w«s  of  die  fame  opinioo.  Br.  Feoffinenfes  al  UfeS|  pL  591I 
'  cites  5  £«  d.  per  Moat  ic  Hales  J. 

Sl  60^*  '  '2*  ^  °*^^  made  a  fioffment  in  fa  to  ^  to  his  own  ufe^  and 
|;c.l— .  ^^fioffets  made  a  gifi  in  tail  to  a  Jlrangtr  without  confideratim^ 
a  And.  136.  who  had  n9  conufance  of  ^hefirft  uft^  to  hold,  in  tail  to  the  uft  of 
in  Cor-       ^^^  ^^^  ^  ^^  ^y^  i&^m.    The  tenant  in  tail  (hall  not  be  fcifed 

Arg.  fays/'  ^^  ^^^  ^^"  '^f^j  ^"^  ^^  ^*s  own  ufe  J  for  the  ftatute  of  W.  a.  cap, 
that  not-  I.  wills,  that  voluntas  donatoris  in  omnibus  obfervetur,  that  a 
wiihtond-  ffian  ought  to  refer  his  will  to  the  law,  and  not  the  law  to 
pUnionof  ^^^  ^^^*  And  alfe  here  is  tenure  between  the  ^nors  and  the 
latetirne,  donee,  which  is  confideration  that  the  tenant  in  tail  (hall  be 
i^A*  5*^"    feifed  to  his  own  ufc.   Br.  Feoffments  al  Ufa,  pL  40.  cites  24. 

in  toil,  to      "•  **• 

the  ufe  of  C.  and  his  heirty  this  limitation  of  ufe  is  utterly  void;  and  ciles  this  cafe,  and  th^iC 
the  ftatute  i  R.  3.  diiables  fuch  celly  que  ufe  from  charging,  demifingi  or  granting  the  iand^  as 
has  been  held. 

14.  So  of  the  tenant  for  years  and  tenant  for  life,  there  fealty  is 
due.  Br.  Feoffments  ai  Ufes,  pi.  40.  cites  24  H.  8. 

15.  Where  rent  is  referved,  tiiere,  though  the  ufe  be  exprejfedto  tba 
ufe  of  the  donor  or  feoffor,  yet  this  is  consideration  that  the  donee  or 
lefiee  (ball  have  it  to  his  own  ufe.  Br»  Feoffments  al  Ufes,  pi.  40* 
cites  24  H.  8. 

16.  Where  a  man  fells  his  land  for  20  /.  by  indenture j  and  exe^ 
cutes  eftate  to  his  own  ufe,  it  is  a  void  limitation  of  the  ufe ;  for  the 
law,  by  the  confideration  of  the  money,  makes  the  land  to  be  in  the 
vendee.  Br.  Feoffments  al  Ufes,  pi.  40.  cites.  24  H,  8. 

17.  If  a  man  delivers  money  to  J.  S.  to  buy  land  for  him,  andJbe 
buys  it  for  himfelf  and  to  his  own  ufe,  this  is  to  the  ufe  of  the  buyer,^ 
and  not  to  the  ufe  of  him  who  delivered  the  money  ^  and  there  is 

'  no  other  remedy  but  a£Uon  of  defceit;  per  Norwich.  Br.  Feoffments 
.  ^  Ufes,  pi,  40.  cites  24  H.  8. 
"  ^     ■  18.  Fesffces  feifed  to  the  ufe  of  B.  before  the  flatutc    of 

ufes,  made  a  feoffment  by  confent  of  B»  to  J.  ^.  and  his  heirry 
to  the  ufe  of  y^  S»  and  his  hetrs,  ot  the  lame  land^.  y*  S.  bad 
notice  of  the  firji  ufe.  All  the  juftices  held,  that  J.  S.  fliould 
be  feifed  .to  his  own  ufe,  becaufe  the  ufe  was  fo  exprefled  upos 
the  feoffment.  Goldfb.  82.  pi.  23.  Hill.  30  £liz.  Staples  v.  Lark. 
19.  If  zfeoffinint  be  made  to  A^for  life,  remainder  in  fee  to  the 

(^pt  rf  J*  0,  and  A.  aliens  in  fee,  with  notice,  the  alienee  Ihall  not 
1^9]  ftaiid  feifed  to  the iirft  ufes ;  ror  the  tenant  for  life  has  no  power  £> 
to  alien,  and  now  this  feoffee  is  in  of  an  eflate  by  wrong,  quite  differ^ 
entfrom  that  to  which  tbi  irufts  wcrf  annexed.  G.  Law  of  Ufes  ao^ 
Trufts,  so. 

See  (0.6.)  (A.  2)    Ufes  at  the  Common  Law.    Averment  o^ 

an  Ufe.     Common  Law. 

fi.  1  F  barm  and femy  jeintenantt  in fety  fujfer  a  commm  rettveryi 

^  this  may  be  averred  t»  be  to  die  uie  of  the  baron*    Quxre, 

D.  J  &  4  Ma,  1+3.  S;a.l 

(A.  3) 
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(A.  3)     Uic.     ^6at  it  is.     j^nJ  the  Antiquity  and 

Original  thtrcof. 

!•    A  N  ufe,  bjr  the  confent  of  all  our  books,  is  a  eonfiditiii  and  Sv^J  ^ 
•^  trufi^  which  ccfty  que   ufe,  that  is,  he,  diat  makes  the  ^^^^^^1% 
eftate,  hath  for  him  and  his  heirs,  in  the  other  and  his  heirs,  to  whom  is  an  ^firii- 
the  cftate  is  given,  and  there  muft  be  a  privity  ofejtate  between  them ;  '^^  "^'T 
for  there  be  lundry  perfons  that  cannot  ftand  feifed  to  an  ufe,  ef-  prJI'o( 
pecially  where  this  privity  fails.     This  confidence  and  truft,  which  lands,  cbe 
makes  the  ufe,  is  not  ijfuing  out  of  the  thing  given^  but  is  collateral  *««**  ^^?^^ 
and  annexed  to  the perfon \  for  the  ufe  is  ufus  fruSus,  which  is  re-  ^ tbefeof- 
ferved  to  the  giver  when  he  hath  given  away  the  property  to  an-  fee,  accor4- 
other  i  for  he  hath  neither  jus  in  re^  nequejus  ad  rem^  but  only  a  con-   >»g  ^o  ^^ 
fidence,  which,  if  it  be  broken,  he  hath  no  remedy  but  a  lubpoena  c'^{J,d"nce 
in  chancery.    There  were  two  inventers  of  ufes,  fear  and  fraud  ;  repofed  ia 
fear,  in  time  of  trouble  and  civil  war,  for  iaving  their  inheritance  him ;  whitr 
from  forfeiture ;  and  fraud,  in  time  of  peace,  to  defeat  debts,  wards,  ^g{|(^|o 
cfcheats,  mortmains,  &c«    PerDoderidge  J.  Jo.  127*  i  Car.  i«  in  extetuisMf 
the  Ld.  WiUoughby's  cafe.  '« 'V'  that 

come  to  titC' 
JaaA  in  pnvSij  ofifatt  to  tbefeoffetf  and  untfer  thtjame  trufi  and  confidence  that  he  did  j  to  that,  to  every 
ufe,  1  things  are  inc'ident^'a  confidence  in  the  perfon,  and  a  privity,  of  eilate ;  and  when  any  of 
tbefe  ful^,  the  ufe  was  either  fufpended  or  deitroyed. 

2*  Br.  Feoffments  al  Ufes,  pi.  20.  cites  8  AiT.  i.  to  prove  that  The  ppi^ 

w£e$  were  before  that  time. And  Ibid.  pi.  9.  cites  44  £.  3.  25.  n»on  was 

to  fliew  that  there  were  feoffees  in  truft  at  that  time.  IJ'^J  ^".^ 

mm  law htJJare  tbeJlahtUof  qiaa  em^tmes  Urrarum,  but  ufes  wre  not  comrnon  before  the  famoftalute ;  for 
tfoH  tvay  ficfftiuta^  btfort  this  ftatate^  there  ««/  tenure  bttween  tbtfcoffors  and  the  f, -offer,  wh'ch  was  a 
tonfideration  that  the  feoffee  ihall  be  feifed  to  his  own  ufe.    But  after  this  flatuce  thefoofir.  fhmU 
kildtftbc  cbuflordy  and  then  there  is  no  confideration  between  the  fcoliee  and  the  feoffor,  without 
ipooey  paid,  or  other  fpecial  maiter  declared,  for  which  the  feolfee  fliould  be  feifed  to  hit  own 
vfe.    Br.  Feofifxnents  al  Ufes,  pi.  40.  cites  24  H.  8. But  Man  wood  J.  faid,  cbat.the  commence- 
ment of  ufe  has  been  as  lor^  ms  m^kind  have  bewpddedby  reafon.   And  although  no  mention  is  made 
of  ufes  in  our  ancient  bookt,  yet  tliat  is  no  argument  that  ufes  have  been  but  of  late  times.    Ufes 
were  not  common^  therefore  were  not  at  all,  is  a  non  fequitur.    But  Bycr  Ch.  J.  conceived  the 
beginning  of  ufes  to  be  Iwnmdiately  after  tbeftatute  oftmrtmam,  7  £.  i.  Stat  de  Religiofis ;  for  which 
caufc  thcv  were  driven  to  find  out  other  (hiru,iK>t  provided  for  by  the  ftatute.    bee  a  Le.  15,  &c. 
j>l.*5.    Brent's  cafe>    ■■  And  Holt  Ch.  J.  in  delivering  tlie  opinioaof  the  Court,  i»  Mod.  162, 
in  cafe  of  Jones  v.  MoRLSVy  fays,tl:at  they  are  indeed  Arange  things  in  their  nainrte,  and  of  new 
iiiveotion  in  the  law  ;  that  the  original  of  them  was  to*  avoid  the  fiatute  'fmortmain^  nnd  cites  Brent's 
cafe,  2  JLe.  14.     For  when  thofc  flatutes  prohibited  the  conveying  crtates  to  the  tkr^y^  they  foimd 
out  this  way  to  have  the  tjiatt  conveyed  tn  a  lay^perfonf  under  fecret  tnift^,  to  their  nfe,  which  in 
thofe  days  afiedted  the  confpience  of  the  people  i  and  till  the  lime  of  W.  8.  ehrgymnjet  in  Cbancety, 
who,  having  power  over  men's  confcience^,  informed  them  to  perform  thofe  ufes.     Indeed /or  a 
timt  ujes  were  kef  t  fecret,  and  did  not  much  api)ear  till  the  differences  between  the  houfa  of  Tork  and 
LoMcafiiTi  wherein  the  whole  nation  being  engi^eU,  both  parties  finding  thofe  ufes  convenient, 
aadfit  to  frefrve  their  eflate,  agreed  to  fupport  them  ;  fo  that  in  £^4th's  time  we  find  more  men- 
tion of  tnem  than  before,  and  they  being  thus  brrngbt  in  by  a  ^eral  confent,  were  afterwards  licl&ed 
into  form :  fo  that,  at  length,  if  a  man  for  money  aliened  and  granted  his  Innd  to  one  and  his  heirs, 
by  this  an  ufe  was  raifed  by  conftrudlion,  and  it  amounted  to  a  bargain  and  falc^>-  ■        d.  Law  of 
Vfes,  &c.  3.  4.  fays,  the  original  of  them  was  from  a  title  under  the  c'.vil  law,  which  alUwi  of  an 
^rmamary  pojfeffitn,  diflinafrom  the  fubfiance  of  the  thing  itfelf,  and  that  it  wdi  brought  ovrr  to  US  by  the 
yf''&»  'vho  were  mafters  of  the  civil  law  ;  for  when  they  were  prohibited  fronv  taking  any  thing 
in  mortmaiii,  and  after  feveral  evafions,  by  pu.V:hafing  lands  of  their  own  tenants  futfcring  recove- 
ries, and  purchafing  lands  round  the  church,  and  make  them  church.yards  by  bull  froip  the  pope» 
at  laft  this  way  was  inveated  oif  conveying  lands  to  others,  to  their  own  ufe :  and  this  being  pro* 

•[180]  O  3  p«'r 


2  So 


tsiiti* 


perly  matter  of  ecjuityt  it  mef  wilb  a  v»h  ftt^turahU  tnfiruSm  from  tlnjuifgt  of  the  cbmctrj  c9urtfVfh$ 
was  in  thofe  dap  cemrmttly  a  eler^ymkn ;  ana  the  clergy  thougiit  this  a  ilacuce  contrary  to  oatural  juf. 
tice,  and  fo  could  eafily  tolerate  any  aA  in  evading  it.  Thos  Vhis  way  of  (ettlement  began  i  but  it 
more  generally  prevailed  among  all  ranks  and  conditions  of  men,  by  rrafonofthe  civil  commotions 
betweea  the  Iwufes  of  Lancalter  and  York,  to  fecrete  the  pofTeiTions,  and  to  prefcrve  them  to  tbeir 
sflue,  notwithftai)ding  attainders.  And  hence  began  the  limitation  of  ttfes>  with  power  of  revo- 
cauoiu    G»  Law  of  Ufes  and  Trufts,  3, 4. 

3.  A.  Ji'lfd  ejf  one  acre  by  priority^  and  another  by  pefterioriiy^ 
makes  a^feoffment  in  fee  of  both  to  bis  ufe.  It  was  adjudged,  that 
though  both  pafs  at  one  inftant,  vet  the  law  fhall  make  a  priority  of 
the  uTes  as  if  it  were  of  the  lana  itfelf,  which  proves  that  the  1^  !s 
not  any  new  thing  \  for  then  there  fhould  be  no  priority  in  the  cafe. 
13  Rep.  56.  cites  28  H.  8.  D.  il.  Lord  RoITe's  cafe. 


See  tit. 
Coovcyan* 


(A.  4)     T[be fever al  Sorts  ^Conveyances  to  Ufes, 

and  their  Operations. 


*  ^F*  ^?     I.  ^  HE  R  E  are  but  3^rff  of  conveyances  to  ufes ;  the  two  firft 
BwmT^a)  ^f  which  only  will  feed  a  contingent ufe^     i.  Covenant  to 

pi.  3.  Beni-  ftaod  feifed  to.ufes.     2.  FeoflFment}  fine,  or  common  recovery  to 
«J»^  ^*       ufes.     3.  Bargain  and  fale  to  ufes.   •  By  this  laft  conveyance  only, 
fariwer.        ^^  contingent  tfe  can  ht  fupported.     2  Sid.  158.  per  Ncwdigatc  ]• 
Paich.  1659.  B.  R.  in  cafe  of  Heyns  v.  Villars. 


fclV     (^)     ^^^  Terfon  may  difpofe  of  it,  and  to  whom. 
«»cc««  What  Perfon. 

[l.  T  F  an  infant  cejty  que  ufe  had  made  a  will  of  the  ufe,  this  was 
^  void.    21  £.4.  24.  b.] 

[2.  If  an  infant  makes  feoffmmt  of  gavelkind  land,  warranted  by 
the  cuflomy  and  this  is  to  bis  own  ufe,  if  he  after  makes  a  will  of  die 
life,  this  is  void,  unlefs  the  cuftom  will  warrant  it.  21  E.  4.  24.  b.] 

3.  If feo fees  in  ufe  arc  dijjeifed^  and  after  the  dtffeifor  infeoffs  cdty 
que  ufcy  and  he  enfeoffs- a Jiranger^  by  this  the  right  of  the  leoficcs 
in  ufe  are  extin& ;  tor  he  had  right  of  an  ufe,  and  therefore  this 

[1 8 1  1  ^^^^^^^^  extinguifhes  the  firft  ufe ;  but  where  \i^ fells  the  land  and 
*  ^     J  afierfuffers  a  recovery^  this  is  void  j  for  by  the  (ale,  his  ufe  and  right 
e  gonej  per  Fitzherbert  J.  but  DeinUl  contra,  therefore  quaere. 


are 


Br.  Feoffments  al  Ufes,  pi.  8.  cites  27  H.  8.  29. 


See  (A) 


(C)     Ufes.    Who  may  befeifed  to  an  Ufe. 


s.p.and  \}*  T  F  a  man  poffeflcd  of  a  Urm  for  years  in  trufi  lor  another  be 
theiawdif-  *  attainted  of  treafon^  by  which  the  intcreft  of  the  term  corner 
pofi»«««    to  the  king  by  forfcinirc,  ^z'king  is  not  fubjca  to  this  tmft  be- 

caufe 


Mufe  he  comes  in  in  the  tofl^  and  •  cannot  be  feifed  to  an  ufe,  P.  property  of 
8  J.C.  Agreed.  Week's  cafe.]  ;;» -j/hc 

nfe  of  the  king,  he  cannot  take  it  underthe  truft  limited.    G.  Law  of  Ufes  and  Trufts,  lo. 

•  Br.  Feoffment  to  Ufe?,  pi.  31.  S.  P.  cites  5  E.  4-  7.  -A  perfon  attaint  cannot  be  feifed 

to  an  ufc.  Poph.  72.  in  cafe  of  Dillon  v.  Fraine.— — i  Rep.  T22.  a.  in  Chudleigh's  cafe.  ■ 
By  the  attainder  the  ufe  is  deftroyed.  Arg.  Mo. -^90.  cites  16  Eliz.  Sir  Francis  Thn^gmorton'f 
cafe.— After  oflfice  found,  the  king's  title  fliali  prevent  the  ufc  and  relate  above  it,  but  until 
office  the  cefty  que  ufe  is  feifed  of  the  land.  Ld.  Bacon's  reading  on  the  ft.icute  of  ufes,  34*8.  ■ 
G.  Law  of  Ufes,  fco.  5.  fays,  he  is  not  capable  of  an  ufe,  bccaiife  he  cannot  take  for  any  man's  be* 
nefit  bat  tlie  king's  --^— S.  P.  Ibid.  1 70.  ' 

[2.  At  common  law  before  27  i7.  ?.  of  ufes,  a  man  could  not  Cro.  J.400- 

give  in  tad  to  the  ufe  of  another,  becaufe  tenant  in  tail  could  not  paffh.  , -^ 

make  feoffment  to  bind' the  iflue  by  reaibn  o(  thejfatute  de  donis  jac  B.  fu 

conditionalibus.  H.  13  Ja.  B.  R.  per  Curiam  between  Cooper  and  theS.  C. 

Franklin.]  ,  ^Z^'Lf 

rr«A»/i  TT    0        r     r  ••        Opinion  01 

[3.  bo  ajtir  theJtatuU  27  H,  o.  of  ufes,  a  man  cannot  give  tn  tiic  Court 

tml  to  the  ufc  of  another,  becaufe  thejlatute  doth  not  intend  to  eft-  «pon  th* 

die  thofe  who  could  not Jiand feifed  to  an  ufe  before  thefiatute.  H.  13  f^^i"^"' 

Ja.  B.  R.  between  Cooper  and  Fnmklin.    Per  Curiam.  Co*  Litt.  that  he  was 

JO.  b.l  tenant  in 

tail,  and  the 
limitation  of  the  ufe  out  nf  the  tail  is  void  as  well  after  the  ftatute  as  before ;  and  that  the  chancery 
could  not  compel  him  at  the  common  laW'  to  execute  the  eftate*  3  Bulft  184.  Trin.  14  Jac* 

B.  R.  the  S.  C.  accordingly,  that  tenant  in  tail  cannot  iland  feifed  to  an  ufe.-^Roll.  Rep.  332.  pL 
40.  HilL  T3  Jac  S.  C.  adjomatur.— Ibid.  384.  pi.  6.  Trin.  14  Jac.  B.  R.  the  B.C.  and  S.  P« 
agreed ;  and  Houghton  J.  faid  it  would  be  repugnant  to  the  eft^te,  the  tenant  in  tail*  ftiould  ilana 
feifed  to  an  ufe.  Gotlb.  169.  pi.  375.  S.  C.  by  name  of  Franklyn's  cafe,  fays  it  was  refolded 
that  tenant  in  tail  might  fland  feifed  to  an  ufe  exprrjfcd ;  but  that  fuch  ufc  cannot  be  averred.  ■ 
If  I  give  bnd  in  tailj>y  deed  Ance  the  ftatute  to  A.  to  the  ufe  of  B.  and  liis  heirs  i  B.  has  a  fee- 
fimple  determinable  upon  the  death  of  A.  without  iffue*  And  like  law,  though  doubtful  before 
the  llacute,  was,  for  tlie  chief  reafon,  which  bred  the  doubt  before  the  ftatute,  was,  becaufe  tenant 
in  tail  could  not  execute  an  eftaie  without  wrong ;  but  that,  fince  the  ftatute,  is  qu  te  taken  away» 
becaufe  the  ftatute  faves  no  right  ef  intail,  as  the  ftat.  i  R.  3.  did ;  and  tt\at  reafon  likewife  might 
have  been  anfwered  before  the  ftatute^  in  regard  of  the  common  recovery.  Ld.  Bacon  on  the.  Sta- 
tute of  Ufes,  347. 

ly^oM  can  btJfiftA  te  the  ufe  of  another  but  be  who  eon  execute  ejiutc  to  erjly  fue  ufe,  which  Jball  he  fexfeUt 
n  the  law,  which  tenant  in  /<i/7  cannot  do,  for  if  he  executes  ettnte  his  ilTue  (hal  have  formedon ;  and 
alio  the  ftat.  of  x  1?.  3.  is  that  ail  gifts,  fcoffinenti,  and  grants  of  lejiy  fu  ufefhall  be  good  again  ft  allf 
^r.  faving  to  all  perfons  their  rights  and  interefls  tn  tail,  as  if  this  ftatute  liad  not  been  made  ;  and 
tberefore  tenant  in  tail  (hall  not  be  feifed  to  an  ufe.  Br.  Feoffment  al  Ufes,  p).  40.  cites  24  H.  t. 
«—S.C.  cited  by  Plowdeo,  PU  C.  555.  in  Walfingham's  cafe.— S.  C.  cited  by  Doderidge  J.  and 
by  Coke  Ch.  J.  3  Bulft.  185, 186.  Trin.  14  Jac.  B.  R.  in  the  cjfe  of  Cowper  v.  Franklin. 
Eftate  tail  implies  an  ufe  in  the  donee,  but  1^  a  writing  it  may  be  averred  to  be  to  the  ufe  of  the 
doBor.  D.  3x1.  b.  3TZ.  a.  pi.  14.  Pafch.  14  £liz  incafe  of  Andrews  v.  Blunt.  Eftate  tail 
cannot  by  exprefs  limiution  be  to  the  ufe  of  another,  z  Rep.  78.  a.  Hill.  43  Eli?-  C.  B  in  Let. 
Cromweirs  cafe  cites  S.C.  of  24  H»  8— a  And.  87.  in  Ld.  Cromweirs  cafe  cites  S.  C— Ibid* 
X36.  in  Corbett's  cafe,  cites  S.  C—-— Tenant  in  tail  cannot  ftand  feifed  to  an  ufe,  bceavfi'thc  ftatute 
has  fo incorporated  the  eftate  tail  to  the  tenant  in  tail,  that  it  cannot  be  devefted.  Arg.  3  Le.  190. 
in  Venable's  cafe.— S.  P.  So  th;it  the  chancery  which  is  bound  by  the  a£l  of  parliamenr,  cannoC 
torn  it  to  any  other  purpofe.    G.  Law  of  Ufes,  Sec.  1 1 . 

He  cannot  be  feifed  to  an  ufi  expreffrd,  fur  the  ftatute  de  donis  has  fo  fixed  the  eftate  tail  that 
tlie  donee  nor  his  ilTue  can  execute  this  ufe,  nor  can  he  be  feifed  to  an  implied  ufi,  for  the  tenure  * 
makes  the  coniidcration ;  but  in  the  cafe  mifineifur  grant  emd  render  and  cauja  tnatrimonHprelocuiiytbiBf 
may  he  averrid  by  deed  in  writing  to  be  another  ufe  or  intent ;  for  in  thefe  two  laft  cafes,  the  eftatet 
»emi  vejiedby  ah  ofparHameni,  as  in  the  cafe  of  a  gift  in  tailf  Jeuk.  195.  pL  i*  cites 
Cowper's  cafe,  and  2  Rep.  69.    Cromwell's  cnfa    ' 

G.  Law  of  Ufes,  &c.  205,  »o6.  fays  tenant  in  tail  cannot  ftand  feifed  to  a  ufe  t  for  the  intent  of 
the  ftatme  de  doni%  was  that  he  Ihould  hnve  the  lands  and  the  profits  of  them,  and  he  cannot  exfr- 
cute  the  eftate  to  the  ufe,  and  therefore  cannot  anfwer  the  end  of  the  creation  of  ufei,  viz.  that  the 
tertenani  Ihould  make  eftates  according  to  the  direAions  of  cefty  que  ufe  t  and  it  appeal's  by  the 
intent  and  fco|)e  of  the  a^tl^at  the  makers  did  never  intend  that  the  tenant  tn  rail  (ftiould  ftand 
feiied  to  m  ufe^for  they  have  reftrained  him  to  alien  to  prejudice  bis  iflue  {  but  were  to  ft^nd 
*[l«2j  O4  feiTe* 


feifed  to  an  ul^,  as  it  was  a  part  of  the  truft  repofed  in  him  to  make  eftates  according  tothf 
dire<5iion  of  celly  que  ufe,  fo  it  would  be  a  prejudice,  to  the  iflTue  i  and  the  ftatiite  vouid  neicf 
have  fo  carefully  preferved  the  land  to  the  iffue,  if  he  mieht  have  it  only  to  another's  ufe. 

jiA  kh^  4*  The  ^i/ff  cannot  be  feifed  to  the  ufe  of  another  but  only  tO 

cliTj    For  Wsown  ufe.    ^r.  FeofFment  to  Ufcs,  pi,  31.  cites  5  E.  4-  7. 

tlic  king  (hall  he  adjudged  indiffisrent  to  every  man,  and  if  he  ihould  be  infeoifed  to  the  ufc  of  ano« 
ther,  he  would  be  partial.  Br.  Feoliments  to  Ufcs,  pi.  37.  cites  7.  E.  4.  x6.  ■  ■  R.  3.  before 
his  afluming  the  eltate  royal  was  infcolfed  to  the  ufe  of  others,  the  law  was  tajjicn  to  he,  tha;  upoQ 
his  becoming  king  the  ufe  was  gone.  And  therefore  an  ad  was  made  in  the  ifVycarof  his  rei^n, 
cap.  5.  that  the  land  ihould  be  in  fee  in  cefty  que  ufe,  and  the  reafon  why  the  ufe  was  gopc  by  \.h% 
common  law,  was  not  becanfe  the  capacity  of  liis  body  natural  was  ccnfounded  by  the  dignity 
royal ;  for  this  capacity  remained  after  his  becoming  king,  and  in  this  capacity  he  held  the  Ian4 
aftfr ;  but  the  reafon  was,  becaufe  to  the  body  natural,  in  which  he  held  the  land,  the  body  po. 
licick  was  aflfociated  and  conjoined,  during  which  airociation  or  conjundUon  the  botly  natural  pnr-t 
ticipates  of  the  nature  and  effects  of  the  btxly  politick.  And  ilic  body  politick  cannot  be  feifrd  of 
^n  ufe ;  neither  can  the  body  natural,  during  the  time  that  they  are  together,  but  is  drawn  to  the 
quality  and  eftc6ls  of  the  body  politick,  which  is  the  greater.  For  R.  3.  disjoined  from  the  king 
does  not  hold  the  land,  but  R.  being  king  holds  it,  who  cannot  fo  far  debafe  himftlf  as  to  have 
land  to  another's  ufe  ;  and  fo  the  btnly  natural  by  participation  of  the  other,  is  not  of  the  famede** 
gree  as  it  would  be  if  it  were  disjoined  from  it,  nor  the  land  which  he  holds  in  the  fame  manner, 

PI.  C.  238.  b.  per  Walfli,  in  cafe  of  \Villion  v.  W.  Berkley. . The  king  ihall  not  be  Ic  (c(\ 

to  the  ufe  of  anotKer,  becaufe  he  is  not  compellable  to  perform  the  confidence.     Poph.  72,  in  cafe 

c[  Dillon  V.  Fraine. S.  P.  Gilb.  Law  of  Ufcs,  &c.  5,  6.    He  is  not  compellable ;  for  the 

chancery  has  .only  a  delegated  power  from  the  king  over  the  confciences  of  hisfubjeds :  and  the 
king,  i^ho  it  the  univerfal  judge  of  property  ought  (o  be  indifferent,  and  not  take  upon  him  tiie  . 
particular  defence  of  any  m.\n*s  eflate  as  a  truAce.  ■  The  king  cannot  be  feifed  to  ^n  ufe  ;  be* 
raule  he  is  ea  le  pofl,  and  is  paramount  the  conudence,  Jenk.  199.  pi.  91.— The  king  canriot 
be  feifed  to  an  ufe.  Cro.  J.  50,  51.  pi.  22.  per  Curiam,  Mich,  a  Jac  €•  B.  in  cafe  of  Atkins  v. 
Longvill,  5  E.  4.  7  E.  4.  and  nl.  C.  »?8.— He  cannot  be  compelled  to  execut<"  the  poflefiion  ta 
the  ufe  by  a  fubpcena,  becnufe  if  he  difobeys  he  cannot  be  compelled  by  imprifnnment-  Jenk.  195, 
|>l.  I.— Nor  can  he  be  feifed  in  truft  for  another  70  us  to  hav  rcmejj^  arainfi  tbt  king  for  it  fo  as  fo 
(;ompel  him  to  reconvey,  but  only  to  have  an  amovMi  mmiww.  Ar^.  Hard.  466.  and  per  Hale 
^h.  3aron,  467.  in  cafe  of  Pawlet  v.  the  Attorney  General.  But  fee  Vera.  43').  psr 

Aiafler  of  the  RpPs,  in  cafe  of  Ld.  Kildnreand  Rullace  relating  to  the  Iriih  forfeitures,  whore  he 
fays  he  takes  the  kiug  to  be  in  nature  of  a  truflee,  notwitl)ftanding  the  general  received  opinion  (q 
the  contrary. 

If  the  kii>g  be  feifed  of  land  in  the  right  of  his  dutchy  of  LancafVer,  and  corcnants  by  his  letters 
patents  under  the  dutchy  feal  to  ftand  feifed  to  the  ufe  of  his  fon,  nothing  pafieth.    Lj.  Bacon's 

Law  of  Ufes, 346. G.  Law  of  Ufei,  Ac.  X7p.  fays  that  of  all  the  lands  whereof  the  king  is 

feifed,  he  is  feifed  in  jure  coronae  for  the  maintenance  and  fupport  of  his  crown  <«nd  dignity.  And 
well  Rovernn:ent  of  the  commonwealth,  which  is  a  ufe  the  law  defi^ned  him  piimitu!^,  and  con- 
fequently  u  is  exdufive  of  all  other  ufes  :  neither  can  it  be  imagined  that  the  king  (houlu  :.-.  point 
of  honour  ilond  feifed  of  l{iuds  ouly  tv  the  bcue^t  and  advantage  of  anolheri  and  fo  to  be  a  I'ort  of 
jtailiffto  him, 

5.  The  ^uun  (fpeaking  not  of  an  imperial  quccfn,  but  ly  mar- 
riage) cannpt  be  feifed  to  an  ufe]  though  (he  be  a  bpdy  ennbled  tQ 
grant  and  purchafe  without  the  king,  yet  in  regard  of  the  govern- 
xncnt  and  intercft  the  king  hath  in  her  poffefTion,  {he  cannot  be 
feized  to  an  ufe.  Ld.  Bacon  on  the  Statute  of  Ufesj  347. 
Ibid.  pl.4<».  ^.  Where  feoffment  is  made  to  an  abbot  or  corporation^  this  (hall 
cites  24  H.    Ij^  ^q  jjjgjj.  Q^^^  yf^.^  unlefs  it  be  otherwife  exprefied ;  per  Brooke 

bklppTni-    J-  &  <}"«f^  tyin^t    ^r.  feoffments  ^  Xiits^^l  19,  ^ite$  1^  Ht 

inwasth^t    9*  4* 
an  aLlotf 


bodj-  natural,  which  has  reafon,  and  wliiih  by  the  order  of  the  chanccHoif  pf  England  may  he  com^ 
pcllt:*!  by  imprii'onment  to  perform  it,  this  being  the  way  to  have  it  performed,  and  no cbrporatioi\ 
confil\inV  •  of  ft .  ural  pcrfons  can  l>e  impruonedi  antl  thrir  body  nattiral  Ihall  not  be  imx*^'^'**4 


for  the  cifeu  e  of  ^leu  body  corpur^tc,    Ar-.  f  1.  C.  5}$.  b-  ««  \^i  «M  <|f  ^  ^'  ^  ^JP^  \\ 


H^wcfc 


urn*  I  S3 

HowcL  Boph.  74.  in  cafeofDUlon  v.Trainc  S.  P.*— ~Jenk.t95.  pi.  1.  $^.  P--— S^P.perUm^ 
Joftices,  RolL  Rep.>385.  Trin.  14  Jac  B.  R.  in  cafe  of  Coopor  v.  Franklin* 

A  writ  of  rigfat  by  a  college  .wa^  quod  damat  efle  jus  5c  iterediucem  foam  without  faying  ia 
jure  collegtt,  and  tlic  writ  was  awarded  good,  becaufe  the  words  in  the  writ  arc  of  the  fame  eifeSt 
vkh  the  other  wonis ;  for  a  corporation  cannot  have  land  but  in  right  of  their  corporatioD,  noir 
caa  they  demand  land  uidefs  the  right  is  in  right  of  the  corporation  ;  and  fo  the  feveral  ways  of  ofr- 
preffion  are  all  of  the  fame  effeSL  And.  272.  pi.  280.  Fafch.  ^3  Ellz.  All  Souls  College  in  Ox- 
ford's cafe  V.  Tamworth-^— Le.  153.  pU  212.  Trin.  31  Eliz.  C.  B.  S.  C.  accordingly.  And 
Aoderfon  Ch«  J.  faid  that  if  a  parfon  plendt  that  he  is  feifed^  he  ihali  fay  injure  ecclefix,  becaufe 
he  has  two  capacities,  and  without  foch  words  as  here  he  Ihall  be  intended  feifcd  in  liis  own  right  i 
but  if  an  abbot  pleads  that  he  was  feifed,  there  needs  not  fuch  words;  for  he  has  no  other  capaci- 
ty; and  fo  of  a  dean  and  chapter,  mayor  and  commonalty.  A  con^oration  aggregate  could  not 
be  feifed  to  an  ufe,  it  being  held  that  no  fubpcena  lay  againft  them.  Per  Holt  Ch.  J.  2  Vem.  399. 
Mich.  1700.  in  cafe  of  the  Attorney  General  v.  the  Mayor,  Uc*  of  Coventry .■ -■■  »  ..G^  Law  of 
V(es,  &c.  5.^  fays  bodies  politick  ai:e  not  capable  of  an  ufe  or  truit,  becaufe  they  are  bodies  framed- 
T  the  will  of  the  kin^,  and  are  no  fiirthei  capable  Chan  he  wills  them,  and  it  is  his  will  that  th^ 
ihould  purchafe  for  the  common  benefit,  and  for  the  ends  of  their  creation,  and  not  that  they  fliould 
take  any  thing  in  truft  for  others  1  alfo  being  incorporate,  the  chancery  had  no  procefsoathe  per- 

funs  to  connpelthem  to  difcharge  their  truft.         Ibid.  170.  S.  P. :—— 'A  corporation  cannot  ]>e 

feifed  to  an  ufe,  becaufe  their  capacity  is  to  a  ufe  certain  ;  again,  becaufe  they  cannot  execute  an 
eftate  without  doing  wrong  to  their  corporation  or  founder;  but  chiefly  becaufe  of  the  letter  o^, 
this  ftatute,  which  (in  any  claufe,  when  it  fpeaks  of  the  feoffee)  refteth  only  upon  the  word  fper- 
fmO  but  when  it  fpeaks  of  ceity  que  ufe,  it  adds  perfon  or  body  politick.  Ld.  Bacon  on  the  $tatnto 
pfUfes,347.  I  ' 

7.  Occupant  Jball  not  be  feifed  to  any  ufe}  perBrudncl*  Br#  Feoff-  ButG. 
ments  al  Ufes,  pi.  10,  cites  J4  H,  8,  4,  ^^  ^^ 

Trufts  tx.  fays  an  •ccupmt  may  be  feifed  to  an  ufe,  for  an  occupant  coiitinue$  the  eflate  for  life  as 
his  fubftirnte,  and  fo  mufl  take  it  as  he  had  it.  ■  iS.  P.  Hard.  468.  in  cafe  of  Pawii^C  Vy  fh«  AXi* 
porney  General. 

8.  Thofe  who  are  in  hy  recovery  are  feifed  to  tbefr  own  ufe,  and 
not  the  ufe  of  another.    Br»  Feoffments  to  Ufes,  pL  40.  cites  24 

a  8. 

g.  The  wife  may  be  feifed  to  the  ufe  of  her  baron  by  a  feoffment  A/wf », 
to  the  baron  and  the  feme  and  others,  where  the  baron  only  paid  th^  ^^and  a« 
purchafe  money,     Br.  Feoffment  to  Ufes,  pi.  51.  .     *^(^'^\ , 

dci-  years  of  difcretion,  jnay  be  feifed  to  an  ufe ;  for  as  well  as  land  might  defcend  onto  them 
from  a  feoffee  to  ufe,  fo  may  ihey  oriwiaatty  be  infeoffiedto  an  ufe ;  yet  if  it  be  before  the  fV<)turc,  an4 
they  bad  (upon  a  fiibpcpna  broi)3ht)  executed  their  eflate  during  the  coveiture  or  infancy  they 
might  have  defeated  the  fam^;  and  then  ihey  (hould  have  been  feifed  aga  in  to  the  ufe,  and  not  to 
th£ir  own  ufe ;  but  fihce  the  fUtute  no  ribplit  is  (aved  unto  them.  Ld.  Bacoii's  Reading  on  thf 
Statute  of  Ufes,  34S. 

• 

io.  Tenant  for  years  cannot  at  this  day  be  feifed  or  poflefled  to 
any  ufe,  he  has  only  a  poffeflion  and  not  feiiini  which  the  ftatute  of 
^fes  requires,     Jenk.  195.  pi,  i, 

II.  Lord  by  efcheat  fhall  hot  be  feifed  to  an  ufe,  becaufe  upon  the  Br.  P^off, 
pfcheat  he  is  in  en  le  poft,  and  paramount  the  confidence.    Jenk.  »TncnBB  to 

IQp.  pi.  92.  Ufes,pl.40» 

T^^    r    y  c:tesi4H. 

^;  Jenk,  195.  pi,  i,  S.  P.^— j  Rep,  a.  laz,  in  Chudleigh's  cafe  accordingly,  that  be  is  in  pa* 
ramount  the  ufe,  viz.  by  force  of  a  condition  in  law  annexed  to  the  land  at  the  time  of  the  crea- 
tion of  the  feigniory,  and  the  tenancy  comes  in  )ieu  of  his  feigoiory  which  he  has  to  his  own  ufe; 
and  the  writ  of  efcheat  fays^  that  ad  ipfum  reverti  debet  tanquam  efcaeta  fua ;  and  he  ii  not  in  ea 
]e  per,  but  et>  le  pofl,  and  the  lord  by  efcheat  lofps  his  feigniory.— r—S.  P.  Gilb.  Law  of  Xr{es» 
Ice.  172.  and  fays  further,  that  he  has  the  lands  in  fatisfaiftion  for  his  fervices  that  ai'e  now  gone; 
but  what  fatisfa^ion  wiU  it  b^y  if  he  is  lUU  to  hold  the  land  charged  with  the  ufio. 

J 2*  Sooizkrdcfa  v/7/p/«,  and  for  (he  (arnc  feafon,     i  Rep.  b v.  Feoff. 


}%2t  Oft** 

40.  cites      .    13,  f  0  of  a  hrd  thai  inUrsfor  martmaifty  and  for  the  &ne  reafon. 

tlia.?.      '  ^^P*  ^^^'  *•  ^^S'  ^"  CbucUcigh*s  cafe. 

GUb.  Law        14.  So  of  a  Zsr^  that  recovers  in  ceffavity  and  for  &e  fame  reafoiu 

of  uf0s,  10  I  Rep.  122.  a.  Arg.  in  Chudleigh's  cafe, 
ii.faysy  "^  *^ 

that  in  thefe  and  in  the  above  cafe  of  lord  by  efeheat,  they  claim  by  the  genera]  laws  and 
«    ftatutes  of  the  kiiigdom,  which  the  cbaocery  has  no  power  to  alter,  and  do  not  take  as  fubftitutes 
under  thofe  private  *  contradUto  which  t'rufts  are  annexed,  and  fo  cannot  be  puniihed  as  corrupt 
breakers  of  the  truft  which  thej  never  undercook.  ^ 

♦[184] 

Br.  Fooff.         15.  Tenant  in  dflwef'  (hall  not  be  (eifed  to  an  ufe;    for  the 

ments  to  ^^  gjy^g  j^^y  ^itx  cftate  in  confidcration  of  marriage,  and  (he  is  not 

4o.*'cites  in  in  privity  of  eftatc     j  Rep.  122.  a.    Arg.  in  ChudleigV* 

24  H.  8d—  cafe. 

She  is 

bonnd  by  a  trnfti  becaufe  Ihq  comet  in  in  the  per ;  per  Hale  Ch.  B.  Hard.  469.  in  cafe  of 
Pawlet  v.the  Attorney  General.— And  Gilb.  Lawof  Ufes,  xi.  fays  that  ihe  daims  by  themar- 
jiage  agreement  3  and  a  foflicrent  provifson  is  made  for  her  by  law,  which  is  a  3d  part  of  hii 
efl^lte ;  and  fince  a  private  contract  is  the  original  of  her  title,  (he  continues  the  eftate  of  her 
hulband  as  he  porchafed  it,  and  under  the  fame  tnifl  and  agreements.— —Bvt  Ibid.  171. 
faySi  that  becauf^  Ihe  comes  to  the  cftate  by  the  difpoficion  of  law,  for  the  advancement  and  eQ« 
coungeraent  of  matrimony,  and  this  efhite  ts  given  for  her  owamaintenancoi  and  is  coniequeotly 
czduiive  of  all  other  ufes  for  the  advanuge  of  other  people. 

^r.  Feoff.  16.  So  of  z  tenant  by  the  curtefy^  and  for  thp  fame  reafon.  x 
Sfesfu      ^*^P-  ^*^-  -^""S-  in  Chudleigh*s  cafe. 

40  cites  24' H.  8.   ■     Tenant  by  the  curtefy  (hall  not  be  bound  by  a  truft,  becaufe  he  comes  in  m 

the  poft.    Per  Hale  Ch.  B.  Hard.  469.  in  cafe  of  Pawlet  v.  the  Attorney  General. Gilb.  Iaw 

of  Ufes,  171.  gives  the  fame  reafotf  for  tenant  by  the  curfefy  as  are  before  mentioued  for 
tenant  in  dower. 

S.  P.  ac-  17.  A  *  diffeifor^  abator^  or  intruder^  fiiall  not  be  (eifed  to  an  ufe, 

cordingly.  though  he  has  notice ;  for  the  ufe  was  not  annexed  to  the  poflef- 
^efpo^?'^  fion  of  the  land  which  any  of  them  has,  but  to  th^  privity  of  eflatc 
Lm  Ch' F.  which  neither  of  them  has  j  for  they  are  not  in  in  privity  of  the  ef- 
bnt  he  faid  tate,  to  which  the  ufe  was  annexed,  but  en  le  poft.  And  fince  the 
that  cefty  ^^^y  ^^^  ^f^  ^oA  no  remedy  but  in  chancery,  and  that  Ac  chan« 
fljaii  com-  cellor  had  no  power  to  detern^ine  right  of  inheritances,  therefore 
peithefeof-  they  cannot  (land  feifed  to  an  ufe.  i  Rep,  I22.  a.  Arg.  in  Chud- 
fees  m         leigh's  cafc. 

chancery  to        &  - 

enter  upon  the  diifeifor,  or  to  recover  the^land  againft  him  at  the  common  law ;  and  thea 
chancery  wUl  compel  the  feoffees  to  execute  the  eftate  according  to  the  ufe,  and  the  chan- 
cellor ought  to  diredl  the  ufes  according  to  the  rules  of  law.  ■■  S.  P.  Gilb.  Law  of  Ufes, 
fcc.  10.  fays  tl)e  difleifor,  &c.  take  under  no  trufl,  but  defeat  the  eftate  to  which  the  truft 
«.a$  fubjoined;  and.thnt  upon  abill  by  cefty  que  ufe^  againft  the  feoffee  to  tlie  ufe,  the  vhan* 
eery  will  order  him  to  try  the  title  with  the  diffeifor  at  the  common  law. 
*  Br.  Feoffments  to  Ufes,  pi.  jo.  cites  14  H^  8.  4.  perBrudenell. 

s  Rep.  i£i.  18.  An  alien  cannot  be  feifed  to  an  ufe.  Poph.  72.  in  caie  of 
j.inChud.    DiUon  V.  Fraine. 

leigh  s  cafe 

i*-.— A,  infeoffed  an  alien  and  another  to  the  ufe  of  himfelf  and  his  wife  in  tail»  rensaioder 
to  his  own  right  heirs ;  it  feems  that  if  an  office  be  found,  the  king  fhaU  have  a  moiety  to 
his  own  ufe  by  his  prerogative,  and  the  other  ufe  in  this  moiety  is  gone  for  ever.  D.  a8}. 
b.  pi.  31-  Pafch.  1 1  Eliz.    The  King  v,  Jafper  Bois.  Mo.  390.  Arg.  cites  S.  C.        ■        « 

Roll.  Rep.  333-  Arg.  and  385.  cites  S.  C— — S.  P.  lA.  Bacon's  Reading  on  the  Statute  of  JJUih 
348.  but  fays  the  ufe  is  not  void  ab  initio.— —He  cannet  take  for  any  man's  benefit  but  the  king*s 
Gilb.  Law  of  Ufes,  9cc,  5.— .— S.  P.  Ibid.  170.  and  thereby  othen  are  excluded;  tidther  can  aa 
alien  have  lands,  and  coufcqucntly  cannot  be  feifed  to  aniife. 

■ 

4  "9- If 


^tzt.  '  1S4 

19.  If  a  bijhif  bargain  or  fell  lands  whereof  he  is  feifed  in  the 
right  of  his  fes,  this  is  good  during  his  life ;  otherwife  it  is  where  a 
biibop  is  infeoSed  to  him  and  his  fucceflbrs,  to  the  ufe  of  J.  D.  and 
his  heirs,  that  is  not  good ;  no,  not  for  the  bi(hop's  life,  but  the 
ufe  is  merely  void.  Ld.  Bacon's  Rending  on  the  Statute  of 
Ufes,  347. 

aa  yointeTiants  may  be  feifed  to  an  ufe,  though  they  come  to  it 
at  feveral  times,  it  being  derived  out  of  the  fame  fountain  or  free- 
bold.    1 3  Rep.  56.  in  Samme's  cafe. 

21.  One  that  comes  in  en  le  pofl  (hall  not  be  liable  to  the  truft,  Stit  if  mef^ 
without  exprefs  mention  made  by  the  party ;  and  the  rules  for  ex-  <>on  he 
ecuting  a  triift  have  often  varied,  and  therefore  they  only  are  bound  ""^®  ^ 
by  it  who  come  *.  in  in  privity  of  eftate ;  per  Hale  Ch.  B.  Hard,  le  poft^? 
469.  Trin.  19  Car,  2.  in  Scacc.  in  cafe  of  Pawletv.  the  Attorney  feeras,bf 
General  ^.u^^^ 

of  the  lora 
Hale,  th.U  they  fbaSl  be  luble  to  the  trail,    pilb.  Law  of  Ufes  aod  Trails,  1%, 

« 

(D)     Ufes   at   Common   Law,   and   Trujis  now  See(0.5) 
Who  Jball  have  them.     By  Defcent^ 

[I.  'T*  H  E  ufe  ihall  be  of  the  fame  nature  of  the  landj  to  defccnd 
^    as  the  land  ought,  j 
[2«  As  of  hcrough  engUjb  land  upon  general  feoffment s^  the  ufe  S.P.  GHkb 
ihail  defcend  to  the  youngeft.    21  £•  4.  24.  b.  D.  3^4  Ma.  ^^  ^ 

134- J  AsUiecomt 

[3.  So  of  gaveliitt J  hnd  to  all  the  males.    21  £.4.  24.  b.  5  ofchaocei7 

^  '        -*  ttaedefceoK 

«f  the  bndy  fo  it  cannot  alter  the  law  and  cuftom  of  a  place;  for  all  immemorial  cnftums  ani 
ubgti  are  part  of  the  Uws  of  the  laud. 

[4*  So  if  a  man  feifed  of  l^tnis  of  the  part  of  the  mother^  makes  Giih.  Law. 
feoffment  generally,  the  ufe  fhall  defcend  to  the  heirs  of  the  part  of  ^^  ^^^^  'J* 
themodier.    D.  3  &4  Ma.  134.  [pi. 9.]  ]  Ki^ 

[5.  The  fiime  law,  if  he  had  exprejfed  that  the  tdijbould  be  to  him  would  have 
and  bis  heirs.    This  ihould  enfue  the  land,  and  the  heirs  of  the  soj^  ^^  <^ 

girt  of  the  mother  (hall  have  it.     Co.  I.  Snelly,  100.  b.  Contra.  p^"ofVi^ 
.  3  &  4  Ma.  134.  9.     (Quaere  ceo.)  ]  m«iwr, 

and  an  uCi 
if  but  an  eftate  in  equity^  pert  of  the  eftate  in  the  land  r  for  the  rule  of  law,  that  tends  to  tlie 
cftablifbmenc  of  families  and  encounigeroent  of  indultry,  it,  that  thofe  that  take  benefit  as  rcpre* 
lentatiTes  fiioald  convey  it  all  along  in  the  blood  of  the  *firil  purchafor,  from  whom  the  benefit 
was  derived  ;  and  [in  this  cafe]  the  ufe  and  benefit  was  derived  from  the  mother,  and  the  ufe  was 
never  parted  with,  but  tlie  pofieffion  only ;  fo  the  ufe  muft  be  all  alouf;  conveyed  to  the  heirs  oa 
thatfide. 

If  a  rent  had  beeo  referved  to  him  and  his  hcin,  the  fame  fbould  go  to  the  heir  of  the  part  of 
the  father ;  but  here  the  land  and  living  moving  from  the  part  of  the  mother,  therefore  in  equity 
the  afe»4rlucb  is  nothing  but  a  truft  and  confidence,  Ihould  go  alfn  to  the  heirs  of  the  part  of  th« 
mother,  i  &fp,  loa  b.  in  Sbslly*4  Cafe,cites  7  H.  6,4.  b.  and  5  S.  4. 7.  b.— — Br.  Feoffmenta 
to  Vfen  pL  so.  dtei  h  H.  8.  4«  S«  P.    i  Sgc  tiu  Hw,  (\V. »}  pU  9. 10.  Gedbold  v 

[6.  But 


i«5 


nm* 


S.P.  I J  [6.  But  it  feetns  of  horough  tnglijb  land  it  would  be  (b  dearlTf 

Sep.  s<>      (for  dwre,  it  fee(ns>  a  man  cannot  make  any  other  to  have  it  by  .w<- 
^^    fcent,  but  the  youngeft.)  S  E.  4.  7-  ^O 

in  5  £.  4.  7.  and  cites  4  &  5  Ph.  &  M.  D.  i6^  ■      Br.  Defcent,  pi.  59.  cites  37  &  38  H.  S. 

S-  P»     '  Br.  Done>  &c.  pi.  42.  cites  S.  C.  and  S.  P.  that  the  eldeft  fon  Ihall  have  it.— — — • 

Hob.  31*  in  cafe  of  Counden  v.  Clarke,  Hobart  Ch.  J.  cites  fame  cafes ;  and  fays  that  this  b 
ont  of  the  cuftoni;  and  fo  muft  run  to  the  heir  at  the  common  law* 

C  L«w  of        [7,  If,  by  a  cufhim  of  a  manor,  land  in  fee  aught  to  defcend  to  the 
jlfcslc^     //ij/?  ^«^i/^r  onlyy  excluding  the  other  daughters,  there  beine  no 
*  fon,  and  a  truji  in  equity  defcends  to  the  heir^  this  (hall  go  to  the  ddefl: 

daughter  only,  to  be  relieved  thereupon  in  equity,  according  to  the 
cuftom  for  the  land.  P.  10  Car.  B.  R.  between  Jon^s  and  Lady 
Reufbie.  The  (aid  cuftom  found  in  B.  R.  by  a  jury  at  bar,  and 
thereupon  the  fame  term  decreed  in  chancery,  that  the  truJi  fiaUg9 
to  the  eldeji  daughter  alfo.] 

8.  The  pojjejfio  fratris  of  an  ufe  follows  the  analogy  of  defcents  at 
law.     And  fo  if  a  man,  feifed  in  fee  of  an  ufe,  had  iUue  a  fon  and  a 

[186  1  ^^"g^^^*^  ^y  ^^^  venter,  and  a  fon  by  another  venter,  and  devifes 
J  it  for  years,  and  dies  during  the  term,  the  daughter  fliall  have  it, 
and  not  the  fon ;  otherwife  it  had  been^  if  he  had  devifed  it  for  life* 
C  Ivaw  of  Ufes,  &c.  i8. 


Sr  (A)      (E)     Ufes,  Trufts  at  the  Common  Law.     fF6a 
.  (hall    be   faid  feifed    to   the  firfi    Ufe.   '  {No^ 
tice.] 

gm   1I    -j  [l«  T  F  A.  agrees  with  B.  to  leafe  J9/.  acre  to  him  for  certain  ycars^ 

Fol.  78 1 •  and  after,  before  he  has  made  the  leafsy  according  to  the  pro- 

t_   1^-    f  mife,  he  enfeoffs  C.  of  the  land  for  a  valuable  coniideradon,  C,  baV'- 

The  confi-    ing  notice  of  the  promife  before  the  feoffment  made,  C.  (hall  be 

^^"^rts  a     comteUed  in  chancery  to  make  the  leafe  to  B.  according  to  the  pro- 

^AntoC.'s  mite,  becaufe  of  his  notice.    P.  8  Ja«  in  the  Exchequer.    Per  Cu«« 

own  ufe;      riam.]  * 

but  the  no-  , 

tice  imports  a  feifin  to  the  former  ufes  \  and  where  the  aA  is  capable  of  a  double  interpretation^ 

that  mud  be  taken  which  coufifts  moft  with  equity.    O.  Law  of  Ufes,  &c.  7.  8. 

%  Uoll  Rep-  [2-  If  h,  feifed  of  land  in  trufifor  B.  covenants  with  J.  S,  in  con-^ 
305.  S.  C.  Jideration  that  he  will  marry  D,  his  daughter^  that  he  himfelf  wilt 

B*c<Jr'f^d  Ji^^fif^^  ^o  ^^^  "fc  of  J*  *>•  for  'if<^>  remainder  to  D.  in  fee.  The 
that  though  marriage  takes  efFeft,  y.  S,  not  having  notice  of  the  tru/f.  It  feems 
It  is  true  that  the  eftate  for  life  of  J.  S.  nor  the  remainder  of  D.  (hall  not  be 
that  a  confi.  fubjefl  tothe  trull,  becaufe  they  come  in  for  a  valuable  confidera- 
dcftroy  an  tion,  fcil.  marriage,  and  have  no  notice  of  the  truft.  .Tf» 
ufe,  odght    17  Ja.  Sir    Geo.  Reynolds  and  Peacock,  in  Chancery.    Du— 

to  be  more    bitatur.] 

flrong  than  J 

a  confideration  to  raife  an  ufe  need  be,.yet  it  would  be  mifchievous  if  J.  S.  who  married  in  confi— 

deration  of  this  land,  (hould  not  avoid  the  tr«ft  ;  for  he  lofes  thereby  the  advancement  he  mighe 

|>erchance  have  had  by  another  wife,  and  fo  by  a  mean  the  confideration  given  by  him  is  valuable  s 

icfides  that  ^bs^ng  meaas  10  fearch  and  tad  out  tliis  fecr,et  trull :  wkereas  on  the  other  fide^ 


Iht  mifehief  is  not  fo  peremptory  aad  condufiTe ;  for  though  cefty  que  trull  lifts  no  rediedy  againft 
the  loft  feoffee  that  comes  in  upon  the  confideration  ef  marriage,  yet  he  may  have  fubpoBoa 
againft  the  firft  feoffee  who  broke  the  truft  in  him  repofed,  and  fo  may  aid  himifelL  Bflt  «d^ 
jornatur. 

[  3.  If  J, /fifed  in  fee  before  %j  H.  8.  to  the  ufe  of  B.  and  the  beirs 
tttMisvfbis  body  J  and  for  default  of  fuch  heirs  to  the  ^  ofCL  infee^ 
and  after  A.  gives  the  lands  to  B.  and  to  the  heirs  general  of  his  body^  > 
and  after  B*  dies  without  heir  tnaU^  and  his  heir  general  of  Jiis  bod/ 
enters,  he  is  feifed  to  the  ufe  of  C.  to  whom  the  remainder  in  ufe  in 
fee  was  limited,  in  cafe  that  B.  at  the  time  of  the  gift  made  to  him 
bv  A,  had  notice  rfthefirft  ufe  limited  to  him  and  his  heirs  males« 
iLelw.  22  H.  7: 93-  Per  all  the  juftices  in  the  cafe  between  the  Lord 
Chamberlain,  Daubney,  and  Chicheften] 

4.  It  was  held  that  where  feoffees  In  ufe  be,  that  their  heirs,  and  U  Baeofl^ 


feoffees,  and  all  that  are  in  in  the  pery  without  confiderationy  or  upon  ?"  ^*^  ^^'^'^ 
eonfideratiouy  if  they  have  notice  ofthejirjl  ufcj  fliall  be  feifed  to  the  Ih^  Su^^ 
firll  ufe*    Contra  of  thofe  who  come  m  in  the  po/l^  Br.  Feoffments  of  vits^ 


al  Ufes,  pi.  10.  cites  14  H.  8. 4.  3 "a-  cites 

^  this  cafe, 

and  %%  H.  8.  and  (ays,  that  thofe  and  diverfe  books  prove^  that  if  the  feoiice  feUs  the  land  for  good 
Gonfideratkni  to  one  that  has  notice>  the  purchafor  fliall  Ibuid  feifed  to  the  ancieat  ufe ;  and  that 
the  reafon  is»  becaufe  the  chancery  looks  furthei*  than  the  common  law,  viz.  to  the  corrupc  con- 
fdenoe  of  him  that  will  deal  in  the  lan(L  knowing  it  in  equity  to  be  another's,  and  therefore  i£ 
if  there  were  radix  amaritudinis,  the  conhderation  pux^eth  it  not,  but  it  is  at  the  peril  of  him  tliat 
gives  it ;  fothat  confideration>  *  er  no  confideration^  is  an  iHae  at  the  comnxn  law;  but  notice,  or 
no  notice,  is  an  iffue  in  chancery.  ^r  _  o    -i 

5*  If  A.  covenants  with  B.  that  when  A.fballhe  enfeoffed  by  B.  of  s.C.  cited 
thru  acres  in  D«  that  then  the  faid  A.  and  bis  heirsy  and  all  others  ^f  ^^^y 
feifed  of  the  land  rf  the  faid  A.  in  S.  Jball  be  feifed  thereof^  to  the  ufe  of  j^/,^ 
the  faid  B,  and  bis  heirs ;  there  if  A.  makes  a  feoffment  of  his  land  345*18 
in  D.  and  after  B.  enfeoffs  A.  of  the  faid  3  acres  in  D.  there  A/s  £^^'-  H.  R« 
feoffees  fhall  be  feifed  to  the  ufe  of  B.  notwithflanding  that  he  had  '^^^^i 
no  notice  of  the  ufe;  for  the  land  is  and  was  bound  with  Ae  ufe  v.  An- 
afbrdaid,  *  to  whofe  hands  fbever  it  (hall  come ;  and  it  is  not  like  drews.— s« 
to  where  the  feoffee  in  ufe  fells  the  land  to  one  who  has  no  notice  ^f  ^^^^^"^ 
of  die  firft  ufe ;  for  in  this  firfl  cafe  the  ufe  was  not  in  effe,  till  the  g^  Uw  of 
fec^ment  be  made  of  the  3  acres,  and  then  the  ufe  commenced.  Ufes,  132* 
Br.  Feoffincnts  al  Ufes,  pL  50,  cites  30  H.  8.  ^^cm^^''  '^ 

muft  beonderllood  that  the  feoffment  was  made  without  con(ideration«    And  qtuere  then ;  for 
if  ic  were  made  with  conficleration,  then  there  is  no  more  reafon  the  land  ihould  he  charged  wkh 
the  ufe  into  whofe  hands  foever  it  came»  by  reafon  of  the  covenant,  than  there  is  b/ reafon  of  a  uie 
aftually  raifed ;  for  a  covenant  cannot  extend  beyond  t^e  thing  itfelf. 
*  s  Sid.  98.  fay^  that  this  was  denied  in  Cbudiey's  Cafe. 

6.  If  one  had  made  a  feoffment  before  the  flatute  27  H.  8*  to  the  vBr.N^C.pi, 
life  of  the  feoffor  and  his  heirs,  and  Atfeoffiet  bad  made,  a  leafe^  re*  136.  dcet  ' 
ferving  a  rent  to  one  who  had  no  notice  ojfthe  ufcy  the  leffee  fhould  h  ^""""^ 
have  me  land  to  his  own  ufe,  and  the  notice  is  not  material.    And.  vies,^^. 
314.  in  Cafe  of  Dillon  v.  Fraine,  cites  Br.  Feoffments  to  Ufes,  pL  cicesVc. 
47. 30  H.  8.  --^^ 

words  of  demife  equally  pafs  an  ufe,  at  if  there  were  exprefs  words  to  transfer  it. 

7«  If  ^«  be  indebted  to  the  queen^  and  if^eoffs  B.  and  C  to  the  ufe 
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ffA.  and  his  hilrs^  and  y.  S.  having  notice  thereof  pvr chafes  pared 
of  the  land  of  the  feoffee,  he  fhall  be  feifcd  to  the  firfl  uie  of  which 
he  had  notice,  diat  the  land  purchafed  was  not  in  confcience  the 
land  of  thofe  who^nfeofFed  hitn,  but  in  trufl  to  retain  it  for  the  ufe 
of  cefty  que  ufe.  But  otherwi/e  it  is,  if  A*  had  enfeoffed  B.  and  C. 
to  take  the  profits^  or  to  fell  for  payment  ofdehts^  and  one  who  has  no- 
tice thereof  buys  the  land,  this  fhall  be  to  his  own  ufe.  Sav.  15.  pi. 
39.  Pafch.  22  £li2.  Sir  Thomas  Ragland's  cafe. 
/  8.  A  feoffment  in  fee  was  made  to  the  ufe  oiA.for  life^  remainder 

to  B.for  lifcy  remainder  to  C.  in  fee,  and  afterwards  yf.  enfeoffed  J. 
S.  who  had  notice  of  the  ufe.  The  fame  taices  away  all  the  other 
ufes }  and  though  J.  S.  had  notice  of  the  ufe,  yet  he  fhall  not  be 
leifed  to  the  firft  ufe;  for  the  eflate,  out  of  which  the  firfl  ufe  did 
arife,  is  taken  away,  and  then  alfo  the  ufes.  Arg.  3  Le.  158.  pL 
205.  Mich.  29  Sc  30  Eliz.  i^  cafe  of  Cadee  v.  Oliver,  cites  De- 

lamere's  cafe. 

B«t  hf  the 
modem 
courfe  of 
chancery, 
if  the  Af  a/ 

tU  owners  i^ftbe  land  have  mtice  of  the  trvfi,  the  lanci  is  in  veiled  with  it,  and  they  fhall  be  infbrced 
by  a  decree  in  chancery  to  fet  it  np  again  ;  fot*  the  land  was  ai  fird  hound  and  attendant  to  anfwer 
the  trail  { and  where  the  owners  of  the  land  knew  of  this  tnift*  it  is  iniquity  in  them  to  deftrt»y 
,f^    G.  Law  of  Ufes  and  Trufts,  9.  lo. 


9.  A  feoffee  of  a  manorj  to  iheufeofy.  S.  releafes  to  the  tenants^ 
they  fliall  not  have  it  to  the  uie  of  J.  S.  for  the  feigniory  is 
drowned  in  the  tenancy  which  they  had  to  their  own  ufe,  and  there 
can  be  no  truft  without  an  eftat^  in  bemg.  G.  Law  of  Ufes  and 
Trufts,  9. 


[i88}(F) 
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Ufes    at  Common    Law.      To    wboje   Ufe 
it  fhall  be.     By  Implication  of  Law. 


[ 


I.  J  Y  feoffinent  be  made  at  this  day  without  any  confideration  ex^ 
^  prejjed^  this  (hall  be  to  the  ufe  of  the  feoffor.  D.  3  &  4.  Ma« 


IX  146.  b« 
pL  71. 

?Jph?  &    '4^-  7  *  •  'T^-  S  >•  B-  Per  Curiam.] 

M.  in  caff  of  Villers  v.  Eeaumonc.         ^ 


[2.  So  if  a  man  fuffers  a  common  recovery^  without  Ihtdting  to 

whofe  ufe  it  Jhall  be^  or  confideration  expreffedy  it  fludl  be  to  the  ufe  of 

the  recoveror.  D.  3  &  4  Ma.  146. 70.] 

There  is  no       [3.  The  lame  law  it  is  of  zfine.    D.  3  &  4  Ma.  146. 70.] 
ikfe  ttaplied  ^  * 

upon  afioe ;  per  Weftoa  J.    And  by  Dyer,  if  the  render  he  made  in  tail,  the  cogntzee  is  feiM  of 
the  nveriioa  to. hit  own  ufe.    And  to  this  the  ferjeants  t£;reed.    Mo.  46.  pi.  138.  Mich.  5  Eiia. 
'Anon. 

If  a  fine  be  levied  to  a  man  end  his  heirs,  to  the  nfe  of  him  and  his  heirs,  in  this  cafe  he  fhall 
take  by  -the  common  law,  and  not  by  way  of  ufe  ;  and  in  this  cafe  there  may  be  a  parol  aturment 
tvprepent  a  reftftting  irfg  to  the  connfor  in  fee ;  for  when  the  fine  is  levied,  an  nfe  does  immediatel7 
arife,'  either  to  the  conufor  and  his  heirs,  or  to  the  comifee  and  his  heirs ;  and  when  there  is  a  fub« 
fequent  deed,  it  only  ihews  what  the  intent  of  the  parties  was  at  the  time  of  the  fine  levied.  9 
Co.  DowMAir*s  Caie ;  fothat  when  a  fine  is  levied,  an  ufe  does  arife  by  implication  of  Uw  to  the 
eonofecand  bis  heirs;  and  confeqnently  this  cafe  is  excepted  out  of  theftatute  of  19  Car.  2.  cap.  3. 
Gilb.  £^u.  Rep*  17.  Pafch.  8  Ann.  Altham  v.  Angleley. 

[4.  But  if  heforo  the  ftatute  of  quia  emptores  terrarum^  a  man 
Jiad  msAtfeoffnunt  infeo  without  confideration^  the  feoffee  fhould  have 

this 


(  • 


(HfeiEf*  18$ 

this  to  his  own  ufe,  bccaufe  there  was  a  tenure  created  by  the  law 
between  them.     D.  3  &  4  Ma.  146.  71.] 

[5*-^  if  a  man  gives  in  tail  at  this  day,  this  feall  be  to  the  ufe 
c^the  donee  for  the  caufe  aforefaid.     D.  3  &  4  Ma.  146.  71.] 

[6.  So  if  a  man  leafes  for  life  or  yearsy  this  {hall  be  to  the  ufe  of  5,^^^,^  ^^^ 
die  leflee.  1  «  9r  the  graos^ 

[7,  YUeJfee  for  life  or  years  grants  over  his  ijtate  without  expref  ?f  >«  ov«r, 
fingto  whofe  ufe^  this  (hall  be  to  the  ufe  of  the  grantee ;  for  there  it  Jff^^ic  kffiS 
a  confideration  implied,  as  to  pay  rent  to  him  in  reverfion,.*  and  to  or  grantee 
be  fubjea  to  forfeitures,  and  to  be  panifh9d  in  wafte.    Tr.  5  Ja.   z^**^^"^ 
B.  Per  Curiam,  f  Caftlev.Dodd,]  7°^  '^^\ 

ibr.(^  ts  faifl)  the  ufe  •(  the  coantry  to  declare  lands  to  be  fafelf  kept,  has  made  the  meer  delU 
very  of  pofleifioii  oo  evidence  of  right,  wiihont  a  valuable  confideration.  But  thefe  leffer  eftatee 
were  not  ufed  to  be  delivered  to  be  kept  for  the  future Topport  and  provifion  of  the  family  ;  and 
therefore  the  meer  a^  of  delivering  pofTe/Iion  palled  a  right  without  confideration,  fmce  there  is 
00  prcfumptiou  from  the  ufe  of  tlie  country,  that  thefe  eflates  were  transferred  under  fecrct  trufts, 
efpccially  fmee  rents  were  tifually  referved,  and  they  fubjedt  to  wafte  and  other  forfeitures.  G  jlb» 
Law  of  Ufes,  &c«  65. 

f  Cra  J.  200.  lot.  pi.  32.  S.  C.  accordingly,  the  grant  being  made  by  fine,  without  any  conii. 
deration.  ■  S.  C.  cited  Arg.  Lane  94.  in  cafe  of  Weatworth  v.  Scaoley,  as  adjudged  S  Jac* 
inCB. 

[8.  If  UJfee  for  life  or  years  grants  to  another  bis  efiate^  and  limits  Crt>.  J.  aot- 
the  ufe  but  of  parcel  of  the  eftate  to  the  grantee,  the  remainder  of  the  p  ^"  ^^\ 
eflate  fhall  be  to  the  ufe  of  the  grantee  by  implication  of  law,  and 
not  to  the   grantor,     Tr.  5   Ja.  B.  Per  Curiam.     CafUe  v. 
Dodd.] 

9.  A  man  purchafed  land,  and  caufed  an  eftate  to  ht  made  to  him 
-^etnd  bisfemcy  and  to  three  others  in  fee ;  this  (hall  be  taken  to  be  to 

the  ufe  of  die  baron  only,  and  not  to  the  ufe  of  the  feme,  without  f  x  80  1 
^ial  matter  to  induce  it.     And  fo  fee  diat  a  feme  may  be  feifed  ^^       ^  •* 
to  the  ufe  of  her  baron,  and  fuch  feoffment  was  anno  3  H.  7.  and 
intended  ut  fupra ;  quod  nota.     Br.  Feofiments  al  Ufes,  pi.  5 1,  cites 

10.  L.  made  a  feoffment  to  the  ufe  ofhimjelffor  lifc'^  and  afier  his  PoU.  54 1» 
deaths  and  the  death  of  P.  his  wife^  to  T.  htsfon  in  tail.  It  was  JL/'*^;^* 
held  that  no  implied  ufe.did  arife  to  P.  and  therefore  the  eftate  to  Candslc* 
T.  was  contingent.    Poll.  94.  in  the  cafe  of  Carpenter  v.  Smith, 

cites  it  as  the  cafe  of  Weale  v.  Lower. 

11.  A.  feifed  in  fee  ofBL  Acre  and  tFh.  Acre^  had  twojifiers  E. 
and  F^  and  hzd  B.  a  Jon  by  a  former  wife^  and  on  his  marriage  with 
M.  a  idwife^  he  conveyed  the  whole  to  W.  R.  and  W.  S.  and  their 
^eirs,  to  the  ufes  following,  viz.  Bl,  Acre  to  A.  himfelffor  99  yearr^ 
ifhefo  long  hvCj  and  after  the  expiration  to  the  ule  a/*  the  faid  M. 

for  a  jointure^  and  after  her  death  to  the  ufe  of  the  heirs  male  of  the 
My  ofjhefaid  A.  Remainder  to  the  right  heirs  of  A.  And  a^  to 
tyb\  Acre^  to  the  ufe  of  k.for  ^gyearsy  ifj  &c.  and  after  to  the  truf- 
tees  and  Adr  executors  for  200  years  m-truft  to  raife  portions  for 
his  children  by  Mm  remainder  to  the  heirs  male  of  the  body  of  A.  re* 
nainder  to  his  right  heirs.  The  marriage  took  effe£t,  and  after  A. 
died^  leaving  B.  iisjon  by  bis  fir/t  wife^  and  H.  and  J.  daughters^ 
Iff  M.  bis  %d  wife.    M.  entered  into  BU  Acr/^  B.  entered  into  Wh. 

Acrcj 
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jferfy  and  eaufed  part  of  the  rentt  to  be  paid  to  the  irufittt  to^irii 
raijing  portions  purfuant  to  the  fettlementj  and  granted  leafes,  &c.  and 
diid  Without  iffue  in  the  life  of  M.  Afterwards  M.  died.  The 
Mafter  of  the  Rolls  was  of  opinion,  that  the  limitation  of  Wh.  Acre 
was  void  ;  and  as  to  what' had  been  urged  that  an  ufe  arofe  by  opera- 
tion and  conftru£tion  of  law,  he  faid  that  to  talk  of  raifing  an  ufe  by 
implication  was  a  myftery  in  law  which  he  did  not  underfland  \  and 
would  have  decreed  Wh.  Acre  to  the  fillers  of  B.  But  upon  the 
importunity  of  the  defendant's  counfel,  a  cafe  was  dated  and  fent 
to  thejudges  of  C.  B,  who  certified,  November  i6,  1712.  that 
as  to  dL  Acrey  nothing  but  a  reverfion  expedlant  on  M.'s  edate  for 
)ife  defcended  to  B.  So  that  by  her  enjoying  the  land,  and  fur- 
viving  B,  there  was  no  poj/effio  fratrisy  to  exclude  H.  and  J,  the 
fifters  by  the  2d  venter,  from  inheriting  as  heirs  to  A.  their  father* 
But  as  to  fFb.  Acrey  they  held  the  limitation  to  the  heirs  male  of  the 
My  of  A.  voidy  no  freehold  being  limited  to  any  perfon  precedent  to  that 
eftatcy  and  that  no  ejlate  of  freehold  cduld  refutt  to  A.  for  his  life  by 
OTtit  Kc-  ^^ii^^tiony  hecaufe  another  eftatey  vxz.for  ^  yearSy  if  &c.  was  /jf- 
ainder,  prefsly  limited  to  himy  which  would  be  inconfiftent  with  a  freehold  in 
(9*  3)  bim  by  implication,  and  that  a  freehold  either  exprefs  or  implied) 
was  necefiary  to  Aipport  fuch  limitation ;  and  confequently  the  free- 
hold and  inheritance  in  fee-fimple  of  Wh.  Acre  defceiKled  to  B. 
expedlant  only  on  a  term  for  years,  to  the  truftees  of  which 
there  was  fuch  a  pofleifio  fratris  as  intitles  £.  and  F.  the  plain** 
tiffs  aunts,  and  heirs  of  the  whole  blood  to  B«  the  fon,  to 
that  land.  MS.  Rep.  Mich.  8  &  11  Aim,  Rawley  v,  Hol« 
land. 


[  igo^  (G)      Ufes  at  Common   Law.      In  what  Man^ 

ner    and    Nature    Cefly    que    Ufe  Jhould    have 
it,  and  how  he  might  difpofe  thereof. 

Jtnk.  itu  ['•  n  3  &  4  Ph-  &  M.  136.  Baflet's  cafe.  A  man  fufferei 
pi.  50.——  "*^*  a  recovtry  16  i/.  7.  without  confideration,  and  20  tl.  7. 

'SuV^fc'  ^^f Arr^i  the  ufes  of  the  precedent  recovery,  and  good ;  for  before 
56.  citS  ^  ^^^  ftatute  of  27.  (as  this  was)  an  ufe  bein^  but  a  thing  in  confi- 
s.  c.  fays  dence,  might  be  direded  and  altered  accordmg  to  the  intention  of 
thatUic       the  parties.    Agreed  9  Rep.  10.    Dowman'scafe.] 

in  blm ;  and  therefore  it  is  equity  he  Ihould  difpofe  of  it  when,  and  asy  he  pleafesi  to  Imu*  himielf 

^ad  his  heirs. 

But  where  a  2.  If  a  man  infeoffs  others  to  the  ufe  of  him  and  his  hiirs^ 
p'^H^^^^  Qf  generally,  without  exprejftng  any  ufey  he  may  make  a  will  after, 
Jr«X  or  if   and  alter  the  ufe.    Br.  Feoffments  al    UIcs,  pi.  36.    cites  5 

it  be  to  the     E.  4*  8. 

intfttt  to  ^         m      ,      '  f       ""  m 

rttake  ffiate  taii,  thcTc  he  canoot  f 'wf  e  tbt  lift  after.    Bn  Feo^ents  al  ITics,  pL  j*.  otes  5  £.  4*  v. 
■ '  Cary'f  ,Rcp.  15.  cite^S.C* 

6  3.if 
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%  tte^  qui  uft  makti  a  ht^efor  lifii  V«t  tite  temfiioA  retb^uMs  s.  t.  So  of 
in  dw  feomes,  and  not  in  the  lew>r.    Brl  Feoffinents  al  Ufes,  ph  >  ><»fe  ge. 
23.  cites  5  H.  7. 5.  per  Cur.  except  DaverS;  JSto',!^* 

gives  nothing  but  chat  he  may  inftoff,  granc,  rcleafe,  or  leafei  [kir  Keble,  Fiflier,  and  Jay,  qpuod 
Brian  and  Che  jnfticef  conceflemnt  s  and  chat  where  cefty  qu«s  ufe  leafes  for  yearsj  ihtjMglttJhail 
ban  *  a£daa  of'wajitt  amd  Ifaall  htru^idin  defmult  vfunantjw  /r/V,  where  the  leafe  is  for  lifey  <M4f 
fliall /OM  ivtfif^,  and  (hall  mitr  for  furfature,    Br.  Feoffnneuts  al  UfeSj.  pL  26.  cites  8  H.  7.  S« 

•  S.  P.  Per  Coir,  excepts  Daveirs.  Br.  teoBmenU  al  Ufes,  )»!•  23.  cites  j  U.  7.  j.  hotwithiland* 
log  that  there  be  privity. 

4.  If  ceftv  que  u^e  eniiTT^  and  a  long  time  after  makes  a/eojhuni^ 
yet  this  (hall  not  purge  the  toit,  but  the  feoffee  (hall  have  ajijii^ 
per  Cur,  quod  Brian  and  othdrs  conceflerunt  clearly.    Brooke  (ays 
quaere  how  this  entry  is  to  be  intended ;  for  cefty  que  tife  alwajrs 
occupied  die  land  at  the  will  and  fufferance  of  his  feoffees  j  there- 
fore quaere  what  aft  will  make  him  diileifon    Br.  Feoffments  al 
Ufes,  pL  2'3.  cites  5  tli  7.  5*        , 
5*  If  cefty  que  i^e  makes  a  hale  rendering  rehtj  the  refervadon  is  Buii/thb 
'  Void,  unlefs  it  be  by  deed  >  per  Brianv    Bh  Feoffments  al  UfeS|  pt%  refervatioil 
J3.  cites  5  H.  7. 5.  li^tAi 

tftjhali  bavt  ttt  rent.  Br.  Feoffments  to  t^fes,  t>L  atf .  dtes  t  H.  7.  S.— — S.  P.  Glib.  Law  of  Ufes» 
kc.  26, 27.  Fof  being  by  deed^  the  fsoflees  are  eftopped  by  their  own  a£l  to  deny  the  tenure  o( 
icefty  que  uie;  but  where  it  is  without  deed,  the  rendering  rent  to  a  man  is  an  acknowledgment: 
cf  the  holding  lands  from  him»  but  here  thjs  laiU^  axle  not  held  bf  cefty  que  ufe,  but  of  the  feoffees 
#bo  had  the  revcHion* 

6.  If  cefty  que  ufe  makes  ^feoffmeki  in  fie  upon  condition^  apd  en*  '»  f^^h  car« 
iers  fir  the  cmditipn'hrcienj  he  mall  retain;  for  the  feoffees  cannot  ^J^^f^^e* 
fnter;  for  by  the  feoffment  the  Fee  and  the  right  was  out  of  diem&  t  ween  the* 
Rr,  iF'eoffiiients  al  Ufes,  pi  23.  dtes  S  H.  y.  Si  ^wt©  of 

R.J.  an|t  , 
27  H.  S. 'though  he  had.  but  an  ufe  when  the  feoffment  was  made.  Tec  now  he  fhall  be  leifed  ot 

the  whole  efiace  m  the  land.    iCa  Liti.  zox.  ^ Gilb.  taw  of  Ufes,  32.  cites  S;  Q.    For  the 

«rbole  ettaieis  dcvefled  out  of  the  feoffees  by  the  feoffment  i  and  they  cannot  enter  for  Che  coh» 
dition  brokeiH  btea'ufe  they  aire  no  parties  to  it  i 

^.  The  feofFeeis  of  celly  que  ufe  during  the  mna^eoffhehetr^  \n  f  lOl  1 
whom  the  ufe  is,  majr  g^aiii  kill  Irdin'dry  offices  a^  ftewafd,  ballifF,  \  tawoT 
leeeiver,  &c«  without  die  heirs  aiTent,  hut  not  fies  fir  term  of  l\fi  ufes,  14. 
without  bisajfent  at  his  full  age,  and  may  defend  the  laAd  of  the  heir  ^^^^^*  ^* 
with  the  profits  \   per  HuiTey  and  Brian  Chi  juftices.    And  per  Jj^^  t^^r^t 
Keebie,  they  may  Ho  this  for  the  ptrofit  of  the  heir  widiout  his  the  mino- 
•flenti    Br.  Feoffment  to  Ufes,  pi.  %i.  cites  8  H.  ^  ll*  in  Chan-  ritjr  the  la# 

^*^       '  '  fuppofesa 

^^*  udtcoii- 

feot  when  h;  is  For  his  bene)it|  but  fettling  fees  withbut  his  iffent  wheu  he  comes  to  full  a^e 
way  be  to  his  prcjqiiec.  And  that  [after  full  age,  as  it  fecms]  he  may  girant  JTuch  offices ;  for  he 
l»  the  inftniment  to  convey  cite  profit^  to  cefty  <|ue  ufe,  and  now  it  may  be  in  his  power  to  appoint 
sll -means  in  order  thex^onto,  but  this  it  feems  muitbeby  the  conieut  of  cefty  que  ufe;  for 
this  appoiotment  is  wholly  to  convey  the  profits  to  him. 

8.  If  cefty  que  uTe  makes  a  diedoffioffkeni  and  letter  f  attorney  S.  c.^^«^. 
io  deliver  feijin^  and  the  attorney  makes  the  livery,  tfiis  is  a  good  uftf^dtes 
^ffment  by  fome ;  but  Brian)  and  all  the  others  faid  it  was  difi  17.  and 
fiifin  :  for  as  foon  as  cefty  qUe  life  had  fold  the  land  the  ufe  was  out  *««*  «*^ «  • 
of  him,  and  then  he  is.  not  cefty  que  ufe,  and  therefore  cannot  make  *l^"' 
X  FeolFment.    And  b  fee  that  the  calc  is  intendcrd  for  tho  iale  of  the 
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land.  And  afterwards  all  the  juftices  bid  that  cefty  que  u(e  bim» 
felf  may  maie  livery  of  Jeifin^  but  not  bis  attormy ;  for  the  ftatutt 
is  taken  ftri£lly,  Brooke  fays,  quaere  inde;  for  at  this  day,  ti\e  law 
is  taken  otherwife.  Br.  FeofFments  al  Ufes,  pi.  28.  cites  9  H. 
7.  26, 

9.  Where  feoffees  to  an  ufe  make  a  leap  or  fuch  like  and  ce/lj 
que  ufe  enters  ana  makes  feo^ent  over <i  this  does  not  difprove  thfe 
iirft  eftate,  and  therefore  QiaTI  tiot  avoid  mefne  a£b,  as  leafe, 
dower,  ftatute  merchant,  or  fuch  like  made  by  the  firft  feoffees  $ 
per  all  tlie  juflices  except  Brudendl,  who  was  contra.  But  Brooke 
fays  it  feems  that  thofe  ca&S'  are  againft  him»  Br.  Feofim^t  al 
IJfes,  pi.  10.  cites  14  H.  8. 4. 


(G.  2)     Cefty  que  Ufe.     His  Power. 

» 

Ccrty  qoe  I.  /^  E  S  T  Y  que  ufe  cannot  give  a  tree^  and  yet  he  may  grani^    • 

£iv€^lrraHt  iflovers  in  fee^  and  may  grant  lo  trees  per  annum  in  fee  -ar 

thegrafior  for  life ;  for  this  is  inheritance  or  franktenement.    But  Brooke  fay« 

wn«  to  any  it  feems  that  the  gift  of  the  tree  {hall  be  good ;  for  the  flat,  of  i  R. 

ce%  que  3*  ^^  *^^  ^'  5^^^'  feoffments,  &c.  by  cefly  que  ufe  fliall  be  good ; 

life  bimfeir  s^^d  fo  is  1 1  H.  J.  2.  that  fale  of  trees  or  wood  by  cefty  que  ufe  (haQ 

cannot  take  be  good  by  the  ftatute  of  R.  3.     Br.  Feoffments  al  Ufcs,  pi.  64. 

llTiJr/  cites  10  H.  7.  29. 

pafslies.    Br.  Feofitnents  al  Ufes^  pi.  i}.  cites  15  H.  7.  2.  hf  tU-the  juftices  of  C.B. 

....  '   .  •      \  .      . 

4.  P.  tliathe  *•  Cefty  que  ufe  cannot  juftify  the  taking  ofheajls  in  the  land  da^* 
fiSk'f  h^  magefeafant^  but  the  feoffees  ttall  make  this  juftification,  and  (hall 
fore  the*"  ^^^  a£tion  of  the  trefpafs  done  in  the  foil,  but  thofe  who  have  in- 
ltacme,be«  tereft  in  the  land  as  commoner  or  tenant  at  will  (hall  juftify  in  their 
caufeat  own  names,  by  all  the  juftices  of  C.  B#  Br.  Feoftments  al  Ufcs, 
CrU   pi*  n-  cites  X5  H.  7. 2. 

tto  eftaie  j  but  he  may  juftify  fince  the  ftatute.    G.  Law  of  ITfes,  &c.  8r. 

3.  Cefty  que  ufe  of  lands  in  fee^fimple  may  by  Ae  ftatute  make 
a  kafe  or  bargain  of  the  lafkl  as  well  as  he  may  fell  the  frees  grow- 
[  192  ]  ing  on  the  land  \  and  his  iale  good.  Kelw.  41.  b.  Pafch.  .17  H.  7* 
—Ibid..  42.  b»  .  ^ 

^.  Law  of  ^,  If  cejiy  que  fife  leafe s  for  years  rendering  rent^  and  makes  his 
34.^citlls'  ^!l^^bat  lis  executers  /hall  have  the  profit  of  his  lands  for  20  yearsy 
S.C.  and  he  fliall  have  this  rent  for  it  is  parcel  of  the  reverfiori)  and  annexed 
fays  he  ihall  thereto,  and  cefty  que  ufe  (hall  have  adion  of  debt  but  not  avowry  i 
Taul-eX^'  ^^  Fitzherbert  and  Shelly.  And  per  Fitzherbei:t,  if  he  leafes  hj 
UgaLeftate  p^ol  rendering  rent  this  is  good,  and  he  fliall  havp  the  rent ;  for  fo 
x>f  the  re-     is  the  intent  oi  the  ftatute.    Br.  Feoffments  al  Ufes,  pL  6.  cites 

ftillinthe      2711.0.13.  ^        ^ 

feoffees  fmce  he  has  pot  the  eftate  out  of  them  but  for  a  term ;,  b^t  l;|ie  equitable  eftate  is  in  hin>» 
and  he  may  difpofe  of  it  aadtHe  rent  palTe^i  b\^  the  feofiees  (baU  ^uaiih  fur  w^^9  doue,  and  €nt^ 


* 


J.  U'Cefly  que  nfem  tail  badfuffirei  d  ncffbiryhfore  the  fiatuU 
%r^x  made  27  H.  8.  and  dted^  the  feoffees  could  not  have  entered,- 
Dutihould  have  had  writ  of  entr^  ad  tenninum  qui  prstertit  or  writ 
of  right,  and  £diify  it.  ft*.  Entry  Changeable)  pi.  123.  cites 
31H.8. 

6.  Cefty  que  ufe  may  make  Utter  tf  attorney,  to  tnake  livery^  which  Bcndl.  is; 
proves  that  he  mak«s  not  the  Aoffment  as  fervant  but  as  owner  of  ^l^^^  ^^ 
the  land.    Arg.  Godb.  314.  in  cafe  of  Shibffield  v.  Radcliff  h.  8.  ad- 
cites  PiSHOp  OF  LoKDON  V.  KfiLLET  inBendl.  R.  and  in  D.  283.  judged,  and 

fbtnte  of  i  R.  3. 

7.  Cefty  one  vik  may  di^tfty  that  after  his  deceafe  his  feoffees 
(hould  ftand  iei(ed  of  the  manor  to  the  ufe  of  any  perfon.  See  Cro. 
£•  aS.  (J.  12.  Pafch.  26.  £liz.  in  the  ftar  chamberjincafe  of  Man- 
teO  V.  MantelL  ' 

8.  Cefty  que  ufe  (hall  take  adijantage  of  conditions  which  are  knit 
to  the  eftate,  as  fpr  payment  of  rent,  but  not  concerning  collateral 
things ;  and  fuch  expolition  of  the  ftatute  32  H.  8.  hath  been  made 
before.  Arg.  3  Le.  225.  Pafch.  31  £liz.  B.  R.  in  cafe  of  Scott 
V.Scott. 

9.  Cefty  que  ufe  of  a.  rent  charge  executed  by  the  ftatute  may  Mod.2i> 
diftrein  for  rent  arrear  j  for  by  the  executing  the  eftate  fuch  power  JlJij^J^in*  ^* 
is  transferred  the  cefty  que  ufe  as  incident  j   but  a  covenant  for  by  the  nam* 
payment  of  the  fame  is  not  transferred  to  him>  as  the  power  .of  dif-  of  Bofcaw^ 
training  is,    2  Mod,  138, .  Mich.  28  Car.  jft.  U  B.  ..  Cook  v.  ^^"^^e!"^ 
flerlew  .— ~Scc 


tit.  Diftreiift 


(G.  3)     Cefly  que  Ufe*     H|s  Power  as  to  Feoffees^ 

I.    A    FEOFFEE  of  tnx&ishovLnd  to  plead  all  pleasj  and Jbalt 
-^^  maintain  anions  for  the  land  as  cejly  que  ufe  Jhall  devife  and 
require  at  the  cofts  of  cefty  que  «r/J;  per  the  juftices.    Br.  Feoff"- 
mcnts  al  Ufes,  pk  38.  citesjr  E.  4.  29. 

2*.  If  I  give  my  goods  to  J*  8,  to, my  ufcy  the  donee  is  bound  to 
maintain  a  writ  oitrefpafs  for  the  taking  of  them  but  not  appeal  of 
robbery  \  per  Littleton^  ^  And  per  Choke  it  is  true  j  for  he  Jhall  not 
be  coa^ued  iofwear^  and  the  appellant  (hall  fwear  that  his  appe^  is 
trvc     Bf.  Feoffments  al  Ufes^^pl.  38.  cites  7  £.  4.  29. 


(G.  4)     Co9^derati(m.     Necejfhry  in  what  Cafes  ta  [  193  ] 

raife  an  Ufe.  - 

!•  T  F  a  man  makes  a  feoffment  without  confideration^  the  feoffee 
-*•   fliall  be  feifed  to  the  ufe  of  the  feoffor,  or  to  the  ufe  to  which 
the  feoffor  was  feifed ;  per  Fitzherbert  J.    Br.  Feoffments  al  Ufes, 
|4.io.  cites  I4.H.8.4, 

P  2  3.  It 


193  OftiSf; 

2.  It  is  fatd*  that  if  a  man  hefeijid  cf  lands  in  fee,  and  grantr  a 
tint  ifluing  out  of  the  fame  lands  to  a  ftraneer,  without  any  confide- 
ration,  &c.  the  grantee  (hall  be  feifed  of  mis  rent  to  his  own  ufe; 
for  the  law  cannot  intend  fuch  a  grant  to  be  made  to  the  ufe  of  the 
grantor.    Perlc  C  531.  cites  Mich.  14  H.  8.  5. 

3*  Ld.  Bacon,  in  his  Reading  on  the  Statute  of  Ufes,  310,  311* 
fajrs,  he  would  have  one  cafe  (hewn^  by  men  learned  in  the  law^ 
where  there  is  a  deedy  and  yet  there  needs  a  confideration ;  diat  as 
for  parol,  the  law  adjudges  it  too  light  to  give  adion  without  con- 
iideration  \  but  a  deed  ever  in^rts  a  confideratieny  becaufe  of  the  de^ 
liberathn  and  ceremony  in  the  confeSfion  ofii\  and  that  uierefore,  in 
the  8  Eliz.  it  is  folemnly  argued,  that  a  deed  fliould  raife  an  ufe 
without  any  confideration.  in  the  Queen's  Case,  a  fal(e  confi- 
demtion,  if  it  be  of  record,  will  hurt  the  patent,  but  want  of  con- 
fideration never  does ;  and  yet  they  fay  that  an  ufe  is  but  a  nimble 
and  light  thing ;  and  now,  contrarywife,  it  feems  to  be  weightier 
dian  any  thing  elfe ;  for  you  cannot  weigh  it  up  to  raife  it,  neither 
bv  deed  nor  £ed  inrolled,  without  the  weight  of  a  confideration* 
cut  (he  lays)  youihall  never  find  a  reafon  tor  this,  to  the  world's 
end,  in  the  law ;  but  it  is  a  rea&n  of  chancery,  and  it  is  diis,  that 
no  court  of  confcience  will  inforce  d$num  gratuitumy  though  the  in-> 
tent  appears  never  fo  clearly,  where  it  is  not  executed^  orfuffcienily 
paJTed  by  the  law :  but  if  money  had  been  paid,  and  fo  a  perion  dam- 
nmed,  or  that  it  was  for  the  eftabliihment  of  his  houfe,  dien  it  is  a 
good  matter  in  chancery. 

4*  If  one,  without  any  confideration,  enfeoffs  another  by  deed, 
hahind^  to  the  feoffee  and  his  heirsy  to  bis  own  ufe^  and  the  feoffee 
fuffers  a  feoffor  to  occupy  the  land  feveral  years,  yet  the  right  is  in 
the  feoilee ;  becaufe  exprefs  ufe  is  contained  in  the  deed,  which  is 
fufficient  without  other  confioeration.  The  fame  law  is  when  a 
ftofFment  is  made  to  the  ufe  of  a  ft  ranger  and  his  heirs.  And.  37. 
pL  95.  Anon. 

When  tn  5*  Ufe  declared  on  an  ejlate  executedy  needs  no  confideration. 

Mieartfti      Mo.  102.  pK  247.  Mich.  16  &  17  Eliz.  per  Cur.  in  Caldirop's 

vponacon-       r^ 

fideration,    .*^**^* 

the  ennfidtrnt^^n  tmtji  he  prefent/y  exetutiA,    Arg.  CarV.  140,  in  c«fe  of  6arni<h  V.  Wentwortb.         I£ 

I  coirenant  to  ftand  feifed  to  Che  ufe  of  J.  S.  and  his  heirs,  in  cmfiJeratim  tb.it  bejbad  he  my  tun^ikr^ 

it  is  good,  and  the  land,  palfes  prefently,  though  it  is  not  executed.    Arg.  Cart.  14a.  (ays  this  cafe 

was  put  by  Popliam  in  B.  R.  in  one  PoppleweU's  cafe. 

See(0.7)        5,  A  fincy  without  any  confideration,  doth  carry  die  ufes;  per 
fi.  5.  s.c.   Q^^   Le.  138.  pi.  188.  Hill.  QO  Eliz.  C.  B.  Stephens's  cafe. 

7.  In  the  ftatute  of  27  H.  8.  10.  all  the  conveyances  are  men** 
tioned,  and  not  one  word  of  a  confideration  in  the  whole  ftatute  ^ 
but  that  is  left  to  the  judgment  of  the  law ;  for  at  conofton  lawy  tbat 
whicb  pafTed  by  tranfmutation  does  fo  fince,  and  Wbot  before  the 
ftatute  could  not  pais  without  valuable  confideratioti,  will  not  novir. 
Arg.  Cart.  138.  in  cafe  of  Garnifh  v.  Wentworth,  cites  PI.  C* 
301.     Sharington's  cafe.  ^ 

Jrtrtc.  147.        ^*  '^^  ^^^  ^^^  h  ^^y^  covenant  or  bargain  and  faky  A^r^ 
ip9«j6.     '    muft  be  a  confideration*    But  in  cafi  of  tranfisiutation  of  poffeffion^ 

Ctkoy 
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th^  nkj  arife  witbout  any  confideradon  af  all,    Arg.  Cart  143. 
in  cafe  of  Garnifh  v.  Wentworth. 

(H)     Ufcs.     Confidcration.     What  fhall  be  faid  a  see(K) 
gooJ  Confidcration  to  raife  an  Ufe.     Againft  the 
Law.     [Or  otberwife.'] 

[u  f  F  A.  bargains  and/ells  to  B.  in  confidcration  oftbi  loan  of 
100/.  by  B.  to  him  for  a  year,  this  is  a  good  confidcration 
to  raife  aa  ufe  j  for  it  is  not  unlawful,  by  any  ftatute,  to  take  10  !• 
for  the  loan  of  100 1.    For  the  contraft  is  good  for  this  between 
Che  parties  themfelves,  and  Ihall  bind  him,  and  only  a  pain  is  limited 
upon  him  who  ukes  it,  fcilicet,  that  the  king  ihall  re<;over  fo  much 
from  him.    (But  xfufury  be  *  againft  the  common  law,  it  feems  no  •  See  tib 
irfe  can  arife,)    Vicfc  for  this  26  E.  3.  71.     Contra  HiU.  37  El.  Ufury. 
B.  between  Nowell  and  Hudfon.] 

[2.  In  an  indenture  between  A.  and  his  wife  of  one  part  and  B.  ^  Rep,  (40) 
riieir  fon  of  another  part,  and  C.  their  yS»  of  the  3d  part,  the  faid  39-  Mich. 
A.  in  confidcration  of  natural  apaion  and  paternal  hve  which  he  |a|ud^^* 
bas  to  his  laid  fons,  and  for  their  better  advancement^  and  to  the  in-  accordinj- 
tent  that  the  lands  Jhould  continue  in  bis  name  and  bloody  covenants  to  ly>  ^^  ^^ 
Janifeifed  to  the  ufe  of  himfelf  for  life,  the  remainder  to  his  faid  ^^fj^ 
wife  for  life^  the  remainder  to  his  faid  fon?.    Though  here  another  9  Re|i.  14. 
canfideration  is  expreffed^  yet  inafmuch  as  his  wife  is  named  his  wife  J>-  »S-  a- 
in  the  deed^  this  (h Jl  be  a  fufficient  confidcration  to  raife  an  ufe  to  f '  ^1 5|f*i 
her.    Adjudged  7  Rep.  40.    Bedeirs  cafe,  Trin.  3  Ja.  B.  R.  Ad-  J^r  Ca?f  i 
judged  between  Bedell  and   Hall.     It  feems  this  was  the  &mc  H.  Har 
cafe^  but  there  the  feme  is  not  faid  to  be  party  to  the  indenture.]        Jenk.^'asV. 

pi.  25.  cites  S.  C.  accor<lingly. 

[3,  If  a  man,  having  iflTue  3  fonsy  covenants,  in  confidcration  of 
natural  affection  to  the  eldeft  fon^  to  ftand  feifed  of  certain  land  to   i^—^A-— ^ 
the  ufe  *  of  himfelf  for  life,  and  after  to  his  eUeftfon  and  the  heirs  •  FoL  783. 
males  of  his  bodyi  and  for  default  of  fuch  ifTue,  to  the  ufe  of  his  %d  ^  ' 

fen  and  the  heirs  males  of  his  body ;  ani  for  default  of  fuch  iflue,  to 
the  ufe  of  th£  3^  fin^  faTc.  This  is  gopd  confidcration  to  raife  the 
ufe  to  his  younger  fons ;  for  though  the  confidcration  of  natural 
afTefUon  be  limited  only  to  the  eldeft,  yet  this  is  equal  to  all  the  fons; 
and  therefore  the  law  will  Jupply  it  without  expreffion ;  for  if  no- 
thing had  been  expreffed,  1:  had  been  good  confidcration  by  impli^ 
nation  of  law,  Mich.  43  &  44  Eliz.  B.  R.  between  Bond  and 
Edmonds.     Per  Curiam.] 

[4.  If  [  //.]  by  indenture  made  between  him  of  the  om  party  and  B. 
bis  brother^  (naming  him  fo  in  the  deed)  and  C  andV.  (who  ar<j 
Jirangeri  to  him)  in  confidcration  of  Uve  and  affeBion  which  he 
bears  towards  his  wife  and  children^  and  for  their  maintenance  and 
ftay  of  livings  and  to  the  intent  to  fettle  his  land  in  his  nanu  and  bloody 
cownants  with  the  faid  B.  C  and  X>.  to  Jiand  feifed  to  the  ufe  of 
bimiaf  for  life,  and  after  to  his  wife  far  life.zni  after  to  the  laid  R. 


*i95  ^ft** 

'f  Cro.c.  C  Mfui  X>,  and  their  berrsy  upon  tru^y-Atat  fSbtj  fliould'  tnerite  fiicf^ 

H>!i  ^iV'  "      ^^  ^^  himfelf  (ball  appoint,  and  after  to  raife  portipng  for  bia 

Car.  B.  R.  children,  and  after  to  G.  his  2d  bn^  in  tail,  ice.  Though  no  ufe  can 

s.c.  by  the  arife  by  this  indenture  to  C.  and  D.  who  are  ftrangers  to  die  *  con- 

SmTt  h  v.  fi«J€i^ation  of  blood,  and  ft)  this  is  void  as  to  thenix  yet  tbi  uje  Jball 

ILisLtvi  arife  for  all  to  B.  who  is  his  brother,  and  fo  named  in  the  deed, 

jkijudged.  which  is  within  the  confideration.    Trin.  14  Car.    This  was  a 

r*!^*^^"  fpeciai  verdi<a  betwen  Fox  and  Wikocks,,  and  argued  at  bar ;  but 

418.  pt  6.  It  abated  by  <Mth.     And  after,  upon,  a  new  fpeciai  yerdift  between 

s.  c.  by  Smith  and  Bufbte,  it  was.  adj^udged  per  Curiam,  that  ufe  (hall  well 

nameof  ^-^^  (^  g^  ^^  perform  the  trufts  jpecijied  in  the  indenture.    Intratur. 

German        _^  .  A   ''    r\  *^    V*^  Hr»i  •  .  t^'a         c 

v.RxsLiy,  .[T""*    H  Car.,  Rot*.  150^1.]    This  concerns  one   t^^^y  « 
adjudged       Grays-Inn.] 

according-' 

ly....S.  C.  cited  MS.  Rep.  Mich.  4  Oto.  Zt  in  the  cafe  of  Nqstnc  r.  Hancock,  which  fee  pL  13* 

S.P.  Gilb.        r^.  Confideration  of  ^7ff ciVnf  acquaintamey  or  of  bein^  ^itfinkyvi 
rfes  °Ic.     fi^^h  or  entire  friends^  (hall  not  raife  any  ufe.     Trin.  3  Jac. 

48.  For '  B.  R.    Agreed  per  Curiam  between  Ward*  and  Tuddingham.] 
the  oWiga-         [6.  So  confidcration  of  gveat  familiarity^  or  long  acquaintance 

inan  hw  to  ^'*  ^""»  °^  ^^  *^  were/cholars  together  in  their  youth,  (hall  not 

his  own  fa-  faife  an  ufe.    PL  C»  503.     Sherington.] 

mWy  is  fup-       [7.  If  A,  in  ccMifideration  that  B.  w^s  bound  in  a  recognizance  for 

K^Eovwn-  ^'^  *  bargains  and  fells  land  to  the  other,  this  is  not  good. 

ments,to*  37  EHz.  b.  Adjudged  between  Ward  and  X<umbard,  cites  Tr.  4; 

befuperior    jEli^p.  B.R.I 

to  all  obli- 

gatioiis  of  mere  gratitude  ^  and  therefore  the  chancery  will  not  prefume  that  it  is  the  party's  intent 
to  dtfpofe  of  lands  gut  of  the  family,  where  aoy  ceremony  is  abfenc  that  is  neceflary  in  law  to  the 
inakinj;  fuch  a  contradt. 

*  After  recital  of  the  being  bound»&c.  A.  for  diverfi  coafdtratians,  bargained  .and  fold  to  B. 
and  his  heirs.  The  deed  was  mrolhd  within  the  6  roonthS)  but  no  money  paid.  This,  cannot  be 
|rood.  Bqi  if  thore  had  been  Apt  taw://f>  he  might  thereby  have  raifed  an  ufe  by  way  of  ctv:nunt ; 
Ibr  in  every  bargain  and  fale  mud  be  a  juidfro  yuo.  But  here  A.  has  nothing  ;  but  being  bound 
bad  been  a  good  confideracion  to  raife  an  nfc  by  way  of  covenant*  Cro.  £.  394.  pi.  19.  Pafth. 
37  Eliz-  C.  R,  Ward  v.  Latiibert. — G.  Law  of  Ufcs,  253.  cites  S.  C.  and  fays  the  words  here  are  not 
apt  to  Bgkake  a  covenant  to  ftand  feifed,  fo  the  deed  bad  not  any  operation.  But  a  covetMPt  tojand 
/iijcd  would  b«  good ;  becaufe  chancery  will  oblige  a  fpecifick  {performance  upon  any  agreement^ 
where  a  confideration  was  performed  on  one  fide ;  and  where  the  chancery  would  raife  an  ufe, 
theftatute  executes  it.  G.  Law  of  Ufes,  iia.  cites  S.  C— Ibid.  51.  accordingly,  tliat  it  bad 
oeen  good  by  covenant  to  ftand  feiied^  had  Aicre  been  apt  words* 

S.  c.  cited  .  3^  The  confideration  of  zfurname  will  not  raife  ;m  ufe,  as  was 
^4o.in*cIfe  Tcfolved  In  Sir  Christopher  Hatton's  Gasb,  who  had  a  fiA 
of  parniih  .ter's  fon  called  Newport,  and  in  confideration  of  bis  changing  hi$ 
^  ^b!!!/-  "^'"^  ^°  -Hatton,  he  covenants  by  deed  to  raife  an  ufe  to  biVn.  This, 
?arkcr  '^''  confideration  was  adjudged  not  Sufficient  to  raife  an  ufe.  Jenk.  8i, 
f)L50, 

9.  If  before  the  ftatute  of  27  H.  8.  one  had  infeoffid  his  fervanty 
Jbe  fliould  be  feifed  to  the  uf<5  of  the  feoffor,  but  if  he  exprejfes  the  con* 
ftderation  to  he  for  fervice^  he  fliould  be  feifed  to  his  own  ufe ;  per 

Popham  Ch.  J.    Mo.  684.  pi.  943.  Mich,  43  &  44.  £liz.  in  cafe 
of  Ward  v.  Sudman. 

10.  W.  andM.  his  wife  purchafed  hnds,  fo  them  and  the  heirs  of 
W^  They  by  indenture  bargained  and  fold  the  land  to  O.  P.  ^ 
^nd  ii.  and  their  harsy  upon  trujl  to  fell  thefam  to  pay  his  debts  and 

•  kgaciiSy 


men,  ti9S 

kgacieSj  and  for  the  maintinance  and  marrtage  e/E.  his  daughter*  W, 
tSocivenantedy  that  E,  and  bis  u;j^,  before  Pentecoft  then  following, 
fimddhyfine  with  proclamations  froji^  tbefaid  lands  to  the  bargainees 
and  their  beirsj  upon  tbefatd  trup.     Xn  the  deed  W,  reciteSy  that  the 
(aid  0.  is  near  allied  to  htm^  that  P.  as  [is]  his  uncle^  ^  is  his  uncle  in 
kw^  and  a.  is  his  brother  in  law ;  and  that  he  and  his  heirsy/or  the  na^ 
Jural  love  and  kindred  b^ftween  him  and  them^  Jhould  immediately  af- 
ter  bis  deceafejiandfeifedto  the  uje  of  the  f aid  kinfmen  and  their  heirs^ 
of  all  fuch  parts  of  the  faid  landfs  as  before  the,  deceafe  of  the  f aid  fV. 
fiould  not.be  executed  by  fine^  or  other  execution  of  ejtate^  according  to 
the  purport  of  the  fame  deed^  upon  the  truft  and  confidence  afore&id ;, 
And  in  tiiafe  deed  W.  and  M.  made  a  letter  of  attorney  to  mate  li- 
very and  feifin  j  but  no  livery  was  made ;  nor  zny  fine  levied^  nor  - 
was  the  deed  inrolled  :  of  all  the  parties  to  the  deed  P.  only  was  of  [  1 96  J 
Uood  to  the  laid-  W.     Refulved  that  the  ufe  did  not  enure  to  them 
^icti  were  not  of  blood,  buf  of  alliance.     But  *  how  much  of  the   •  The  ufo 
bid  laft.did  veft  and  execute  in  the  faid  P.  who  was  of  blood,  the  (aid  ^^ '^iTtiJ^a 
Jords  the  judges  retted  doubtful,  and  would  be  further  advifed.  Ley.  see  pi.  4. 
57, 58.     Trin.  15  Jac.     Bulkley's  cafe, 

IX.  A«  co^nanted  tojlajidfeifed  to  feveral  ufes,  and  afterwards  to  Venr.  241,' 
dfor  ggyearsy  ifhefo  long  livey  remainder  to  two  Jirxingers  for  the   S.  c.  but 
Ufe  of  C  topriferve  contingent  remainders^  remainder  over.    It  was   n^**' ^"J^ 
agreed  byall,.  that  the  remainder  to  the  two  ftrangers  was  void,  they  -^aym.  ^ 
not  being  of  the  blood;  fo  that  they  cannot  enter  for,  or  take  bene-  ai9-  S-  c, 
Et  of,,  a  forfeiture  committed  by  C.     %  Lev*  52.  5+.  Trin.  24  ^^^^'^ 
Can  2.  B.  R. .   Whaley  v.  Tankard.  appear. 

12.  h  father  in  law  cannot  covenant,  becaufe  not  of  the  blood* 
Arg.  2  Snow.  12.  in  the  cafe  of  Coltman  v.  Senhoufe. 

13,  A.  by  voluntary  deed  covenantswith  B,  and  C.  (Jlrangers)  to 
jlandfeijid  to-  the  ufe  of  bimfelffor  lifcy  remainder  to  the  ufe  ofB.  and 

C  during  the  life  of  E.  the  daughter  of  A.  [his  heir^at  law]  upon 
truft  to  apply  the  profits,  &c.  for  the  benefit  of  E.  and  after  her 
death  to  B.  and  C.  and  their  heirs  during  the  life  of  the  eldejlfon  ofE. 
upon  truft,  to  raife  portions  for  younger  childreny  and  then  to  convey  to 
tbeeldeft  fony  Sec.  with  remainders  over,  &c.  It  was  objeded,  that 
Ac  plaintiff,  who  claimed  as  theddeft  {on  of  £•  can  .have  no  be- 
nefit under  this  fettlement,  for  that  the  truftees  bemg  ftrangers  to 
the]  confideration  of  blood,  no  ufe  thereby  arifes  to  them,  accord- 
ing to  the  Lord  Pagett's  Case,  and  Lord  Chancellor  was  oF 
4e  fame  opinion.  Then  it  vi^as  obje£led  for  the  plaintiff  that  there 
inay  be  a  difference  where  the  eftatCy  trujly  or  ufe  in'the  truftees,  if 
Umitedfor  the  benefit  of  the  blood  and  family  of  the  covenantory  and 
ivherefor  collateral  or  o^tx  purpofeSy  as  was  the  Lord  Pagett's  cafc,^ 
tTie  truft  term  there  being  for  the  payment  of  debts,  &c.  but  here 
the  truft  is  for  the  benefit  of  the  blood  of  the  covenantor,  fcil.  hi* 
eranJfon,  &c.  Sed  non  allocatur.  Bill  difmiflcd.  MS.  Rep^ 
AJi^^h.  4  Gqo.  %.    Nugent  v,  Hancock, 


P  4  (H,  a)  Ufofc 
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(H,  2)    Ufcs.     Confideration  good.    WhcFC  th« 

Confideratioa  is  mixt* 

X.  T  F  an  vfe  be  declared  on  a  cov^n^t  to  ftand  feifed  on  confix 
-■•  deration  ^i  marriage  and  manej^  no  ufc  will  ^u-ifc  without  mar- 
riage, thougli  the  mon^  is  jKudt    Mo.  lO}^  pL  247.  Mich.  16  & 
17  Eliz.  Per  Cur.  in  Calthrc^'s  c^fe^ 
A  d«edto  a       j.  Iq  confideratio(i  of  natural  afft&im  t9  my  fin^  and  of  100  A 
^fid^^   i^'^  *y  «y /f«>  I  covenant  to  ftand  feifed.     Lord  Ch.  J.  Bridgman 
tion  of  na-    (wt^o  put  this  cafe)  faid  he  thought  die  principal  confideration  wiQ 
tuija  tove     carry  it.  Cart.  i±^.  Micji.  i9  Car.  a.  C^  B.  in  cafe  of  Garnifli  v, 
S^i^IUTof  Wentworth. 

the  fum  of  5 1.  to  be  paid  annually  Co  the  father.  Thoogh  mttuy  is  part  0/  tbt  ta^iaraiim  men^ 
tionedi  yet  chjs  wiU  xvorl(  as  a  covenant  to  i^and  feifed ;  but  then  i;  ought  to  be  pleaded  as  a  cove* 
tiant  to  iland  feifipd  accofdiDg  to  the  legal  conftru^iioh  of  fpch  a  deed  where  there  is  no  execu- 
tion af  law ;  per  PoUexfen  Ch.  J.  And  though  judgment  was  given  contrary  to  this  opmion« 
yet  chat  judgment  was  reverfed  on  the  very  point  of  law.  1  Vent.  z66.  Hill,  a  le  3  W.  fc  M.  ixi 
C.  B.  tade  v.  Parker— a  Ven^.  149.  »6o.  S^  C— —  3  L^v.  191.  Baker  v.  Lade»  S.  C.  ac- 
€ordingly.r— -4.  Mod.  149.  Bs^-ker  v.  Lade.  Mich.  4  W.  &  M  the  S.  C.  in  B.  It.  accordingly. 
———Skin.  3n.  Baker  v.  Lane»  S.  C  accordingly.  '.  ■■ .  Cartb.  »S3.  S-  C.  in  B«  R.  ac- 
cordingly.—.^....^gomb.  190.  B.  R.  S.  C.  acfordini^y. 

r  I Q^  1  3.  A.  in  confideration  of  blood  covenants  to  ftand  ftifed  to  the  u/i  ^ 
^  ^  '  B*  his  Unfmanj  apd  the  heirs  of  his  body^  and  in  default  of  fuch  muei 
then  to  the  ufc  of  %  S^  ajiranger^  in  confideration  of  100  L  B.  died 
V^ithput  KTue.  The  deed  was  not  inrolled.  The  queftion'  was  if 
the  ufe  can  arife  partly  by  coven(int  to  ftand  feifed,  and  fartfy  by  barr 
gain  andfali^  or  whether  it  muft  arife  wholly  one  way  o\  wholly  the 
other,  and  not  by  fr^^^ipns.  Bridgman  Ch.  J.  (aid  in  this  i;:afe  that 
there  was  a  mixt  confideration^  and  there  needed  no  inrobnent*  See 
Cart.  J  44.  Mich.  18  Car.  a.  C,  B.  G^u-niih  v.  Wentwortfa.  The 
Pife  was  pot  adjudge^ 


(I)    Ufcs.     Confideration.     ^0   whom  the  Confi* 
denitioix   may  raifc   an  Ufct    Not  to  a  Strang 

V.^^c^  P^?  [  !•  T  F  a  nUMi,  xr\  confider^tip"  Pf  natural  love  which  he  bears  t&^. 

.    wards  B.  his  brother^  covenants  to  ftand  feifed  to  the  ufe  qf 

_  ^    _    B.  and  J,  bis  wije^  for  their  lives,  this  ftiall  raife  a  gopd  eftate  to  A, 

•^of"^*   for  he  *  gives  the  cft^tc  to  A.  in  confideration  of  the  mfirriage  bj^- 

Vj  -I -l^    tween  her  and  h^s  brother  \  and  this  fliall  be  t^ken  for  the  join-i 

t\ire  of  A.  for  the  loye  wfaiich  he  bears  towards  his  brother  exr 

X  Charring,  tends  ill  right  of  his  brotl^er  to  his  wife,    f  1.  C.  307.  %  Sher. 

lifoiLQD?  [  ^'  ^f  *  "^">  >"  confideration  diat  J?.  Jhall  marry  his  daughter^ 

"  "  '      (pycAants  to  ^4  feifed  tf  thf  uferfB^and  bis  daughter^  in  tail  or^ 


4be«lhislhallnure  tgood  eftate  to  diem  botiu  Ph  C«  307.  Sharing* 
tan  and  Pledall  v.  Strottom  ] 

[  3*  If  a  nail,  in  confideration  of  natural  love  animfftStiwi  tdbis  Theufe* 

jjjf,  covenants  to  ftand  (eifed  to  the  ij/^V"  'A/  wifi  d/hts/M  for  life,  JJ"/ "^  ^fc. 

this  (hall  raife  a  good  eftate  to  the  wife ;  for  the  love  to  the  fon  ex-  and  aftorttl 

tends  to  his  wife.  Contra  Trin*  5  Ja^.  B«  R.  between  Bould  and  the  ufe<yr 

4fitr^wanb  nmrry;  and  nfolved  that  the  confideration  extends  to  the  wife  tlut  Ihould  he.  €ro.  J« 
|68.  pU  8.  S.  C.'  See  (L)  pi.  i. 

[  4.  If  a  man,  in  confideration  of  a  marriage  to  be  had  between  B.  Mo.  u^f/L 
hisfinj  and  A.  covenants  to  ftand  feifcd  to  the  ufeofB.  and  A.  this  bS'^iM-; 
is  a  good  confideration  to  raife  an  ufe  to  A.  Mich.  37  &  38  -Eliz.  aaiyS.?. 
B.  tL  admitted  between  Corbin  and  Corbin.  ]  ^ThUisM 

confident 
tion  to  rnfe  an  mfe ;  for  the  confideration  is  onlj  the  marriage  of  his'fon  with  a  dranger,  the  whtdi 
as  to  changing  the  poffeffion,  is  not  any  henefit  to  the  father,  hut  he  isa  in  a  manner,  a  ftranger  to  this 
peHonal  and  peculiar  confideration  \  hat  if  the  confideration  had  been  for  the  eftabliihing  the  land 
in  his  name  and  blood,  it  hadl>een  good  ;  for  this  touches  the  father  merely.  Yeir.  $i*  Mich,  a 
Jac.  B.  R*  Freihwater  v.  Rois.— — Mo.  683.  pi.  940.  Trim  44  EKz.  Frelhwater  v.  Rois,  feems  la 
be  S.  C.  however  dilferent  in  time ;  but  this  point  does  not  appear.  ^^  BrownL  193.  Mich*  %  J9C» 
S.  C«  and  S.  P.  hot  feems  only  copied  from  Yelv.  51. 

[5.  If  a  man,  in  confideration  that  B.Jhall  marry  bis  daughter^ 
covenants  to  ftand  feifed  to  xltitufe  of  B.  and  bis  daugbter^  die  re^ 
maindertp  Q  this  isa  void  remainder  to  C.  becaufe  he  is  Tijf ranger 
fo  the  donfideration.  PL  C.  307.  b.  Shcn  &  Pled.  ] 

[  6.  In  confideration  of  certain  money  given  by  B.  z  man  maj  if  A.Sdr^ 
covenant  to  ftand  feifed  to  die  ufe  of  Jt.  for  Itfty  the  remainder  to  g^nsaad 
Q.  *  in  fee  I  for  here  it  is  apparent  that  the  monies  were  given  for  both  ^^^f^  g  s- 
cAatess  and  diough  A.  and  C.  zxtfhangers  to  the  gift  of  the  mo-  conadVn. 
ney,  yet  they  are  privy  enough,  inafinudi  as  the  monies  are  given  tionof  icoz: 

JFortheip.]  Kti^^.l?' 

J  tho  m  this 

cafe  the  con£deratioa  arifeth  from  a  ftranger,  yet  it  will  pafs  the  ufe  to  the  bargainee ;  per  Ho- 
bart  Oh.  J.  Winch.  6i..HilL  so  Jac  C.  B*  in  cafe  of  Buckley  v.  Kmmom. 

Bta  if,  in  coniideration  of  too  i.  paid  hy  B»  A.  harpimi  and  fills  f  B,  to  the  ufi  of  J,  S,  a  Ann* 
far,  the  ufe  limited  and  the  truft  are  Toid.  Arg.  %  And.  136.  in  Corbet's  cafe,  cues  4  &  5  P. 

P»*-  [*I98] 

I  J.  So  In  confideration  of  certain  monies  given  by  B.  z  man  may 
covenant  to  ftand  feifed  to  the  ufe  of  B.for  life^  the  remainder  to  C, 
infee^  or  wiib  diyerfe  mefne  remainders  \  for  the  monies  are  given 
for  all  the  eftates.  PI*  C.  ^07.  b.  Sher  and  Pled.  ] 

f  8.  Jf  a  man,  in  c©nfiacfatioi)  of  the  difcharge  of  bis  funerals^  f  Rep.  154, 
fayment  of  bis  debts  and  legacies  out  of  tbe  profits  of  bis  landj  cove-  p^g^was 
nants  to  ftand  (eifed  to  the  ufe  of  himfelffor  bis  Rfe^  the  remain^  attainted  of 
der  after  his  death  to  ^t  ufe  of  J.  S.for  to  yearsy  and  dies,  not  mak^  trcafon,  aoA 
ing  y,  S.  bis  ejeecutor^  (but  dies  inteftate,  vjz.  attaint  of  treafon)  J^^'j* 
the  remainder  for  Vtars  is  void,  and  no  ufe  flial]  arife  thereof  to  J.  S.  j.  s.  was  ad. 
})ecaufe  be  is  a  ftranger  tq  the  confideradoi^  Adjudged  i  Rep.  judged  void, 
,54.  Lord  Pagef  s  cafe.  J  ^;]X;. 

tioHy  becaufe  the  cQnfi4eration  being  p.iynnent  of  deb^s,  he  was  a  Aranger  to  it.— Mo.  193.  pi* 
343.  Trin.  26  Elis.  S.  C  accordingly.— Le.  194.  pi.  279.  S.  C.  argued.— And.  a50>pl.  267. 
•od  pag.  263.  pi.  a7a  S.  C.  accordingly.  ■  Jenk.  a47.  pi.  37.-— —S.  C«  cited  Arg.  Mo.  310, 

411.  tn  Englefield's  cafe.*— S.  C.  cited  Mo.  519, 510.  in  Lord  BucktiyrstU  cafe:  bqt  fays  thac 
ft  J.  S,  bad  paid  tlie  debts  with  hit  ^wn  mone^i  thf  ^onfider^cioA  had  been  gooj**— rS.  C«  pited  a 


igt 


'QfeiEr* 


Mod.  250.  in'cife  of  Bavkkr  v.  Kiat,  that  it  was  adjudged  t  void  ufbybectufe  thora  wai  no  ooa. 
lideration  on  the  coveiiantee*s  part  to  raiie  the  money  appointed  to  be  pai4»  it  betog  to  be  raiM 
eiit  of  the  profits  of  mf  lord's  owa  eftate,-«»G.  Law  of  Ures,  x  iz,  1 1 3.  cites  S,  C.  and  fays  the  con- 
fideralioo  does  not  arife  from  any  equivalent ;  hot  it  had  been  otherwifey  if  the  debts' were  to  be 
^id  out  of  the  proper  lands  of  J.  S.— ^id.  26a.  pi.  la.  Trin.  17  C^r.  2.  B.  R.  in  cafe  of  Jxhmbt 
V.  CowLsY,  fays  a  diverfity  was  taken  on  Ld.  Paget's  cafe,  viz.  That  a  covenai^  to  ftaod  feifed  to 
the  ufe  of  tU  executors  of  btsjm,  is  void  ;  ha  if  it  be  to  the  ujfe  ef  bimftif,  or  his  fan  <md  his  extaowsfgr 
"s,  it  is  good  ;  becaufe  all  vefts  in  the  fon,  but  not  in  the  other  cafe. 


S,e.  cited  [  9-  But  otfaerwife  it  had  been>  if  the  covenantor  bad  majg  J.  S. 
by  Hobart  his  executor ;  for  then  he  had  been  enough  privy  to  the  confidera« 
fji'/in^c^fc  ti^  ^  R^P-  '54*  Lord  Paget's  cafe.] 

•f  Colt  an^  Glover  v.  thb  Bishop  of  Litchf iiloj  Ice,  That  though  he  flUM}e  him  his 
t^tecutor  after^  yet  the  limitacioa  is  void. 

10.  Kfeme  may  enfeoff  a  married  tnan^  ccufa  matrimmii  praioeu^ 
tiy  becauie  of  the  amnion  pcffibility.  10  Rep.  50.  K  iuLAMPfix's 
CASE)  cites  4  H.  6.  16  &  17. 

11.  A  mortgagor  intreated  a  ftranger  to  redeem  the  land  at  die 
day,  and  by  indenture  mortgagor  covenantedy  that  after  the  redemp^ 
tion  the  Jlranger  Jbould  have  the  land  to  him  and  hts  heirs  i  and,  that 

DAY,  cites  it  he>  in  confideration  ofioc)\.  would Jl and feifid  to  the  ufe  of  him  and 

as  Tnn.  z%   j^j^  jjcy-s.   Xbe  ftraqger  redeems  the  land  at  the  day,  the  mortgagor 

.enters,  and  the  deed  is  inroUed  within  the  6  months ;  yet  ruled  that 

nothing  pafled,  beciiufe  he  had  not  any  eftate  or  intereft  therein 

T.Afliford.  3t  ^at  time,  to  contra<El  for  it     Cro.  E.  4Q2.  pi.  *  10.  in  the 

caib  of  Yelycrton  v.  Yelverton,  lays  it  was  cited  as  a.  cafe  in 

the  20  £liz.  but  neither  the  name,  nor  in  what  court^  was  men* 

tioned. 

'  12.  Feoffitient  in    fee,  on    condition  that  if  the  feoffor  do 

fuch  a  thing  he  (hall  re-^nter^  and  retain  the  land  to  the  ufe  of  a 

granger,  the  ufe  is  void,  and  the  feoiFor  (hall  hold  the  land  to  his 

"     ownufc.i  pef  M^ad  J»  Ji^-  ^69*  ?!•  37*-  1^  cafe  of  Ferrand  v, 

.    Ramfey^ 


Owr.  53.  in 
Ihc  cafe  of 

"WlNTlR 

V.  LovE- 


H.  8.  the 
cafe  of 
Whaydon 


'  S.  C.  cfted 
IX  Rep.  24. 
b.  25.  a.  in 
Harpnr*s 
cafe. 

If  the  per- 
fon  be  fuch 
a  one  as  has 
an  obvious 
confiderati* 
on  of  his 
fide,  a  ufe 
Ihall  pre- 
fentlyrifeto 
him ;  as  if 
amancove- 


(K)  Uies.    . Confideration •    What  (hall  be. a  good 

Confideration  to  raife  an  Ufe. 

(Sec  this  Title  before)  [at  (H)  ] 

[  !♦  A  Mat)  may  covenant  to  ftand  feifed  to  the  ufe  of  A  his  w^% 
***  in  confideration  that  Jhe  is  his  wifcy  and  this  (hall  rai(e  a 
good  eftate  to  the  wife ;  for  this  is  a  good  confideration  in  law.  Ad- 
judged 7  Rep.  40,  Bedell's  cafe.  Adjudged  Trin*  3  Jac.  B.  R.  be- 
tween Bedell  and  Hall.  ] 

[*  2.  A  man  may  covenant  to  ftand  feifed  to  the  ufe  of  A.  the  wife 
of  his  hr other ^  in  confideration  that  /he  is  the  wife  of  his  brother^,  and 
this  (hail  raife  a  good  eftate  to  her ;  for  the  love  which  he  bears  to« 
wards  his  brother,  extends  in  his  right  to  hi$  wife.  PL  C  307* 
Sher.  and  Pled.] 

[  3.  Fraternal  love^  and  continuance  of  his  land  injiich  of  bis  bloody 
is  good  confideration  to  raife  an  ufe  by  way  of  covenant  \  for  this 


OCMT.  t^9 

li  a  coiifidcfadon  6f  &Zm4  and  the  brodier  is  one  of  the  next  dem     aantito 
after  his  parents  and  children,  and  they  who  are  next  in  blood  are  ^^^'^ 
next  in  love  by  intendment  of  the  law*  PI.  C«  307,  Sher.  and  Pled,  of  his  wif« 

fv,  SttOttOn.1  1  ,  or  brother, 

*•  '  or  any  of  hit 

kindred,  this  is  fufllcient  to  raife  a  ufe  to  tbeixiy  without  any  mention  of  a  particular  exprefscoo. 
fideration  ;  for  the  love  and  affeAion  between  them  is  obvious,  which  being  aconilderation  in  it* 
felf  fofficieot  to  raife  a  ufe,  it  Ihall  be  prefumed  that  it  was  to  the  intent  the  ufe  was  limited ;  naf^ 
if  there  be  a  coniider&tion  to  feme  certain  perfon,  and  afterwards  a  ufe  is  liknited  to  another  per* 
fooy  that  does  not  come  under  the  confideration  exprelTed,  yet  if  he  be  a-perfon  on  wbofe  fid^ 
there  is  a  manifeil  prefumption  of  another  confideration,  he  (hall  have  the  ufe  limited  to  him  hj 
,  that  confideration,  though  be  could  not  take  by  virtue  of  the  firft.  Thus,  if  a  man  covenants,  ia 
'  coofideracioQ  of  natural  love  and  affeftiun  that  he  bears  to  his  eldeft  fon,  to  ftand  feifed  to  the  uCb 
of  him,  and  then  to  the  ufe  of  any  otiier  of  his  kindred,  as  brother,  coufin,  &c.  this  fliall  give  a  u(a 
to  them,  though  they  do  not  come  within  the  confideration  that  is  exprcfled  to  the  eldeil  fou  ;  fcr 
tbeie  is  an  obvious  and  apparent  confideration  to  raife  an  ufe  to  theih.  Gilb«  I^w  of  ITfes  and 
Trufts  S51, 251. 

([  4«  If  a  man  covenants,  in  confideration  of  bloody  and  of  the  Mo.  ^35* 
marriage  rfbis  baft ard -daughter^  to  ftand  feifed  to  the  ufe  of  the  P^*  loso. 
iqftard'daugbtery  this  is  not  a  good  confideration  to  raife  an  ufe,  Tot'i'^^a. 
becaufe  in  the  law   ihe  is  not  his  daughter,  btit  iilia  populi.  s.  c.fa^^ 
^fich.  43  &  44  £Hz«  B.  R.  per  Curiam,  between  Frampton  and  the  judges 
Gerard.  1  ^^J«  ^'V^ 

J  .  .  €d  in  opt. 

nioo,  viz.  Popham  and^Fenner  with  the  heir  general,  and  Gawdy  and  Yelverton  e  contra,  wher». 
upon  it  was  adjourned  for  difficulty  into  the  exchequer  chamber,  and  that  it  was  argued  there. 
£Bot  Ctys  not  whatbecameof  it]— *And.  75.  79.  pi.  .145.  S.  C.  by  name  of  Gerard  v.  Worfeley* 
j^judged.— -— D.  374.  pi.  16  &  17.  Hill.  23  Eliz.  Worfeley's  cafe,  S*  C.lhac  all  the  juftices,  except 
periam,  held,  that  the  ufe  cannot-  be  carried  to  the  balWd  without  exprefs  confideration.  ■  m 
S.  C.  cited  2  And.  St.  and  136. 

S.  P.  Gilb.  Law  of  Ufes,  &c.  207.  But  if  a  man  covenants  by  indenture,  in  confideration  of  na- 
tural love  and  aAisAion,  blood,  and  marriage  of  his  b^itard  daughter,  to  Itvy  njine^  and  that  the 
cooofee  fliall  ftand  feifed  to  tht  ujtoftbt  baftard  daughter ;'  though  this  be  not  a  fufficient  confi* 
deration  to  raife  an  ufe  upon  a  covenant,  yet  it  is  exprellive  of  tlie  intent  of  the  .party,  and  tliere- 
fore  flull  ferve  as  a  fuil^ient  declaration  of  a  ufe  U£on  the  fine^  where  there  needs  no  confider- 
^00. 

r  5-  A  man,  in  confideration  of  his  care  and  love  which  he  hears  ^^  b^^-pU 

-§0  /•  S.  callfdy  namedy  and  retutedy  one  of  bis  fonsy  (where  he  was  hi?  1°^'^^^^ 

hajftard'ion)  covenants  to  uand  feifed  to  the  ufe  of  the  faidj.  S,  iiiz.  1.  c. 

this  is  no  good  confideration  to  raife  any  ufe.    This  was  Sir  James  but  s.  P. 

Perrot*s  cafe,  adjudged  in  the  exchequer,        in  a  writ  of  intru-  '^^^^^K- 

fion  upon  the  conveyance  of  Sir  John  Per  rot,  by  which  a  re-  -7^.  a.  b/ 

mainder*  was  limited  to  him,  and  he  loft  the  land  for  the  faid  pt.  t6.  17. 

caufe.]  «,'"t^ 

-*  Eiiz.  hir 

R  oBiBT  Worif.ley'i  cafe,  S.  P.  And  nUthejuAices,  praetcr  Periam,  held,  that  the  ufe  caonoc 
be  carried  to  ahaftard  without  exprefs  confideration,  inafmuch  as  the  confideration  inl.tw  is  not 
l^ood  and  lawful ;  for  he  is  not  defanguipe  patriv^  hut  a  meer  (transfer  in  the  eye  of  the  law.-^And« 
79.  pi.  145.  S.  C.  accordingly.'»»6ilb.  Law  of  (Jfe^,  &c.  fays  that  coiiridemtion  of  natural  love  in 
fuch  cafe  is  not  go<Kl ;  for  fince  that  copulation  is  unlawful,  the  ilfue  ourht  not  to  have  from  the 
govemrnert  the  privilege  of  a  lawful  fon.— But  a  bnflard  is  a  pcrfun  capMU  of  t.ikin^  by  a  faffmeMt, 
t]M>agh  not  hy  a  covenant  to  ftand  feifed,  in  confideration  of  natural  aflfe<5lion  ;  per  Matiwood.  Le. 
1'97*  pi-  %79*  Mich.  31  &  32  Eliz.  in  Cam*  Scace.  in  Lord  Pagect'^  cafe  — Gilh.  Law  of  Ufes,  &c. 
21b.  If  a  hazard  has  got  a' name  by  reputation  to  be  fuch  a  one's  fon,  yet  it  is  not  a  confideration 
fufScient  to  raife  a  ufe  to  him  ;  for  dill  in  law  he  is  looked  upon  as  nullius  filins  therefore  the 
laiw'  can  never  fupport  that  as  a  goo<l  ufe  to  him,  as  the  fon  of  fuch  a  one,  in  rclpccl  of  tlie  na'ural 
ai^»6lion  that  a' father  bears  to  his  fons,  when  by  another  maxim  the  law  fuppofcs  and  fays  he  ii 
sulUusfihus ;  and  fo  no  body  can  have  any  natural  aifeC^iun  fur  him.  '   'V^f/^/Nnl 

r  6.  Confideration  of  ajfeSfion  to  the  heirs  males  of  the  covenantor^ 
Etch  he  Jhould  beget  of  the  body  of  A*  his  late  wtfcy  is  good  con- 

fideratioa 


tc. 


fideration  to  raife  an  ufd,  by  wav  of  covdnant^  to  the  fidd  heirs  of 
his  bodv;  for  every  one  is  bouna  in  nature  to  provide  for  his  chil« 
dren.  PL  C.  304.  Shen  and  Pled.  ] 
8.  c.  cited  [  j^.  For  advancenunt  of  his  heirs  maksj  a  man  may  covenant  to 
Ufcf  ^c!  ^^^"  fcifed  to  ihc  u/e  of  himfelf  and  tbi  heirs  males  of  his  bod^ 
aos/zog.  and  this  (hall  raife  a  |;ood  eiiate  tail ;  for  though  "all  the  eftate  uil 
fsys  the  is  in  himfelf,  yet  this  is  for  the  benefit  of  the  heir  male,  though  it  is 
on^of  pi^*"  ^^f^^^^  ^^^  ^^'  *^  prafenii ;  for  none  can  know  who  (hall  be  his 
feiring  the   heir,  hut  folus  deusfacit  haredes.  7  Rep.  13.  b.  [14.  a]  £ngle(ield*s 

lands  to  the  cafe*  1 
heirs  male 

of  his  body,  hy  the  creation  of  an  eftate  tail,  and  fo  having  tht  force  of  ihe  ftatute  de  donts  to  pre- 
ferve  the  inheritance  for  the  ifloe,  being  a  good  confideration  to  raife  an  ufe,  that  eftate,  which  the 
owner  of  the  land  had,  is  chAnged  and  qu^ified  into  an  eftate  tail.  Accordingly  my  Lord  Coke 
fays,  that  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of  one  for  life,  the  renuinder  to  the  ufe  of 
the  heirs  male  of  bis  own  body,  this  is  an  eftate  tail  in  him  ;  yet  here  the  ufes  were  not  out  of  him  { 
io  that  a  man  may  modify  a  foe  that  continues  in  him,  but  he  cannot  take  a  fee  as  de  novo, 
when  be  has  the  old  one  tn  him.  In  the  cafe  of  Pybus  and  Mxtford,  it  was  held  that  if  amnn 
covenanted  to  ftand  feiied  to  the  ttfe  of  his  heirs  male  begotten  on  the  body  of  his  ad  wife,  he  had 
tliereby  an  eftate  tail.— Lord  Bacon,  00  the  ftaiuie  of  ufes  ^52.  fays,  if  one  covenants  to  ftand  fetfed 
to  the  ufe  of  himfelf  in  tail,  and  to  the  ufe  of  his  wife  in  fee,  tlie  eftate  tail  is  executed  in  himi  be- 
«anfe  eftate  tail  cannot  be  re-eccupied  out  of  a  fee  fimple,  it  being  a  new  eftate^  and  not  like  a  par* 
ticular  eftate  for  Ufe  or  years,  which  are  but  portions  of  the  abfolute  fee. 

•  In  theo-  [  8.  A  confideration  of  the  continuing  of  his  land  in  bis  *  name^ 
f mdhie!?    *^  *  8^^  confideration  to  raife  an  ufe  bv  way  of  covenant ;  for  by 


in  the  origi- 

tal  iliould  not  be  (doient) 

And.  140,  g.  W.  covenanted  to  fland  feifed  to  the  ufe  of  himfelf  in  tail^  re. 
£*•  '^'j?;  mainder  to  R.  in  taily  remainder  to  the  queen  in  fee.  Adjudged  that 
ingiy^l-1  no  ufe  is  raifed  to  the  Qu^en  in  remainder  for  want  of  a  confideradom 
8.C.1  Rep.  Mo.  105,  pi.  344.  in  Trin.  27  Eliz.  Wifeman  v.  Barnard 

1 5.  accord. 

iugly^— Asd  if  the  ufe  had  been  limited  to  the  queen  in  confidiraiioM  that  fin  was  tb*  btad  tftht  etmm 
mom/'ahhf  attdhaUth$  cart  and  cbargtatmell  to  fTefrw  the  peoi'ioftbe  reaim,  as  to  re^ei  foreign  bo/lilitpp 
yet  had  no  ufe  been  raifed  to  her,  for  this  is  to  b«done  ex  officio.  ■  G,  Law  of  Ufes,  &c.  aa^, 
a  2  5.  cites  S.  C.  and  adds  that  there  is  no  particular  confidisratioa  to  intitle  her  to  the  profits  of  tliofe 
lands  {  neither  has  flie  any  more  reafon  to  have  them  now  than  before  ^  for  ex  officio  (he  takes 
care  of  the  cummonwnltb,  and  to  that  end  ftie  has  a  fufficient  revmiue. 

Sqofa^ro.  |o«  If  a  man  covenants  to  Jiand  feifed  to  the  ufe  of  his  wife^ 
c^r!  For  fi^^  ^^  coujin^  it  is  good  to  raife  an  ufe  without  any  exprefs 
the  word     words  *  ot  confideration.    7  Rep.   39.  b.  (40.  b.  j  in  BeddPs 

brother,        cafe, 

implies  a 

fufficient  confideration.    Roll.  Rep.  6S.  Trin.  la  Jac«  B.  R.  iu  cafe  of  Worral  ▼•  Harper.— • 

J I  Rep.  24.  b.  Harpur    eafe  S«  C.  accordingly. 

*[20l] 

1 1.  Confideration  of  marriage  to  be  had^  will  raife  an  ufe,  becaufb 
the  prefent  eftate  is  to  the  baron,  and  what  is  limited  to  the  feme,  is 
only  a  remainder;  per  Twifden  J.  Sid.  83.  Trin.  14  Car%  ^  B.  R^ 
in  cafe  of  Stephens  v.  Brittridge. 

.  12.  There  are  no  confiderations  now  at  this  day,  to  raufe  ufes 
upon  covenants  to  fland  feifed^  but  natural  love  and  alFe^ion,  which 

is  for  advapcem^nt  of  blood,  or  coafideratiou  of  marriage^  whicb 


jsjoimrtg  of  blood  and  marriage  together.  Other  confideratioiis, 
is  monif  for  land,  er  land  for  land,  though  the  words  are  (ftand  ' 
iofed  to  ufes)  yet  they  are  bargains  and  (ales,  and  without 
inr^ment  raife  no  u(e,  Arg.  Cart.  1 39.  in  cafe  of  Gamifli  v. 
Wentworth,  cites  Le.  201 /at  tiie  end  of  the  Lord  Paget's  cafe, 
and  Coke's  inftitute  on  the  ftatute  of  inroknents,  p.  672.  and  PL 
€•303. 

17.  H  a  leaf4f  and  reUafe  be  pleaded  to  A,  and  his  heirs,  and  no  '«^Wi  pafe 
confideration  appears,  nor  faid  to  whofc  ufe,  it  fliall  be  intended  to  wLpScad- 
thc  ufe  of  reUffit  and  his  heirs,  2  Salk.  678.  pi.  5.  Mich,  i  Ann-  ed  in  con** 
B.  R.  Shortridge  v.  Lamplughw  fidcration 

**  ,  of  5  L  but 

•o  confiJeracion  was  pleaded  for  the  releafe;  per  Powell  J.  the  nmfet  cf  gflate  is  a  good  con* 
fideraciofi.  Ibid.--  S.  C.  and  S.  P.  accordingly « per  Powel  J.    But  by  him  and  Holt  Ch.  J. 

if  there  were  a  particular  vfe  limited  on  the  releafe,  the  reft  would  refult  back.  7  Mod.  77,  m 
8.C. 


Fol.  786, 


(L)  Ufes.  Confideration.  In  what  Cafes  they 
fliall  be  raifed  fo  a  Stranger  to  the  Confideration  for 
a  collateral  Refpe^l. 

[  J.  T  F  a  man  covenants,  in  confideration  of  natural  love  andaf-  Nrty.  laa. 
*  ftSfion  to  his  Pony  to  ftand  feifed  to  the  ufe  of  his  Jon  for  life^  \'^^\^^  ^' 
1^  remainder  tofuch  wife  as  the  fon  Jhall  have  aper^  for  life,  the  Wint'ov, 
remainder  to  thejirf  fun  of  the  fon  and  wife  begotten,  &c.  -  Though  s.  c.  held 
the  wife  be  a  ftranger  to  the  confideration  (admitting  it)  yet  the  f^tl'jl'^^j'. 
eftate  limited  to  her  is  well  raifed  for  the  fubfequent  eftate,  which  ved  by  the" 
is  within  the  confideration.  Agreed  Tr«  5  Jac.  fi,  R.  between  >  Ch  jut- 
Bould  and  Winfton.]  ^'^^^ 

•»  Ch.  Baron, 

that  the  wife  fliall  take  well  enough^  and  that  (he  is  within  the  confideration ;  for  it  is  f(»r  riie  ad. 
vancementof  his  poderity,  and  without  a  wife  the  fon  cannot  have  pofterity.  And  Uie  eOare  of 
the  fon  ihall  fupport  the  ufe  to  the  wife,  and  when  the  contingent  happens,  ther/L/^  of  tbg  fia JbuH 
%€  changed  aceoriing  to  the  limitation  :  that  is,  to  the  fon  and  the  woman,  &c.  13  Ktp,  48.  Trhi.  7 
Tac  in  the  court  of  Wards.  Anon.^- And  fo  it  was.refoived  in  B.  R.  per  tot.  Cur.  m  the  reign  of 
Qn,  Rliz.  for  both  points  in  Sheffield's  cafe.  Ibid.  49.'  Baron  makes  feoflfment  in  fee  to  the  ufe 
ot  himfelf,  and  fuch  wife  aifiall  U  in  fee.  He  marries,  and  levies  a  dne  of  all,  and  die»,  and  ttie 
wife  brought  a  cui  in  vita  of  a  moiety.  D.  %7^  b.  pL  4a*  Marg.  cites  it  as  in  the  time  of  Q^  Eliz*. 
in  C.  B.  Read's  cafe. 

M.  feifed  of  lands  in  queftion,  levied  a  fine  thereof  to  the  ufe  of  himfelf  and  of  fuch  feme  as  he 
ihould  afterwards  marry,  and  after  their  deceafe  to  the  ufe  of  J.  the  daughter  of  M.  and  the  heirs  of 
her  body,  and  .ifterwards  married  the  now  tenant,  and  died.   Adjudged  per  3  J,  againft  PyerCh. 

i.  that^ch  limitation  is  good.  Mo.  96.  pi.  040.  Hill.  14  Eliz.  Mutton's  cafe.— -I>.  274.  t.  pl.4x. 
^afcb.  10  Elit.  5.  C.  and  Dyer  makes  a  quaere ;  but  fays,  that  by  the  opinion  of  Wray  and  Mead^ 
ferjeuits,  and  Plowden  and  Onflow,  folicitor,  the  eflate  is  raifed  to  the  wife  {  and  tliat  they  fiib- 
fcribed  their  names  to  their  opinion.— —And.  4a.  pi.  106.  Mich.  10  Eliz.  fays  it  was  held,  that 
the  wife  tooknotbing,  becaufe  the  land  was  vefted  in  Che  conufor  by  the  ftatute  27  H.  8*  with  ths 
f-emainder  over.  And  yet  it  appears  that  the  intent  was,  that  fuch  feme  flioukt  take  eftate  (  and 
alfotliat  this  cannot  be  *  jointly  with  her  bamn,  becaufe  at  the  time  there  was  not'  any  fuch  per- 
'fon  who  W2IS  his  wife ;  11  which  cafe,  when  for  apparent  caufe  it  cannot  take  ttMtf  according 
to  the  words,  then  it  (hall  be  taken  according  to  the  intent.  And  the  reporter  fays  nota  1  for 
many  thMi^s  may  be  faiJ  of  the  one  part,  and  of  the  other.     1  a  ht-  113.  pi.  283*  S.  C« 

crfiiedftir  the  plaiutiff:  but  nothing  appears  as  faid  by  the  court.  Bat  91.  pL  14.  t$  EHz* 

5.  C.  argued  ;  but  fays  it  was  for  land  in  Wales,  and  the  parties  agreed  to  brin^  adtion  in  Salop» 
and  therebv  ut  know  the  opinion  of  tlie  juftices  uf  C.  B  which  being  declai^d  to  the  court  by  one 
of  the  parties^  theywould  Iiear  no  fuither  argument,  nor  give  judgment.      '  Mo.  ^76,  ^77. 

in  Pekxot's  cafss,  cites  S.  C.  as  helJ,  that  the  limitation  to  the  wife  that  Ihould  be,  was  good 
«M  u^!l— .— S.  C«  cited  Mo.  5x7.  in  Loat*  BucKHtjRST'f  cafe,  and  faySjthat  the  parties  no:  b«. 
uiZ  r.t£:s&ed  with  the  opiiiioiu  ij»  0U  ;t74.  b*  Qi^ig  (aeU  JA  C*  3.  wbare  tbe  caiiB  was  adjudged  wic^ 


^ol 


mn. 


the  faid  reCeAuiioa,  9B  app%U9hf  wth  0f  entff  btoogte  there^  MidL  f$ir  14  EGz/*|  Lers  t4i^ 
Ar^ citet  D.  274.  b*  ^^ 


fte(0)  pL 


(M)  Ufes*    Confideration-    To  what  Vfe  the  Con-* 

iideration  (hall  be  faid  to  go* 

f  r.  T  F  a  mznfeifedifftbe  manor  of  K*  and  of  other  lanJ^  bargainr 
^  and  fells  the  manor  of  K.  to  B.  in  fee,  in  confideraikn  of 
TOoL  and  covenants  .with  B.  in  the  fame  deed,  that  when  he  is  dif 
pofedtofell  the  other  landy  that  hejhall  have  thefirft  offer  j  and  that  if 
.  hegtf  aiout  to  alien  or  convey  the  land  to  anv  odier,  that  then  he  cove^ 
nants  to Jlandfeifed  thereof  to  the  ufeofB.  tnfee\  and  after  he  en- 
deavours to  ahen  the  land  without  any  offer  of  it  to  B.  the  iaid 
confideration  of  200  K  (hall  be  fufficient  to  raife  the  ufe  thereof  to  B» 
according  to  the  covenant,  being  all  in  one  deed*  M.  40  &  41  £1^ 
B.  R.  between  Parfons  and  Mills.  J 


(N)  Uies*  Confideration.  Where  the  Confidcr^ 
ation  fliall  be  faid  too  general  to  raife  an  Ufe» 
\AverTnent.\ 


•IP.  For 
«o  ufe  HuU 
be  raif  ed 
ii{Ton  fuch. 
general 


[  I.  T  F  a  man  bargains  and  fells  land  y^r  dsverje  good  caufes  and 
-^  ^onfiderationsy  and  does  not  exprefs  in  certain  the  confidera-* 
tions^*  no  ufe  fhall  arife  by  it.  Tr.  41  £L  B.  R.  adjudged  f  be- 
tween Fiflier  and  Smith*  i  Rep.  176.  b.  177.  %  Mildxiiay*9 
Sm^*  iwl^  cafe.  Refolved*  But  upon  averment  that  this  was  in  confideration 
eaufeicap.  of  moneyy  or  other  valuable  confideration  given,  this  mall  pafs; 
rears  not  to  for  this  averment /?/7/iif  with  the  deed.  ] 

that^tbe^  fa.  If  a  man  m  confideration  of  ^^^r/^/ffyirm  ofnumey^  hargaint 

fiargatnor  wtd fells  ^  this  is  a  good  confideration  to  raife  an  ufe  without  aver^ 
kas  quid  fnent  ofonyfum  in  certain  ;  for  the  quantity  of  the  fum  is  not  ma* 
MdSr      ^"**-  HeldTr,  41  Eli*. B.  R.  ]  \     ' 

court  ooghc  to  adjudfe  if  the  confideration  be  fufficient  or  not,  and  this  cannot  be  where  it  is  al» 
leged  in  foch  genenlty.  i  Rep.  176.  a.  Refolved.  Miidmay's  cafe. 

f  Mo.  5S9.  pi.  777*  S.  C.  that  if  it  was  for  money,  it  muft  be  averred ;  but  if  it  be  expreiTed  ito 
tbe  deed  to  be  for  a  cii^untjum  tf  nxMiy,  it  is  fufficient^  withouty^niffirp-  the  certainty  of  the  fum  ; 
4nd  oone  of  the  parties  (ball  lay  that  no  money  was  paid ;  for  againft  this  exprefs  averment  in  the 
dtecd  no  avennent  nor  evidence  IbaU  be  admitted  to  fay  that  no  money  was  paid ;  and  Jadgmcut 
accordingly. 

X  Jenk.  J47.  S.  P.  and  cites  S.  C. 

r  20^2  1  3*  ^^  "'^  cannot  be  raifed  by  any  covenant  or  provifb,  or  by 
hdiX^TAtiTOiAi^^  upon  a  general  confederation.  Refolved  i  Rep.  175. 
.b.  176.  a.  HilL  26  £Iiz.  Mildmay's  cafe. 
Bus  if  J.  ^,  4.  If  I  by  deed  covenant  with  jf.  S.  for  diverfe  good  comftder" 
^n^tn^'  fl//<7«j,  that  I  and  my  heirs /haU  Jiand  feifed  to  the  ufe  of  J.  S. 
tbectH/cnani  .^^  his  hcirSy  iio  ufc  Will  arifc  thereby  without  a  fpecial  avet" 
nvai  modi  for  jnent,    I  Rep.  176.  a.  by  the  reporter  in  Mildmay's  cafe. 

4ttfi>.tpcement 

•J  bii  Uuoiiyhm  mayr  aver  that  the  covenant  was  in  confideration  thereof ;  f*'"'*  in  boththofe  cafes  the 
ffrfon  MfUjlaii  tah  ihg  ufc  is  citt^tin, .  I  Rep«  I ;  6.  a.  by  the  reporter  ia  M  ]4aiay*s  cafe. 

3'  5.  Therf 


5«  Tkeg^  Is  a  difference  where  the  anjideratiort  h  gemral  and  g.  Lsw  of 
the  bargain  or  covenant  is  with  a  terfon  certain^  l^ere  aver-  ^fes,&c 
lOMt^  according  to  die  truth  of  the  ca/e,  may  be  taken ;  but  when  ^'^  |'^ 
th9  confideration  is  general  and  the  perfon  inartainy  there  no  andia^s 
tftimwrffr  can  avail*     x  Rep.  176.  b.  reiblved  26  £liz*-in  Mildmay's  thearer- 

cafe.  mentbytht 

**■  particular , 

perfoaisotily  the  redocinf  the  general  confideration  to  fome  certainty,  and  makinK  out  that  in  par- 
licttlar  in  favour  of  the  perfon  who  was  before  included  in  the  general  words,  which  is  vefy  rea* 
fonable  in  cafe  a  good  confideration  were  bona  fide  paid  him ;  but  in  cafe  where  the  perfpn  ia  un* 
ceruio,  the  intent  of  the  covenantor  was  void  ab  initio ;  for  it  appearing  that  he  defigncd  no  body 
in  particular  for  the  benefit  of  the  ufe  he  would  raiie,  no  perfon  in  certain  could  aver  any  particu- 
lar coofideratioa  why  he  fhould  luve  the  ufe,  bepaufe  it  plainly  ap|>ears  by  the  deed  be  did  uoc  doN' 
^fjn  him  for  the  ufe  any  more  than  any  other  perfon  ;  and  the  law  will  not  give  a  ufe  to  any  Mlf 
GooCrary  to  the  intent  of  the  party  memioQed  in  the  fettlement* 

6.  And  therifrrt  if  A.  for  diverfe  good  confiderations,  cove-  ^- ^^  ^ 
iiant  with  B.  that  A  Ufilljiand  feifed  to  the  ufe  offucb  a  one  as  B.  ^^^^t^, 
fiall  nanu\  now,  though  B.  names  the  fon  or  coufin  of, A.  yet  s.c.  For 
no  ufe  Ihall  be  raifed  by  it;  for  by  the  generality  and  uncer-  there  i$  no 
tainty  this  was   void  in  initio,  and  cannot  be  made  good  after,  confidci*- 
and  no  averment  can  make  it  good,  or  reduce  it  to  any  cer-  tionex. 
tainty;   for  A.*s  intent  was  as  general  as  the  words.     I  Rep.  prcired,and 
,76.b.inMildmay's«afe.  ^~t 

cumot  aver  any,  beeaufe  it  appears  that  A.  knew  not  who  the  nominee  would  be,  and  therefore 
could  have  no  refped  for  any  particular  pei-fon  to  make  him  raife  a  ufe.  If  B.-had  paid  money 
qiuere  whether  he  might  not  liave  averred  it,  and  fo  make  good  the  ufe  to  the  nominee.' 

7.  But  if  A.  covenants  with  B.  that  in  confideration  of  paternal  G.  Law  o£ 
bvej  or  for  advancement  of  my  blood,  he  will  Jifnd  feifed  to  the  ^^''®*»  ^^ 
ufe  offucb  of  my  fans',  or  of  fuch  of  my  coufins  as  B.  Jhall  name ;  on  s.  c.    f, 
nomination  made  the  ufe  (hall  be  raifed ;  for  the  confideration  is  A.  had  a 
particular  and  certain,  and  the  perfon  by  m;itter  ex  poft  fafto  may  ^«ficn»  f^" 
be  made  certain.     I  Rep.  176.  b.  Refolved  Hill.  26  Eliz..in  Mild-  reifoS^to 

may's  cafe.  advance 

fome  of  hit 
family,  and  he  only  left  it  to  B.'s  judgment  who  (hoiUdbethe  pedbo* 

8.  If  one  tnfeoffs  his  fon  and  heir  apparent',  and  no  ufe  is  exprejjedy  In  both 
wf  confideration^  it  was  faid  it  fliould  be  to  the  ufe  of  the  fon,  and  cafeis  the 
that  fo  the  law  has  been  taken ;  and  that  fo  it  is  in  ca(e  of  a  cove-  ^'^^f  *'^*' 
nant  to  Jiand  feifed  to  the  ufe  of  the  fon*    But  the  court  faid  there  plied,  pS"'  " 
was  a  difference  betwixt  the  cafes ;  for  in  cafe  of  a  feoiFment  they  Williams 
feeoied  of  opinion  that  the  deed  fhould  have  no  operation,  but  that  ^*^  ^^ 
in  the  other  cafe  it  might  be  otherwiie  upon  conftrudHon  of  the  re-  butPopfim 
fulting  of  the  ufe  to  the  lather.  4  Le.  106.  pi.  2i8, 26  Eliz.  Hodge's  thought 

cafe.  thatnocon- 

fideratioa 
implied  would  ralfe  an  ufe.    Mo.  683.  684<  pL  94.3.  Mich.  43  &  44  Eliz.  in  ca(e  of  Ward  ^• 
Sadman. 

9.  A.  tenant  in  tdiL,  remainder  to  B.  in  fee ;  B*  by  deed  inroUed,  Mo.  195. 
for  and  in  confideration  that  the  lands  JI>ould  remain  in  hisfamifyj  ^^^'  ^ 
nam  ,  and  bloody   and  for  other  good  confuleraiions^  covenanted  to  v.  3ak. 

Jiand  feifed^  &c.  to  the  ufe  of  himfelf  and  the  heirs  males  of  his  body^  nard,  s. 
madafUr  to  the  t^e  of  diverfe  brothers  in  tail',  dsAfor  default  thereof f^' ^^j^'. 

to 


cues 
or 


264  '  ^^^* 

arififlf  to  u  ibeKtJiefthi  fUiift^  ktr  heirs  and  fucceffm.  Aiterwaixk  ^i 
l!2ica!oibkiK  ^^"^^^  ^^  ^  ^"  pofleffion  fuffcred  a  comnMHi  recovery  witll 
api^eart  at  vouchdh.  Refolved  diat  the  ifltie  in  tail  were  barred^  becauft 
to  the  other  the  confkleration  that  his  land  (hould  continue  in  his  name  ani 
j^?TftoI  ^I^'^  ^^^  '^^  ^  fiifficient  oonfideratiQa  to  raife  an  ufe  to  the  queen^ 
pt.  iViTsl  diough  the  limitation  to  her  was  for  the  prefervation  of  the  eftate 
C*9od$.P«  tail  againft  dilfcontinuances  and  bars;  and  the  words  (viz.)  for 
^*^'th  ^'^^c'  E^^  coniiderationS)  are  too  general  to  raile  an  ufe,  widi* 
\^em ;  but  oot  a  (pecial  averment  that  fome  valuable  or  other  good  coib* 
I  do  not  •b-  fideration  was  givem    2  Rep.  15.  a.  Trim  2/  Elis.  C.  Bi  Wife* 

iboro* 

f  o.  In  afliie  the  ca(e  was,  the  father  of  die  demandant  feKed  in 
fee  covenanted  by  indenture^  in  fnfidiration  of  advancement  ef 
the  demandant!  being  hit  Jen^  Uftatd  feifed  to  the  ufe  ef  hin^e^ 
and  bis  xmfe  (being  the  tenant  in  the  affifc^y^r  tbeir  livesj  and  after 
U  the  uje  of  the  demandant j  without  expreis  mention  of  anv  ad« 
vancement  of  the  wife.^  The  father  died,  the  wife  entrea }  tfat 
ion  brought  affile.  Adjudged  that  he  ihall  be  barred.  So  that 
it  Appears  the  juftices  diought  die  ufe  well  raifed  to  the  femei 
without  expreffing   her  advancement,  or   averment  thereof  in 

{leading,  becaufe  it  was  matter  apprent.    Arg.  Mo.   504.  in 
lOrd  Buckhurst's  cafe^  cites  30  £liz.  before  the  juftices  of 
affife  in  the  countj  of  Hertford,  Burgoine  v.  Burgoine. 
Tehr.  Tor«        1 1.  A.  in  confideration  offervice^  and  fir  diver fe  other  confiderd'^ 

iue^  B  ^R  *^^^^  ^^^^  '^"^^  ^^  5^'  ^*  ferOanty  and  M,  his  coi(/in  in  tail, 
wlao  vj  '^^  queftion  was,  it  this  be  a  jointure  forfeitable  by  alienation  of 
Wal-  M.  the  feme?  The  court  varied  in  opinion  in  refped  that  no 
cTheTii  hat  confideration  was  expreiled,  but  fervice  and  the  confanguinity  is 
it  WK  wit  confideration  implied.  Mo.  683.  pi.  94.3.  Mich.  43  &  44.  Elizi 
ajoiDCuro    Ward  V.  Sudman. 

within  thtt 

IbfCei  Cro»  J.  173.  pi.  15.  S.  C.  accordingly.    And  Ibid.  175.  fays  that  the  mmsj^  mepfU* 

graidits  cwujm  in  the  deod  is  not  material,  where  it  does  not  appear  to  be  any  confideration  of  (he 
deed,  but  is  by  way  of  addition  to  her  name ;  yet  in  regard  it  is/mm  J  tyvetJiS  that  in  fsUSto  flie  waa. 
bis  coafin,  and  that  a  marriage  was  intended  between  her  and  the  other  grantee  at  the  time  of  tb« 
gift,  which  after  took  effs^,  it  (hall  be  intended  as  well  the  cattfe  of  the  gift  as  tht  feti^ice  of  th4 
barooi  w^ch  was  mentioned  as  another  part  of  the  confidcracioo. 

12.  A  different  conJiderQtion  fi'om  what  is  ekpfejfed  lii  the  deed  Ik 
not  to  be  averred)  and  though  the  confideration  of  blood  is  a 
good  confideration,  yet  that  is  not  to  be  regarded,  if  meney  or  the 
grant  of  annuitj^  be  expreiled  in  the  deed.  And  where  the  grant 
is  to  twOf  aiid  only  one  is  of  kin^  the  confideration  of  blood  cannot 
be  the  inducement  to  me  conveyance*    And  it  would  be  dan* 

ferous  and  liable  to  peijury  intended  by  the  ftatute  of  frauds  to 
e  prevented  to  fuffer  parol  evidence  to  prdve  blood  or  kindred 
to  be  the  confideration  of  the  conveyance  1  per  Mafter  of  ditf 
Rolls.  2  Wm^'s  Rep.  204,  205.  Mich.  1723.  Clarkfon  v.  Han* 
way  U  al\ 
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(0)     Ufes.     Bargain   and   Sale.     In   what  Cafes 
an  Ufe  fhall  ari/e.     By  way  of  Ufe. 

[l.  T  F  zfeme  in  cmfideraiton  of  marriage  to  he  had  hetxveen  her  and  s  c.  cited 

one  F.  within   20   days  aftery  by  her  deed  inrolled^  gi'<J^h  *  ^*®"^- 

grants  and  confirms  *  land  to  .  thefaid  F.  and  his  heirs,  to  the  ufe  ^!^^' 

of  F.  and  his  heirs  with  claufe  of  warranty  againft  all  people,  but  ♦f^ifTg^, 

never  makes  livery  and  feifin  of  the  land,  nor  is  any  letter  of  attor-  t_,.._^_,^ 

ney  in 'the  deed,  and  after  the  marriage  is  had  within  the  20  days.  l\  cafe 

In  this  cafe  an  ufe  (hall  arife  to  F,  by  force  of  this  deed ;  for  it  does  «<"  i>an»on  v. 

not  appear  that  it  was  the  intent  of  the  party  to  pafs  this  by  way  of  jp°!ym.  4-r, 

feofiment,  notwithftanding  the  word  dedi,  and  the  warranty ;  for  48.  s.  c.' 

if  it  be  admitted  that  a  man  cannot  vouch  by  force  of  a  warranty  cited  Ai^^. 

created  with  an  ufe,  yet  he  may.  rebut  by  it,  and  fo  the  warranty  ^^^  pemicr 

of  effed.     M.  40  &  41  £L  B.  R.  per  Curiam  between  Tebbe  and  heuuintan 

Popplewell.]  .  "^«^  «^»J  »^f'C 

,  arife  10  tlie 

baron  becaafe  it  is  only  a  feoffment^  caufa  matrimonii  praelocuti ;  but  that  Popham  held  e  coatra* 

[2.  Bui  otherwife  it  had  been  if  a  letter  of  attorney  to  make  livery 
of  feifm  had  been  in  the  fame  deed.     Agreed.  Ibid.]         .    . 

[3.  If  the  father  makes  a  deed  of  feoffment  to  his  fon,  and  a -G.  Law  of 
letter  of  attorney  tp  make  livery  and  no  livery  is  made^  yet  no  ufe  (hall  ^[^^V^'^^ 
arife  to  the  fon;  for  then  he  (hould  be  in  by  the  llatute  in  other  citeU.t?.' 
degree  than  was  intended.     Co.  Lit^.  49.]  accord. 

ingly:  for 
tlic  Court  of  Eqtiity  mnft  follow  the  intent  of  the  parties,  and  they  have  exprelTeU  tlieir  intent  not 
to  part  with  ttie  eftate  until  tlie  ceremouy  be  performed. 

[4.  If  the  lord  of  a  manor  by  deed  gr ant  s^  bargains.^  relcafei  and  en^  ^3  Rep.  54. 
feoffs  to  a  copyholder  the  land  to  the  ufe  of  the  copyholder  and  another  in  '^^'  ^['5  ^' 
feey  ond  after  makes  livery  accordingly,  this  mall  pafs  by  the  livery  n.  s  c! 
and  not  as  a  releafe  or  confirmation,   though    this  might  have  that  the  li- 
operated  as  a  releafe  or  confirmation  by  way  of  enlargement  to  the  \^^^^^ 
fiad  ufe,  prefently  upon  the  delivery  of  the  deed ;  for  the  operation  fecundwin 
Ihall  ftay  till  the  livery.     M.  7  Ja.  Refolvcd  per  Curiam  in  the  formam 
CourtofWards,  Sam's  Cafe.]  tlT/t 

nure  by  way  of  feoffment* 

[5.  If  a  man  in  confideration  of  natural  affe£fion  and  of  money  3  te.  16. 

giviSy  grantSy  bargains,  fellsy  enfeoffs  Mnd  confirms  to  B.  in  fee  by  pi-  ^9  ^^» 

deed  indented  with  a  letter  of  attorney  in  ^ the  deed  to  make  livery,  ^^  ^l^^^^ 

and  the  deed  is  after  enrolled  within  fix  months,  this  ihall  pafs  as  s/p.  and 

a  bargain  and  fale  notwithftanding  the  letter  of  attorney  in  the  there  it  wag 

deed  i  for  the  feoflEbr  has  given  to  the  feoffee  eledion  to  execute  ^j.^^^  ^^^y' 

the  dlate  the  one  way  or  the  .other,  and  that  way  which  firtt  ex-  the  com  t, 

ccutes  the  cftate  ihall  iland.     Mich.   10   Car.   faid  per   Berk-  thattiwj  j^ 

\^  J.  that  the  Ld.  Keeper  held  fo  in  chancery  the  fame  term.]  }T^l:f^'''  • 

FTMir  f(H*  moneyy  rgn/SrjM  for  money,  agree  for  money,  co^'enant  for  money,  if  the  deed  be  duly  inrol- 
Icd,  tliat  the  lands  pafs  both  by  the  ftatute  of  ufes  and  by  the  f^atate  of  inroUments,  as  well  d$ 
Bpoo  the  w<irds  of  bareaia  and  fale. 

Vot.  XXII.  Q.  {6.  If 
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Poph.  95.  [6.  If  a  man  ieifed  in  fee  of  Izndi  for  money  grants^  demtfeSy  iar^ 
s.  c.  ac-  gains  and  fells  it  to  another y^r  years',  the  leflee  may  eUfl  to  ba?e  it 
^An<L  201.  ^^  *  demife  at  common  law,  or  as  a  bargain  and  (ale ;  for  the 
pi.  19.  S.  *  lelTor  having  *  the  power  to  pafs  it  the  one  way  or  the  other,  hath 
c.  accord-  given  exprefs  election  to  the  Icflie  to  have  it  the  one  way  or  tha 
A^fcifedlii  ^^^'^^     Refolved.  2  Rep.  35.  b*  Sir  Rowland  Heyward's.cafe.] 

fee  leal'ed  to  B.  for  three  lives,  ami  afterwards  by  indenture,  in  confideration  of  50 1.  paid  by  P» 
the  did  A.  did  tUmtftf  grunt ,  jet^  anti  fnf,tm  Lt  to  I^.  hahend  frum  the  day  of  the  date  for  99  yean 
rendering  40 1.  rent.  Adiudged  titat  this  demife  and  grant)  upon  confideratioti  of  50 1,  amount*: 
to  a  bargain  and  fale  for  the  99  years ;  for  wlien  a  franktenement  or  inheritance  IhaU  pafi$  by  deed 
indented  and  inroUed,  the  precife  wf»rdt  of  bargain  and  fale  are  not  neceiTaryy  but  words  t.inta- 
mount  are  fufficient ;  as  if  a  covenant  be  in  coi.fideration  of  money  to  (land  feifed  to  the  u(e  of 
his  Ton  in  fee,  if  the  deed  be  inrolled,  is  good,  g  Rep.  93.  b,  94.  a.  UilL  7  Jac  Fox'»  cafe.--  ■  ■■ 
2  Brounl.  291.  S«C.  by  the  name  ufSmallman  v.  Powb. 

*[206] 

Jo.  206.  pi.       [7.  If  a  man  feifed  of  land  in  fee  and  with  intent  to  convey  to 

t^  C.  by  5^  infee^for  money,  demifes^  grant s^  bargains  and  fells  it  to  A,  for 

DARaTt^L*  y^^'^^y  and^fttr  reieafes  in  fee  to  yf.  to  the  ufe  of  B.  in  fee.    This  rc- 

V.  Gm.  leafe  is  before  any  agreement  of  A.  to  have  it  as  a  bargain  and 

TRK  is  that  fale,  and  if  A.  after  cle£ls  to  have  it  as  a  leafe  at  common  law,  yet 

m*^e  to'^A.  ^  ^^^  devcft  the  cftate  out  of  B.  thereby ;  for  prima  facie,  by  die 

for  7o  years  intent  of  the  *  /^r,  A.  being  only  named  as  a  conveyance  for  the 

rendering  fettlcment  of  the  land  to  B.  was  poiTefled  as  a  bargainee,  and  when 

entered.'  *^  rcleafc  has  fettled  the  eftate  in  B.  A.  cannot  by  his  eleftion 

Afterwards  make  it  void.  P.  5  Car.  B.  R.  between   Gorton    leflee  of.  Sir 

the  fefibr  John  Dorrel,  and  per  Curiam  praeter  Jones,  vrfio  feemed 

^°  unT^B^  e  contra,  upon  evidence  at  bar.] 

demifed,  granted,  and  to  farm  let  to  B.  the  fame  Iaii<l  for  4  years  from  the  date  of  tlie  faid  inden- 
ture, and  afterwards  infeoifedby  deed  the  ad  leflfee  before  that  he  had  ^ed^ed  to  take  the  leafe  by 
way  ot  bargntn  at>d  fale  or  otiierwife,  and  before  any  rent  paid  to  him,  and  neither  upontlie  dee4 
of  feoffment  nor  after,  did  he  declare  whzt  way  he  took  the  leafe,  nor  liad  he  anv  attornment  fi-oni 
the  firA  Icifee ;  and  tlierefore  Jones  J.  was  of  opinion  that  B.  had  eleAion  to  take  it  by  demife  ai 
common  law,  or  by  way  of  biirgain  and  fale,  executed  by  the  27  H.  S.  according  to  Ha\  waru's 
Asyt  Foz*s  cafe  ;  but  till  election  he  (ball  take  it  as  a  leufe  at  commcHi  l.m ,  and  if  thcte  wah  no 
at  ornment,  it  is  as  a  ftltore  intereft ;  but  if  he  h  id  frceived  the  rent  of  the  fir  A  leflee,  ihit  had  been 
an  ele^ion  in  law  to  t»ke  it  by  way  of  blargain  and  fale. 
*  It  ta  (devifor}  in  the  originaL 

S.  c.  cited  [8.  If  an  indenture  be  made  by  A,  of  the  one  party  and  B,  C,  D. 

andi^ivs*^*  ^M^rj,  f OT//rw^rx  ^  the  hofpital  ot  S.  (which  is  their  name  of 

f-^lr^-^  incorporation)  of  the  other  part^  and  by  this  indenture^  in  confi- 

•  ?kA.  783.  deration  *  of  55.  given  to  A.  by  the  faid  governorsy  A.  bargains  and 

Wiy*.>r^>j  fells  land  in  fee  to  the  governors  and  their  fucceffhr  s-,  rendering  12  K 

that  this  rent  per  annum  to  A,  and  his  heirs.     Though  it  be  admitted  that 

wM^TtW-  *^  confidqration  be  given  bv  the  governors  or  any  of  them  as  pri- 

w^^rdv  aU  vate  perfons,  yet  it  is  a  gooa  confidcration  to  pafs  the  land  to  them 

lowed  a.id  in   their   politic   capacity ;    but  the  indenture   imports  that  they 

La  orpa*r-  P*y  ^^^  ^  governors,  and  by  fuch  name  by  the  indenture  they  are 

liamciitan-  acquitted,  alfo  there  is  a  rent  of  12 d,  rcferved  to  A.  and  his  heir^ 
iio4C^r.—  which  is  a  good  corijsderation.  Refolved  and  adjudged.  10  Rep.  34* 

G.i-aTuf  outton  Hofpital's  cafe.J 

X^irt,  &c.  84*  8^.  and  fays  that  a  bargain  and  fale  to  them  is  good  though  the  trud  be  void  whe» 
I  mtte J  to  •  ii  r  |ierfons. 

Lwof"*"'         9-  Afeofee  to  ihe  ufe  of  A.  and  his  heirs  before  the  f^tw:  i:f21 

Wi#r/itc      ^*  <*•  ^or  n™oney    bargained  and  fold  the  Ian  J  to  U  i^m:  hn  •-'  ''1 

*  -J 


»  •  "  ^ 
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wb$  W  ndike  d/thifirimr  ufe ;  yet  no  U(e  pafled'by  ibiS  bargain  f^9,  ioo»^ 

iuid  fide ;  for  there  cailndt  be  twb  u(es  in  efle  of  one  and  the  fame  ^"'uf-^s 


iand;  and  feeing  there  was  m  tranfmutation  of  pojfejjpon  by  the  ter^^  Scftroyed 

//juiAf,  the  former  ufe  could  neither  be  extin£t  nor  altered.     And  noracered 

if  there  could  be  two  ufes  of  one  and  the  fame  land,  then  could  withuuta 
not  the  did  ftatute  execute  either  of  them  for  the  uncertainty;  but ^  [j\^°^7 tS* 

if  A.  iiffinJUid  one  to  the  ufe  of  B*  and  A,  had  bargained  and  fold  the  pot'efflon 

land  for  money  to  G — ^C,  had  an  uCe ;  and  here  *  were  two  ufes  of  one  ^:  which 

land,  but  of  feveral  natures,  the  one,  viz.  upon  the  bargain  and  fale  ^^^^^^l^"^ 

to  be' executed  by  the  flatute,  and  the  other  not.     But  fince  Lit-  orthetruft 

tieton  wrote  all  ufes  are  transferred  by  a£t  of  parliament  into  poilef-  »  <*  c<>'>n- 

fioB.  Co.  Litt.  271.  b.  iya.  a.  \:'lll'lt 

gone.    The  fame  law  of  covenaats  to  ftand  leifed. 

10.  Xi^t  feoffees  gi*Oe  a  different  eftate  than  ivhat  was  in  ujiy  aS  If 
die  feoffment  was  to  them  for  life,  and  they  give  a  fee,  no  ufe  can 
arife  out  of  this  new  eflate ;  as  if  one  dijfeifee  feoflTee  to  ufe,  the  dif« 
fcifor  fhail  not  be  feifed  to  the  ufe  though  he  had  notice.  And.  314. 
in  cafe  of  Dillan  v.  Freine,  alias,  Chudleigh's  cafe. 

11.  A.  tenant  in  tail,/»  ctmjidiration  of  lOb  L  bargaim  and  fells  ?°P*^  '^* 
BL  Acrt^  by  indenture  inrolled,  to  B.     And  by  the  fame  deed,  in  Uf  Brown* 
tonjideration  of  thefaid  io6l.  and  of  rent  to  be  granted  dfierwards  v.Steouo. 
by  B.  covenants  that  if  he  fells  any  part  of  his  other  lands^  which  he   ^^'  ^'^K* 
has  in  fee,  that  B.  ihall  have  the  firft  offer  for  the  purchafe  of  them ;  "^S^of 
and  if  he  attempts  to  fell  without  fuch  offer  to  B.  then  that  A.  and  Mills  v. 
ins  heirs  wtlljtand  feiftd  for  the  fame  conjiderations  to  the  ufe  of  B.   Pa^so*''^ 
and  his  heirs  of  all  which  he  fliall  attempt  to  alien  without  fuch  refoivelT^ 
notice.    B%  dies,  leaving  M.  his  heir.    A.  without  notice,  fells  other  that  the  co% 
hnd  to  J.  S.  who  had  notice  of  the  covenants    The  rent  was  not  ▼«"»«  wa» 
granted;  yet  the  juflices  agreed  that  the  confideration  was  good  KJ^rnl^^for 
enough  though  but  cne  of  the  ttuo  things  he  performed^  that  is,  the  the  graut 
payment  of  the  money.     And  adly,  "Ij^he  rent  (hould  have  been   of  ^^  «nt 
granted  in  convenient  time,  which  not  being  done,  is  no  part  of  [!^*J?o',*Q^e. 
the  confideradon.     3dly,  They  doubted  if  the  heir  of  B.  fhould  take  ration  was* 
benefit  of  the  contingent  ufe.     Mo.  54.7.  pi.  73a.  Mich.  37  Eliz.   ro«otioneii 
MUis  V.  Parions.      \  -^t 

Michaelmas  and  Ladjr-day)  ouf  ht  to  be  before  Michaelmas,  for  otherwife  A.  could  not  have  tb« 
kensiic  intended. 

12.  The  father  by  indenture,  in  confideration  of  h^e  which  he 
tare  to  his  fon^  and  for  natural  alFedion  unto  him,  bargained  and 

Jold^  gave  J  granted  and  confimud  certain  lanti  unto  him  and  his  heirs  ^ 
this  deed  was  inrolled:  1  he  queflion  was,  whether  chis  land  fhould 
jafs  \  And  it  was  held  it  ihould  not,  unlefs  money  had  been  paid, 
or  cfbte  were  executed  j  for  the  ufe  /ball  not  pafs  \  but  becaufe  the 
Jin  was  then  in  poffejfwn^  it  was  held  to  enure  by  way  of  confirma^ 
tion.  Cro.  J.  127.  pi.  17,  Trio.  4  Jac.  B.  R.  Ofborn  &  al'  v. 
Churchman. 

13.  Covenant  by  indenture  that  in  confideration  of"  aol.  Ume  S.P.7R»p. 
f^bj  myfon  I  will  fland  feifed  to  the  ufe  of  him  and  his  heirs.  ^^\^^ 
The  tndenturi  mu/i  be  inrolUd  according  to  &e  fiatttto*  m^  no-  \{^}^  end 
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cafo thing  paflcs$  becaufe  the  ex^e/s  vabiahU  confideration  tolls  die 

S.^.  cited  tacit  imidied  confideration  of  blood,  and  no  other  confideration 

a.  Hm.7**  ^^^  '^^  averred  than  is  contained  in  the  deed;  becaufe  the  fub- 

Jacin'  ftance  of  the   agreement  is  by  affent  of  the   parties  referred  to 

Fox's  cafe,  the  deed.     li  Rep.  24.  b.  Trin.   il  Jac.  B.  R.  H.  Harpur'i 

byTwifdcn  ^^^* 

J.    Put  that  in  confJeratioH  of  2a/.  and  affeOioKf   is  good  without  inroUraent,   becaufe  both 

cofifiderations  are  exprciied.     i  Lev*  56.  HiU.  13  &  14  Car.  2.  B.  R.  in  cafe  of  Forilg:  v. 

Forftcr. 

14.  A.  with  his  own  moneys  bought  lands  of  lool.  and'  took  the 
conveyance  by  indenture  in  thefe  words,  grant,  bargain,  fell,  alien, 
enfeoff^  &c,  to  the  ufe  of  A.  for  life,  remainder  as  to  one  2^  *^  ^i^  ^ifi 
for  life,  remainder  to  B*  and  hts  heirs,  and  there  was  a  letter  of  at' 
torney  to  maki  livery.     The  deed  was  inrolled  in  chancery,. ai>d  2 
months  after  livery  was  made,  and  indorfed  on  the  deed.  A.  after* 
[  208  1  wards,  by  leafe  and  releafe,  conveyed  one  moiety  of  the  lands  to 
B.  and  the  other  moiety  to  C.  (who  were  his  grandchildren)  and 
their  heirs.  C  had  no  other  provifion,  as  all  other  grandchildren 
had,  and  B.  made  no  objeftion  to  this  conveyance  in  the  life  of  A. 
which  had  he  done,  A.  would  probably  have  made  other  provifion 
for  C.     It  was  infifted  for  B.  that  A.  intended  to  take  the  eftate  by 
feoftment,  and  that  inrolling  it  iirft  was  only  for  (afe  cuftody ;  and 
that  though  ufes,  upon  a  ufe  by  bargain  andfale,  would  not  arife  in 
law,  yet  in  equity  they  were  good  by  way  of  truft.     It  was  urged 
for  C.  among  the  counfel,  in  private  difcourfe  among  themfelves, 
that  A.  having,  by  the  indenture,  an  election  to  take  either  by  fe- 
offment (which  had  he  done,  he  could  not  otherwife  have  difpofed 
of  it)  or  by  bargain  and  iale  (by  which  he  might  difpofe  of  it  as  he 
•         pleafed)  and  having  chofe  to  take  by  inroUment,  and  difpofed  the  fame 
by  a£t  executed  in  his  life,  it  is  plain  he  intended  to  take  it  fo  as  to 
difpofe  of  it,  and  fo  no  re^on  in  equity  to  make  other.operadon  of  the 
conveyance  than  the  law  made.     Counfel  differed ;  but  the  parties 
agreed,  and  no  argument  was  made.  Ch.  Cafes,  114.  Mich*  20  Car* 
2.  Aib  V.  Gallen* 


(O.  2)  How  they  may  be  raifed^     Where  nviihout 

Deed. 

Cro.  E.  [  ^*  A  ^^^  cannot  raife  an  ufe  by  parol  in  nature  of  a  cdvenant, 
344-  pi-  '^  without  any  feoffment,  for  natural  affeSlion^  becaufe  it 

in  BR.*  would  be  mifchievous  if  upon  every  word,  without  any  ceremony 
Gavvdv  faid,  of  the  law,  an  ufe  fhall  arife  without  a  fettled  refolution  manifefted 
hewasciear  by  a  deed.     M.  XI  El.  in  the  cafe  between  Callard  and  Callaid« 


lewasciear  by  a  deed.     M.  37  El.  in  the  cafe  between  Cal 
?h;2^^ufe    P^^  Curiam  adjudged,  and  there  faid  that  1  Ma.   per  Curiam  ac 
fliouid  not  -cordingly  and  that  Wray  faid,  that  when  he  was 

arife  by  pa-  ferjeant  the  opinion  of  all  the  juflices  was  fo.  Contra  37  &  "38  £L 
Poph^'     '  ® •  ^-  b^twfeen  ♦  Cbrbin  and  Corbin.  ] 

faid  they  were  clear  of  a  CQHtrary.opinion.    And  Popham  faid,  that  7  E.  6.  it  was  ad-udged  that 
Vk,  ufe  may  rile'  by  parolj  aud  that  he  could  (hew  cbe  record  of  iu    FenheF  wo«ld  fay  nbtiiing  as 

to 


Zite0,  2o8 

lodiispoiot.--«^Mo.  687.  pi.  950.$.  C.  fays  that  in  B.  R.  Popham  Ch.  J.  held  ftrongly,  tUac  the 
CDofidencioa  of  the  blood  raifed  an  nfe  without  writing,  and  fo  the  party  had^ofleiliun  hy  the  27 
H>  t  BurGawdy,  Fenner,  and  Clench  c  contra.  And  in  the  exchequer  all  the  jullices  agreed, 
that  aa  ufe  could  not  arife  upon  natural  atfe^iion  witlwut  deed.— — z  And.  64.  pi.  46.  S.  C.  by 
nunc  of  Tallard  v.  Tallard.— Poph.  47.  Col  lard  v.  Col  lard,  S.  C  in  B.  R.  with  the  rea»- 
(ons  of  the  judges  there ;  but  that  judgment  given  there  was  reverfed  in  the  exchequcr- 

Raym.  47.  Arg.  in  the  cafeof  Fostbr  v.  Foster,  fays,  that  the  judgment  in  Col  lard's  cafe 
was  reverfed  upon  the  miftake  that  an  ufe  might  be  raifed  by  parol.— —Sid.  8a.  pL  9.  in  the  S.  C. 
of  Foftcr  V.  Foftcr,  fays  the  court  was  of  opinion,  according  to  the  cafe  of  Callard,  that  no  ufe  will 
arifc  without  deed.*-G.  Law  of  Ufes  and  Trulls,  170,  271.  fays,  it.fcems  at  common  law  an  ufe 
inisbt  have  been  raifed  by  word  upon  a  conveyance  that  paffed  the  podefllon,  by  fome  folemn  adi, 
as  a  fcotnnent ;  but  where  there  was  no  fuch  a6l,  there  it  feems  a  deed  declaratory  of  the  ufcs  was 
neccifary ;  for  as  a  feoffment,  which  palfed  the  eftate,  might  be  made  at  common  law  by  parol, 
foby  the  fame  rcafon  might  the  ufcs  of  the  eftate  be  dwdarcd  by  parol :  But  where  a  deed  was 
requifite  to  the  pafling  of  the  eftate  itfclf,  it  feems  it  was  requifite  for  the  declaration  of  the  ufsF, 
as  upon  a  grant  of  a  rent,  or  the  like.  So  it  feems  a  man  could  not  covenant  to  ftand  feifed  to 
a  ufe  without  a  deed,  there  being  ne  folcmn  a£l ;  hut  yet  a  bargain  and  fale  by  parol  has  rnifeU  a 
ufe  without,  and  it  has  been  held  to  do  fo  fince  the  ftatute.  In  pities  exempted  out  of  the  ftatute 
it  has  been  held,  that  if  a  fine  be  levied  of  a  rent  no  ufe  can  be  limited  of  ic  without  deed  ;  but  now 
by  19  Car.  %•  c.  3.  all  declarations  of  truft,  other  than  fuch  as  arife  by  implication  of  law,  are  to 
be  in  writing,  and  figned  by  the  party,  who  is  by  ^aw  enabled  to  declare  fucK  truft,  or  elfe  it 
nuft  be  by  his  laft  will  in  wniting.— — And  Ibid.  48,  fays  the  intent  of  the  parly  muft  be  de- 
dared  by  deed,  and  the  chancery  muft  follow  that  intent ;  for  it  would  be  mifchitvnus  that  any. 
words  of  kindnefs,  that  exprefs  <» future  deiign  of  juurting  with:ui  eftate,  (hould  be  conftrued  as  a 
prefent  fettlement.  ' 

•  See(I)pL4.S.C« 

[  2.  Mich.  13  Car,  B.  R.  in  Fox  and  Wilcock's  calc,  per  Cu-  r  20O  T. 
nam  accordingly  clearly,  this  being  collaterally  hdd,  per  Mafter  «  ^     ^^   . 
Holbome  in  his  argument.  Tr.  15  Car.  B.  R.  Agreed  per  Curiam  pi.^s.c. 
in  *  Pierce  and  Pitfield.  ] 

[3.  If  a  man  levies  zfim  of  a  rent^  he  cannot  limit  the  ufe  to  a  ^^\\  R^p. 
flrangir  without  deed«    Mich*  12  Ja.  B,  R.  per  Curiam,  between  72*  73-  pl» 
Parvis  and  Yeaton.  1  J 5-  s.c.  , 

■•  «c  S.  p.  ac- 

cordingly.———•S.  P.  Gilb.  Law  of  Ufes,  &c.  56,  57.  For  the  ufe  and  poffeffion  of  chat  which 
has  its  nature  and  being  by  a  folemn  agreement  by  deed,  cannot  pafs  without  fuch  agreement  % 
forntherwife  there  would  be  a  greater  evidence  that  the  ufe  continued  with  the  pjrty,  than  that 
it  was  difpofed  of* 

4*  There  are  feveral  ways  in  the  law  For  declaring  of  ufes,  whe-  ^Salk.  677. 
thcr  upon  tranfmutation  of  polFeffion  or  without  it.     If  an  ufe  be  ^'P'-  ^^^^ 
declared  to  be  on  tranfmutation  of  pojfejflon^  as  in  a  fine  or  feoiFment,  conveyance 
there  needs  no  agreement  whatfoever ;  it  is  fufficient  for  the  party  to  ufes 
on  the  tranfmutation  to  declare',  that  the  ufejhall  be  to  fuch  party <,  and  c^^res  by 
tffuch  anejlate\  hut  if  an  ufe  arife  without  tranfmutation  ^poflef-  X^;° 


muta^ 


fion,  the  ufe  then  does  not  arifc  by  virtue  of  any  declaration  or  ap-  tiofi&f*pof- 
pointment,  but  there  muft  he  fome  precedent  obligation  to  oblige  the  /?^**»  ^^^ 
party  ^o  declare  the  ufe,  which  muft  \>q  founded  on  fome  conftderation  \  5eul!?cd 
iot -^fi  ufe,  having  its  foundation  generally  on  grounds  of  equity^  could  wiiUutrletJ, 
not  be  relieved  in  chancery  without  tranfmutation  of  poflefSon,  or  — ^^^hy/jf^ 
an  agreement  founded  on  a  confideration.     And  therefore  if  bar~  sho'i^TTrl. 
gain  and  fale  were  made  of  a  man's  lands  on  the  payment  of  money  ^  c.ifcs,  145.' 
the  ufe  would  have  raifed  without  deed  by  parol ;  but  if  the  ufe  was  sc— --— 
in  confideration  of  bloody  then  it  could  not  arife  by  parol  agreement  s  *c!^*  ^^* 
widiout  a  deed,  becaufe  that  agreertient  was  not  an  bbliging  agree-  jP«/  where, 
inent;  it  wanted  a  confideration;   and  therefore  to  make  it  an  the  convey* 
obliging  agreement  there  was   a  necefiity  of  a  deed;  but  where  '^gyof^ 
there  wasa  tranfmutadon  ofpoftcfHon  there  needed  no  deed,  \ivx>^vcna-.t v. 

Q^  3  only  fiundjojcd 


ao9  dfCJBf^ 

thmrnQft-  ^y  the  bare  appointment  of  the  party.  12  Mod.  161,  i6a.  H!II.  9 
he  a  vaiua-  W.  3.  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court  in  the 
"ri^or ;- «fe  ofJone*  V.  Morlcy. 

MnUinf  ^gfienMnt  by  deed.    %  Salk.  677.  Jones  ▼•  Morley. 

5*  On  a  fine  fur  conufana  dt  droit  tantwn^  u(es  may  be  raifej 
without  a  deed ;  for  zSttixo  tua  imponit  nomen  operi  cue ;  and 
therefore  where-eyer  there  is  an  aS  that  alters  the  pofleffioD,  the 
party's  own  words  may  declare  tae  intent  of  the  a^ ;  and  this  being 
according  to  the  policy  of  the  common  law,  has  not  been  altered  by 
imy  ftatute.  Gilb,  Law  of  Ufcs,  &c.  57* 


(O*  3)  How  they  may  be  raifcd.     Upon  what  Con^ 

veyance^ 

'?  ^^s*^  [  '•  T  ^  ^^  ^^^  relepfts  to  a  copybolder  in  fee^  to  have  to  him  in 
and*l.  ac-  ^^  to.  the  ufe  of  another'^  this  is  a  good  ufe  j  for  upon  fuch 

cordingly.  releafe  a   rent   may  be  referved.     M.    7  Ja«   in    the    court  of 

«^s.p.  wards.    Refolved  per  the  %  judges  and  the  court  in  Sammes's 

Glib.  Law  i-     1  •  ^  V     o 

oftrfe<,acc  caic.  J 

53.  For  fincc  the  <eifm  and  nfe  is  in  the  lord,  he  may  transfer  the  feifin  of  the  legal  eftate  ky  paf. 
fiiig  Che  ufe  to  auotber,  or  not,  as  he  pleafes.  Quzre  if  the  law  is  not  the  Cirne  of  the  rcleafes  that 
cAure  by  way  of  enUrgement,  and  tranfmitting  of  an  eflate  ;  butotlierwife  of  rdeafes  t^at  enure 
by  way  ftf  tranfmUtinf:  a  right  and  extinguifhment ;  for  in  rhefo  cafes  the  releaf/iyhas  no-  the  ufe 
and  poiTt-flifin  of  any  cftate  1  for  that  is  in  the  difleifor  —Ibid,  a^  r .  f;iys  it  is  a  gocni  ufe  \  for  the 
rele:ife  *  enurfs  b^  way  of  enlargemeac  of  his  etUte|  and  by  this  reloAfe  (he  copyhold  eAateisex* 
tio^  and  gpne,  as  it  foems. 

S.P  otlb.  [  ^-  If  the  baron  covenants  with  his  wife  to  Jiand  feifed  to  the  ufe 
Law  of       of  the  wife^  this  is  void  -,  becaufe  he  cannot  covenant  with  his  wife^ 

^fcs.kc.      CaLitMi2.] 
^^54,  for  J 

liiifband  and  vnh,  in  all  matteis  of  property,  by  the  roiles  of  la#,  are  as  one  peifon  ;  and  00  inaa 
can  covenant  with  himfelf. 

An  ufe  cannot  be  out  of  a  relea/e  by  diffelfee*^  for  fuch  releafe 
[tich  purpijfe  uiall  not  enure  as  an  entry  and  feoffment.  Le«  148. 
pL  ^oc.  in  c^'^e  of  Read  v.  Naih,  Arg.  cites  10  £.  4.  5. 
If one,ftnce  4.  Mt  for  400 /.  fa'id  by  A,  herfon  and  heir  af/paret:iy  by  indenture 
**^*  *^  ^'  Enrolled  4  E.  6.  har^airwd^fold^  isfc.  to  the /did  A,  all  her  manors^  6cq» 
?nd!lnrtd  ^^  AtfW,  &c.  to  the  f aid  A.  and  his  heirs  for  every  to  the  ufe  ofthefaid 
and  inrol-  M»  during  her  Hfe^  without  impeachment  of  waftc ;  and  immedi- 
1.  a,  or  be-  ately  after  her  aeceafe  to  the  ufe  of  the  faid  A.  and  his  heirs  of  hit 
uJ^'^for  ^^^y  ^^^^f^^h  ^^i^^^^^  >  ^d  for  derault  of  fuch  ifliic  to  the  ufe  of  the 
aool  had  b^irs  of  the  faid  M.fqr  ever.  Itfecmed  to  all  the  jufticesof  C.  B. 
hargnine<i     ^nd  to  SaundcrsCh.  J.  that  theiiiiiitation  is  void,  &c.     For  though 


to  jut 


Umi  want*  ^^^  A^^tute  of  inrolments  had  not  been  made,  but  only  the  ftatute  of 

ther  In  fee,  ^fes  of  27  H.  8.  yet  even  then  the  cafe  above  could  not  be,  bccaqit 

tu  the  ufe  there  caiinof  be  a  ufe  upon  a  ufe,  &c.  D  « rr.  a.  b.  pL  20.  Micht  4 

^tiiebar-  ^  5  p.  &  M.  Tyrrell's  cafe.  '    ^^ 

gatnor  for  -^  * 

life,  &c.  or  in  fee,  or  to  t*  e  nfe  ef  a  ftrang'^r,  this  ufe  is  otter!/  void ;  for  the  bargaiix  for  mo* 
A«y  implies  in  U  a  ufe»  anu  liie  liroitaciott  of  oibcr  ufe  is  merely  contrary  \  for  by  this  means  the 

ufe 


Vfeic  fee,  whicH  is  in  the  bargainee  in  fee  only,  Ihall  be  taken  *WMff  if  the  law  were  other* 
wife.  %jtfiC  juft'ces  in  Banco.  Mich.  4  «^  5  Ph.  2c  M.  And.  37.  pi  96.  Anon,  feems  to  b« 
&  C.  i^entil.  6z.  pi.  108.  Anon,  lecms  to  be  S.  C.  sccordingiy.  ■  -S.  C  cired  And. 

jjj.  ip  cafe  of  DiP.on  v.  Fretn.  ■  ■  S.  C.  cited  2  And.  81.  in  cafe  of  Loid  C'omwell  v.  An- 
dre.vs.— — And  Ibid.  136.  in  Corket's  cafe,  and  fays  that  it  is  void,  becaufe  there  is  a  repug* 
Rincy  in  it,  and  the  one  cannut  Aand  with  the  otiier.— If  a  man  barj^ains  ami  fejls  land  for  mo* 
oeyt  and  limits  an  ufe  upon  it,  it  is  void  ,*  pe.  Browne  J.  Mo.  46.  in  pi.  1 38.  Mich*  5  Eliz« 
Anon.— A  man  cannot  bargain  and  ieW  land  10  anotlier  ufe  Chan  ttiat  of  the  bargainee.  Arg.  Le. 
X48.  in  cafe  of  Read  v.  Naih. 

5.  No  ufe  is  impKei  on  a  fine  any  more  than  on  a  feoffment ; 
fo  that  a  limitation  of  ufes  by  a  deed  to  the  heirs  of  the 
baron,  where  the  render  on  the  fine  was  to  the  heirs  of  the 
feme,  is  a  good  limitation.  Mo.  45,  46.  pi.  138.  Mich.  ^  Eliz. 
Anon. 

6.  By  reUafe  and   extingwjhrmnty  no  ufe  can  be  limited  by  An  ufe 
the  party,  not  referved  by  the  law.   Arg.  Mo.  384.  in  Pcrrpt's  cannot  be 

cafe.  oneftate. 

(as  on  a 
/orreiidcr)   which   paffes  by   way.  of  extwgii't/Jim:Ht.    Palm.   359.  in  the  cafe  of  Wakcr  f. 
Soow. 

7*  A  dtvife  may  be  to  an  ufe.  Le.  254.  Etlts  Hartop's  cafe.  But  this  ft 

not  by  force 
ef  the  ftatttie  of  27  H.  S.  of  Ufes  but  by  the  ftatute  of  3a  H.  S.  of  Wills.  Sid.  16.  Hill,  is  Car.  s. 
C.  B.  in  cafe  of  Uore  v.  Dix. — Lutw.  Sz^.  Trin.  r«  W.  3.  in  cafe  of  Bko'v «h'i  on  v.  Lanolcv^ 
fays  it  was  agreed  that  a  devife  may  be  to  the  ufe  oi  btiotlicr. —  S.  P.  Gilh.  Law  of  U(e&»  aS|. 
hot  iays,qu2re  if  the  limitaiiua  of  the  u£e  be  void,  wlietlter  the  devifee  ftuU  be  (ieifed  to  ilie  ufe 
^thc  devitur  and  his  heirs. 

8*  A  fine  by  tenant  for  life  to  him  in  reverfion  inpe  was  declared 
to  theufeofconufee  and  his  heirs,  on  condition  to  pay  to  conufor 
40 1.  per  ann.  for  his  life>  and  fob  4efaulc  to  the  ufe  of  the  conufor 
for  life  \  this  is  no  furrender,  becaufe;  a  fine  implies  a  gift  in  tee- 
fimple,  and  the  parties  are  eftopped  to  iay  the  contrary  ;  but  if  it  werp 
xfurrender^  yet  it  i^y  lyel)  be  to  an  ufe ;  for  it  is  a  conveyance 
charged  with  this  limitation  of  an  ufe.  Cro.  £.  688.  pi.  23.  Trin. 
II  tliz.  C.  B.  Smith  v.  Warren. 

9.  An  wfe  cannot  arife  by  bargain  and/ale  by  itfelf.  Cro.  E.  744^  [  2 1 1  ] 
pi.  21.  HilL  42  Eliz.  B.  R.  in  cafe  of  Southcot  v.  Manory. 

ip.  Upon  a  releafe  which  creates  an  ejiate^  an  ufe  may  be  li-  A  releafe 
mited;  but  upon  a  releafe  or  confirmation  which  enures  by  way  of  ^^ff*'!^*'*    . 

I         »       .  r  L    *    !•       •        1  r»  •         r»'  mallOQ, 

mttir  if  aroitj  an  ule  cannot  be  limited.    13  Kep.  35.  in  Sam*  vvhicii 

me^'scafe.  enures  by 

^      "  wayoffif. 

hrjpt^  OH  eftaUf  may  as  well  be  to  an  ufe  as  a  feofTitnent.  Ley's  Rep*  i  j.  refolved.  Tnn.  7  Jac* 
Saoimes's  cafe. 

XI..  If  a  man  make?  a  feoffment  ir^  fee  to  iffe  ufe  of  his  fvillj  here 
arifes  an  ufe  and  truft  for  hin^felfj  becaufe  he'  hath  not  put  it  out  of 
tnm.  Arg.  i  Mod.  17.  pi.  ^6.  Mich.  2|  Car.  2.  B.  K.  in  cafe  of 
Smith  Y,  Wheeler, 


(O.  4)  By  what  Words  Ufes  may  be  raifcd. 

[  I.  T  F  A.  feifed  in  fee  cS\dSkiy  covenants  with  B.  in  conjideration  s.  C  Wia* 
^  of  a  marriage  to  be  had  beiween  A.  S.  the  daugliter  of  B.  S5>3^  3> 
•^  *  CL4  and  ^^^ 


ilt 


Ctfttl* 


Jac.  C  B. 

aUjornatur, 
But  Ibid. 

Judgment 
w:i?  given 

for  the 
plaii.tilF.— 
3  Ne:f. 
Abr. 


and  j.  D.  the  fon  of  A.  that  the /aid  bnd  Jha%  fntm  and  tmmiX4 
ately  after  the  death  of  A.  remain  and  be  unto  the  faid  J.  D.  ajid  A^  . 
S.  andf  to  the  heirs  of  the  (aid  J.  D.  to  the  only  ufe  of  the  faid  J.  D, 
and  A.  S.  and  to  the  heirs  of  the  faid  J.  D.  In  this*  cafe,  though 
the  marriage  takes  cfiedl,  yet  no  ufe  (hall  arife  by  this  covenant, 
becaufe  he  does  not  covenant  to  ftand  feifed  to  the  faid  ufe,  bat 
only  that  it  Jhall  remain^  l^c.  Mich.  i8  Ja.  B.  Rot.  2120.  between 
Buckler  plaintiff,  and  Symons  and  Pearfc  defendants,  in  a  quaere 

\  Foi.  789?  t  intpeclit  adjudged.     I   did  not  hear  this  adjudged,  but.  the  re-r. 

c  —  .^iii.  -I  cord  exemplified  was  fhcwn  to  m^,  and  it  ^ras.iaid  that  this  was  fq. 
*  491.pl.  25.   refolved  by  all  ^e  court,  and  diat  the  judgment  was  given  for 

cites  s.c.     thiscaufci 

but  lays  It    .  ■*  '  '  • 

was  not  refolved.  , S,  C.  cited  per  Cttr.  »  Lev.  7S.  in  cafe  of  Pyb«^«.  Micforf.— Vent. 

374.  S.  C.  ■  S.  C.  cited  Sid.  16.  in  cafe  of  Hor^  v.  Dix,  chat  it  would  not  raife  an  ufe,  be- 

.  caufc  et  ns  (st  modui  habtndx  arc  to  be  confidered  ;  and  though  there  was  rw,  ytt  there  wai  ao/  mo^ 
dui  hahtndi\  and  io  was  th»  cafe  of  Pit  field  v.  Pikr'ce,  16  Car.  B.  R.  and  Bridgman  Ch.  J. 
faid  that  tbefe  two  refolutions  were  founded  upon  2  r  H,  7.  iS.-    ■  Vent.  141.  Trin.  25  Car. 

».  B.  R.  in  cafe  of  Crofling  v.  Scudamore,  the  court  {aid  chat  this  cafe  was  adjudged  upon  the^ab- 

furd  contrivance  of  the  conveyance. '■ — S.  P.  G»lb.  Law  of  Ufes,  4tc;  6b.  fays  the  ufcs  do  not 

ariffe  by  tills  coven  antf  becaufe  here  the  (eirin  of  tbe  father  is  not  appropriated  to  the  feveral  ufes, 
bntonly  a  remainder  limited  after  thctather's  dcith,  which  cannot  be  withdlit  *^  particular  eftote, 
nor  that  without  a  particular  contrail ;  and  no^mriii  can  cohtrafl  with' Himfclf. '    - 

A  fci.ed  of  land  in  pofTclfton  apdin  ufe,  covenanted  on  tW  marriage  of  hi^  fOn  with  the  daugfa-- 


father,  nor  is  it  changed,  and  th.;t,  as  it  is,  it  is  only  a  covenant ;  l)ut  jferhapk  it  might  be  other- 


wife  had  the  words  been, /^  immdiuuly  after  hi i  diceajt  the  hwl fixf^ld  €ttt^  nndrmicuH  to  the  ftn, 
"^  ••--  -"-  —   --      -_  ^But  if  the  word  tk/cend 

0.  ^5. • 


Quaere  inde.  D.  55.  a.  pi.  3.  Pafch.  ^4  &  35  H.  8^  Lord  Burgh's  cafe 

bad  been  joined,  it  would  be  otherwife;  for  there  is  eleflion  how   he  is  to  have 'it. 

Marg.  cites  it  as  fo  held  by  Manwoodaud  Chute  in  the  exchefqueV,  It  Bliz.  and  alfo  tites 

*H.  7. 16.        •  :,:':-.  •,..   ;,  ,;«         •_  . 

So  where  the  father,  in  cunfidcration  of  marrying  of  his  fon>  cO«e»nv;l^«,  &c.  th:^  fi«,  ^c.  Basnoi 
mudif  nor  pall  r».ike  any  ir*arty  &*<:.  fyflbcfaid  landSf  but  tb.tt  'ah  tb<fiid  landij  ^'c.  P>^1  ii/Jctiid,  r>wa/i», 
and  cnme  in  fofeffior.  and  uff  to  tbfpid/offf  and  the  bein  m.:ie  of  bis  bodyf^ctitixife^l^^rcJAt^  6r  attereil': 
by  thofc  words.  And.  15,  pi.  55.  Trin.  4  Elir.  Anon.  ■     Bbiidl.'iti.»piJ3t53.  S.  C.  Aooo.— ^—  . 
3  Le.  6.  pi.  18.  S.  C  ...*'.'■'  *    *   .< 

So  where  a  man  covenanted  in  confideralion  of . (parrying  his  daiighter,*'tKaffc*ia.V/u^fcXio/. /er 
axK^to  dfcendy  comey  amir^miin  /o&ix  daughter  and  her  baron » and  the  heirs  of  th^ir  bbdies,  (CHeeil^ei'; 
of  the  Covcnnntor  was  300 1.  per  annum.)  It  W2|6  agreed  by  the  jufticesy  thacihisis  only  covenant, 
;(nd  no  ufe  arifes  for  %^ant  of  certainty,  and  chofe-word^  defcend^  come,  and  reniaio*  cannot  create 
ufe  but  to  the  heir  app.irent ;  but  if  it  were  in  the  disjunftive  (or)  the  word  remainder  would  create 
an  ufe  in  the  remainder  to  a  ftranger.     Mo.  113.  pi.  267.  Pafcli.  15  Eliz.  Anon.        ■ 

•  So  where  A.  tcnam  in  tuil^  in  confideration  of  a  marriage  of  B.  the  tenant  (his  eldeft  fon)  cw*9 
nnntfd  that  the  /and,  after  bis  drntb,  p:>ould  defcend,  remain,  or  Iball  be  to  the  fon  and  bit  heirs.  Refolved 
that  by  this  no  eft.ite  was  alrered  in  A.  but  he  remained  tenant  in  tail  as  before,  ift.  Becaufe  it'll 
only  a  covenant  and  cxecut<jry,  for  which  anadinn  of  covenant  licsi  if  he  performs  it  not ;  for  it 
is  not  that  he  will  (land  feifcd  to  the  ufe  of  himfclf  ^or  life,  and  after  to  the  ufe  of  the  fon,  but  only 
th.u  it  Ihall  dcfcend,  remain,  or  be  to  the  fon  after  his  dea'h,  uhich  may  bete  permitting  it  to  dc- 
fccnd  and  be  tothe  fon,  without  any  alteration  of  the  eftate.  2dly.  If  it  were  an  cxprcfs  covenant 
that  he  would  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and  after  to  h\i\  fon,this*had  been  void  tq 
alter  the  ufe  to  the  fon  ;  for  l"ie  being  tenant  in  tail,  and  refcrting  to  himfelf  an  cftatc  for  his  o^n" 
life,  he  thereby  referv^d  all  that  he  might  lawfully  difpofe,  and  then  by  the  covenant  he  can  difpofe 
of  no  more  than  he  c^n  lawfully  do ;  and  fo  the  limitation  after  his  death  is  merely  void,  and  the 
eftate  remained  in  him  as  before ;  for  both  which  caufes,  but  principally  for  the  firft,  judgfnent  was 
given  for  the  demandant.  Cro.  E.  279.  2.80.  pi.  8.  Pafch.'34  Eliz.  B  R.  Blitliman  v.  Blithman.— 7 
And.  J91.pl.  299.  S  C.  that  oo(wich(landing  the  confiderations  were  fufficieot  to  raife  an  ufe,  yet 
A.  being  tenant  in  tail,  cannot,  as  this  cafe  is,  raife  an  ufe  to  commence  after  his  death,  efpecially 
to  his  fon  and  heir,  who  is  inheritable  to  the  tail,  and  to  whom  it  (hall  defcend ;  and  he  ihall  enjoy 

the  land  according  to  the  intention  of  the  covenant,  though  it.raifes  no  ufe. S.  C.  cited  2  Rep. 

5^.  3.  in  Cholmley's  cafe,  that  the  limitation  of  tlie  remainder  is  void.— $.  C.  cited  Mol  345.  ac- 
cordinc^ly. 

If  I  covenant  theii  myfnfhaU  have  my  landy  this  was  held  good  by  reafon  of  the  word  fct>9enamf 
|n  I  Rep.  GHuoLfiicii's  cafe,  and  was  ciicd  outof  Seykouji's  cafe  in  D.  9$.  But  Hobart  Ch.  J. 
»[2I2]  .    ?     .  (^ 


wm*  tit 

fjB  Win.  6i.  Mcafe  of  Bvckliy  ▼.  Si  mm  on  di)'  denied  thk  t  aad  now  Bridsman  C!i.  J.  agreo4 

srith  HobAlt's  <ipInton,  that  it  wanted  confideration.  But  per  Bridgmaiiyif  I  will  that.mj  fons 
flull  bave  my  land  in  cwfideratlm  of  marriage,  though  the  word  fcovetutnij  is  waaTt/f,  yet  Che  ufe  it 
weii  raifed.  Sid.  a6.  pU  7.  HilL  xa  Car.  2.  B.  R.  in  cafe  of  Hore  v.  Dix. 

[2.  If  A.  feifed  in  fiee  of  certain  land,  has  iflue  B.  his  eldeft,  and  Mv.  so.pL 
C.  his  youngeft  fons,  and  in  confsderation  of  the  marriage  ofR,  with  ^^  |^^ 
£.  feals  and  delivers  ^deed-poU^  which  was  to  this  eSedl,  Be  it  known  it  cuat  A^b/ 
that  \  h.  do  give  and  grant  iy  thefe  trefents  unto  my  fin  B,  the  iaid  deed,  in 
land,  &c.  afier  my  deceafi^  U  bavezni  to  hold  the  fame  unto  the /aid  {^^^^^^^ 
R  and  the  heirs  of  bis  body  begotten  ;  zsAfor  default  of  fuch  heirs,  Hage,  did  ^" 
\  do  give  the  fame  \zxAafier  B.s  death  unto  Q  in  tail',  provided^  give  and 
aodit  isneverthelefs  agreed  upon  between  the  faid  parties,  that  he  5u*jYf  ^' 
the  faid  B^Jball  well  and  truly  pay^  or  caufe  to  be  paid  unto  the  and  bis  ^"^ 
Jaii  A,  during  the  time  of  his  natural  life  %  L  at  twofeaftsy  (^c.  and  heirs  after 
a^  difcbarge  the  lorffs  rent,  with  all  other  duties  whatjoever ;  in  '"^**^?* 
witness  whereof,  to  this  my  deedofgifi  I  have  hereunto  Jet  my  hand  ^^  ..^^^ 
2  May,  16  Jac.    This  was  in  effedl  all  the  words  of  the  deed,  and  was  made, 
this  eftate  was  not  executed  by  livery  or  inrobnenti  but  the  queition  ^  ^©nch. 
was  if  it  (houldpafs  by  way  of  covenant;  but  tWs  fhallnot  pafs  by  ih^^^^^ 
way  of  covenant  tojlandfeifedj  becaufe  it  does  not  appear  that  A.  in-  tats  was 
tezided  to  ouft  bimfelf  of  the  land  during  his  life ;  for  he  grants  this  raided  to 
ID  B.  after  his  death  before  the  habendum;  fo  that  he  does  not  in-  conveyl* 
tend  to  make  himfelf  only  tenant  for  life,  and  it  would  be  inconve-  ance :  and 
nient-tomake  a  ftrained  conftru£tion  to  pais  eftates  by  general  ?stoanob.» 
WQrdsy  without  the  ufual  ceremonies  of  the  law.     Tr.  15  Car.  B.  R.  -j^jiioQ^^ 
Adjudged  per  Curiam,  upon  a  fpecial  verdi£b  between  Pitfiekl  and  enure  by 
Pierce.  Intratur  Hill.  11  Car.  Rot.  439.  Mich.  15  Car.  this  was  way  of  co- 
moved  again,  fcil.  that  this  does  not  alter  the  eftate  of  the  father,  ^mJd'th^ 
but  that  he  fhould  be  feifed  in  fee  thereof  during  his  life,  and  his  if  the  mean, 
ddeft  fon  (hould  have  it  by  way  of  contingent  ufe  after  his  death,  ins  of  A. 
J8ut  die  court  faid  that  this  was  harder  to  maintain  than  the  other ;  ™e^^'i?**l 
^od  therefore  they  gave  judgment  as  before,  becaufe  the  intent  ts  to  intended  to 
convey  at  common  law.     But  if  it  appears  by  a  deed,  that  it  is  the  in^  p^ift  the 
tent  of  him  who  was  feifed  of  the  land,  that  this  fhall  pafs  an  e/iate  ^^^^f^.r 
according  to  the  rules  of  law,  this  fhall  Jo  pafs,  though  there  are  not  ing  an  ufe, 
formal  words  of  cQvenant,liic^    Agreed  per  Curiam  in  the  faid  cafe  it  might  da 

ofPitfielA]  fo,  other. 

-*  wife  not; 

and  thatlt  does  not  fo  appear  herei  but  that  by  the  word  (give)  he  intended  tranfm^taiion  of  the 
pcffeffion  ;  and  judgment  was  given  accord! n<;ly.  And  Jones  J.  faid,  when  a  man  makes  a  doubt. 
M  conxeyance  it  (hall  be  intended  a  conveyance  at  common  law.  S.  C-  cited  Arg.  2  Show,  iz, 
14.  in  ca(e  of  Coiton  v.  Senhoufe. 

•  Where  the  inttnt  appears,  that  one  fhnll  have  eftate,  but  the  conveyTHce  is  defifiive,  this  fliall  be 
fopplied  by  way  of  iiie  to  anfwer  the  intent.  1  Lev.  226.  Arg.  cites  2  Roll.  789,  Tibh  v. 
PoppUthwaite,  and  [2  Lev.  9.]  CrofTing  v,  Scudaraore,  and  [2  Lev.  75.]  Pybus  v.  Mitford. 
And  judgment  accordingly.  Trin.  30  Car.  a.  B.  R.    Coltman  v.  Senhoufe.  "^f^  T  ^^l 

[3.  If  a  man  feifed  in  ktfuffers  a  common  recovery,  and  this  is  -S.P.  Giib. 

f^^^ff'^  ^0  be  upon  trujl  and  confidence  that  the  recoverors  will  exe-  }jf7'  ?^ 

cute  back  to  him  an  ejlate  tail,  the  remainder  in  fee  to  his  fon  ;  but  6o.fays,tho 

there  was  no  condition  exprefled,  nor  zny  covenant  to  compel  them  court  of 

to  execute  it,  and  therefore  the  law  willfupply  It,  and  will  execute  ^"^^^^^ 

ft  wjthout  any  fuch  aft.    M.  37  &  38  Eliz.  B.  R.  in  Fulmcrfton's  ^^ly  haw 

t  ^afe. 


ferad  him  cafc,  and  faid  hj  Sir  Edward  Coke  Attorney  General,  that  it  was 
Sn'fi.""^      fo  agreed  in  the  cafe  of  csenioriPucro.  x6EL] 

quencly  the  ftatute  will  mnv  execuro  it  ia  him.  When  there  is  Agrtemmtfor  fvtier  ajm-m^e, 

no  ufo  will  zrife  till executi^  of  fucb  future  conveyance,  though  a  recovery  be  bad  in  order  there- 
to. tX  1 61.  pi.  48.  Trin.  4  <e  5  P.  &  M.  Lady  Wingfield  v.  Littleton.*— But  where  there  b« 
frtfetd  exeattion^  it  rifes,  as  it  was  agreed  in  a  manner,  that  if  I  covenant  in  coniidenttion  of  mar* 
riagr,  or  for  a  fum  of  nioney  to  me  paid,  that  the  party  (hall  have  the  manor  of  D.  by  exprefs 
words,  this  fhAi  change  an  ufe  irtinrrediately,  becaufe  there  is  no  eftate  to  be  made,  &c.  And  tt 
was  agreed  that  if  cefty  que  ufe  wills  that  his  ftoffea  Jhnll  mak»  tfiatt  inftt^  or  in  tail  m  J.  S.  and 
fliesy  the  ufe  changes  before  the  eftate  executed.     D.  96.  pi.  41.  HilL  i  M.    Baimoa's  cafe. 

•  Dr.  tc  ^  A  man  can  ♦  [not]  commence  an  ufe  ivithotd  bargain^  livetj 

*  iov^Bui  ^^  feifin,  or  recompenci ;  for  it  can  not  be  by  a  naked  grant  or  cotynant 

if  a  man  without  recompence^  where  the  grantor  himfelf  is  feifed  of  the  land  in 

tnaices  a  pofleflion.    Br^  feoffments  al  Ufes,  pi.  46.  cites  Dr.  &  Stud.  lib. 

feoffment       ^   /u.    »ai/\ 
infceto         2.K>-I00, 

the  ufe  of  the  feoffee  and  his  heirs  without  recompence,  yet  the  feoffee  is  feifed  to  his  own  uf<r. 
Br.  Feoffments  al  Ufes,  pi.  46-  cites  Dr.  &  Scud.  lib.  a.  fo.  loo.  .  But  if  a  man  makes  a/«o^- 
mutt  to  his  ufe^  fo  that  the  ufe  be  t»  tjkf  he  may  grant  to  the  fioffee  to  hefiifid  to  bis  tnvn  uft  vuibout  re* 
eetnpence,  and  well ;  for  there  a  ufe  was  in  effe  before,  ^r.  Feoffments  al  Ufes,  pi.  46.  cites  Dr. 
$L  Stud.  lib.  2.  fo.  ICO-""  ■■  Contra  where  a  Vfi^tiff-ifcd  in  fee  to  bis  orvn  uff,  grants  to  amotfier  thai  lie 
mnll  hef^ifid  to  his  vfe  tvithout  harern'm  or  rerompence.  Note  a  diverfuy  ;  and  the  fame  it  feems  of  coo* 
^deration.    Br.  Feoffments  .^1  Ufes,  pL  46.  cites  Dr.  it  Stud*  lib.  a.  fo.  xoo. 

5.  If  a  man  makes  tl  feoffment  in  fee  to  the  ufe  of  himfelf  for  Iife^ 
and  that  after  his  deceafe  J.  N.Jhalltake  the  profits^  this'maies  a  ufe 
in  J.  N.  Contrary  if  he  bad  faid  that  after  his  death  \\\^  feoffees 
Jhould  take  the  profits  and  deliver  them  to  J.  jV.  this  m^kes  no  uie  in 
J.  N.  for  he  has  them  only  by  the  hands  of  the  feoffees.  Br.  Feoff** 
ments  al  Ufes,  pi.  52.  cites  36  H.  8. 

6.  If  a  man  covenants  upon  opnfideration  to  be  feifed  to  the 
ufe  of  himfelf  for  life^  and  after  to  the  ufe  of  his  fon ;  but  hf 
lays  further,  that  bis  meaning  is  that  his  wife  Jball  have  it  for 
her  life ;  per  Periam  J.  This  is  not  a  void  claufe,  but  good  to  the 
wife.  Ow.  85.  Hill.  33  &  34  £li^.  C*  B.  in  cafe  or  Carter  v. 
Kungfted. 

7*  A.  makes  a  deed,  and  by  the  word  dedi  conveys  land  tp  B« 
without  anv  words  (^bargain  and  fale,  and  that  for  a  fum  pfmonfy  i 
if  the  deed  be  debito  modo  inrollcd,  the  ufe  ihall  pa(^  as  well  as  if  tae 
words  of  bargain  and  fate  had  been  in  the  deed^  bec^ufe  that  a  fum 
of  money  was  paid  for  the  land,  4  Le.  no.  pi.  224.  19  £liz« 
B.  R«     Grey  v.  Edvrards. 

8.  A.  in  confideration  of  love^  and  for  fettling  the  land  in  hi^ 
name  and  blood  to  his  eldeft  fon,  covenants  to  convey  before  Eajiery 
in  trufi  for  himfelf  for  life,  remainder  to  B.  his  eldeft  fon  in  tail, 
&c.  A.  alfo  covenants  iofland  feifed  from  and  after  Eafler^  of  fo 
much  of  the  faid  lands  as  Jhould  not  be  fufficientty  conveyed^  to  the 
faid  feveral  ufes^  intents  and  purpofes.  No  aifurance  was  made 
before  Eailcr.  It  was  refolved  that  the  ufes  and  eftate  raifed  by 
this  covenant,  being  in  confideration  of  love  to  his  fon,  &c.  (no 
eftate  at  all  being  executed  before  Eafter)  the  covenant  extended 
[  214  J  to  all.  Though  it  was  objeded,  that  the  words  being  (Aat  of  fo 
much  of  the  faid  lands,  &c.}  the  intent  was  that  he  would  (land 
feifed  when  part  was  executed  and  fufficiently  conveyed  \  but  when 

no 
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^  part  was  executed,  it  was  not  his  intent  that  all  Jhould  be  ratjei 
h  covenant*  Sed  non  allocatur ;  for  the  confideration  being  (uf* 
^cient^  the  covenant  well  extends  to  all,  there  being  notbing  con- 
Tcyei  by  eftate  executed.  Cro.  J.  i8o.  pi.  10.  Trin.  5  Jac, 
fi,  R.    Crols  V.  Fauftenditch  alias  Shoreditch. 

9*  Bridgman  Ch.  J.  took  a  difference  between  covenants  obliga^ 
tsrj  and  covenants  declaratory ;  for  covenants  declaratory  fcrve  to 
limit  and  direA  ufes,  but  covenants  obligatory  (as  for  enjoyment 
firee  of  incumbrances)  (hall  never  be  conflrued  to  raife  a  ufe,  inaf- 
much  a&  they  have  another  effeSf.  Sid.  27.  pL  7.  Hill.  X2  Car«  2. 
in  cafe  of  Hore  v,  Dix. 

10.  Settlement  to  baron  for  lifcj  remainder  to  his  fon  in  taily  and  SuL  lot.pk 
if  he  die  without  ijfiie  mahy  remainder  to  his  daughter  for  500  yearSj  ^  /T^cir'* 
to  raife  1500!,  for  portions^  remainder  over*     The  fon  dies  with-  2.  B.R.  ' 
out  miZyZ.  fifter  living.     Whether  baron  leaving  a  fon,  and  that  Goodiarr. 
fcn  dying  without  iffue,  the  baron  ihall  be  now  faid  to  <iie  without  Uidl^bw** 
liTue  male  within  the  intent  of  the  fettlement,  fo  as  the  term  fhall  all  the 
arife  to  the  daughter;  judgment  for  the  daughter.     Lev.  35.  Trin. .  co"«t,  pre- 
j3Car.2.  B,R.    Goodin  v.  Clark,  {«jf^ 

11.  In  articles  of  agreement,  the  mother  bargains  and fellsj  de--  Twifden 
nifes  and  grants  to  her  fon  the  tenements  in  queftiony2>r  20  /•  to  faid  that  t*.^ 
have,  &c.  to  him  and  his  heirs  for  tvevjjhe  to  have  it  during  hjer  ^^c^^^^ 
life^  and  alfo  /he  to  have  his  barn  during  her  life  for  her  '^  part,  &c.  tion  p/ao/. 
No  ufe  arifes,  but  the  deed  refls  all  in  agreement.  I  Lev.  55.     Hill,  fo/andffifed 
13  &  14  Car.  2.  B.  R.  Fofter  v.  Fofter.  s^tbeufiof 

nocgood  without  inrulment  J  hut  in  confideration  of  20/.  nntl  ajfcc^km,  ic  good  without  inrolmen^ 
beciufe  both  confiderations  are  exprefs.  Ut  fupra  56.—— -Sid.  iu  S.  C.  Raym,  43^  IS.  C.«— ^' 
7  UV'  S9-  b.  BedeVs  cafe,  S.  P. 

12.  A.  covfnantSj  upon  marriage  of  his  fon,  to  levy  a  fine  to  his 
fwy  and  that  the  fin  jhail  ftand  feifed  to  fuch  ufes.  No  fine  is  levied  ; 
no  ufes  can  arife.  But  had  it  been  added,  that  for  default  of  fine,  or 
other  execution  of  conveyance,  the  father  fhall  Jland feifed  to  the 
ufes,  it  had  been  well.  3  Lev.  306.  Trin.  3  W.  &  M.  in  C.  B. 
Barrington  v.  Crane. 

13.  it  is  not  neceffary  in  declaring  an  ufe,  //  there  be  a  tranf-'  ' 
mutation  of  foffeffiony  to  ufe  the  very  word  ufe.  Jiny  expreffton 
whereby  the  mind  of  the  party  may  be  knowny  that  fuch  a  one  ihall 
have  the  land,  is  fufficient ;  per  Holt  Ch.  J.  in  delivering  the  opi- 
nion of  the  court,  12  Mod.  162.  Hill.  9  W.  3.  in  cafe  of  Jones 
V.  Morley. 


(O.  5)  To  njobofe  Ufe  it  fhall  be  without  any  Limi^  Sec(D)(Fy 

tationr. 

f  I.  T  F  a  man  (uffers  a  common  recovery^  or  levies  a  fine  of  land,  coJh.  ifo. 

^  and  limits  no  ufey  this  fhall  be  to  tae  ufe  f  of  him  who  fuiFers  r^-  ^53 
the  recovery  or  levies  the  fine.]       ,  ^""g- 1 J*^' 

V.  Tavlor,  S.  p.  agreed  per  tor*  Cur.       ■'    S.  P  a-id  S.  C.  cit  ;d  Gilb.  Liw  of  Ufes.  Jcc.  61.  64. 
£ij»,Uiat  tbe  ufe  retlltsxo  the  tenant  in  tally  and  bebecome«  fcif^U  in  fee  by  vutueofiber:covery, 

beoitfe 


*2i5  ClfeiS. 

tecaufe  ihe  recoveror  i:  tenant  in  fee^fimple,  and  when  no  ufes  are  declared  of  tlut  recoveaj^ 
anil  w'r.ere  no  confideration  appears  from  the  recoveror,  the  recovery  can  be  to  no  other  purpofe 
Ihan  to  docktht  cirail. 

♦  A.  tenantforLf,  'inmdtrjto  raaatHdcr^moM in  u-aly  thoogh  by  this  fairender  the  efVattt  for  life  h 
cxtingui'hed  ;  yet  if  '^"  /•.'ct/  wat  only  to  tnaHt  Um  tojufffr  a  recovery^  to  bar  remainders  dependiag 
»4>on  ihc  eftace  for  Ktc,  jiiJ  the  cftarc  tail  of  thr  remainder  man,  the  recovery  (hall  be  to  the  ufe 
cf  A.  for  life,  if  no  other  ules  jnay  be  (hewn.  Held  per  Cur.  Palm.  359.  Pafch.  iS  Jac.  B.  ft, 
Waker  v.  Snow. 

f  Though  M'^o  !imit:^tion  of  the  feoffment^  by  which  J.  S.  was  m^de  tenant  to  the  pfaecipe  wai 
to  J.  S  and  his  heirs ;  forotherwife  he  could  not  be  tenant  to  the  praecipe  to  fuifer  it.  Palm.  359. 
Wr*lcer  v.  Snow. 

If  X  h«  [gt.  If  two  join  in  a  common  recovery  where  one  has  nothing  in  the 

Jt'pdwfet     i^^  ^^^  jjQ  j^  /j  limited  upon  it,  this  (hall  be  to  the  ufe  of  him 

If  laniirand  ^^Y  ^^^  ^^^  ^^  intereft  in  the  land,  and  no  ufe  fliall  arifc  to  the 
ji  'h/b,  Granger*  P.  10  Ja.  in  the  exchequer  among  the  reports  of  B» 
hvy  a Jim      geckct's  cafe»    Per  Curiam.] 

7.  .9.'  withemt  epnfideraiioitf  the  ufe  implied  (ball  be  to  A.  only  and^his  heics ;  for  an  ufe  is  only  a  tnift 
ami  conAdencc>and  a  thing  in  equity  and  confcieiice  ihall  be,  by  operation  of  law,  his  who  in  truth 
WK  owner  of  the  land,  without  having  regard  to  eftoppets  or  conclufions  ;  and  fo  it  was  adjudged 
jtt  the  principal  cafe,  where  baro^aud  feme  feifed  in  jure  uxorifi,  levied  a  fine  without  declaring 
any  ufe^  the  law  will  revelt  the  ufe  in  the  feme  only ;  becaufe  the  eftate  of  the  land  paffcd  from 
Iter  only,  and  the  baron's  jouiing  with  her  was  only  for  conformity,  z  Rep.  58*  b,  Trin.  27£liz. 
in  Beckwith's  cafe,  alias  Colgate  v.  Blithe. 

Giib.  Law        j.  If  a  ttviXifells  his  land  or  the  ufe  of  it  for  nuney^  and  does  not  fay 

iS^ciTe's'^*  ftf  the  vendii  and  his  heirsj  yet  the  vendee  (ball  have  it  to  him  and 

S.  c?  For  his  heirs.     Br.  Feoffments  to  Ufes,  pi.  4.  cites  27  H.  8.  8-  and  (ay^ 

tbere  want-  that  (oL  5.  in  the  fame  year  is  agreeable  thereto* 

word  (heirs)  to  create  an  inheritance  m  an  ufe ;  for  it  is  equity  that  a  perfon  who  g^ve'a  cooin 
^ratiofi  for  a  fee,  fhould  have  it;  and  that  it  is  not  fetting  up  any  other  rules  of  property  oppo^ 
^e  to  the  rules  of  law  in  particular  cafes,  where  they  (hould  happen  to  fhelter  difhouefty  and 
*>pprenion  ;  hot  now  fmce  the  ftatute,  no  inheritance  can  be  raifed  without  the  word,  heirs,  be* 
c:)a:?  now  tSie  ufes  are  transferred  into  pofleffion,  and  mud  be  governed  by  the  rules  of  pofleC 
ti  II-  at  common  law,  as  to  the  words  that  create  new  eftates. 

4.  If  z  feoffment  be  made  to  A.  to  enfeoff  B  to  the  ufe  of  CL  am) 
4*  enfeoffs  B*  without  limiting  of  any  ufey  yet  it  (hall  be  to  the  ufe  <rf 
C.  ."Noy.  19^  per  Popham  Ch.  J.  in  cate  of  Tdverton  v.  Yelvcr** 
ton. 

5.  If  ontfeifed  of  land  of  the  part  of  his  mother  makes  feoffment  in 
fee  without  conjideration,  he  ihall  be  feifed  as  he  was  before,  [viz.]  <^ 
the  part  of  the  mother.  2  Rep.  58.  a.  Sic  di&um  fuit  in  Beckwith's 
cafe; 

6.  If  two  pintenants  are,  the  one  for  Ufe  and.  the  other  infefj  and 
«               they  levy  a  fine  without  declaring  any  ufe,  the  ufe  ihall  be  to  them 

of  the  fame  eftate  as  they  had  before  in  the  land.     2  Rep.  58^  a,  SU; 
diftum  fuit  in  Beckwith's  cafe. 

7.  If  yf.  tenant  for  life  and  B.  in  rcverfion  or  remainder  levy  % 
fine  generally>  the  ufe  ihall  be  to  A.  for  Ufe,  the  reverfion  or  re- 
mainder to  B.  in  fee ;  for  each  grants  that  which  he  lawfully  may, 
^nd  each  (hall  have  the  ufe  which  the  law  veils  in  them  according 
to  the  eftate  which  they  convey  over.  2  Rep.  58.  a.  Sic  diduni 
fviit  in  Beck^^ith's  cafe. 


(0  6)  Ufe?; 


([|fe«t  «i6 


(0  6)    Ufes.     Confideratton^   Averment.  ^  \And  of 
"what  Things  the  Ufejhail  a  i/e.] 

{l.     A  Canfideration  vjhkb  Jlands  with  the  deed^s^^  not  repugnant  as  ^h?re 
-"  to  it,  may  be  averred.     Rcfolved.     7  Rep,  4c.     fi'edd's  A.  hy  ,n- 

rafe.!  ticntuic  bc- 

^^J  .  twecfi  hifiN 

and  J.  S.  M  nnfiAtretwn  of^joL  paid  by  y.  S,  hkifjaieed  out p:N  to  y.  S.  for  30  ywJ,  rem.*»in«Jer  /•  Am 
fir  hfcj  retnaincier  to  B»  the  eldcft  fon  of  A.^or  ilfct  remainder  to  C.  the  fon  of  B.  tnti  one  X.  datt^h* 
Ur  ^ttxfaid  J,  S.  m  t.*il^  &€•  Afterwar<ls  n.  rt.wery  ^»ai  had  to  tbrftmr  ujis*  C.  and  M.  M/.r-w;*  - 
Tud>  AdJ  tC  was  found  atid  avtrrtd^  ti\tt  ttt  faid  indrrtur^  tvns  modify  amdtht  r  rant  fry  l\'df  as  wd/ is 
tmjiderjtiviof  the  mmnia^t  httwstn  C»  ami  M.  fo  bt  h,id,fnt  a  j-nnnitt^ai  for  thefjidjttm  of  70  /,  Ad- 
judged that  though  a  particular  confidera:ion  was  inepcioiiedy  jret  another  confideiationv  wiHdi 
ftanJs  with  the  d«^,  may  be  averred,  and  that  this  was  not  contrary.  8  Rep.  176.  a.  cited  by  x\m 
reporter  as  in  D.  ^^6.  Pafch.  3  &  4  Ph  ^IVf.  VilUrs  v.  Beaunnont.— «-«B«ndl.  39.  pi*  72.  S.  C. 
fays  it  was  adjudged  that  this  indeniureand  recovery  countervailed  in  law,  m  if  an  imRMt!inte  gift 

<of  t!ie  fame  manor,  &c.  h;.d  been  made  by  the  faid  A.  to  the  faid  C  and  M.  in  fpecial  tail. 

BeodL  in  Kelw*  zo8.  pL  6.  S.  C.  adjudged.  ■      S.  C.  cited  as  adjodged.    7  Rep.  40  in  BeddTs 

cafe. 

Where  the  deed  of  the  ancedor  exprefsly  mentioned  the  fcoifment  to  be  for  money  paid,  ?ifid 
an  acqu.ttance  was  made  accordingly,  the  iieir  (hall  not  aver  the  confideration  falfe,  though  ■» 
truth  DO  mooey  was  paid.    D.  169.  pi.  21.  Trin.  i  £liz.  \Vilks*s  cafe. 

[2.  If  a  man  bargains  and  felh  in  confiJeration  of  the  loan  ^f 
JOOL  for  a  yeary  and  for  otker  goad  conftderationj  admitting  that  the 
loan  of  100  !•  is  no  good  confideration  to  raife  an  ufe,  yet  another 
confideration  may  be  averred  for  which^  the  bargain  and  fale  was 
made.  H.  37  £I.  B.  per  Curiam  bet>\'een  Nowell  and  Hud-* 
fioQ.] 

[3.  If  a  man  bargains  and  fells  to  J.  S.  to  the  ufe  of  J.  S.  and  his  ff  pro  qoa^ 
heirs  without  mention  of  any  particular  or  general  conjideratisn^  and  ^^"^  p««u- 
without  the  |j;eneral  words  (for  dive ne  good  confideration s)  yet  a  ^*  *""*"» 
confideration  may  be  averroJ.     Hill.  37  Eliz.  per  Beamont,  in  the  the  inUcn- 
cafe  of  Nowell  v.  Hudfton,  and  there  faid  per  Serjeant  Harris,  that  turfc  of  bar- 
this  was  adjudeed  in  Lambert's  cafe.]  §*'"  ""'** 

J      ^  J  laic,  vet 

the  payment  thereof  is  averrablc;  Periam  J.  Le.  170.  pi.  287.  Mich.  30  and  31  Eliz.  C.  B.  in 
cafe  of  Smith  v.  Lane.  If  land  be  bargained  and  fold  by  deed  indented  and  inrolU't',  with> 

out  exprefs  confideration  of  money,  the  bargainee  in  pleading  fhall  not  he  compelled  to  aver  pay. 
inent  of  money,  becaufe  it  is  apparfiuly  implied.  Aici.  NFn.  504.  cites  it  as  adjut'^^ci!.  Trin. 
8  Eli*.  B.  R.  Stanley  v.  Bracebtii!gc,  and  Pafch.  27  Eliz.  B.  R.  Palmer  v.  Pni.ce,  and  al:b 
cites  the  cafe  of  Smith  v.  Lane.     . 

[4.  If  the  father  by  deed  in  confideration  of  natural  affeStion  to  sRjtii  Re;*. 

his  fon  makes  feoffment  in  fee  to  the  fon,  without  exprefling  of  any  l^[^J,^,l^ 

other  confiderauon,  and  without  any  general  words  of  (tor  diverle  Jliulo,." 

other  good  confiderations)  yet  it  may  be  averred  that  this  convey-  s  c.  and 

ance  was  alfo  in  confideration  of  payment  of  debts  cf  the  father  by  the  ^'  ^:^^\. 

grandfather-y  and  of  the  conveyance  from  the  grandfather  of  certain  **"*  ''^^** 
land  upon  thefathcr^  for  this  Ibnds.  with  the  deed.  Tr.  1 7  Ja.  B.  R. 
Refolved  per  Curiam  upon  evidence  at  the  bar  between  Atweil  aj)d 
Harris.] 

fS*  Afa  man  covenants  toflandfeifed  of  all  his  lani  of  ivhkh  he  ^^^'  34*: 

is  nowfeifed^  and  of  all  other  landy  which  he  Jhall  after  furchaje^  to  c!^Io"^;,.j;, 

the  \iU  ot  A.  his  fon,  and  his  heirs,  and  after  he  purchafes  othir  land  ,ngl>..^ — 

to 


2i6t 


©fetf. 


^of*  1^  to  the  ufe  of  him  and  bis  heirs^  the  faid  ufc  cannot  raife  any  cove* 

cording,  nant  of  this  land  newly  purcnafcd  to  the  faid  A.  becaufe  this  is  to 

— Cro.  eT  l>e  raifed  only  by  the  (aid  covenant,  at  the  maicin?  of  which  he  had 

401.  pL  lo.  not  this  land  to  charge  or  diipofe.     M.  37  £1.  5%  R.  Adljucbed 

^^:  '?:  Yelverton's  cafcj  ^ 

■  S.  C.  cit€dGibb.236^2^7.l»y  Trevor  Ch.  J.  in  CB.  in  cafe  of  Arthur  v.  Bockcnham, 
and  faid  it  was  grounded  on  very  ^  good  reafons,  beCauie  he  cannot  rai'e  a  ufe  of  tliat  whic6  h 
oot  bis  own.  For  if  a  mnn  t**at  has  no  right  to  the  land  can  r.afe  an  ufe  of  the  !  nd,  then  fu»  at 
thtfoHH  time  migU  raife  ufis\  fut  oo  doubt  the  owner  may  raife  what  iiiies  he  pleafes.-*— 11  Mod, 
J57.  in  S.C.  accordingly. 

Upon  the  purchafe  of  the  land  to  the  nfe  of  himfelf  and  his  heirs,  the  fee  is  in  the  fzther;  for 
if  a  min  binds  lands,  yon  mud  fuppofe  him  to  have  a  power  to  oblige  them  ;  Uv  no  man  can  do 
that  which  he  harh  no  power  to  do  ;  bat  he  (h.it  hath  no  intensft  hath  no  po(%er  ro  oWise  then  1 
and  therelore  fuch  a  covenant  in  equity,  before  the  ilatute,  coald  not  oMige  hrni  to  a  Ipecifick 

rrformance ;  for  that  w6re  m  equity  to  bind  the  land,  which  is  abfurJ  }  mmI  fince  the  covenant 
void  in  equity,  there  can  be  no  execution  by  the  iVattite  ;  for  the  rules  of  law  are  equally  ftrift 
in  avoiding  this  repugivuicy ;  for  in  law  every  difpofal  fuppofes  a  precedent  prupciiy,  and  by 
confequence  every  covenant  to  ftand  feifed  prefuppofes  a  precedent  feifin.  G.  Lmw  of  IJies  and 
TrnAs,  116,  117. 

No  nfe  (ball  arife  upon  it ;  for  a  covenant  to  ftand  feifed,  is  a  covenant  thai  affefb  an  alteratioa 
•f  the  land  itfelf^  whioii  no  man  has  power  ovec  but  the  owner;  and  it  is  not  now  in  the  nature 
of  a  contra^  to  Jo  any  thhig  but  that  which  reaches  tlie  lands  tbemfdves.  Cxlb.  law  of  UUsi 
4(0.174. 

[6.  Sq  it  would  be  if  he  had  purchafed  the  land  generally  U  hm 
and  his  heirs  afterwards  without  expreiling  of  any  ufe,  for  thi$ 
fiiall  be  to  his  own  ufe,  M.  37  £1.  B.  K.  Adjudged  Ydverton's 
cafe.] 

[7«  If  a  man  for  a  condderation  covenants  to  ftand  feifed  dftbe 
manor  of  D.  which  hejhall  purchafe  hereafter  to  the  ufe  of  another, 
and  his  heirs,  and  rfter  he  purcoafes  it^  yet  the  ufe  fliall  not  arifc, 
becaufe  he  had  not  this  to  charge  at  the  time  of  the  limitation  of  the 

from  whom  ufe  1 

the  land  -' 

pafles,  ii  to  limit  the  ufes  Co  the  fcofiee  or  purchafor,  and  consequently  i)efor(:  the  purchafe  dne 

cannot  limit  how  the  ufe  Ihall  be,  viz.  that  it  Ihall  be  to  his  youngeft  fon,  whc:re  the  feuffbr 

has  limited  it  t'J  the  ufe  of  him  and  his  heirs ;  for  this  would  be  to  limit  an  ufe  out  Af  a  ufe, 

which  the  law  will  not  fufier.    Cro.  £.  402.  in  cafe  of  Yeivertou  v.  Yeivcitoa.   »      *  Koy.  19. 

S.  C.  accordingly. 

Cro.  £-401,       ^,  If  a  man  covenants  to Jiand  feifed  of  the  manor  of  D.  to  the  ufe 

401.  That    of  another,  and  after  he  purchafes  it^  no  ufe  fliall  arifc  clearly;  be- 

J^^oreli-  caufe  he  intended  to  pafs  the  ufe  prefently,  and  he  had  not  the  land 

mit  a  ufe      at  this  tiq;ie.  M.  37  El.  B.  R.  Agreed.   Yelverton's  cafe.] 

out  of 

land  which  he  has  npt,  than  l|e  can  charge  or  let  or  grant  a  thing  which  lie  hatnot^  ■  S.  C. 

cited  per  Trevor  Ch.  J.    Oibb.  236.  m  caie  of  Arthur  v.  Bockenham. 


Upoii  every 
feoffment 
or  purchafe 
tlie  Itoffur 
or  donor* 


[9.  If  1  jointenants  in  fee  are,  and  one  covenants  that  af^er  the 
death  of  his  companion  he  will  ftand  feifed  of  the  moiety  of  his  faii 
companion  to  certain  ufes  Though  the  covenantor  furvives  vet  no 
ufe  fliall  arife,  becaufe  at  the  time  of  the  covenant  he  could  not 
grant  or  charge  it.    Adjudged.    Barton's  cafe,  cited  M*   3  Ja« 

8.  P.  does  not  appear.— —Poph.  96.  pi.  a.  Herbun  v  Chard  &  al*  S.  C.  hut  S.  P.  Attnn  ncA  ap- 
pear.  1  Koy.  157.  Harbin  v.  Loby,  S.  C,  but  S.  P.  does  not  appeal',— S.C.  and  S.  P. 
QMdMtf*  776.  pll  1074.  to  cafe  of  Wliitlock.  v.  HanwelL 

[10.  Jf 


Mo.  395. 
pi.  514. 
S.  C.  btit 
9.  P.  does 
not  afpear- 
•— Gold  lb. 
t87.pl.  X  30. 
S 


■ 

[lO.  If  1  covenant  t$  ^cbafe  certain  lami  hef$rt  AGchatbmas^  and  q^  1.40?. 
sfiiT  hefn-e  E^;ur^  to  levy  a  fine  of  it  te  B,  and  that  itjball  SetBtAe  pL  ro.  S.  cI 
ii^efA.  and  his  heirs.    If  this  oc  done  accordingly,  the  ufe  {ball  ^|^^' 
well  ari^ ;  for  there  die  ufe  is  not  raifcd  merely  by  die  indenture,  S^^_I£' 
but  the  indenture  is  onlv  t  *"  evidence  that  his  intent  is,  that  the    -    ^     ^ 
comreyance,  wliich  he  mall  make  after  his  purchafe,  ihall  be  to  fuch  f  FoI.  791. 
ufes  f  and  ufes  which  ihall  be  raifed  bv  fine  or  feoffinent^  may  be       — ^—■i 
direded  by  fuch  intent  precedent,  and  yet  fuch  intent  is  counter*  Noy  19. 
mandable,    Mich.  37  Eliz.  per  Curiam.    Yelverton's  cafe.]  «  d  J^ 

Popium  Ch.  J.  acconlingly,  that  with  an  avgnmnt  ic  (ball  be  taken  to  be  to  the  ufe  maitioned  bk 
the  fii-ft  covenant ;  hut  ifamther  *j  kid  beet  txprtffcAim  tbejintf  that  ihooM  ha%'e  controlled  tlie  firtt 
declarjtkMof  tlie  ttfc<  S.  P.  aaU  the  ufe  ariies  on  the  fine,  and  not  on  the  deed ;  per  Xr^- 

TOT  Cb.  J  in  de'.itrering  the  opinion  of  the  court.  Gibb.  S37.  in  cafe  of  Arthur  v.  Bockenham^** 
Tlw  fine  by  rei  ffion  raifes  the  ufe ;  per  Trevor  Ch.  J.  1 1  Mod.  1 54.  S  C  G.  Law  of  tTfes» 
JW.  1 1 7*  Cites  S.  C.  Eor  a  man  may  declare  the  intent  of  a  furure  3^,  which  he  had  no  power  to 
do  X  the  time  of  the  declaration ;  for  to  declare  (he  *  intent  of  a  future  9/Bt  doth  not  fnppofe  «» 
inmediiCe  |)ower  of  doing  *t ;  but  the  doing  any  9&  itfelf,  which  the  law  aUows  to  be  good  and 
etfedboalv  prefuppofcs  the  power  of  doihg. '  "^fo  T  ft  1 

I  u  Thouzh  an  eftate  conveyed  to  the  wife  for  Ufe  be  niet  mentioned 
to  he. for  a  jointure^  jret  ic  may  be  averred  to  be  fo.  Jenk*  ao8« 
pL4a 

12.  Where  one  ufe  is  exprejfedy  another  ufe  cannot  he  averred  w  Wbeie 
implicit  for  ic  woulcl  be  very  mifchicvous,  and  go  in  deftru6Kon  of  t^^^re  is  aa 
that  wbidi-is  dice£Uy  contained  in  the  deed.     And  it  was  agreed,  ^^•/'. coo- 
that  if  one  for  1 000  L  taidy  infeoffs  others^  to  them  and  their  heirs^  to  it  ftudi  fi. 
the  ufe  of  the  feoffees^  Ae  feofiees  jhall  have  ufe  for  life^  andfo  eftate  for  lenceall 
Uff  in  poffiffion  i  and  againft  this  deed  it  cannot  be  averred  that  no-  ""P^*?^ 
raing  was  paid,  or  that  it  was  to  odier  ufe  than  is  exprefled ;  for  if  ^^,  Arg. 
it  fkoiild,  the  confequenc^  would  be  that  every  deed  might  be  de-  Cait.  146. 
feaced.     And,  3 1 3.  in  cafe  of  DiUon  v.  Frain.  Ef^«  7  R«^ 

**   ^  Bedersand 

11  Rep.  14.  b.  Harpur's  cafe-  S.  P.  1  And-  8r.  in  cafe  of  Lord  Cromwi  ll  v.  Akoriw  ; 

and  if  it  is  m  a  i  eO'rtI  or  a  deed,  it  cannot  be  dsmedj  though  it  be  rtailyfmifs ;  and  cit^s  D.  169.  ai« 
Wi'k\  cafe.— ^And  fee  a  And.  Sa.  X3<».  199^  ft  201. 

If  there  he  a  confideration  of  mM'j  expretied  in  the  deed,  no  averment  or  evidence  can  be  ad* 
mittad  againfl  it :  for  the  affirmative  iii  proved  hy  the  deed,  and  it  it  impofible  In  law  or  eqiittf 
the  negative  IhouM  ever  be  proved.    G.  Law  of  Ufes,  &c.  51. 

13.  J  fine  with  render  may  be  to  the  ufe  expreffed  in  writings  ButPoph, 
not  to  the  lifc  implied  or  declared  by  parol.  Agreed  by  the  Jul*  J?5' »"  , 
ticwS,    Mo.  106.  pL  249.    iVlica.    17  U  18  Eliz.'in  Andrews's  cafisfa>*it 

cafe*  feemed  ta 

thejufticer^ 
thnt  an  nfe  mtn  l/eavcmJwii'xut  deeJ^  upon  a  fine  fur  render.  K  fine  fur  frmnt  aidrcadgr, 

iKilefs  in  fpecul  cafes,  canpot  be  averrtd  by  pund  to  be  to  other  ufe  or  intent  than  is  exprefled  iu 
the  fiiis,  fefjffsncnc,  or  other  conveyance ;  but  there  is  divoiHiy  between  a  life  and  a  confideration  1 
for  «^-R  a/r««,  ttoffmtnty  *v  dUr  <  juvtyu^'ct  im^rti  fxfirtj  co  ijtdcratioiif  a  man  iTiay  aver  hy  parol  other 
cunikirrattun  which  ftanov  with  the  exprefs  confide  1  .itioii ;  but  the  p«irtiet  cannot  aver  any  othef> 

afc  : I  IS  contained  111  the  fame  conveyance,  nor  Ihall  any  averment  be  againft  the  confideration 

e:if.reued.  But  yet,  in  fome  c^fes,  a  fit  e  upon  gtanc  anil  render  m<4y  be  ruled  and  directed  in  part 
by  avermenc  by  parol ;  and  thia  is  when  the  onsinal  bargain  and  coutradtj  between  tlie  parties,  is 
by  indenture  or  «icher  deed ;  »&  where  the  imleature  is  tiat  a  fine  (hall  be  levied  of  certain  lands, 
by  t!.e  n..iiie  of  a  ceruin  number  of  acres,  to  di  verfe  perfons ;  and  that  they  (hall  grant  and  refider 
the  land  agaia  m  r'«e>fimple  to  certain  nfc^»  but  there  is  a  variance  either  as  to  the  number  of  acret 
ia  the  fine^  or  the  fine  is  levied  to  only  one  of  the  parties  who  grants  and  render*;  fotbata 
vviancc  u  between  the  covenant  and  finc»  yet  u  may  be  averred  to  be  to  the  ufes  in  the  indenture, 
Rciblved.  t  Ko^'  76.  Rill.  43  £hz.  C.  B.  Lord  Cromwell's  cafe*-— >S  P.  Gilb.  Law  of  Ufes, 
lee.  57.  Foi;  in  th..>  fine  there  is  a  ulc  implivd,  hccaufc  tjiei  e  is  a  confidcraiiun,  (viz.)^§/inaii  cik^» 
Sof  kC  and  where  ever  a  ufe  is  cither  expretfed  er  impiied,  tLtic  caa  be  00  vcr^  averxnent  to 

the 


^i8  Uttfti 

the  contraty }  tor  there  is  a  jrraater  {ign  that  the  minds  of  the  parties  are  altered  from  the  verbal 
agreementy  than  that  they  contini|e  the  fame  when  they  leave  no  folemn  teftimony  that  there  wig 
iiicU  a  one»  If  an  eftate  in  fee  be  granted,  and  rendered  back  to  one  in  tail,  he  IbaU  have  it  to 
bis  own  ufe ;  and  fo  if  the  cooufee  keeps  the  fee*  he  fhali  have  it  to  his  own  ufe  ^  btit  by  deed  the 
ufe  of  a  fine  fur  grant  and  render  may  be  dire&ed,  and  if  there  be  a  deed  to  lead  the  ufes  of  foch 
a  fine,  though  there  be  fome  variance  between  the  deed  and  the  fine,  yet  it  ihall  be  iaid  to  be  to 
the  ufes  of  the  deed,  if  there  are  no  other  ufes,  and  that  was  the  intent.    Ibid.  268. 

14.  If  I  bargain  and  fell,  .or  covenant  with  J.  S.  for  diverfe  good 
ionjtdirations^  that  I  and  niy*heirs  will  ftand  feifed  to  die  ufe  of  him 
and  his  heirs,  no  ufe  will  arife  hereby  without  a  fpecial  averment. 
But  i/y.  S.  hi  rf'my  blooJ^  and  in  truth  the  covenant  was  made  fcr 
advancement  tfbis  bloody  he  may  aver  that  the  covenant  was  made  in 
confideration  thereof;  for  the  perfon  that  ihall  take  die  ufe  is  cer« 
tain,  and  fuch  averment  as  ftands  with  the  deed  may  be  taken, 
though  it  be  not  exprefsly  comprized  therein*  i  Rep.  i^t*  zi.  in  a 
hota  of  the  reporter  in  Mildmay's  cafe. 

15.  Though  an  ufe  cannot  be  declared  of  a  rent  to  arranger  with'*' 
out  deedy  as  was  agreed  by  the  court,  y^  they  held  clearly  that  it  may 

.  well  be  averred  ^t  the  ufe  was  to  the  (knn^Tj  without  fi}ewing  the 
deedy  or  making  mention  of  it.  Roll.  Rep.  72,  73.  pi.  15.  Mich. 
12  Jac.  B.  R.    Parvis  v.  Yeaton. 


[^219]  (O.   7)     What    fhall    be    a    good   Limitation   of 

an    Ufe.      Upon   a  Fine^  Feoffment^    or  RecO'^ 

[l.  1  F  a  man  levies  a  fine  of  certain  land,  and  covenants  by 
•*•  indenture  in  confideration  of  bloody  and  of  marriage  of  bis 
baftard^daughtery  that  the  conufee  Jhould  ftand  feifed  to  the  ufe  of 
the  daughtery  though  this  is  not  a  good  confideration  to  raife  an 
ufe  by  way  of  covenant,  yet  it  is  fufficient  upon  a  fine ;  for  the 
will  of  the  paay  is  fufficient  for  this  without  confideration.  Con- 
tra M.  43  &  44  Eliz.  J3.  R.  per  Curiam,  between  Frampton 
and  Gerard.] 
13  Rep.  54.       [2.  If  A.  in  confideration  of  rooi  by  B.  makes  feoffment  in 

fh«?he-ufc  M  *"  ^-  *'  *f>f  ^'  "f^-  f"^  G  /4«>.//:£.  this  .(hall  raife  the 
limited  to  ufe  to  C  Well  enough,  though  all  the  conlideratipa  w^  given 
B.  and  c.     by  B.     Tr.  7  Jac.  in  the  Exchequer.     Samnie's  cafe.] 

and  their         /  /    ^  i  J 

lieirsy  is  good  ;  but  it  fays  nothing  of  the  confideration  of  rool.  paid  by  B.— —  Ley.  ii.  S.  €•  <t 
S.  p.  of  the  €onfideration-nioney  being  paid  by  B.  Rofolvcd  that  B.  (i^'ho  W9S  the  father  of  C. 
aad  is  fincedeady  living  C.)  did  take  by  the  livery,  and  that  the  (aid  C  took  nothing  thereby ;  but 
that  the  faid  C.  by  the  limitation  of  the  ufe  in  the  habendum,  did  uke  together  with  the  faid  B.  as 
jointenants  of  the  ufe,  which  being  executed  by  the  ftatu^e  of  27- H.  8.  of  ufe«,  did  make  (hem  join« 
tenants,  and  jointly  (eifedof  the  intereftand  polTcffion ;  and  thnt therefore  the  faidC.  upon  the  death 
of  the  faid  father,  fbould  be  faid  to  have  the  whole  land  comprized  in  the  faid  conveyance^  per  jus 
accrefcendi,  and  not  to  take  any  part  thereof  by  defcent  from  his  father ;  which  was  decreed  ac« 
^rdingly.     » 

V'  An  ufe  (taall  arife  to  alt,  on  a  bargain  and  idXtyhj  paymmt  of  cm  of  the  bargainttu   Clayt,  145.  pf. 
263.  Uarley  v.  Thompfon. 


Laoef^ 
Trin 


'^^'  [3*  I^  A  feifed  in  fee  of  25  boyleries  at  Wyche,  covenants  to 

!&s.p!  ^^^  a  fine  of  all  his  boyleries^  and  that  for  24  of  them  it  Ihall 

be 


W  tt  tike  ufe  of  d.  in  iatlj  &c.  and  that  for  the  other  it  fliall  be  and  it 
U  tbe  hfi  of  blmfelf  in  feey  with  power  of  revocation  \  and  after  A.  was  moved 
fcyics  a  fine  of  24  bovleries  only.     Qiiaere  whether  the  cftate  (^'ha^j  ^07-^' 
paffing  by  the  fine  fhall  be  direded  by  this  covenant  or  not.     P;  leric  (houid 
8  Ja.  m  the  Exchequer-chamber.     Sir  Tho.   Overbury's  cafe,  be  imencU 

jounicd.— -*— G.  Law  of  Ufcs,  Sec  277.  S.  P.  and  leaves  it  a  quaere  whether  the  ufc  of  the  24  ar4 
not  dire^^ed  by  the  precedeut  conveyance. 

4.  Feoffment  in  fee-  on  condition  that  if  feoffor  do  fo  he  fhall 
re-enter  and  retain  the  land  to  the  ufe  of  a  Jiranger.  The  ufc 
is  void,  and  feoffor  (hall  hold  it  to  his  own  ufe;  per  Mead. 
Le.  269.  pL  362.  20  Elii.  C.  B.  in  cafe  of  Ferrand  v.  Ram- 
fcy. 

5.  A.  and  B.  cvoenanted  with  J,  S.  that  C  fon  of  E,  Jhould  Le.  i^i. 
marry  M.  the  daughter  of  J.  S,  if  fhc  would  affent,  the  fdid  J.  S.  pi-  288. 
tsvenanted  that  M.Jhoutd  marry  C.  if  he  would   afient;  pro  quo  gi'^^  c^o, 
quidem  maritagio  ftc  tunc  poftea  hahendo^  the  faid  jf*  covenjnted  to  s.  c!  by 
make^  or  cauje  to  be  made^an  efate  to  the  faid  C,  and  M,  and  to  the  name  of 
hnrs  of  their  2  bodies^  for  the  jointure  of  the  faid  M.     Afterwards  Strphens'« 
a  fine  was  levied,  in  which  C.  and  M.  were  plaintiffs,  and  A.  and  "r^Jingly. 

B.  deforceants«     And  in  ejeftment  it  was  ft>und  by  verdift,  that  — Cro. 
the  faid  fine  fuit  ad  ufusl^  intentiones  in  indent ara  pradi^fa  fpeci"  E.  121.  pi. 
/ftf/*  by*  force  whereof  the  faid  C.  and  M.  were  feifed,  and  that  ItzJsX 

C.  died,  and  M.  intermarried  with  L.     Whereupon  it  was  moved  Lawton> 
by  Gaudy  Serj.  that  inafmuch  as  the  marriage  took  no  effeH  be-  ^-  ^  ^"' 
twccn  C  and  M.  the  ufes  cannot  be  in  them,  but  the  fine  (hall  be  ^ot  ahpcaf. 
to  the  ufe  of  the  conufor ;  which  wak  oppofed  by  Walmfley  Serj. 
who  faid  that  it  was  not  like  a  covenant  in  confederation  of  marriage 
tifland  feifed  of  fuch  a  manor ;  for  there  if  the  confiderations  fail  j 
the  ufes  fail  alfo ;   for  the  confideration  only  is  the  fole  and  entire   p  -j 
aufe  that  makes  the  ufes  to  arife ;  but  in  this  cafe  the  confidera-   L  220  J 
tion  is  not  material,  but  the  fine  is  efFc(!tual  without  coniidcration 
of  money   paid.      The   court    being   full,   they   all    agreed   to 
die  difference  put  by  Walmfley,  and  judgment   was   given   for 
the  plaintiff  accordingly.     Ow.  40,41.  Mich.  29  £liz«  Stephens 
V.  Layton* 


(P)     What  (hall  be  a  good  Contingent  XJ/e.         rh?re  is  n« 

lector  in 

[l.  T  F  a  man  mikts  feoffijunt  infee^  and  after  declare  by  inden-  di^ir,on,'^'* 

-■•  ture  that  it  Jhafl  be  to  the  ufes  following  ^  fcilicet,  after  mar-  nor  in  any 

riage  had  between  him  and  Anne  JVoodlet^  it  fliall  be  to  the  ufe  of  from  letter 

himfelfand  the  faid  Anne^  and  to  his  own  heirs  5  this  (hall  raife  an  ^^'* 

eftatc  for  *  life  in  Anne,  after  marriage  between  them'5  for  before  *  ^^'^'  ^^^ 

the  marriage  this  was  to  the  ufe  of  himfelf  in  fee,  fubjedl  to  the  cordir.^i'v, 

(aid  contingency.  M.  37  &  38  B.  R.  Adjudged  between  Woodlct  if  tier?  i.« 

andDrury.l  noaaia 

'  -*  ilis  mem 

lime  to  destroy  thatfeturc  ufe,  accorJinj  to  the  limitation  of  the  ufe  j  and  adjudt^cd  .iccordmslT* 

Cto.  £.439.  pi.  54.-       D.  340.  b.  M-irg.  pi.  50.  cites  S.  C.  by  ihc  name  of  \Vo.,dii:c  v.  i^ia* 

■"— —  S,  C.  cited  PoUex.  05.  Ill  cafe  of  Carpenttr  r-.  Smith. 

Vol.  XXIU  U  [2.  If 


«ft 


220  mtSi, 

The  fur-  [i.  If  a  mdXijfurrefulers  a  copyhold  in  fee  ia  thi  ufe  of  J,  S»  ami 

rcndcrr  was  his  heirs^  who  is  an  infant,  arid  If  J*  S.  dies  before  the  age  of  2%^ 
then^antlf-'  '^^  rnarrtage^  then  he  furrenders  itto  the  ufe  of  J.  D.  in  fee -y  this  is 
fanr,invcn-  *  good  remainder  to  J.  D.  upon  the  contingent;  for  a  fee  may  be 
tre  fa  mere,  limited  upon  a  fee  upon  a  ccllateral  contingents  M.  13  Ja.  B.  R^ 
Thc^child     Dubitatur,  between  Simpfon  and  Southwood.]  .  • 

was  born,  and  died  within  2  months  after.  Adjudged  that  th:  limitation  is  void,  and  that  the  de« 
fbndant  who  claimed  from  the  heir  at  common  law,  had  good  title.  Cfo.  J.  376.  pi.  2.  S.  C— -^ 
Godb.  164.  pi.  364.  Simpson's  cafe,  S.  C.  adjudged  for  the  defendant --~— 2  Ilulft.  172. S.  C. 
and  adiudged  for  the  defendant."  ■  Roll.  Rep.  109.  pi.  52.  S.  C.  aujomatur.    Ibid.  137.  pU 

22.  S.  C.  adjomatur.  Ibid.  253.  pi.  21.  Mich,  i  ?  jac.  B.  R.  S.  C.  fays  judgment  was  given  for  (he 
plaintiff.— 'G.  Treat,  of  Tenures,  244,  245,  246.  cites  S.  C.  .ind  fays  this  furrender  was  held  to  be 
void  to  J.  S.  becaufe  the  contingency  did  not  happen  in  the  life  of  the  furrenderor ;  and  a  man  can^^ 
not  furrender  to  take  effe^  after  his  death.  It  was  not  refoWed  abfoUitely,  that  a  fee  may  be  li* 
niited  upon  a  fee.  Sec  Roll  Rep<  log.  138.  253.  to  explain  thefe  matters.  This  cafe,  as  reported 
by  Rolls,  (as  it  is  faid  in  Lex.  Cuft.  120)  is  an  authority  that  fuch  future  ufc  is  good.  This  is  the 
fame  cafe  as  is  reported  by  Crook,  but  diredlly  contrary  ;  and  as  it  fecms,  not  grounded  upon  fo 
i;;ood  re.ifon  as  the  refolution  in  Crook :  for,  as  before  has  been  (hewn,  furrender^  are  not  conftmed 
fo  fa^'uurably  as  wills,  (though  Coke  fays  they  (hould  be  taken  according  to  the  intent  of  the  fur* 
rcnderor)  neither  is  there  the  fame  rcafon  ;  for  a  man  may  as  well  order  a  furrender  in  his  life- 
time, according  to  the  rules  of  law,  as  he  may  any  deed  to  pafsaway  a  freehold  eilate  ;  fotbat  the 
intention  of  the  party  has  not  fo  ftrong  an  operation  in  a  furrender  as  in  a  will ;  and  tlierefore  that 
reafon  will  not  fupport  a  fee  upon  a  fee  in  that  cafe,  as  it  doth  in  a  will.  And  then  it  is  nut  at  all 
like  a  ufe  or  truft,  in  whicli  a  fee  may  be  limited  upon  a  fee,  becaufe  tkereihe  legal  eftatt  was  not 
by  any  limitation  extended  further  than  one  entire  fee-fimple,  wiiich  would  be  to  extend  an  eftate 
furt!ier  than  its  original  creation  warranted.  But  a  ufe,  afcer  a  ufe  in  fee,  was  hut  only  to  give  an 
equitable  right  to  fomebody  to  have  the  profits,  as  long  as  the  edate  in  fee  lafted ;  which  is  highly 
reafonable,  that  a  man  th.-it  has  a  legal  el>nte  fliould  difpofe  of  the  profits  of  that  e(b.te  as  long  as 
it  iliould  lad;  for  fo  long  had  he  a  right  to  the  profits  himfelf,  which  right  he  may  transfer  te 
others,  and  there  is  no  harm  done  to  any  I>ody  ;  but  to  extend  the  legal  eftate  would  be  to  keep  the 
lord  of  the  efcheat  eternally  out ;  and  it  is  only  allowed  in  a  will,  becaufe  of  the  want  of  counfel 
to  advife  with,  how  to  do  it.  But  a  ufe  in  a  funender  is  not  like  this  ufe;  for  he  that  hath  a  ufe 
by  a  furrender  is  to  be  admitted  to  the  legal  edate,  and  is  not  fcifed  to  ule  ;  and  therefore  if  a  fee 
m.ght  be  limited  upon  a  fee  in  fuch  cafes,  the  legal  edare  would  be  extended  further  than  its  ori- 
ginal creation  wrrranted,  and  a  great  edate  be  made  out  of  a  little  one^  fo  that  it  feems  that  a  fee 
upon  a  fee  in  dopyholds  is  not  good. 

.  And  Ibid.  246.  cites  Cro.  E.  361.  Mich.  36  fc  37  KHz.  C.  B.  Paulter  v.  CrtRSHiLL,  where 
a  furrender  was  to  the  ufe  of  one  in  fee,  upo  i  condition  that  he  pay  100 1.  toa  dranger ;  and  if  lie 
failed,  it  (hould  be  to  the  ufe  of  the  dranger  in  fee.  It  w.is  moved  whether  this  were  a  good  li- 
mitation to  add  fee  upon  fee.  The  court  dire^edthe  matter  to  be  found  fpcciully ;  and  it  does  not 
Appear  what  became*  of  it  afterwards.  But  Beamond  J.  conceived  the  limitation  to  be  good  enough, 
and  compared  it  to  a  ufe  upon  a  feoffment :  But  Ld.  Ch.  B.  Gilbeit  fays,  that  for  the  reafun  be- ' 
fore,  it  feems,  it  cannot  be  compared  to  the  cafe  of  a  feoffment  to  ufes. 

*[22l] 

Sc^itit  Re-        [3.  If  a  man  makes  z  feoffment  to  the  ufe  of  hinfelf  fir  jears^ 

"i^'"'s*^c^^  and  after  to  the  ufe  of.//,  in  taiU  remainder  to  his  own  right  heirs^ 

]Lj.^r  here  ^^^  ^^^^^  ^*  ^^^^  without  iffue,  living  the  feoffor,  the  remainder  to 

is  no  tenant  the  right  heirs  is  void,  inafmuch  as  it  cannot  reft  in  contingency, 

to  the  prae-  there  not  being  any  franktenement  to  fupport  it.     The  Earl  of 

ihc*^n(.T  Bedford's  cafe,  adjudged  in  the  court  of  wards,  cited  M.  37  &  38 

having  a        £1.  B.  R»j 

perpetual 

lena'tt  to  the  precipe,  was  an  inconvenience  the  ft.itute  exprefsly  defigned  to  redrefs  |  and  con- 

fcquently  to  this  rule  the  datute  has  fubmitted  all  ufes.    G.  Law  of  Ufes,  &c.  76. 

Ilifoand  and  wife,  feifed  in  jure  uxorisf  levied  a  fine  with  proclr.mations,  and  by  deeil  de- 
claied  the  ufes,  viz.    That  the  cognizees  (hould  dand  feifed  :$  the  ufe  cftit:  h-.irs  of  the  hotiyef  thf  ' 
i^tifhtnd  on  the  IdU  of  the  iv'ift ;  and  for  want  of  fuch  ilTue  to  the  right  h«irs  of  the  hudiand.     B<Hh 
died,  no  ilfue  then  living.    It  was  refolved^  th.it  the  limitation  is  void  for  want  of  a  particular. 
elta'e  ;  and  the  prefent  difpofition  of  the  freeliold  is  a  foundation  to  fupport  the  contingent  ufes } 
^or  otherwife  the  whole  inheritance  mud  be  in  abfyanct^  which  cannot  be.    CaTth.  262.  Hill.  4 

W.  &  M.  in  B.  R.  Davis  V.  Speed -4  Mod.  153.  S.  C.  accordingly         Skin,  -i^x-  pi-  ao, 

fafclK  5  \V\  3.  B.  R.  S«  C.  accor^iti^ly;^*— la  Mod.  38.  S»  C.  accordingly.-— Show.  Pari. 
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Cstes,  to|.  S.  C^  and  judgment  afllrmed  io  parliament— -5  Mod.  143.  Divis  r.  Speedy  is 
a  JX  P. 

4«  A.  ct/tretumUd  t$  malt  aftvffhunt  within  a  year  to  the  Mfe  tf  -And.  yfi, 
hwfeJffir  Ufe^  the  remainder  /•  H.  his  younger  fin^  and  the  ieirs  !JJ' s  c. 
mates  §fbis  body^  remainder  •ver^  and  if  he  did  not  make  the  feoff*  andV.  ac« 
ment,  be  cofienanted  tojland  feifii  to  tbefe  ides^for  the  eontinuance  conSioflr* 
rfthe  land  in  bis  name  and  bloody  prowfo  ifAor  any  heir  mak  make 
afeoffinent^  or  levy  afauy  bis  eftate  to  ceafe  as  if  he  were  dead,  and 
tten  the  feoffees  to  Jlmdfeifid  to  the  life  of  futb  p^rfon  to  whom  thi 
Imd  ficiuld  remain*     No  feoffinent  was  made  within  the  year ;  A. 
died,  H.  the  Ion  levied  a  fine  to  the  defendant.     Refolved  that  the 
fcoSees  and  their  heirs  could  not  ftand  fcifed  to  the  ufe  of  the 
perfoa  next  in  defcent  or  remainder,  becaufe  no  feofiinent  was 
ever  made,  and  the  perfons  appointed  to  ftand  feifed  are  no  other 
than  the  feoffees,  their  heirs  and  ailigns.    Mo.  592*  pi.  799.  Trin* 
35  Eliz.  C.  B.  Cholmley  v.  Humble. 
5*  A  remainder  mzj  well  enough  arife  by  a  ufe  to  a  perfon  not  in 
7,  but  not  where  it  is  by  way  of  pcjfejjion.     Mo.  430.  pL  602* 
[ilL  38  £liz.  agreed  in  the  cafe  of  ^lodwell  v.  Edwards. 

6.  A.  covenants  to  ftand  feifed  to  the  ufe  olbimfelf  for  Izfty  and  K(^.  3;. 
after  to  the  ufe  of  his  daughters  that  Jhould  be  unmarried  at  his  *•  C-.*>"« 
deaths  until  every  of  them  fucceffively  Ihall  or  may  levy  500 1.  re-  f.^^'cfhcf^ 
maioder  to  his  eldeft  fon,  &c.     It  was  moved  if  fueh  a  contingent  as  to  this 
s^e  might  be  raifcd  out  of  a  covenant,  though  out  of  an  eftate  eSc-  P^*^^ 
ecuted  by  feoffment,  it  might  well  be  raifed.     Anderfon  doubted 
thereof,  but  the  other  Juftices  held  that  it  might  well  be  raijed^ 
becaufe  it  arifes  out  of  the  pofleffion  of  the  covenantor.     Adjor* 

natur.    Cro.  £.  800.  pi.  53.  Mich.  42  hc  43  £liz.  C.  B.  Black* 
bum  alias  Bradford  v^  Loiiels. 

7.  Ufe  to  A.  and  hisheirsy  provided  that  if  he  give  a  mortal 
Uw  to  any  perfon,  that  the  ufejhall  ceafe  to  him,  and  (hall  be  to 
another.  TTbis  is  fraudulent  to  prevent  an  efcheat,  and  void ;  per 
Walmflcy  J.  Mo.  633.  pi.  868.  Pafch.  43  Elis.  C.  B.  in  cafe  of 
Mildmay  v.  Mildmay. 


[QJ)      Ufes.      Revocation    by    Provifo.      PFiaf  [  ^22  ] 
Ufes  and  Eftates  may  be  Revoked.  CT"^"^ 

y  Fol.  79a* 

[i*  TTSES  in  e£e  and  contingency  may  be  revoked^  a 'provifo  See.  tit. 
^  being  to  revoke  every  claufe  and  article  contained  in  the  I'^wcrt. 
Indenture*     10  Rep.  86.  b.  Loveis's  cafe.]  This  provi- 

"*  fo  being 

coupled  with  a  ufe,  is  allowed  to'be  good,  and  not  repugnant  to  the  Aatote  of  nfe$ ;  but  in  c;><e  of 
4  feoifiEXicoCy  or  other  conveyance,  wliereby  the  feoffee  or  granree*  &c.  i&  in  by  the  comiiuu  UW| 
fueh  a  provifo  were  mefelj  repugnanc  and  void.    Co.  Liti.  237.8^ 


R  a  fOi  a]  [Re 
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[0^2]     [Revoked]     How. 

S.  p.  Co.  [  [i  ]  3i«  Ufes  by  provifo  may  be  revoked  in  part j  and  remain  good 

hi"ma^  rJ'  /^''  '^^  other  part.     lo  Rep.  87.  Lovcis's  cafe.] 

▼oke  part  at  one  time  dnd  part  at  another ;  and  thefe  reTOcations  are  favourably  iiiterpreted,  be« 
taufe  many  men's  inheritances  depend  on  the  fame.  * 

2.  Where  a  conveyance  to  ufes  enures  by  way  of  tranfmutation 
of  pojfejfion^  the  ufes  may  be  revoked  without  deed.  2  Salk.  677. 
Hill.  9  VV.  3.  B.  R»  Jones  v.  Morley. 


S««  ^'^- ,     (R)    Ufes.  Confideration.  Contingent.     What  (hall 

Kennatnder    ^     /         /.  .  ,  ^         .  tt/*  1  r      \    a 

(M)  be    laid    a   Contingent   Ufe^   and    not   a  lettled 

Ufc. 

(S)     What  Confideration  in  one  Capacity  will  ratft 

an  life  in  another  Capacity. 


Cro.C.         [1.  T  F  h.feifeiin  fee  of  the  manors  ofD,  and  S.  levies  a  fine  t$ 
358.  pLi*.  J.  B*  of  both  manors  in  fee,  upon  7^  pur  chafe  made  by  B»  of  the 

nothing\     ff^^^f^  of  D,  and  the  manor  of  &,  is  intended  for  a  fecurity  for  the 
/aid  there     purchaje  of  D.  and  the  ufe  is  limited  of  the  manor  of  D.  to  B.  atvd 
**  -^  ^llll.   his'^heirs,  and  of  the  manor  of  S.  to  the  ufe  of  A*,  and  his  heirs,  //// 
Seels.  3)     tvi£iion  made  of  the  manor  of  i>.  by  A.  S.   the  wife  of  A.  ani 
pi.  10.  S.C.    after  fuch  eviction  to  the  ufe  of  B.  his  heirs  and  affignsj  till  they 
ihall  hefatisfied  with  the  profits  of  the  land  for  the  damages  re- 
ceived Dy  the  evidion.     This  is  a  contingent  ufe  of  the  manor  of 
S.  fo  that  nothing  vefts  in  B.  till  fome  eviction  happens.     Hill* 
9  Car.  B.  R.  adjudged  per  curiam  between  the  Earl  of  Kent  and 
Steward.     Intratur  Hill.  8  Car.  Rot.  335.] 
*r22'2l       f^'  ^f  ^' ^^^n<^ntSy  in.  confideration  of  a  marriage  to  be  had  t^- 
Jo.  345.  pi.  ^*^^^»  ^^^  ^^d  jB.  a  feme,  to  make  ajfurance  of  certain  land  to  the 
4.  s.  c.but  ufe  ofhimplfand  thejaid  B.  for  life^  and  after  makes  feojfinent  and 
reports  it^     levies  ^ifine  to  the  fame  ufes.     Though  the  marriage  never  takes  ef 
confidcra-   fi^'i  Y^^  *  the  ufe  IS  well  vefted  in  B.  for  though  this  was  in  cona- 
tion of  the    deration  of  a  marriage,  yet  this  was  not  a  contingent  but  a  fettled 
r^^*^^^*^  ufe,  when  the  feoffment  and  fine  were  perfected,  and  not  like  to  an 
Hill,  and     ^^^  raifcd  by  way  of  covenant  to  ftand  feifcd.     Tr.   10  Car.  B.  R. 
bccaufehe    adjudged  per  Curiam  without  queltion  upon  a  fpecial  verdift  be- 
was  4>(  his    tween  Tones  and  Boylefon.    Intratur  Tr.  9  Car.  B.    R.   Rot. 

name  and        -   ^  i  '  % 

hiood,and     'S^O-J 

for  the  pre-  [3.  If  A.  feifed  of  land,  /;;  confideration  of  a  marriage  fo  he  had 
lalid  ?^  ^hc  ^^^'^^^^  *''''  ^"^  ^'  covenants  to  Jiand  feifed  to  the  ufe  of  himfelf 
nTmJo/the  ('^^  B.for  life  J  this  is  a  contingent  ufe  j  fo  that  if  the  m«irriage  does 

H:1K  and  nOt 

ia  cotifi* 


M  taki  effeB^  the  ufe  will  not  arifc  to  B.     Tr,  10  Car.  B.  R.  held  Oenitioa 
per  CurisuD,  in  the  faid  cafe  of  Jones  and  Boylefon.]  ".^*  "J^^^ 

bad  bct%vcen  R.  Hill  fooofthe  faid  W.  Hill,  and  B.  the  daughter  of  J.  S.  covenanted  toaTurc  the 
lands  CO  the  ufe  of  A.  for  life,  remainder  to  Che  ufe  of  Che  faid  R.  Hill  And  B.  and  the  heirs  of  the 
faid  R.  remainder  to  the  faid  W.  Hill  in  tail,  wich  remainder  over.  A  feuflpmenc  and  fine  were 
made  and  levied  to  the  faid  ufet,  but  B.  married  another  man,  and  R.  married  a^ioiher  woman.  A* 
died.  Refolved  per  Cur.  and  fo  adjudged,  that  R.  and  B.  were  joincenants  (notwithdnnuins 
tlie  marriage  did  not  take  effedi)  by  moieties,  and  not  by  entireties.  And  'he  •  fame  difference 
was  taken,  that  if  the  faid  conveyance  had  been  by  way  of  covenant,  in  confideration  of  marriar^e, 
there,  if  tbe  marriage  liad  not  taken  etfc^,  the  feme  ihould  take  nothing ;  but  wbeii  feoffment  and 
fine  were  made  and  levied  to  this  ufe,  it  is  othervvifc.  ^ 

•  The  fame  difference  was  taken.  Ow.  40.  Mich.  29  E!-7.  in  cafe  of  Stephens  v.  Lay- 
Toir,  and  agreed  to  by  the  wliole  court ;  wliich  fee  at  (O.  7}  pi.  5.«—Snme  difference  taken  Ar;;.  :• 
Mod.  2o8.  S09.  in  cafeof  SoucHcorrv.  Stowel,  between  a  feoffinent  and  acovenanrto  Annd 
feifed ;  for  by  the  feoffment  the  edate  is  executed  prefently  j  cites  x  Rep.  1 54-  the  rector  of  Ched- 
ingtoa's  cafe.  *  So  if  a  feoifinent  be  to  A.  for  life,  remainder  to  B.  in  fee,  if  A.  refufes  B.  Ihall 

enter  prefently,  becaufe  the  feoffor  parted  with  his  whole  eftate  ;  but  if  this  had  been  m  the  cafe 
of  a  covenant  to  ftaod  feifed,  ^nd  A.  had  refufed,  the  covenantor  ihould  liave  enjoyed  it  again  ttll 
^iter  the  deach  of  A.  by  way  of  fpringing  ufe. 

[4.  If  A.  feifed  of  land,  In  confideration  of  a  marriage  to  he  bad  ^.  P.  G'lb, 
ietween  B,  his/on^  and  C.  afeme^  who  are  infra  amtos  nubilesj   cove^  ^^^  g^^^ 
nanti  to  Ji and  feifed  to  the  ufe  of  B.  and  CT  and  after  the  marriage  277.  and 
is  had,  and  after  *  they  are  divorced^  the  ufe  limited  to  the  feme  (hall  r--*^^-*^ 
eeafe.  Haniher's  cafe,  cited  per  Jones  J.  in  the  (aid  cafe  of   *  ^*^^-  793 

Jones  and  Boylefon,]  "^^^X^ 

accordingly ;  and  fays  it  feems  there  is  the  fame  reafon  the  ufe  to  his  fon  Ihould  ceafe,  fuice  the 
CODdderation  ceafed ;  the  marriage  being  the  only  thing  the  ufe  was  founded  upon. 

5.  A.  made  a  feoffment  in  onftderation  of  a  marriage  to  he  had  Mo.  15.pl. 
votth  M.X.O  the  ufe  of  A,for  .life<^  remainder  to' ^q  \xk  oi  M.fory  5<^*S-^'-^ 
during^  and  until  fome  fon^  which  he  Ihould  beget  of  the  body  of  fyj^b^the' 
yi.Jhould  attain  the  age  of  0.1  years^  and  after  he  Jbould  accompHjh  that  th'e  name 
age^  then  to  the  ufe  of  M.  during  the  time  that  jhe  JhouJd  live  file,  of  Cojket 

They  afterwards  marry,  and  J,  dies  without  iffue  by  M.  (he  enters  ^_ Iahj"' 

and  continues  fole.     Adjudged  without  argument,  that  the  eftate   19.  pi.  40. 
to  \^x  in  remainder  is  good,  though  (he  never  had  a  fon.     D.  300.  s.  c.  ad- 
pi.  39.  Pafch.  13  Eliz.  Anon.  ^:^^ 

— Bend}.203.  P^  ^4^*  ^«^*  adjudged  accordingly. 

6.  A.  tenant  in  tail,  conveyed  the  land  by  fine  to  the  ufe  of 
himfelffor  life^  remainder  to  hisfirjifon^  and  the  heirs  male  of  his 
body  begotten^  kc.  and  fo  to  the  6th  fon,  remainder  to  the  right 
heir  mate  of  the  faid  A,  to  be  begotten  after  the  faid  6th  fin^  and 
of  his  heirs  male.  Refolved  that  this  is  only  contingent  eftatc, 
and  not*eftate  tail  in  A.  becaufe  it  was  limited  to  particular 
pcrfons.    Palm.  359.  Mich*  20  Jac.  B.  R.  Waker  v.  Snow, 


(S.  2)     Ufes.     Revocation.  r  224  ] 


,♦ 


£1.    A    Man  covenants  by  indenture,  that  a  certain  fine  fhall  he  Zf-  c^.  -p. 

^^  vied  to  the  ufe  of  the  contfee  and  his  heirsj  upon  a  cofidition  pi.  1  &  5 

$f  repayment  of  2^  certain  fum  ai  a  day,  and  vpon  the  whole  matter  \^^^ 

R  3  the  ,,o.Vcbb 
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"N. 


(Il(i^« 


the  contraA  ^d  aiTurance  will  be  ufuriousj  accounting  the  profiti 
of  the  land  which  the  conufee  ought  to  have  in  the  mean  time  by 
the  irnplication  of  laW)  as  well  ^s  the  ufe  ^d  principal,  upon  die 
performance,  of  the  condition*  The  conufor,  before  the  fine  in-* 
grofled,  may  limit  by  oth£r  indenture  the  fame  ufes  as  before,  :idding 
to  it  a  covenant  that  the  conufor  fliaU  have  the  profits  in  the  meai> 
fime  till  the  condition  performed,  and  fo  rectify  the  ufury ;  and  this 
indenture  fhall  not  beany  revocation  of  the  hrft  indenture,  though 
this  has  not  any  reference  to  the  iirft  indenture,  inafmuch  as  diis 
does  not  differ  from  the  firft  in  the  ufes,  but  only  for  the  profits  j 
for  both  deeds  Jhall  be  taken  but  as  one  indenture,  Mich.  15  Ja.  B.  R« 
adjudged  in  writ  of  error,  and  the  judgment  fo  given  in  bank  af? 
iSrmed,  between  Webb  and  Worfi^ld,]  . 


^'td^(%\  (^*  3)    ^^^^  contingent.    Revocation^    DeJiruBion. 


ainder  (S) 


oy.  123. 

DLLS   V. 

C.fays 
at  the 
afc  for 
lars  does 
)t  hinder 


[|.  T'F  a  xmn  covenants  for  a  good  ^onfideration  toflandfeifedtothg 
ufe  of  his  f&n  for  tife^  the  remainder  to  fuch  feme  as  the  fon 
afterwards  Jhall  take  to  tvfe^  for  her  life,  with  remamder  over,  and 
after  the  covenantor  makes  leafe  for  years  of  the  land,  referving  cer* 
tain  rent;  and  after  the  Jon  takes  a  wife^  and  dies.  This  leafe  for 
years  is  a  revocation  and  deftruftion  of  the  tontingent  ufe  for  fo 
ic  raifing  much  of  the  time  as  the  leafe  is  to  continue;  for  the  eftate  of  the 
^^cntufe-  ^^  *^  dillurbed  before  the  contingent  happened.  But  this  is  not 
3t  oiher-'  any  revocation  for  more  than  the  leafe ;  for  \hQ  feme  Jhall  have  the 
ifeithad  reverfion  and  the  rent  referved  upon  the  leafe^  Tr.  5  Ja.  B.  R, 
sen  if  the    gg^eed  per  Curiam  between  Bould  and  Winfton.  Dame  Ruf-» 

^tiiefame  fers  cafe  in  the  Court  of  Wards,  which  was  adjudged  between* 
Bed  had       Wood  and  Reignolds*] 

aifed  a 

i>wer  to  himfclf  to  make  Icafcs  for  3fcars.  But  in  this  pafc  the  leafe  (which  was  for  joo  yean) 
ikes  effe6l  as  a  future  intcrcft  ojir  of  the  fee,  that  was  in  the  covcnanior  after  the  cllate 
ctermihed ;  and  at  the  word  the  feme  ihall  have  the  reverfion  and  rent  during  her  life ;  and 
ViliiAnis  vouched  Ralph  Ecei^ton's  cafei  where  It  was  adjudged  accordiwgly.  And  in  thi% 
afe  jud'^ment  was  given  for  the  feme,  in  an  eje^ment  brought  hy  her.  ■  Cro.  J.  168,  169. 
1.  8.  S.  C.  -efolved  that  the  lea'c  Hull  not  bind  the-eflatc  ©f  the  feme,  hccaufe  there  was  a  gooti 
ftateby  the  firft  limitation,  wfiicl'.,  if  it  be  not  dellroyed,  cannot  be  charged  nor  incumbered  af- 
er  it  is  raifed,  becaufc  it  h;lth  rcbtion  to  the  firft  covenant,  and  none  halh  intercft  to  chargq 
t ;  and  this  leafe  fhall  not  deftroy  it,  but  may  well  be  conftrued  to  arifc  out  of  the  rcver- 
ion  which  Sir  Henry  Wynflnn  halh,  and  may  lawfully  charge;  wherefore  it  was  adiv»dge4 
or  the  plaintiff.  Note,  \yilliams  cited  Sir  Peter  Lee's  cafe  in  the  Court  of  Wards,  to  be  re- 
blved  til  this  point. 

G.  Law  of  Ufes,  &c.  138.  cites  S.  C.  that  this  will  not  prevent  the  rifingof  the  continggnt  reniaia^ 
Icrs,  nor  bind  it ;  for  the  covenantor  has  no  power  to  demifc  any  thing  but  the  reverfion, and  coa- 
equently  the  freehold  remains  unaltered  to  fupport  the  contingent  remainder  ;  but  if  the  covci- 
lanior  in  this  cafe  had  referved  for  himfclf  ;i  powcf  of  maiung  leafesi  this  Icafc  would  have  bceq 
{(M)d,  and  a  revocutiou  of  the  former  ufe$. 

#  See  pl«  4.  infra. 

[2.  If  a  man  devifes  certain  rents  put  pf  certain  land  to  hi% 
youngeft  fens,  and  devifes  further,  itsm^  I  will  that  if  my  heir  do  pajf 
thcfatd  annuities  to  my  faid  children^  that  then  he  Jhail  have  the  faief 
^(indy  and  if  he  do  noty  that  then  «y  executors  Jhall  have  the  land  ^ 
^nd  if  my  executors  fail  cf  payment  of  Aq  (aid  annuities,  that  ?hcii 


■  ?25  ] 


WPffttid  children  Jhall  heme  the  land  to  them  and  the  furvivor  ofthenty 
and  dies,  and  after  the  heir  makes  feoffment  of  the  landy  ancf  after- 
wards the  annuities  are  not  paid.  The  faid  feuiFment  has  not 
deftroyed  the  contingent  remainders,  but  they  ihall  arife  to  the 
younger  children  well  enough  upon  non-payment  of  the  annuities  \ 
for  there  is  a  difference  between  a  contingent  remainder  which  de- 
pends upon  a  limitation,  and  contingent  ufes.  For  Hit  feoffment 
in  this  cafe  does  not  give  away  the  limitations  which  are  to  per^ 
Jons  known  certainly^  between  whom  there  is  a  privity,  as  in  this 
cafe,  H.  42  Eliz.  B.  R.  per  Curiam  adjudged  between  Parker  and 
Purfloe.] 

[3-\If  A.  mdk^  feoffment  to  the  ufe  of  his  wife  for  life,  the  re-    ^^  .. 
mamder  to  the  ufe  oi  Richard  his  fon  for  life,  the  remainder  to  him  •  foI.  794. 
who  Jhall  be\eldeft  iffue  male  of  Richard  at  the  tijne  of  his  deaths  in  u  — y»-  -i 
toil,  with  diverfe  remainders  over.    A.  dies.    The  wife  makes  leafe  ^^^  545- 
for  years  to  Richard^  who  makes  feoffment  to  B.  and  after  joins  in  a  ^^^^  ^£  ^ 
fne  to  B,  with  him  who  has  the  next  remainder  after  the  future  ufe.  Bolls  v. 
This  flxall  not  deftroy  the  contingent  ufe,  but  it  fliall  be  revived  by  Smith 
the  entry  of  the  feme  \  for  her  •  right  of  eftate  is  fufficient  tofupport  ftaicJit^hat 
the  contingent  remainder.     Contra.  M.  40.  &  41  El.  B.  R.   be-  after  R.  had 
tween  ±  Smith  and  Belly.!  enfcofFed 

'  •*  theftraiiger 

Ihc  wife  dies,  and  he  who  had  the  next  remainder  after  the  future  ufe,  levies  a  fine  to  feoffee 
with  proclamation,  B.  dies,  having  a  fon.  Adjudged  that  the  feofFmcnt  of  R.  and  the  fine  of  C, 
has  prevented  the  future  ufe  to  arife  in  the  fon  of  R.  who  Ihould  be  at  the  time  of  his  death.— 
Cro.  E.  63©.  pi- 25.  Smith  v.  Belay  S.  C.  And  the  whole  court  was  of  opinion  that  this 
future  ufe  tva$  deftroyed  ;  but  becaufe  there  was  none  of  the  other  fide,  they  would  advife.  -1*— 
Gilb.  Law  of  Ufcs,  ice,  137.  cites  S.  C.  that  the  wife  being  alive  at  the  death  of  R.  the  ilTue  nail 
take ;  for  the  feoffment  of  R.  drowns  liis  own  eftate  for  life,  and  a  forfeiture  to  the  wife  ^^n  I  Iicr 
enti7  preferves  the  contingent  ufe,  which  now  imroeliaiely  depends  upon  her  cftarc,  as  if  I^  's 
eftate  were  worn  out  by  effluxion  of  time  ;  and  if  it  be  the  refidue  of  any  of  the  fame  cftates  that 
were  created  by  the  fame  conveyance,  it  anfwers  the  notion  of  a  remainder. 

•  Ri\^ljt  of  entry  is  fiiflicient,  but  then  it  muft  be  prefent  when  the  contingency  happens.  2  Salic* 
577.  pi.  2.  Hill.  9  W.  3.  B.  C.     T  horn  I  >  fon  v.  Leech.— —See  pi,  [it]  infra. 

X  S.  C.  cited  Arg.  Pollexf.  578.  in  cafe  of  Harrifon  v.  Bdfay. 

[4.  If  a  man  covenants  to  Jiand  feifed  of  certain  land  to  the  ufe  of  C»*o.  E. 
himfelf  and  his  heirs  till  marriage,  and  after  to  the  ufe  of  him-  \iXo\i  v?' 
felf  and  his  wife^  which  Jhall  be  for  life,  and  to  the  heirs  males  of  Reio-    • 
his  body,  the  remainder  to  his  right  heirs,  and  after^  before  the  mar-  n  »ld,  s.c* 

riage^i  he  makes  a  leafe  for  years^  to  commence  at  the  end  of^  a  leafe  ^[hid\"^* 

Vihich  was  then  in  effc^  and  then  the  marriage  was  had.     This  is  a  854.  pi.  j^, 
difturbance  and  revocation  of  the  contingent  ufe,  as  to  the  leafe  S.  c.  and 
for  vears  \  for  this  is  good  ;  but  the  refidue  of  the  ejlate  will  arife  p^^^^J^ 
well  enough  ;  for  the  covenantor  is  feifed  to  the  fame  ufe  as  he  was  andClen'ch, 
before.     Dubitatur.    Tr,    42  EU  B-  R.  between  Reynolds  and  heUlrhat 
Wood.l  %\x^\^^i^ 

J  mule 

(whercont  the  ufe  did  arife}  wr.s  Rood,  and  (hould  hind  tho/uture  ufe ;  but  that  it  (hall  not  deftroy 
t!ic  wlmlc  futme  uf^-,  hut  ihall  ftand  for  the  freehold,  becaufe  the  feifui  is  not  char.ged.  And 
Popham  faid,  he  liad  conferred  with  diverfe  of  the  other  jufticc;  at  Scrjeant's-Inn,  who  agreed  in 
this  opinion.  But  Fenn«r  e  contra,  becaufe  the  leafe  did  not  diftvub  the  freehold,  when  the  ufe  i» 
executed  this  ftiali  relate  to  the  hmiration,  and  fball  bind  all  mean  aifls,  and  therefore  ft\aU  not 
bind  the  feme  as  to  her  jointure  j  wherefore  it  was  adjourned.— Gilb.  Law  of  Ufes.  &c. 
125,  116,  fays,  that  if  before  the  marriage  he  makes  a  feoffment  in  fee,  gift  in  t^il,  or  leafe  for 
I'fcupon  good  confideration,  without  notice  ot  the  ufes,  the  eft.<us  limited  after  the  marriage  fliall 
lievcr  arife ;  becaufe  here  is  no  body  ftHcd  to  fu^h  ufts,  and  the  (iimrs  law  is  of  feoffments  to  fuch 
«KUi^.gent  ufcs.    But  if  ia  this  qafq  he  had  .m;ui«  a  lc.ti<:  for  years,  he  would  Aot  have  dcili  oyi-d 

R4.  "". 


the  future  ufe,  but  only  have  bound  it ;  becaufe  there  is  a  feifln,  oaf  of  which  the  u(e  mitt  r  iq^ 
.  at  common  law,  if  the  feoffees  had  made  leafe  upon  good  con(lderation»  as  in  this  cafe,  it  would 
have  bound  the  lands,  and  confequentiy  ceCly  que  ufe  nonft  have  the  profits  of  the  lands  thus  leafed } 
and  in  this  cafe  fwice  the  •  ftatuCe,  the  covenantor  has  the  fame  power  of  obliging  the  fee; 
and  therefore  thofe  to  whom  the  contiagent  eftate^  are  limited,  muA  take  it  under  tlie  charge. 
Quxre.  • 

A.  m.;kcs  leafe  for  life  to  liis  brother  B.  with  livery,  with  thefc  words,  that  i/B,  marry  any  wife 
endjhi  ovcflive  him,  then  the  laud  fhall  remain  to  fuch  wife  fur  her  life ;  provifo  if  B.  docs  not  • 
dcclaic  by  writing  fealed,  or  his  laft  will,  that  he  wills  that  (he  (ball  have  it,  that  then  it  fball  not 
remain  to  her,  B.  before  marrin^e  infeoifs  C  to  whom  A.  levies  fine  after  the  feeffment,  and 
bargains  and  fells  the  land,  and  fuflfers  recovery  as  vouchee.  B.  marriei,  and  declares  that  (be 
fiiall  have  the  remainder.  After  B.  and  his  wife  levy  fine  come  ceo,  and  with  warranty  againft 
them  and  the  heirs  of  B.  to  C.  After  B.  makes  other  declaration  that  bis  wife  (hall  have  the  re« 
mainder.  The  remainder  (if  ever  it  was  good)  was  deftrajed  by  the  feoffment,  becaufe  the  frank- 
tenement  was  fuppjaatcd  lefore  the  tjfence  of  the  remaindir,  and  alfo  Xha  pofftbility  of  the  wife  was  in* 
eluded  in  'hftpne  come  teo,  &c.  and  the  warraitty  is  alfo  a  bar.  Mo.  554.  pi.  750.  a  cafe  in  chanceiy 
referred  to  Walmfllcy  and  Kingfmill  J.    7  May,  41  Eliz,    Powle  v.  Vcerc. 

.  'Thl*  (hall  [-5.  If  A.  gives  land  to  the  ufe  of  B.  for  life^  the  remainder  to  i|> 

the  tftate^^  eldcft  fon  in  tail  (he  not  having  any  fon  at  the  time)  the  remainder 

of  the  fon  to  the  right  heirs  of  B^  and  after  B,  leafes  for  years^  and  after  a  [on 

born  after ;  is  born.    The  fon  {hall  avoid  this  leafe  after  the  death  of  B.    Dubii 

(hcVemJ;  tatur.    H.  yJac.B.;! 

of  the  fame  cftate  as  waf  limited ;  for  the  freehold  itfelf  receives  no  variatiop  by  the  making  of  a 
leaf?  for  years,  and  if  tlic  remainder  to  the  fon  arifes,  it  cannot  be  bound  by  the  leafe  for  yean ; 
for  tenant  for  life  had  only  power  to  devife  it  during  bis  own  Ufe.  Quaere  tamen.  Cilb.  Law  of 
Vfes,  2cc.  139, 

l^y;  »*Jj  [6.  If  A.  fcifed  of  a  copyhold  in  fee  furrenders  it  to  the  ufe  of  his 

Roll  Ch.  J.  '*^*!1>  ^"^  »ft^r  devifes  it  by  his  will  to  B  for  life^  the  retnainder  to 
inclined        his  heir  of  his  body  bego^ten^for  ever  (admitting  that  the  heir  takes 
thathe        this  by  purchafe)  and  after  p.  is  admitted  temntj  and  then  furren- 
rcmamde"r    ^^''^  ''  ^^  '*^  ^^^^  ^^  ^^e  manor  to  the  ufe  of  the  lord  of  the  manor, 
is  not  de-     to  do  his  will  with  it ;  and  then  S.  dies.     Quaere,  whether  the  con- 
^royed  be-    tingent  to  the  heir  of  B.  be  deftroyed  by  this  furrendcr,  inafmuch 
rot^herc  d^  ^^  ^^^  ^^^^  ^^s  not  capable  of  it  during  the  Jife  of  B,  becaufe  he 
pcnd  upon     could  not  be  heir  to  B.  during  his  life,  and  the  furrender  of  B.  has 
the  partial-  deftfoycd  his  cftate  for  life  in  his  life,  at  which  time  the  remainder 
wlfoiight  ^^"^^  "^^  ^^^  ?  ^^^  *t  's  to  be  confidered,  whether  this  f  furrender 
ro  fcxpedt      to  the  lord,  in  cafe  of  a  copyhold,  fo  deftroys  the  eftate  for  life  as 
Jill  the" re-    Jn  cafe  of  franktenemcnt,  that  he  in  remainder,  if  it  be  limited  to  a 
jj^ippcnl^and  P-'*^^"  J"  ^iTc,  might  enter  upon  the  lord  in  the  life  of  tenant  for 
he  con-        life  ;  for  in  %  Podgcr's  cafe  Co.  it  is  agreed  that  if  copyholder  for 
ccivcJinat    life  makes  feoffment  in  fee,  he  in  remainder  cannot  enter;  but  the 
(heir^and     ^^^^  *^"  ^^ve  it  during  the  life  of  the  tenant  for  life.     P.  1651, 
(heirs)  arc    between  Pav/fey  and  Lowdall,  in  writ  of  error  upon  judgment  in 
all  one  here  Banco,  this  was  a  doubt  among  the  juftices;  but  it  was  adjudged 

tlfiit  oVthi  ^^^  ^^"^'  ^'^^^  ^^^  contingent  was  not  deJlroyed\  and  the  judgment 
parties,  now  rcverfcd  for  another  caufe,  and  not  for  this  matter,  Intratur 
and  tiic        P.  i650r  Rot.  279.] 

Sfr^mc  of         *  ' 

the  conveyance.  Afk.  J.  held  it  a  good  eftate  of  fee-fimple  conditional  executed  in  B.  and  Jer- 
^an  J.  conceived  the  coiitin-jcnt  rt-m  inder  not  dcftrDycd.  AJjornatur.  And  afterwards,  Palch, 
/6j;t.  Ibid.  273.  Roll  Ch.  J.  Nichola.^,  and  Aik  J.  agreed  that  the  devife  is  a  devife  to  the  heirs 
o!^  i3.  and  fo  a  fce-frmple,  and  that  the  pAity  comes  not  in  as  a  purchafor.    And  for  ihi*-  caufe  iho 

vu'gmenc  was  r^  vci  f-d.— ■- Lex  Cnftum.  125.  cites  S.C.  that  per  Cur.  the  word  (heir)  btriw^ 

jinriiced  to  the  hoi'y  of  B.  is  nomen  colitM5>ivum,  and  all  one  with  the  word  (heirs)  and  fo  B.  h  »d  ^ 
fv.:-  executed;  arvJ  his  heiv  fliiUl  have  tlAj  by  Uelcentjapd  not  by  purchaic-^w^Oilb.  Trc^t.  of  Ten 
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S54.  cites  S.  C.  and  fays  it  feems  that  muft  be  meant  of  a  fee-tail,  becaufe  the  heirs  are  reflrained 
to  the  body  of  B.  That  this  cafe  docs  not  at  all  cgntradift  Coke,  [Co.  Litt.  8.  b.]  who  fays,  thit  i£ 
an  e(tAe  be  given  to  aman,  and  hi>  heir,  he  hath  bur  an  eilate  for  lifn ;  for  that  is  meant  by  feoff- 
jDCflt,  Scb*.  For  he  himfelf  faySy  in  the  next  folio,  that  it  a  man  devife  land  to  a  man  in  perpetuum* 
it  is  a  fee.  And  here  the  devife  was  to  a  man  and  ©nc  heir  in  perpetuum,  which  fure  will  create  a 
fee,  as  well  as  where  the  word  heir  is  left  out ;  but  bccaufc  it  is  added  heir  of  his  body,  it  feems 
thedefign  was  to  give  a  iallmg  fee  tail :  neither  is  it  like  Archer's  Cas  k,  where  the  devife  was 
to  one  for  life,  and  after  to  his  heir  male,  and  to  the  heirs  male  of  the  body  of  fuch  heir  male  ;  for 
there  wanted  the  words  (for  ever)  to  give  a  fee^tail  to  the  firft  tenant  for  life ;  .and  befides^  thera 
the  inheritance  is  by  exprefs  woVds  given  to  the  ilTue. 

♦  f  Gilb.  Law  of  Ufes,  tec.  139.  cites  S.  C.  and  fays,  the  furrender  does  not  dellroy  the  con« 
tingent  remainder,  becaufe  in  copyholds  a  furrender  does  not  put  the  eflate  out  of  the  tenant,  at 
itdqes  in  cafe  of  franktenemenis  s  aiid  therefore  m  fuch  cafe  there  is  a  particular  eltate  to  fuppoit 
the  contingent  remainders.  ^ 

+  9  Rep.  107.  Pafch.  10  Jac.  ^S.  C.  cited  Arg.  1  Saund.  151.  Pafch.  20  Car.  2.  in  cafeo£ 
Vadev.Bacte.  *(227J 

[7.  If  jf.  covenants  with  B.  that  if  he  doth  not  fuch  aSf  tojland  c  Law  of 

^5/i// of  certain  land  to  the  ufeofB,  and  his  heirs j  and  after  B.  dies  ^^^>J^' 

and  the  a^  is  not  performed.     The  ufe  fliall  arife  well  enough  to  j  Rep.  ^^. 

the  heir  of  B.  for  the  heir  of  B.  fhall  have  it  in  nature  of  a  de-  a.  in  She l* 

fcent.    3  El,  in  the  court  of  wards,  adjudged,  cited  i  Rep.  Shelly,  \^^'f  ^^^^ 

99.  Contra  M.   40  &  41  Eliz.    B.  R.   between  *  Parfohs  and  Wood's^ 

Willis.]  cafe. 

■•  S.  C.  cited 

Hob.  136.  pi.  185.  Pafch.  15  Jac.  in  Dimmock's  cafe.  Cm.  J.  409.  pi.  5.  cites  S.  C.  that 

the  heir  was  in  quafi  by  defcent,  yet  he  was  not  in  ward,  becaufe  the  ufe  never  verted  in  the  ancef- 

tor. S  C.  cited  by  Wylde  J.  Vent.  373.  Trin.  a6  Car.  2.  B.  R.  in  cafe  of  Pybus  v.  Mit- 

roRD  to  ihew  i>iat  there  is  a  great  difference  between  a  conveyance  at  common  huv  and  a  convey. 
ance  to  ufes ;  that  at  common  law  the  heir  cannot  take  where  the  anceAor  could  not,  but  other* 
wife  it  is  in  the  cafe  of  ufes. 

If  a  man  makes  Tifioffffunt  to  the  uje  of  ont  and  hh  hehi^  and  crjly  jue  ufe  ii  then  iead^  this  is  good  by 
tray  of  nfe.     Aig»  Dal.  93.  15  Eliz.  in  Mutton's  cafe. 

•  Dubitatur.  Mo.  547.  pi.  732.  Mills  v.  Parfons,  S.  C.  which  fee  at  (O.)  pL  11.— —S.  C» 
cited  Arg.  7.  Mod.  209-  in  cafe  of  Southcot  v.  Stowell. 

[8.  If  a  copyholder  in  fee  furrender  s  to  the  ufe  ofj.  S.  an  infant  in  Adjudged 

feey  and  if  he  dies  before  the  age  of  21  y  or  marriage,  then  he  furren-  }^f^  ^^^  ij- 

ders  it  to  the  uje  off.  D.Jnfec^  and  after  the  furrenderor  dies  before  ![J^^*f.'^^ 

the  contingent  happens.     The  ufe  fhall  not  arife  to  J,  D.  though  the  fucl/acan- 

•  contingent  after  happens;  becaufe  this  doth  not  happen  during  |-  ..a.— -| 

the  life  of  the  furrenderor,     M.     13  Ja.  B.  R,  adjudged  between  *Fol.  7^5. 

Simpfon  and  South  wood.]  *    -^    -^ 

ditional  far- 
render  cannot  he  made  to  operate  infutura.  Cro.  J.  376;  S.  C.  b\jt  ciifftrcntly  reported.— .See 
(F)  pi.  2.  S.  C.  and  rhc  notes  there. 

[[9]  8"  If  A.  covenants  in, conMcr^Uon  of  natural  love  and  af-"  S.  C.  citei 

feSlion^  tofiandfeifedto  the  ufe  of  khnjelffor  life^  the  remainder  to  his  u>^*^  ?f 

fan  for  It fe^  the  remainder  to  D,  his  reputed fon  (he  being  his  bajiard)  Uyl\t\i 

for  Ijfc^  with  divers  remainders  over,  and  covenants  to  levy  a  jine^  were  only 

and  ir.^skes  fecffmcnt  or  other  ajfurance  at  the  requefi  of  the  ccvenan^  Y^^  (to  th«* 

ties^  for  further  ajfurance^  which  flwll  be  to  the  fame  ufes,  with  a  andnot^flid 

trovifo  diat  if  he  by  his  writings  isfc.  fhall  revoke^  alter^  change,  di-  (for  further 

minifli,  enlarge,  or  other  wife  limit,  appoint  or  difpofe,  to  or  with  ^'^^^^'^^^t\ 

any  other  perfon,  or  in  any  other  manner,  and  form,  any  vSz  or  ufes,  wliaher  D. 

eftate  or  cftates,  intereft  or  limitation  by  the  faid  indenture  given,  would  not 

limited  or  conveyed  to  any  perfon  of  the  premifl'es,  that/A^«  the  faid.  ^^^^' 
4*  (tnd  every  other  perfon  fbouldfiandfeifed  to  the  faid  ufesy  and  af- 

^  tervyards 
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terwards  A*  mcths  ftofmeni  in  fee  to  the  faid^  covenantees  in  perform* 

ance  of  the  covenants  y'the  faid  indenture^  to  the  fame  ufeSy  intents  and 

purpofes  in  the  faid  indenture  declared,  limited  and  appointed,  and 

no  other,  which  ufes  are  not  recited  rn  the  deed  of  feoffment'^  hut  gene* 

rally  referred  to  the  indenture.     This  feoffment  is  not  any  revoca- 

tion  of  the  ufes  raifed  by  the  indenture,  nor  (hall  give  any  cftatc  in 

remainder  to  D.  the  haflard  fon,  the  feoffment  being  made  only  for 

further  afiurance,  according  to  the  covenant.     This  was  Sir  Ja.  Per- 

rot's  cafe,  in  the  exchequer,  3  £1.  adjudged  and  he  loft  the 

•  Sec  (K )     jand  accordingly.     For  it  was  refolved  that  the  covenant  could  not 

fhctjotes      raife  any  ufe  to  his.*baftard  fon,  and  then  the  feoffment  was  nnlj 

there.— (K)  further  affurance^  and  no  revocation  of  the   ufes  raifed  by  the  cove* 

pi.  5.  s.  c.    nant,^ 

[  228  ]       [  [10]  g.  If  h.feifed  in  fee  of  the  manors  of  D.  and  S.  levies  a 
Cro.  C.        fne  to  B,  of  both  manors  in  fee  upon  a  pur  chafe  made  by  B,  of  the  nut* 
358.  pi.  iz,   nor  of  D,  and  the  manor  of  5.  is  intended  for  a  fecurity  for  the  pur* 
cordingiV^    ^^^  3^  '^^  m^w^r  of  D.  and  the  ufe  of  the  manor  of  D.  is  li^ 
See  (R)i'u-   mited  to  B.  and  his  heirs,  and  of  the  manor  of  S.  to  the  ufe  of  A, 
pra,pl.  1.     ^f^^  /jjj  heirs,  until  eviSf ion  of  the  manor  ofD.  by  A.  S,  the  tuife  ef 
A.  and  after  fuch  evidlion  to  the  ufe  of  B.  his  heirs  and  ajjigns,  till 
they  ihau  htfatisfed  with  the  profits  of  the  land  for  the  damages 
received  by  the  cviSion,  and  after  B.  mahs  feoffment  qftliQ  manor 
of  D.  to  C  infee,  and  then  C.  makes  a  leafe  for  lOOO  years  to  E, 
of  the  manor  of  D.  and  A,  S,  the  wife  of  A.  enters  into  the  manor  of 
D.  and  evi^s  it  for  her  life.     No  ufe  in  this  cafe  Jhall  arife  to  u, 
%vho  is  the  affignee  of  B.  in  the  manor  of  S.  becaufe  the  word  (of- 
fignees)  is  no  word  of  purchafe  but  of  limitation,  and  this  contin- 
gent ufe  is  not  affignable  over.    Hill.    9  Car.  B.  R.  adjudged  per 
Curiam  upon  a  demurrer  between  the  Karl  of  Kent  and  Steward. 
But  the  Court  would  not  deliver  their  opinions  refolvedly,  whe- 
ther by  tilt  feoffment  to  C.  of  the  manor  of  D.  and  by  the  leafc  of 
I  Geo  years  before  the  contingent  happened-i  the  contingent  ufe  fhould 
be  deftroyed  or  not  ?  but  Richardfon  and  Croke  feemed  that  it  was, 
and  Jones  and  Berkley  feemed  to  incline  c  contra ;  becaufe  the  feof- 
fees do  not  make  the  feoffment,  but  cefty  que  ufe.     For  Jones  (aid, 
that  here  the  conufee  of  the  fine,  when  the  contingent  happens,  is 
in  by  the  common  law,  and  not  by  the  ftatute,  but  Berkeley  feemed 
that  he  was  in  by  the  ftatute,  becaufe  he  fliall  have  it  only  quoufque, 
fcil.  till  he  has  fatisfaftion  for  the  damages  received.  Intratur.  Hill. 
8  Car.  Rot.  335.     But  the  Court  faid,  that  there  ought  to  be  pri* 
vity  off/late  and  confidence  in  him  that  ought  to  be  feifed  to  an  ufe.] 
*."  •-^"-■n        [  f  ]   ^^'  If  -^'  feifed  in  fee  in  confideration  of  natural  love 
Fol.  796.  and  affection  to  his  wife  and  children,  covenants  tvitb  B.  to  Jland  feifed 
'-^•v';-*^  thereof  to  the  ufe  ofhhrfelffor  life,  and  after  to  the  ufe  of  his  vuifi 
See  1  Sid.    j-^^  y^^  ^^^  ^^^^^  ^q  ^|^g  ^(^  ^  Q  j^i^  daughter  for  life,  and  after  to 

itr^th"^'  the prji  fon  of  the  body  of  C.  begotten,  and  fo  after  to   the  other  fom 

fafeof  of  C.  in  tail,  and  after  to  his  own  right  heirs.     And  after  J.  by  in- 

Hevni  t.  denture  between  him  and  F.  reciting  the  faid  conveyance  and  cf- 

Pafch.1659.  ^ates,  he  grants  his  Jaid  reverfion  in  fee  without  any  confideration  ti 

fc.  R.  F.  and  his  heirs,  to  the  uje  of  F.  and  his  heirs.     This  grant  of  the 

which  was  reverfion  in  fee  to  F.  is  not  any  dcftru^Sion  of  the  contingent  ufe 

a  cafe  upon  /  r     •*  j 


Jimited  to  the  firft  Ton  of  C,  but  that  [^the  ufe  to]  thefr/ffon  (f  C.  title,  and 

hm  afiir  this  granU  and  in  tBi  life  of  A.  or  C.  fliall  arife  well  f^Jj^^f  *•- 

enough  J  becaufeby  the  grant  to  F.  of  the  reverflon,  theory?  i^ji^iu/  fendantac- 

ifiates  biing  ncited  in  the  deed  of  grants  and  this  being  without  any  cordingly. 

(onjidirationj  the  grantee  Jhalljt and  feifcd  to  the  firfl  ufes^  inafmuch  ^^*w 
as  he  has  conu&nce  of  die  firft  utes ;  and  though  he  limits  it  to 
the  ufe  of  the  grantee  and  his  heirs,  yet  this  does  not  alter  the 
truft  any  more  now  than  at  the  common  bw.  P.  1651.  between 
Wigg  and  Villers,  upon  a  fpccial  verdid):,  adjudged  per  Curiam, 
prxcer  Juftice  Jermin,  who  gave  no  opinion  in  it.  Intratur.  1>. 
24.  Car.  Rot.  487,  This  was  upon  a  conveyance  made  by  Sir 
Edward  Coke.] 

[  [12]  II.  \{  A.  feifed  of  land  in  fee,  covenants  for  natural  af'  s.C.  cited 

ftQion  to Jiand  feifed  to  the  ufe  ofhimfelffor  life^  the  remainder  to  his  per  Cur. 

wife  for  iifej  the  remainder  to  J?,  his  daughter  for  life^  the  remainder  ^/"*'.  '^*».  • 

totbefr/tfon  to  be  begotten  of  the  body  of  B.  and  after  to  diverfe  other  ©f  Loyd^.* 

fofis  of  B.  in  like  manner,  the  remainder  to  bis  right  heirs*,  and  Brooking— 

after  A.  grants  his  reverfon  in  fee  to  J.  S\  to  the  ufe  of  J.  S.  and  hif  ^'^'  ^^ 

heirs',  but  without  any  conjideration^  reciting  in  the  deed  the  [aid  loz.'incafe 

ufes^  by  which  the  grantee  has  conufance  of  the  ufes,  and  (b  ^  he  is  of  Richard, 

iubjeft  to  the  faid  contingent  eftate,  and  this  grant  is  no  difturbance  ^^^  v^jChO- 

of  them.     And  J  afterwards  A^  makes  feoffment  in  fee  of  the  land,  t  if  sir  Ed- 

and  then  B.  takes  baron^  and  has  ijfue  a  fon^  and  then  A.  dies.,  and  ward  Coke 

Vis  feme  enters^  and  after  B,  dies-,  and  then  ihtjeme  dies  fo feifed.     In  J?aJ  '^^aJe  « 

this  cafe  the  contingent  ufe  to  the  firft  fon  of  B.  is  not  deftroycd,  before*he 

but  he  may  enter ;  for  ^q  feoffment  of  A.  was  a  forfeiture  of  his  ef-  had  granted 

tate,  and  of  the  eftate  pf  his  wife  in  remainder  during  the  cover-  ll^^'^^y*. 

ture;  fo  that  B.  might  have  entered  for  the  forfeiture  during  the  c"feVhe"^ 

coverture,  and  fo  B,  had  a  +  right  of  entry  which  was  fufficient  to  contingent 

[itpport  the  contingent  remainder  to  the  firfi  fon^  i^c,  without  quef-  "^^^  ''^^ 

tion.    But  the  cafe  had  been  more  dubious  if  B.  had  not  had  any  ]v  dt-ftroy-' 

eftate  for  life,  but  that  die  **  contingent  remainders  had  depended  on  cJ,  not- 

tbe  eftate  of  the  wife  immediately-i  where  the  feoftment  of  the  baron  withQand- 

had  deftroyed  them,  inafmuch  as  the  feoffment  of  the  baron  parted  {"y  \^i^\!^l'' 

Jiis  eftate  and  the  eftate  of  the  wife  during  the  coverture ;  fo  that  wife;  per 

none  can  enter  during  [the  coverture  ;  and  fo  neither  the  eftate  of  ciynCh.  J. 

the  baron,  nor  of  the  wife  in  cffe  during  this  time,  to  fupport  the  p.,fch.  iV-^»i. 

contingent  ufes.     But  this  doubt  does  not  come  in  queilion  in  this  b.  r.  in  tiie 

cafe,  irmfmuch  as  B.  had  an  eftate  for  life  in  remainder,  which  v/as  cafe  of 

only  devefted  by  the  feoffment,  and  turned  to  a  right,  and  flie  had  a  ",*! j  "^^^ 

prefent  right  of  entry  for  a  forfeiture.     And  when  A.  the  baron  fSccfupra, 

died,  and  his  wife  entered,  this  reduced  her  eftate  for  life,  and  the  P'*  3- 

eftate  of  B.  for  her  life,  and  fo  the  contingent  ufe  reduced  alfo,  and  -uj^Ji'rhat 

ycfted  by  force  of  the  ftatute  of  ufes  in  the  firft  fon  of  B.  Pafch.  ihe^feoff- 

1651,  B.  R,  between  Wegg  and  Villers  per  Curiam  adjudged,  mentofthc 

prater  Juftice  Jermin,  who  gave  no  opinion,  propter  aegritudi-  ftJ-tT^^d  ih 

jiem,  after  diverfe  arguments  at  bar.    This  was  lipon  a  convey-  contingent 

ance  made  by  Sir  lid  ward  Coke.     Jntratur   Tr.   4  Car.    Rot.  remainder 

"     ~  •        *  for  the  rca» 

fons  here 
given.    Sec  Remainder  (O)  pi.  2.    The  cafe  of  Bigsot  v.  Smi«lj. 

\\ll\  12.  In 
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t  ■^■-»  [  [13]  12.  In  the  debate  of  this  cafe  between  me  and  my  bro^ 
Fol.  797.  thers  Nichda^  and  Afke;  it  was  agreed  and  refolved,  that  if  a 
1^  -yiii^  feoffment  be  made  by  A.  and  J5.  infet  to  the  ufe  of  A.  for  life^  the  r^ 
mainder  to  C.for  Itfe^  the  remainder  to  the  eldefi  jon  ofC  in  taiLfWitb 
diverfe  contingent  ufes  after  in  remainder^  the  remainder  to  the  right 
heirs  of  J.  infee^  that  in  this  cafe  ^t  feoffment  of  A.  will  not  deftroy 
the  contingent  ufes,  becaufe  the  remamder  to  C.  though  it  be  dc- 
vefted,  yet  he  fhall  have  a  right  of  entry  for  a  forfeiture,  and  a  right 
to  the  remainder,  which  is  fufficient  to  fupport  the  contingent  ufes ; 
for  this  is  the  common  alTurance  upon  marriages,  and  the  common 
practice.]  ** 

[  [  14]  13.  And  it  was  alfo  agreed  and  refolded  by  us,  that  in  the 
Jaid  cafe^  ifC*  who  is  in  remainder  for  life,  enters  into  the  land,  «- 
tber  in  the  life  of  A.  or  after  his  death,  thisjhali  reduce  the  contingent 
remainder s-i  fo  that  ifafonbe  born  in  his  life,  his  contingent  efiate 
(ball  be  fettled  and  executed  by  the  ilatute  of  ufes,  without  any 
re-entry  by  the  firft  feoiFees  j  for  this  is  an  incident  to  the  firft 
livery.] 

[  [^5]  14*  It  was  alfo  refolved  and  agreed  between  us,  that  if 
after  the  feoffment  of  A.  if  C,  had  not  entered,  but  died  before  entry, 
yet  ifthefirjifon  ofC.  was  born  in  his  life  he  cannot  enter,  though 
his  contingent  eftate  is  not  deftroved,  becaufe  this  was  not  execured 
in  the  life  of  C.  the  eftate  of  C.  being  turned  to  a  right,  and  fo  d\e 
contingent  difturbed.  But  in  this  cafe  ^t,  firfi  feofffees  may  enter  to 
revive  this  contingent  ufe,  and  then  by  their  entry  the  contingent 
ufe  fhall  be  fettled  and  executed  in  the  firfl  fon,  by  the  ftatute  of 
_  ^  ufes  i  for  there  is  tl  feint  ilia  juris  in  the  feoffees  to  enter,  in  fuch 

^  230  J  cafes  of  neceiEty,  to  revive  contingent  ufes^j  for  otherwife  the  con* 
tingentufe  would  be  deflroyed.] 

[  [16]  15.  It  was  alfo  agreed  and  refolved  by  us,  that  when  a 
feoffment  is  made  to  certain  ufes,  with  diverfe  remainders  over  in  cen^ 
tingency,  and  no  efiate  left  in  the  fecffees,  and  after  the  feoffees  enter 
into  the  land,  and  diffeije  the  tenant  in  poffefjion,  and  make  feoffment 
in  fee,  that  this  does  not  deflroy  the  contingent  xrfes,  if  the  tenant 
in  poflcilion,  or  any  in  remainder,  in  whom  an  efiate  certain  was 
fettled  before  the  feoffment,  re-enters ;  for  his  re-entry  (hall  reduce 
alt  the  contingent  remainders,  and  fhall  make  them  capable  of  exe- 
cution by  the  flatute  of  ufes ;  for  the  feoffees  are  but  conduits  to 
convey  the  eflatcs,  and  have  not  any  power  left  in  them  to  deftroy 
any  contingent  ufes.] 

[  [^7]  ^^*  ^^  w^**  ^^^^  agreed  and  refolved  by  us,  that  when  a 
feoffment  is  made  to  certain  ufes,  with  diverfe  remainders  over  in 
contingency,  and  no  ejlate  left  in  the  feoffees,  yet  if  the  ejlates  in  effe 
are  devefled  either  by  diffeifin,  or  by  feoffment,  or  otlierwife,  before 
the  contingents  happen,  and  after  the  contingents  happen  during  the 
deveflment,  and  after  the  ejlates  in  effe  determine  before  any  re-entry, 
if  iht  feoffees  releafe  all  their  right  in  the  land,  or  make  feoffment 
of  the  land,  or  bar  their,  entry  by  any  other  way,  in  this  cafe,  the 
contingent  can  never  be  revived  to  be  executed  by  the  fiatpte  of 
iifcs,  becaufe  the  feoffees  who  had  fcintillam  juris  in  them  in  cafe 
of  ncceiSty  tp  revive  the  contingent  ufes,  have  barred  their  entry 

t« 


to  revire  the  contingent  ufcs,  and  no  other  can  revive  them }  (o 
that  they  cannot  be  executed  by  the  ftatute.] 

1 8.  If  a  feofiinent  be  made  to  the  ufe  of  feoffor  in  tatl^  and  after- 
wards the  feoffees  execute  eftate  to  him  infee^  the  ufe  of  the  eftate  is 
determined.     Br,  Feoffments  to  Ufes,  pi.  47.  cites  30  H,  8, 

19.  Baron  makes  feoffment  before  the  taking  of  the  wife ;  (he  2  Le.  14. 
(hall  never  take;  for  the  poffeffton  andjiateofthe  land  is  altered  and  pi.  25.  s.  a 
changed,  and  transferred  to  the  poffeffion  of  another  before  the  title  —The  caf© 
of  the  feme  accrues ;  but  if  no  devefting  or  alteration  had  been,  niade  fooff.. 
dien  the  ufe  Ihould  veft  in  the  wife,    i  Rep.  136.  in  Chudleigh's  ra^int  to 
cafe,  cites  17  Eliz.  D.  340.  Brent's  cafe.  f^'*"?^*.*^. 

^  f  -f^  liimfclf  and 

bis  wife ;  and  if  he  ihould  furvive  her,  then  to  Che  ufe  of  him  and  fuch  wife  as  he  (hall  marry,  for 
life,  the  rewuund<r  over  in  ftt\  hut  before  the  taking  fuch  w:fe>  the  remainncr^man  andfeoffcfS^noitk 
tv^eni  9f  tbc  haroHy  made  a  feojment.  Se^  D.  3*39.  b.  340.  &C.  pi.  4S.  &c.  Hill.  17  Eliz.  Brent's 
cafe,  S.  P.  By  the  greater  part  of  the  jultices  that  argued  in  the  cafe  of  Dillon  v.  Frcfne. 
Mob  391.  in  Permt's  cafe,  cites  D.  340.  Poph.  76.  in  the  cafe  of  Di  l  lon  v.  Fr  ain,  An- 

derfon  faid  that  as  to  Brent's  cafe,  he  had  always  taken  the  better  opinion  to  be,  that  the  wife 
cinnv)t  take  in  the  cafe  for  the  mean  difturbance,  notwithftanding  the  judgment  which  is  entered 
tliereupon,  which  was  by  alfent  of  the  parties,  and  given  only  upon  a  default  m.jdc  after  an  ad« 
joaroment  upon  the  demurrer;  and  fitid  he  had  viewed  the  roll  thereof  on  purpofc 

20.  Conditional  nfe  on  payment  of  lOO  1.  to  feoffor,  (hall  on  breach 
be  reduced  to  the  feofFor  without  any  entry,  and  then  the  ufcs  limited 
after  arc  void;  for  an  ufe  cannot  be  limited  on  an  ufe;  quod  fuit 
conceiFum  per  tot.  Cur.  Le.  6.  pi.  lO.  Mich.  25  &  26  Eliz. 
B.  R.     Stonely  v.  Bracebridge. 

21.  A  feifed  in  fee  of  the  manor  of  L.  covenanted  with  J.  S.for  And.  235. 
advancement  of  his  heirs  males ^  &c.  to  levy  a  fine  thereof  to  the  ufe  of  s.  c^ac'- 
himjelffor  life^  and  afterwards  to  the  eldejl  fon  of  his  body^  with  di-  cordmsly. 
verfe  remainders  over.     Before  Re  levied  this  fine,  he  by  fraud  and 

covin  to  defeat  the  faid  covenant,  made  a  leafe  of  the  fame  lands  ^or 
iQQOyearsy  and  then  levied  the  fine.  It  was  refolved,  upon  confe- 
rence with  the  other  juftices,  that  naturaUlove  and  affe<ftion  is  not 
fuch  good  confideration  as  is  intended  by  the  ftatute  of  27  Eliz.  of 
fraudulent  conveyances ;  for  valuable  confideration  only  is  good 
within  this  ad.  And  though  the  iflue  was  a  purchafor,  yet  he  was 
notfo  in  vulgar  and  common  intendment.  3  Rep.  83.  b.  cites  ^231  1 
Pitch.  32  Eliz,  as  referred  out  of  chancery  tp  two  juftices.  In  the 
cafe  of  N^dham  v.  Beaumont. 

22.  A.  feifed  of  the  manor  of  D.  had  iflfue  4  Tons,  and  made  a)?-  p^ph.  70. 
offment  in  fee  to  the  ufe  ofhimfelf  and  his  heirs  of  the  body  of  M^ry  Mich.  36  h 
then  the  wife  of  T,  &c.  and  after  his  death  to  the  ufe  of  his  willy  and  37  El>z-^ 
then  to  the  ufe  of  the  feoffees  and  their  heirsy  during  the  life  of  B.  his  ingiy!!!!!Ll 

•  eldefifon^  remainder  to  hts  iffue  in  tailmale^  and  fo  to  CD.  h.  and  F,  And.  309- 
bis  other fonsy  remainder  to  his  own  right  heirs.     A.  died  without  ^2^?'  ?•    , 
e  by  id.  ^^  feoffees  made  afeoffrnent  in  fee  to  B.  without  any  con^  z'j6,^.^%» 
tration  (he  having  notice  of  the  firft  ufes.)     Afterwards  B.  had  cites  S.c. 
iffue  afony  and  after  that  another  fon,  and  made  a  feoffment  to  J.  S.  ^*^«  contia. 
«.  with  warranty.     AH  the  juft ices,  except  Periam  Ch.  B.  and  ma^n5^<p 
VValmfley,  agreed  that  the  feoffment  made  by  the  feoffees  to   B.  the  ift  foa 
(who  had  eftate  for  life  by  limitation  of  the  ufe)  had  devefted  all  of  »•  ♦»«^w« 
the  tftates,  and  all  the  future  ufes ;  and  that  tins  new  eftate  could  jj^^j"^  ^"^^^ 
fioC  be  fubjeifi  to  the  ancient  u&s  which  arofc  out  of  the  ancient  of  the  ieorf- 

eftate  mcKt,  isi!c 


23  <  ^teii* 

Btojed  for    eftatc  devdbd  by  this  feoffment,  i  Rep.  120. 134.  b.  I35.  su  i}i(ri- 
.  p^cSbr     1°"  V-  f  ••«"«»  »1^  Chudleigh's  cafe. 

eilate  to  fnpport  it ;  and  want  of  confideratidn,  or  having  notice  of  the  firft  uf«i  operates  nothing ; 
Ibr  B.  being  tenant  for  life,  was  not  in  privity  of  the  efiate  in  fee,  otit  of  which  the  ufes  wereraifedr 
lor  this  fee  was  left  in  A,  inafmuch  as  no  ufe  of  the  fee  is  limited  after  tl^  eilates  afbrefaid  deter*, 
mined  t  and  the  faid  feofiee  being  tenant  for  life,  created  a  new  fee.<*^S.  C«  cited  3  Mod.  308. 
Tiin.  ft  AV.  &  M.  in  cafe  of  Thompfon  v.  Leach 

23.  A.  tenant  for  life  levied  a  fine  to  B.  who  was  in  reverjum^  to 
the  ufe  of  B.  and  his  heirs,  upon  condition  that  B,  fhould  pay  to  J, 
yearly  during  his  life  4  /.  and  if  there  be  any  default  of  payment 
thereof,  it  jhouldhe  to  the  ufe  of  the  conufor  for  life,  and  one  year  over. 
B.  made  a  feoiFment  to  J.  S.  who  made  a  leafe  to  the  plaintiff;  the 
4 1.  was  not  paid  nor  demanded ;  A.  entered.  Refolved  the  feoff- 
ment hath  not  deflroyed  the  future  ufe,  which  is  to  arifc  for  non- 
performance of  the  condition  ;  for  it  was  a  charge  or  burden  upon 
the  land,  which  goes  along  with  the  land  in  whofe  hands  foever  it 
comes;  per  all  the  juftices,  praeter  Glanvill.  And  adjudged  for  die 
plaintiff  accordingly.  Cro.  £.  688.  pi.  23.  Trin.  41  Eliz.  C.  B. 
Smith  V.  Warren. 
Mo.  8x5.  24.  A.  covenanted  to  ftand  feifed  for  natural  afFe£lion  to  the  ufe 

pi.  1103.  of  bimfelffcr  life,  and  after  to  W.  the  eldejifon  ofkis  br4itberfor  Ufe, 
k^lheUr!'  remainder  to  the  firjifon  of  the  faid  JV.  and  fo  to  the  8th,  &c.  Re- 
chamber  mainder  to  th€  right  heirs  of  A.  A.  was  attainted  of  t^eafon,  and 
according-  executed  before  any  fon  horn  to  W,  It  was  refolved  by  the  two  Ch. 
iI*s*nota  Juftices  and  Ch.  Baron,  that  the  fons  born  after  are  all  utterly  bar- 
that'for  '  red  by  the  attainder ;  and  that  the  king  fliaU  have  the  fee,  difcharged 
fundry  vc-    of  all  the  remainders  limited  to  the  fons  not  yet  born.  Noy  102.  Tr«  ■ 

''rSump-     ^  J^  ^^"^  '^*^°'  Palmer's  cafe. 

tions  of  forgeiy  of  the  deed,  the  deed  was  cenfnred  and  damned,  hut  there  was  not  any  cenfuror 
of  any  perfon.— S.  C  cited  by  Hale  Ch.  J.  Vent.  380.  Trin.  26  Car.  z.  B.  R.  in  cafe  of  Pibus  v. 
Mitford. 

25.  If  a  feme  covert  or  an  infant  be  infeoffedto  an  ufi  precedent 
fmce  the  flatute,  the  infant  or  baron  comes  too  late  to  difcharge  or 
root  up  the  feoffment ;  but  if  an  infant  be  infeoffed  to  the  ufe  of  him" 
felf  and  his  heirs,  and  [if]  J.  D.    pay  fuch  a  fum  of  money,  to 

the  ufe  of  J.  G.  and  his  heirs,  the  infant  may  difagree,  and  over- 
throw the  contingent  ufe.  Ld.  Bacon's  Readings  on  the  Statute  of 
Ufes  348. 

26.  Contrary  law,  if  an  infant  be  infeoffedto  the  ufe  ofhimfelffor 
life,  the  remainder  to  the  ufe  of  J*  5.  and  nil  heirs,  he  may  difagree  to 
the  feoffment  as  to  his  own  eftate,  but  not  to  devefl  the  remainder, 
but  it  fhall  remain  to  the  benefit  of  him  in  remainder.  Ld  BaconV 
Readings  on  the  Statute  of  Ufes  348. 

[^3^]  (T)  Fine.     Ufes.    What  {hall  be  2l  good  Limitation 

of  an  Ufe  to  bind  a  Feme  Covert. 


And.  164.     [  !•  T  F  baron  and  feme  levy  ^  fine  of  the  land  ofthefeme^  and  the 
pi.  209.  s.  -I  haron  only  declares  the  ufe^  this  fhall  bind  the  feme,  if  (he  does 

c ,  by  the  '  ^jf 


(HfeiEf.  «3a 

Mit  JififfinU  becaufe  it  tiiall  be  intended  that  (he  agrees  in  the  limt-»  name  of ' 
tation  of  the  ufe  as  well  as  in  the  fine..  Refolved  2  Rep,  57.  Beck*  Colgate  v, 
with's  cafe.  D.  1 2  El.  a90.  ]  ff l'^^^^ 

g^ingiv.— Mo  S96.  pi.  J47.  S.  C  accordingly.'— ^4  Le.  88.  pL  i83.  Blithe  v.  Colegate,  S.  C« 
accordingly.— GolJfb.  12.  pi.  !$•  S,  C»  adjornatqr.  ■  Ibid.  67.  pi.  13.  S.  C.  adjudged  accords 
ingly.  '   ■       S.  P.  Pari.  Cafes  144.  ia  cafe  of  Morley  v.  Jones.  S.  P.  unlefs  her  difaffent  ap- 

pears by  fome  manifed  fign.  G.  Law  of  \J(es,  &c  40.  cites  S.  C.  See  Fines  (S.a)  pi.  3.  and 

(bo  notes  there. 

Iftlie  wife  join  with  herhu(band  in  a  fine,  and  (he  then  will  mt  cmfent  to  make  a  deed  to  rUcLr* 
th<  mfa^  then  the  hulband  may  declare  llie  ufes  without  her  confeuc ;  per  Povvcl  J.  Holt's  Rep.  735* 
in  cafe  of  Bulhel  v.  Burland,  cites  2  Rep.  57.  Beckwith's  cafe. 

[  2.  So  this  (hall  bind  the  feme,  though  the  feme  be  within  age ;  Codb.  17^. 
for  an  infant  may  limit  the  ufe  as  well  as  levy  a  fine*  Tr.  8  Jac.  B.  pj-  *53-  s. 
per  Curiam,  between  Bury  and  Taylor.  ]  wa^t*?»i'A. 

who  intended  to  marry  M.  covenanted  by  indenture  with  J.  D.  that  he  would  marry  the  faid  M. 
being  ihen  17  years  old ;  and  that  after  the  marriage  liad  between  them,  they  would  levy  a  fine  of 
divcKe  lands,  which  fhoiild  be  to  the  ufe  of  J.  D.  and  his  heirs ;  and  after  the  marriage  they  levied 
a  fine  accordingly  to  J.  D.  and  his  hcirs^  wiihout  any  other  ufe  implied  or  exprelTed  other  tluAiii 
the  faid  indenture. 

[  3-  If  baron  and  feme  levy  a  fine  of  the  land  of  the  feme,  and  an  ^'  Law  of 

indenture  is  written  in  the  name  of  the  baron  andfemc^  by  which  the  ^,  c'iies%. 

land  is  limited  to  certain  ft/J-/,  and  the  baron  feals  and  delivers  it,  and  C.V?.ys,tiiac 

the  feme  will  not,  but  dif agrees  to  it^  this  limitation  of  the  baron  (hall  ^»^'  ^^^r  re- 

not  bind  the  feme,  though  the  feme  had  not  exprefled  her  difagree-  fcaUheln- 

raentby  any  deed,  or  by  limitation  of  other  ufes.  Alich.  15  Jac.  deinvlre,it 

B.  R.  Agreed  and  ruled  per  totam  curiam  in  writ  of  error  between  i>eing 

Webb  and  Worfield.  1  I'^'f^'T. 

J  hsr  for  that 

piirpofe,  (he  cannot  Ub  pre  fumed  to  concur  after  fuch  refufal* 

[  4.  If  baron  and  feme  fell  the  land  of  the  feme  to  another  for  money  See  tit. 

lyfarolyond  after  levy  a  fine  to  the  vendee  and  his  heirs,  this  (hall  p{""^^^^ 

bind  the  Yeme,  without  any  writing  proving  her  aflfent.    Refolved  the  notes 

2  Rep.  57.  Beckwith's  cafe.  ]  there.— It 

is  prefumed 
to  be  to  the  ufe  of  the  conufee  and  his  heiiT,  and  confequently  is  binding.  G.  La\v  of  \5{i:i.^  &c. 
148*— A.  and  his  wife  feifed  in  fee  to  them  and  the  heirs  of  A.  in  confuieration  of  20 1.  coveLianied 
that  he  and  his  wife  would  fnffer  2^romimn  reccvoyf  and  that  it  (hould  be  to  tU  uje  oftht  recovrort  till 
thfy  had  made  a  ^coH  and  fuffic'unt  ImJc  for  forty  ytariy  by  indenture  j  and  after  that  they  (hould  (land 
feifv-d  CO  the  u(e  of  A.  and  his  wife,  and  the  heirs  of  his  wife.  The  recovery  was  fufFeredi  and  the 
leafe  made.  And  adjudp:ed  a  good  leafe,  and  (hall  bind  the  wife  after  A.'s  death  ;  for  the  old  e(late 
is  gone,  and  tlie  new  eflace  is  by  the  limitation  of  ufe*  and  Is  under  the  I'ecovery  and  leafe.— —D* 
t90.  pi.  61.  Trin.  12  EUz.  Luiher  v.  Banbourgh.— Jenk.  2^8.  pi.  17.  S.  C.  S  C.  cited  2  Rep. 
57.  b.  in  BfiCKwiTirs  case,  fays  it  w.is  held  by  all  the  juftices  that  this  declaration  (hould  bind 
the  wife  who  furvived  the  hu(band,  though  the  hiin>aad  alone  made  ir.-«I:  was  held  that  no  ufo 
arifes  to  the  baron  and  feme,  and  the  heirs  of  tlie  feme, till  the  determination  of  the  lenfe ;  for  the 
kaU  fofft  tbs  riJir.g;9fthcfMturt  uft*  D.  290.  pi.  62.  Marg.  cites  Mich,  a  Jac.  in  the  argument  of  the 
cafe  of  Vickery  v.  Yoland. 

[  5*  If  baron  and  feme  levy  a  fine  to  the  ufe  of  the  conufee  infee^  See  (S.  2) 
iothfealing  the  indenture^  which  limits  the  ufe  for  a  certain  fum  given  P*- 1«  S.C. 
hj  the  conufee  to  the  baron  and  feme.     But  there  is  a  condition  of  re--  f  2^^  1 
intry  on  payment  of  a  certain  fum^  which  amounts  to  the  principal 
fum  given  and  the  ufe,  according  to  10 1.  for  the  100 1«  at  a  certain 
<J*y  3  years  afterwards ;  fo  that  by  the  law  the  conufee  is  to  have 
thc^r.^^j  of  the  land  in  the  mean  time,  and  {o  more  than  lol.  for 
titt  lool.  andfo  the  conveyance  ufurious.    The  baron  may  after, 

before 


before  the  iine  in^oBedj  n^i/y  itj  and  explain  his  intention  If 
/mother  indenture  between  him  and  the  conufecy  expreiEng  their  agree- 
ment that  the  baron  and  feme  ihall  have  the  profits  m  the  mean 
time  till  the  condition  broken ;  and  this  fhall  bind  the  feme,  though 
ftie  difa^ret  s  to  this  indenture ;  for  the  ufe  pafTes  by  the  firft  indent 
Cure,  and  this  laft  indenture  only  reSifies  the  matter  ^of  ufury,  ex- 
plaining the  contraS,  which  belongs  more  properly  to  the  baron, 
inafmuch  as  he  did  this,  and  he  received  the  money.  M.  15  Ja,  B.  R, 
between  Webb  and  Worfield  in  a  writ  of  error,  this  was  a  queftion* 
but  this  did  nut  come  under  judgment,  becaufe  the  ufury  was  not 
exprefbly  found.  ] 
X  Rep.  56*        6,  Hufband  and*  vfxf^^feifed  of  lands  in  the  right  of  the  ivife^  levied 
s!  c.Vcfol-    ^  ^^^*     ThQ  hufiand  alone^  before  and  at  the  time  .of  the  fine,  de^ 
veil  accord-  dared  the  ufes  one  way  5  and  the  wife^  before  the  fine,  declared  the 
"^^&'y>  ufes  another  way.    It  was  refolved,  that  both  the.  declarations  of 

vSce  ^'^^  the  ufes  were  void,  unlefs  fo  far  as  to  bind  the  intereft  of  die  ha- 
was  only  in  ron  during  the  coverture*  Mo.  igS,  pi.  347.  Trin.  27  Eliz.  Beck- 
tiie  fiift       with's  cafe-       • 

particular       ^ 

nfe  ;  the  feme  limiting  it  only  to  herfelf  for  lifip,  and  the  baron  limiting  it  to  himfelf  and  his  wift 
for  their  lives,  and  all  the  other  ufes  in  remainder,  limited  in  both  the  indentures,  arc  agreeable  to 
both  their  confents,  yet  all  the  ufes  are  void.— —  S.  C.  cited  Gilb.  Law  of  Ufes,  40.  fays  this  binds 
the  hufband  during  the  cov<rr:ure,  but  not  tl»e  feme  afterwards ;  for  ihe  hufband  cannot  declare  t^e* 
ufes  without  concurrence  of  the  wife,  becaufe  he  has  no  cflate,  and  fhc  cannot  be  prefumed  to  coti- 
cir  where  the  contrary  appears  by  her  deed  ;  and  (he  cannot  declare  the  ufes  alone,  becaufe  during 
itiarriage  Oie  is  not  fui  juris  ;  and  without  the  hulband  fhe  has  no  difpofing  power.  And  if  there  be 
no  ufe  declared"  upon  this  fine,  it  is  to  the  ufe  of  the  wife ;  for  where  there  is  no  other,  intent  of  a  * 
fine  declared,  it  is  fuppuftd  lo  be  defigned  as  a  farther  fecurlty  to  the  prefcnt  puflfeli'tfr,  and  theaf» 
is  flill  in  the  wife,  fnice  in  this  cafe  (he  has  not  dcpai^ed  with  it. 

If  byiron  and  feme  he  frifid  in  tbt  tight  of  the  fe-'W,  end  join  in  afinty  the  baron  cannot  declare  the  ufe 
for  longer  time  than  the  coverture,  and  the  feme  cannot  declare  alone ;  but  the  ufe  goes  according 
Co  the  limitation  of  law  unto  the  feme  and  her  heirs.  But  they  may  both  join  in  deilcaraxian  of  thtujt 
infftf  ard  if  they  fever,  then  it  is  good  for  fo  much  of  the  inheritance  as  they  concurred  in  ;  for  the  law 
vouchcth  all  one  as  if  tliey  joirted.  And  if  the  baron  declares  an  ufe  to  J.  S,  and  his  heirs,  and  the  fern 
cnctberto  'J.  P-for  life,  and  then  to  y.  6'.  and  bis  heirs,  the  uff  is  good  to  J.  S.  in  fee.  Lord  Bacon  on 
the  ftatule  of  Ufes,  355,  356.  ■  »So  if  it  be  Ly  joint  punbufe  during  the  coverture.  Ibid.  Sec  pi.  7. 

and  the  notes* 


The  repor- 
ter fays, 
not»  reader 
a  diverjity 
between  a 
variance 


7.  If  baron  and  feme  levy  a  fine  of  the  lands  of  the  wife,  and  agree 
in  limitation  of  the  uje  of  part  of  the  landy  and  vary  in  the  limitation 
of  the  rcfidue^  this  is  good  for  the  part  in  which  they  agree,  and  void 
for  the  refidue.  2  Rep,  58.  a.  Trin,  27  Eliz.  in  the  4th  rcfoludon 
in  Bcckwith's  cafe. 

touchnig 

the  limitation  of  the  uft  of  part  of  the  tfiate  of  the  land,  and  touching  limitation  of  y^rtftoffari  of 
the  Lmd  itflf  Ibid  — G.  Law  of  Ules,  &c.  246,  247.  fays,  as  to  the  firft  point,  that  the  reafon  is, 
becaufe  as  to  that  part  of  the  land  in  which  they  both  agree,  all  the  requifiies  arc  found  nccdtary 
to  make  a  declaration,  and  the  defe^  of  the  other  part  can  have  no  influence  on  that  which  is  gooil ; 
but  as  to  the  diverfity  taken  by  the  rcporfer.  if  they  agree  in  the  limitation  of  ufes  for  part  of  the 
eftate  in  the  land,  and  difagree  in  the  other  eftate»,  there  all  is  void  ;  for  elfe  there  will  be  ano- 
ther moulding  of  the  ejftatcs  than  the  feme  defigns,  and  her  confent  is  requifjte  to  every  eftate  that 
ihall  be  created  by  the  limitation  of  ufes,  and  it  is  to  be  ordered  by  her  direction.    Thus  if  the  huf- 
band declares  the  ufes  to  himfelf  and  wife  for  Wic,  the  remainder  to  the  heirs  of  the  wife,  and  the 
wife  declares  the  ufes  to  lierfelf  for  life,  and  ciien  to  her  own  right  heirs,  both  declarations  are  void# 
and  it  fhall  not  (land  good  for  the  remainder  in  fee,  and  be  void  for  the  refl ;  for  the  eftate  mov- 
ing from  the  wife,  whttever  u!es  do  take  efie^  mufl  he  by  her  dired^ion  and  confent,  and  in  the' 
fnme  m.mneras  (he  nlcafes.    Though  the  hufoand  has  power  over  tlie  eftate  of  the  wife,  during 
Coverture,  yet  if  fhe  decUres  the  ufe  one  wav,  and  he  another,  his  declaration  is  abfolutcly  voidf 
and  it  ftiali  not  fland  gnid-during  the  coverture.    The  reafon  of  the  difference  leeras,  tfiai  in  otlier 
rafcs  tb"  >^'Uband  having  power  over  the  wife's  eftate,  he  may  grant  an  intereft  as  from  himfelf, 
*l\a:\v2,  L.ic  (.y  ^'cr'.nre,  for  fo  long  as  he  has  power  over  her  eft^iei   but  when  they  levy  a  fine  in  fee. 


■** 


•# 


bceiistft  palTesiolely  and  •mirelyt  as  one  e(fai(ein  fee  fimple,  from  the^ife;  -and  the  ufes  thac 
arc  declared  thereupon  muft  ^  be  all  with  the  confent  of  the  wife  for  the  whole  eitate^  becaufeths 
whole  ciUce  and  iotereft  pafles  from  the  wife. 


(T.  2)  fFiat  fliall  be  faid  a  Direaion  of  the  Ufes  of  i!^!;^ 

a  Fine  or  Recovery.  Pines, 

(M.  a)  &c. 

[  I.  T  F  a  xtajkfuffina  common  recovery  in  o£iabis  JMlicbaeRs^  3  E.  sBuUtaci- 

-*  6.  and  an  indenture  is  made,  dated  14  November  then  nextfoU  J^"  Jj^^jj^. 

bwmgj  in  which  it  is  exprdTed,  that  all  recoveries  hereafter  to  be  oill  v.  * 

Jttfirgdf  between  the  parties,  fliall  be  to  the  ufe  contained  in  this  in^  Hare,  Ar|r. 

denture.     The  recoirery  fuffered  before  (ball  not  be  to  the  ufe  of  ^^J^^^ 

this  indenture)  though  all  Michaelmas  term  is  but  one  day  in  law ;  stomk"^ 

for  the  word  (hereafter)  excludes  all  recoveries  before  fuffered,  akd 

without  201  averment  of  the  intent  of  it  Mich.  42  &  43  El.  B,  R.  Withy- 

per  Curiam,  between  Whetftone  and  Wentworth.    But  adjudged  cafe,' 

Tr.  43.  El.  accordingly.  ]  (Swanfted 

V.  Elyot 
being"  the  parties  in  court)  where  the  covenant  was  to  levy  a  fine  hehrefucb  a  day  to  certain  ufes, 
and  the  fine  bears  dace  before  xbe  indenture.  Refolved,  thac  this  ought  to  be  cakes  to  be  to  tho 
ufe  in  the  indenture,  if  the  fame  be  averred  to  be  fo,  and  fo  given  in  evidence ;  but  that  if  the  jury 
find  it  generally,  it  ihall  not  be  incended  Co  the  fame  ufes,  viz.  where  the  fine  is  firft,'and  then  thtt 
indenture  of  ufes,  which  fine  IhaU  be  levied  to  the  fame  ufes. 

G.  Law  of  Ufes,  &c.  271,  272.  cites  S.  C.  fays,  it  feems  that  if  there  be  an  averment  that  it  was 
the  intent  of  the  party,4n  that  indenture,  to  guide  the  ufes  of  the  precedent  recovery,  it  will  be  good. 
Bm  quxre»  fince  the  ftatute  29  Car.  2.  whether  that  will  do ;  for  as  the  ilatute  of  wills  requires 
that  a  will  (hbuld  be  in  writing,  and  if  that  be  not  fufficlent  that  is  writ,  no  averment  will  help  ouc 
the  defeat ;  fo  the  (Utute  29  Car.  2.  requiring  a  declaration  of  ufes  to  be  in  writing,  it  feems,  by 
the  fame  reafon,  no  parol  averment  can  help  iu 

2,  If  covenants  and  agreements  are  contained  in  indentures^  and  ^"/contra 
no  ufes,  and  it  is  covenanted  by  this  indenture,,  that  A,  Jhall  recover  ^J!^^2^'-^ 
againft  B.  his  land  in  D»  to  the  ufe  of  the  recoveror  and  his  heirsy  and  the  indenture 
to  the  ufes  of  the  covenants  and  agreements  in  the  indentures j  there,  if  a"d  it  is  co- 
he  recovers,  the  recovery  ftiaU  be  to  the  ufe  of  the  recoveror  and  his  JJ^^t^A.^au 
heirs,  and  not  to  the  ufes  of  the  covenants  and  agreements  in  the  in-  recover  to 
denture,  where  no  ufes  are  in  the  indenture*    Br.  Feoffments  al  the  ufe  of 
Ufe,  pi.  58.  cites  32  H.  8.  t^;^l 

to  the  ufes  in  the  indenture,  there  the  recoverv  (hall  go  accordinglyi  and  Ihdll  be  executed  by  the 
ftatute  27  H.  8.  Br.  Feoffments  al  Ufe?,  pi.  '58,  cites  32  H.  8. 


3«  B.  fetfed  of  land  acknowledged  a  fine,  and  the  conufee  granted 
and  rendered  to  A.  and  his  wife  for  life^  the  remainder  to  the  right 
hiirief  Am  and  2  years  after  B.  the  conufor  did  declare  by  indenture 
the  ufe  of  the  fine  to  be  to  A.  and  his  wife  for  lifcy  the  remainder  to 
the  wifeinfeey  Ihe  being  his  bayard',  and  if  this  new  declaration 
fliall  crofs  the  grant  and  render  was  the  queftion;  and  it  feems  it 
flail  not ;  but  the  re-grant  in  the  fine  fliall  amount  to  a  declaration 
of  the  ufe  -,  and  it  (Jiall  be  intended  done  by  the  procurement  of  the 
conufor  of  the  fine  himfelf.  £rgo.  Clayt.  94,  95.  pi.  160.  Jen- 
nings V.  Chauntery, 

4.  A  deed  of  ufes,  precedent  to  a  recovery,  was  explained  by  a  deed  See  tit, 
J^fuenty  and  fo  the  land  comfng  by  th^  w&  was  fecured  to  her  fj_""'  , 

Vol.  XXII..  ^   'g  heir«,  (^*^P^- 


heirs,  faUine  iffie  by  the  hufband.  D.  307.  b.  pi.  ^t.  Pafbh.  ^4 
Eliz,  Vavitor*s  cafe. 

^  5*  Indenture  declares  the  ufe  of  a  fine  with  render  of  rent  to  B« 
&nd  his  heirsj  but  thtjpecial  render  to  S.  in  tail,  with  remainder  to 
die  Lord  Mountjoy,  being  agreeing  with  the  ancient  eftate  is  to  be 
preferred.  Agreed  by  the  juftices.  Mo.  X07.  pi.  249.  Mich.  17 
&  18  Eliz.  in  Andrews's  cafe. 

6.  If  ufe  is  declared  by  indenture,  yet  die  pardes  may  aker  the  9$ff 
by  odier  indenture  at  any  dme  tiU  eftate  executed^  and  die  laft  inden- 
ture (hall  guide  the  ufe.  Mo.  107.  ph  249.  Agreed  by  the  juf- 
tices in  Andrews^s  cafe. 

7.  Covenant  was  to  levy  a  fine  with  proclamatimsy  which  (hall  be 
to  luch  ufes  mentioned  in  a  deed,  &c.  It  was  held,  that  a  fine 
ipithmt  proclamatim  wtB  not  do  it,  viz.  raife  die  ufes.  Clayt.  148. 
pL  260.  Anon. 

8.  One  after  the  term  fells  his  land,  wkh  covenant  to  levy  fine,  &c. 
and  takes  fine  and  recovery,  and  caufes  it  to  be  entered  0/  the  term 
hifire^  yet  the^eed  (hall  guide  die  ufe.  And.  1271 128.  pi.  173.  in 
cafe  of  Oowlman  v.  Vavifor. 

9<  B^iere  theJlatuU  offraudsy  even  a  parol  declaratien  of  die  ufes. 
ef  a  fine  was  good.  4  Mod.  269.  per  Cur.  Pafch*  6  W.  U  M*  ia 
B.  R.  in  cafe  of  Jones  v.  Morley. 


(T*  3)  What  Aflurancc  (hall  be  guided  by  tbejirjt 

Indenture. 

(  Z«  T  F  a  man  covenants  by  indenture  to  levy  a  fine  to  4  perfins  If 
^  namfy  to  certain  ufes  limited  in  die  indenture,  and  after  2  ^' 
the  perfonSy  to  whom  the  fine  ought  to  be  levied,  die ;  and  after  the 
fine  is  levied  to  the  2fiirvivors  to  the  ufe  afdrefaid ;  this  fhall  be  well 

?;uided  by  the  faid  indenture.    Mich.  16  Ja.  B.  R*  admitted  per 
Curiam ;  but  they  over-ruled  it  before  upon  argument  at  bar  be- 
tween Haver^il  v.  Hare.  ] 
%.  C  cited         2.  A.  fold  land  to  B.  by  deed  indented,  on  condition  efre^entrjy  on 
2  Rep.  73.    payment  of  20 1,  and  that  all  afTurances  fhall  then  be  to  him  aiil  his 
l2  CronT-    \itix% ;  and  covenants  to  make  other  affitrancesy  and  that  thejfiall  heta 
well's  cafcj  the  ufe  in  the  indenture*     Afterwards  A.  inf'eoffs  £.  to  the  ufe  of  B. 
and  his  heirs,  and  afterwards  levies  2Lfine  to  B.  which  was  to  the  ufe 
in  the  indenture.    Adjudged  that  nodyithflanding  this  abfolute  fe- 
offment^ and  to  an  cxprels  ufe,  yet  it  being  upon  no  new  agreement^ 
it  is  guided  by  the  covenant,  and  it  fhall  riue  it  as  well  as  an  expre& 
limitation  of  the  ufe,  fo  that  the  eftate  is  conditional  ftilL  Cro.  £» 
300.  pi.  14.  Pafch.  34  Eliz.  B.  R.  Clever  v.  Gyles. 

[  236  ]  (T.  4)  Declaration.    What  amounts  to  a  Dechration 

of  Ufes  of  a  Feoffment* 


H.   n  J  STAR  D  feilied  of  a  manor  makes  bis  wiB,  by 
'*^  dcvifes  the  manors  after  he  makes  feoffment  of  the 


which  he 
fame  ma- 
nor 


^ 


« 

nor  to  die  ufe  of  fiich  perfons,  and  for  fuch  eftates  as  he  had  declared  *  '•  ^-^ 

hj  his  hft  wUl,  bearing  date,  &c.    Though  this  was  now  a  ♦  rw»-  ,*|]  J^'i^^j^ 

tirmondii  wiUy  it  was  AifScient  to  declare  die  ufe  of  the  feoffment,  n  jac.  in 

and  ib  no  efcheat.    Mo.  780.  pi.  lOoo,  2  Jac.  in  the  Exchequer-  chancwy, 

awnber,  Huflby'.  cafe/  ^  *^      ^      '  SK^/ 

Selea  Cafes  in  Chan.  99.  by  Holt  Cb.  J.  in  cafe  of  Bath  v.  Moota(ut» 

(T.  5)  Declaration  of  Ufcs.     Good.    In  reJpeS  of 
the  Perfons  making  it,  and  the  Manner. 

U  ^  H  £  klng^  upon  bis  Utiirs  patenUy  may  declare  an  ufe,  though 
**-    the  patent  itfelf  implies  an  qfe,  if  none  be  declared.    Lord 
Bacon  on  t)ie  Statute  of  Ufes,  j5 5. 

2.  If  the  quien  givis  land  to  /•  5.  andblsbilrsy  to  tbi  ufe  of  all  tbe 
tburcbwardens  rftbi  churcb  ofDaUy  the  patentee  is  feifed  to  his  own 
ufe  upon  that  confidence  or  intent;  but  f^n  common  per jon  hadgipen 
land  in  tbai  tnanner^  the  ufe  had  been  void  by  the  ftat.  23  H.  8.  and 
the  ufe  had  returned  to  the  feoffor  and  his  heirs.  Ld  Bacon  on  the 
Statute  of  Ufes,  355. 

3.  A  cdrpmratian  may  take  an  ufe  without  deed,  but  can  limit  no 
ufe  without  deed.  Ld  Bacon  •n  the  Statute  of  Ufes  355. 

4*  An  infant  may  limit  an  ufe  upon  feoffment,  fine,  or  recovery,  See  tit. 
and  he  cannot  countermand  or  avoid  the  ufe,  except  be  avoid  the  ^"^fj^^^ 
conveyance.  Ld  Bacon  on  the  Statute  of  Ufes  355.  thenotes. 


(T.  6)  Declaration  of  Ufcs  of  a  Fine  or  Recovery.  s«t(T) 
Being  made  by  fame  of  tbe  Parties  only. 

I.  ^HEfidier  was  tnumt  ftr  lifoy  rmatnder  to  tbe  fin  in  iaiL  Palm. 405. 

*    A  praecipe  was  brought  againft  the  fii&er,  who  vouched  the  j|[^  3/^. 

fen,  and  a  common  recovery  had ;  and  die  indenture  recited  that  this  the  s.  c-l 

recovery  was  made  between  the  father  and  others  i  but  inafmuch  as  *  in  Palm. 

m  prof  was  oft  bo  conftnt  tf tbe  fin  tofucb  diclaration^  nor  was  be  party  ^^  T^l^^ 

U  tbo  tndinturoy  the  court  diretted  the  jury  to  find  the  ufes  *  accord-  jq^  to  the  ' 

ingl]S  ^d  die  efbte  which  they  had  at  the  dme  of  die  recovery.  Lat.  eftate.)-^ 

82.  Pafch.  I  Car.  Argol  v.  Cheney.  ^!Z?L 

cording  to  Palm. 

2.  So  they*  argued,  diat  if  two  jointenants  fuffer  a  recovery,  and  [  2^97  1 

one  declares  the  ufes  of  the  whole,  this  (hall  bind  only  for  a  moiety,  \  Aireli 

unleft  die  confcnt  of  the  other  be  proved.  Lat.  82.  in  cafe  of  Argol  Paim[  405. 

V.  Cheney,  s.  c—Noy 

77.S.C.ac« 
cordiogly. 


S  2  (U)  Ufe$, 


a  37  0f«r. 


(U)  Ufes.  Contingent.  In  what  Cafes  the  Con- 
tingency fhall  be  ^Id  to  be  happened  to  ralie  the; 
Ufe. 


tro,  J.        [ 

510.  pL  22. 

S^C.  ac- 


I.  T  F  a  man  by  indenture  grants  a  rent  charge  of  lo/.  in  fitj 
•*  payable  at  two  feafts  by  equal  portions,  fcih  10  1.  at  Mi- 
•ordin^ly  chaelmas  and  loh  2t  LTLdj-dzyy  ^nd  covenants  to  levy  a  fine  to  the 
that  the  '  f^es  following^  fciL  that  if  the  faid  rent  he  arrear  at  any  of  the 
20 1.  being    feafts  or  days  of  payment,  and  no  diftrejs  upon  the  landj  or  replevin j 

fufficient^  f^^^  ^^*           ^'          ^^  ^^^'  ^^'^fi^^fi^  ^he  grantee  to  enter  into 

caufc  of  ^^  \2Jid^  and  to  retain  it  till  fatfsfadtion  of  the  faid   arrearages  ; 

•ntry ;  a-  ^nd  afterwards  the  fine  is  levied  accordingly,  and  after  10/.  rent  is 

^^^CCc^^  ^^^^^^i  ^^  ^^  diftrefs  upon  the  land,  or  replevin  fued.     Though 

.JLipoph!  all  the  20I.  is  not  arrear,  yet  the  life  (hall  arifc  by  this   inden- 

126.  Trjn.  turej  for  the  being  arrear  of  lol.  is  a  being  arrear  of  all  the  rent, 

'5  J^^-S.  ^s  a  difleifin  of  part  is  a  difleifm  of  all ;  for  mis  is  hut  one  rent^  though 

court  was  ^here  are  fever al  days  of  payments     M.  16  Ja.  B.  R.  adjudged  per 

divided—  totam  Curiam,  and  would  not  argue  it;  between  Havergill  and 

^"'^^^\  Hire.] 

147.  Mich.  -* 

36  Jac.  Refolved  by  all  the  juftices,  that  when  10 1.  only  is  arrear,  th6  rent  of  so  1.  (hall  be  fai^ 
afreafy  whereupon  there  (ball  be  a  title  of  entry.  ■  '  3  Bulft.  250.  S.  C.  ■  ■  2  Roll*  Rep.  z2. 
Hill.  15  Jac.  S.C.  argued. 

Pol.  800.  (X)  Ufes.  Relation.  From  what  Time  the  Ufe 
"^^^^^^  fhall  be  faid  to  arife. 

^J^  J'  5io«  [i.  T  F  a  man  grants  a  rent  charge  out  of  certain  lands  by  indcn- 
according^'  ^^^  ^^  another  infee^  and  covenants  to  levy  a  fine  of  the  land 

Xy.— .P(,ph.  to  the  ufes  following,  fcil.  that  if  the  faid  rent  he  arrear  and  no 
147.  s.  c.  dyirefs  upon  the  lajid,  or  a  diftrefs  taken  and  a  replevin  fiud^  or 
accort  ing-  ygf^^^^  ,^^^  ^^f  ^^  diftrefs,  or  pound  breach,  then  and  from  thence'* 
Bulft,  250.  forth  it  Jhall  be  well  lawful  to  the  grantee  or  his  heirs  to  enter 

*'  ^'  ^^'  ^^^^  ^^^  ^^"^  ^"^  '^  retain  it  till  fatisfadtion  of  the  arrearages ;  and 
0ord»ngly.     ^^^  ^^  ^^^^  ^^  arrear^  and  after  the  fine  is  levied^  and  then  a  dif-* 

trefs  is  taken  and  a  replevin  fued  by  the  tenant  of  the  land.    It 

feems  that  the  grantee  cannot  enter  and  have  this  ufe  by  this  fine 

and  indenture,  becaufe  the  fine  was  levied  after  the  rent  was  ar^ 

rear^  though  the  replevin  v^  fued  after  the  fine ;  for  the  being 

vrear  of  the  rent  is  as  v^ell  parcel  of  Ae  caufe  of  the  arifing 

of  the  ufe,  as  the  fuing  of  the  replevin,  and  the  words  {then  and 

from  thenceforth)  imply  that  it  fhall  be  from  the  fine  levied,  and 

not  for  any  cauife  before.  Dubitatur,     16  Car,  B.  R.  Doderidge 

and  Houghton,  that  it  (hall  not  arife,  and  Montague  and  Croke,  c 

contra,  between  Havergill  and  Hare.] 

f  2  j3  1       2.  A.  covenants  with  B.  in  confideration  of  marriage,  to  fuf- 

^     ^    -^  fer  a  recovery  before  the  feajl^  of  St.  Michaely  and  if  A.   before 


Ac  faid  feaft  doth  not,  then  he  fliall  be  feifed  to  ufe  oJF  B*  7r/- 
nity-Unn  paffes  without  any  recovery;  no  ufe  fliall  arife  before 
the  faid  feaft;  per  Popham.  Arg,  4.  Le.  170.  Aod  Per  Clark 
J.  Ibid.  174.  pi.  276.  in  Sir  Francis  Englefield's  cafe, 

3.  The  quality  of  all  future  ufes  i«,  that  though  they  fball  take 
their  conftruftion  by  future  aft,  yet  their  inception  and  perfeSion 
precedes  the  firji  livery^  afid  they  are  regarded  as  ufes  updn  tbsjlr/i 
iivery;  as  if  A.  covenanted  by  indenture,  in  confideration  of  100 1. 
received  for  a  marriage  to  be  had  between  A.'s  fon  and  the  daughter 
of  the  covenantee,  that  if  the  marriage  docs  not  take  cffe<a,  he  and 
his  heirs  will  be  feifed  of  Black-acre  to  the  ufe  of  covenantee  and  his 
heir$,  till  re-payment  rfthe  lool.  The  covenantee  dies,  his  heir 
withmage,  and  after  the  marriage  does  not  take  eftefl,  it  is  there 
taken  that  the  heir  fliall  be  in  ward,  and  ihall  take  this  land  by  dc- 
fcent ;  yet  all  which  was  in  the  £ither  was  but  inception  or  fu- 
ture ufe,  which  inception,  by  the  breach  of  the  marriage,  became 
ufe  in  perfeflion ;  but  this  was  after  the  death  •  of  the  father ;  yet 
this  had  fo  ftrong  relation  to  the  time  of  the  commencement^ 
which  was  in  the  life  of  the  fether,  that  it  was  held  to  be  an  inhe- 
ritance defccnded  to  the  heir.  Arg.  Mo.  517.  in  Lord  Buckhurft*» 
^afe,  cites  3  Mar.    Br,  Feoffincnts  al  Ufes  59. 

(Y)     RatyeJ.    How, 

'•  \\^  HEN  a  man  will  raife  an  ufe  by  way  of  covenant,  there  Theremnil 
are  4  necejfary  things  whiph  ought  to  concur,     ift.  A  l>«4tWy,  a 
fufficient  conftderation^  as  of  blood,  or  marriage,  or  other  collateral  i^-^t-- 
confidemions;  as  if  I  covenant  with  you,  that  when  you  infeofFme  /«/.   And 
of  certain  land,  I  will  ftand  feifed  to  the  ufe  0/  you  ani  your  heirs  \  S^hiy,  apt 
but  iftheconfideration  be  for  money,  the  deed  fhould  be  inroHed,  "^^J^^^ 
or  otherwife  no  ufe  will  arife.     2dly.  There  muft  be  a  deedXo  teflify  vcnt.*  140.* 
this  agreement,  as  was  refolved  38  Eliz.  in  cafe  of  Collard  v.  Qol-  Jf^  ca^c  ^ 
lard.     3dryr.  He  that  covenants  muft  \ie feifed  at  the  time  of  the  co-'  s^al^J^ 
venant,  as  was  refolved  37  Eliz.  in  Yelverton's  cafe.    4thly.  Thq 
ufes  mujl  agree  with  the  rules  of  the  common  law  \  as  in  Chudleigh'$ 
cafe  a  man  covenanted  to  ftand  feifed  to  the  ufe  of  A.  for  years,  the 
remainder  to  the  right  heirs  of  J.  S.  it  is  a  void  remainder,  though 
by  way  of  covenaiit  and  ufe ;  for  the  freehold  may  not  be  in  abey- 
ance J  per  Hutton  J.  Winch  59.  Hill.  ao.  Jac.  C.  B,  in  cafe  of 
Buckley  v.  Simmonds. 

2.  Ufes  may  be   raifed  two  ways.     I  ft.   By  tranfmutation  ^  Jenk.  2. 
iftate }  as  by  feoffment,  fine,  recovery.     2dly.  Without  tranfmu*  P^-  36* 
tation,  as  by  bargain  and  fale,  and  by  covenant  to  ftand  feifed  to 

the  ufes.  Now  to  raife  ufes  by  way  of  covenant  or  bargain  anct 
iale  there  muft  be  a  confideradon ;  out  in  cafe  of  tranfmutation 
of  pofleffion,  they  may  arife  without  any  conjideration  at  all.  Arg, 
Cart.  143.  in  cafeof  Garnifh  v.  Went  worth. 

3.  In  covenant  to  ftand  feifed  die  eflate  continues  in  the  ewenani&r 
0  the  execution  oftb(  ufi  in  cefty  que  ufe,  who  for  that  muft  farti^ 

S  3  0^t^ 


138 1  Qftfif* 

cipati  vf  tbi  ccn/uliration  of  natural  afFe<£Hon,  which. is  the  confix 
deration  to  raife  a  ufo  by  covenant  to  ftand  feifed.  If  mortiy  be  the 
confideration,  there  muft  be  an  inrolment^  and  the  deed  enures  bjr 
bargain  and  ^e.    Gib.  301.  in  cafe  of  Goodtitie  v.  Pettoe* 


[239]  (Z)     A  rife.     Void  and  Gcx)d«     In  what   Cafes, 
See  tiu  though  fame  Ufes  arc  void,   or  take  not   Ef» 

(a^Ts)         fcdt,  yet  others  that  arc  (jood  fhall  arifc. 

In  thofirft    X.  'TP  HERE  IS  a  great  diffirenci  hiiwan  an  ufe  raifed  kf  fiiff'" 
cafe  it  .is  all         X    |,|^^^^  ^^  ^^  ufg  raifcd  by  cdViTumt  to  ftand  feifei\  for  in  &c 

f^ffiir!  the  fi'ft  ^^fe  *«  fi^offo*^  <•<>*  difpoffefs  himfelf  utterly,  and  if  it  takes 

land  is'  not  effed  to  one  purpofe  it  Ihall  take  eiFe^i  to  another  purpofe.    But 

gone,  the  jn  cafe  of  a  coveiunt  it  is  otherwife ;  for  the  ufe  arif^  according  to  the 

i^/thf''"  contraa,  and  not  otberwifc.  Arg-  Le.  196-  in  Ld,  Paget's  cafe. 

truft  is  foncy  and  onthtng  remains  but  a  bare  authority  to  raife  ufes  out  of  the  poflefiion  of  the 
leoffeesj  and  hein/  new  uus  thnci  though  j&m»  art  void  the  fuhnJhmUjiamAi  hut  in  tfie  id  cafe  \hm 
covenantor  continue^  in  polfeifiun,  and  the  ufes  Irmiied,  if  they  be  according  to  law,  fliall  raii* 
and  draw  the  pofleffion  out  of  him  ;  hut  if  not,  the  poffe^oa  ihall  retrain  io  him  till  a  la>»  fu(  uf* 
arife,  w  hich  before  its  time  Ihall  not  arife  fur  any  Jef,ii  im  tkt  fnctdiiir  mfu  Arg.  297.  Ibid. 
1  Rep.  154.  a<  b.  in  the  re6)or  of  Ch edinc  ton's  cafe,  cites  S.  P.  held  by  Manwood  Ch.  B.  in  \A» 
Pagefs  oafc,      1        S.  C.  cited  Ai^.  Litu  Rep.  16a.  in  Beck's  cafe. 


(A.  a)     Arifc  in  what  Cafes,     In  Rejpe^  of  tie 

Intents 

8.T.  8  !•  'Tp  HE*  intention  of  the  parties  is  the  principal  foundation  oftha 
Fo3t%  alfe  creation  of  ufes\  if  by  ^i«y  claufe  in  the  deed  it  appears  that 
— •  s.  C.  the  intention  of  the  partips  was  to  pais  it  in  pofli^nion  by  the  corn- 
cited  )>er  mon  law,  there  no  ufe  (hall  be  raifed ;  and  therefore  if  any  Utter  of 
Cur.  Sic*,  attorney  be  in  the  deed,  cr  a  covenant  to  make  livery^  or  the  like^ 
Hilh  \l  *erc  nothing  (hall  pafs  by  way  of  ufe,  but  according  to  the  in- 
Car.  i.in  tention  of  die  parties  in  poflemonby  the  common  law*    2  Inft* 

cjfe  irf  6-3J, 

H«>R«  V.  ' 

Dix ;  but  <ay$  this  intent  mull  have  thru  pmlificataws,  viz.  Firft,  It  muft  be  r^cuafrfi  mi  ofth  A^dm 
sdly,  It  muft  be  **ji^fHahU  to  th^  mU^  e/'/.iw.  jdly.  It  mufk  he  taktn  upon  tin  entirt  tUtA\  for  ei  m  ^ 
moid  thtbzruii  \%  to  bis  confLdered  ;  andto  this  purpofe  citc&  the  cafe  of  Buckler  v.  Symunds;  which 
ieeat(0.  4)td.  I. 

a.  A  recovery  was  fuflfered  by  A.  to  the  intent  that  recoveror  Jhotdd 
mah  an  ejlatt  to  A.  andbisfcnufor  their  JiveSj  remaindir  feniori  pue- 
ro  in  tail,  remainder  over*.  It  was  agieed  tha^  after  the  recovery 
fuStred  the  recoverors  fhall  be  ieifed  to  their  own  ulej  for  if  they 
ibail  be  feifed  to  toe  ufe  of  B.  tben  they  cannot  make  the  eftate. 
But  per  Southcot  aj«d  Wray,  if  they  do  not  mah  the  eftato  in  convex 
mient  timu  on  ufe  Jhall  be  raifed  in  A*  againft  whom  the  recovery 
was  had.  And  they  agreed  that  this  v:ord  (intent)  is  a  good  wora 
to  create  an  vUy  but  not  prejently^  as  the  cafe  here  il«  D.  l66.  Marg. 
pL  8.  ^itcs  mch.  17  £K  Humerftofi's  cal^. 

3- A 


3.  Kfiiu.  was  levied  ly  A.  and  the  words  of  the  indenture  leidim  4  ^  ^^ 

llie  afes  were,  that  the  fine  Wx  Uviid  to  the  intent  that  cenufee  Jbouli  \x^^^^ 

make  an  eftate  to  htm  to  whom  A,  the  father  j  who  was  die  conuibr>  s.  c.  bf   * 

Jhould  name ;  and  a  provifo  was  in  the  ind  of  the  indenture^  that  the  name  ©f 

<onufee  Jhould  not  befeijeato  any  other  ufe  except  unto  that  u/ejpecifod.  JJjJ^" 

It  was  held  by  all  the  juftices,  that  it  mall  be  to  the  ufe  of  the  conu«  catiafij* 
fee  in  like  manner  as  to  the  recoveror,  in  the  cafe  above,  and  after 
the  nomination  theyihall  be  feifed  to  the  ufe  of  fuch  nominee  s 
but  ^  A*  dies  without  nomination^  then  the  law  vJill  fettle  the  ufe 
in  his  [heirs J]  D.  ld6.  Marg.  pL  9,  cites  17  £L  Beltnam  v.  Ba« 
tefton. 

4*  A.  feifed  in  fee  made  a  voluntary  feoffment  to  J.  S.  and  J.  W*  [  24O  ] 
find  their  heirsy  to  the  ufo  of  A.  for  life^  and  then  to  the  ufe  ofB.  and  Aod  fo  k 

bis  heirs  for  eve^  i  fnAfor  default  of  ijfue  of  the  ffo^  of  B.  then  to  wwad. 

the  ufe  of  the  right  heirs  of  the  f aid  A. A.  diedy  and  B,  entered  ^^f^*^ 

and  by  nis  wiQ  devifed  thofe  lands  to  the  leflbr  of  the  plaintiff,  and  this  voy^ 

then  died  without  ijjue^  and  the  defendant  was  right  hd r  to  A*  the  deed,  upon 

f(K)ffi>r.    The  queftion  was,  whether  by  the  limitation  of  the  ufe$  JjfiSt*^ 

in  this  feoflfment  B.  took  an  eflate  in  fee-fimple,  oil  eUe  but  an  there  1  up* 

e{bte*tail  only,  (as  if  it  had  been  in  ^  will  \)  for  it  was  agreed  on  on  which 

all  fides,  that  fuch  a  limiution  in  a  will  would  be  only  an  eftate*-  jw^smeni 

tail,  becaufe  the  limitation  of  a  remainder  over,  upon  bis  dying  ^J[J2im 

widiout  ilHie  of  his  body,  (hews  that  it  was  only  intended  the  heirs  recovered 

of  his  body,  and  the  intention  of  the  teftator  governs  his  will.    But  ^^  Po^«f* 

due  being  a  conveyance  in  the  life^time  of  the  feoffor  would  make  ^^i^^illf* 

%  difference,  as  it  was  obje£M,    Sed  per  Cur.    It  makes  no  dif-  for  of  the 

ference,  becaufe  it  was  a  conveyance  by  way  of  ufcy  which   has  P^^nciff 

ieem  always  con/trued  like  wills^  with  reJjbeSi  to  the  intention  of  the  hlTe^. 

parties^  and  it  is  not  tied  up  to  die  ftri^  forms  of  conveyances  at  ment  ber«. 

common  law.    Judgment  for  the  defendant.    Carth.  343,  Hill*  6  ^V^*  ^> 

W.  3.  B.  R.  Rot  929,  Uigh  V.  Br»cc,  J^^^* 

{B.  a)  Ufes  raifed  by  an  improper  Comjeyance^ 
being  conjlrued  as  a  proper  Conveyance,  or  as 
another  kind  of  Conveyance. 


I.    A    Seifed  of  3^1  per  ann.  covenants  that  he  will  fuffer  ^oL  ^«rif  thtf 
-^  •  per  ann.  to  defiend  md   come  to  his  daughter  and  heir,  ^^f/ 
after  his  deaths    Per  all  the  juftices,  this  does  not  raife  an  ufe  mtyi^prt^ 
to  the  daughter,  but  (he  (hall  only  have  covenant,  if  it  be  not  Sumdby^$^ 
performed.    D.  55.  Marg.  pi.  3.  cites  P.  24  Eliz.  tt^^Jw' 

ia  the  cafe  above,  there  no  ufe  Ihalt  arife  ;  but  ocherwife  if  it  tfdwMf  bepaiformed  by  ^B.  iq  U\v  \ 
and  therefore  if,  io  the  cafe  above,  the  covenant  b^l  been  Uiac  the  aol.  per  ann.  Ihould  defcend 
to  a  ftranger,  or  to  the  daa^nter  aud  a  ftraiiger,  tliere  the  ale  would  arife  i  per  Anderiioa  Cb.  J.  D. 
55.  Marg.  pi.  3.  cites  1*.  24  Eliz. 


AngliaC)  Bis.  in  Sir 


Frttci*       AnglJ*,  that  no  ufe  is  raifed  by  reafon  df  the  fiiid  dif-junffive 
Engicfieid's  (remain  or  defcend;}  but  that  it  is  covenant  only.     Tenk,  7.f>^. 

cafe.——      ll    ^e. 

JButifthe      P^'  /5- 

v^crd  dtjcaa  ha«l  been  joined  it  would  b«  otherwife ;  for  there  is  eleAion  how  he  is  to  have  it.    D. 

Marg.  pi.  3.  cites  ii  Eliz.  when  it  was  fotteld  ]>ei-  Maiiwood  and  Chute  in  Scacc.  and  cites  a  H.  7> 

l6.«— »Bn  Fedlfments  to  Ufesy  pL  16.  cites  ax  H.  7. 18. 

3.  TXJufficient  agreement  appears^  the  word  (covenant)  is  not  ne* 
ceffary^  as  if  I  will  agree  and  declare  to  ftand  feifed  to  the  ufe 
of  my  fon;  per  Hobart  Ch.  J.  Winch.  6i,  Hill.  20  Jac.  C.  B. 
in  cafe  of  Buckley  V.  Simmonds. 

4.  Where  a  aeed  is  void  in  the  frame  of  ity  as  where  A.  gave^ 
granted^  and  confirmed  lands  to  his  fon  after  his  death^  this  Ihall 
not  enure  as  a  covenant  to  ftand  feifed ;  for  it  had  been  void  if 
livery  had  been  made.  2  Vent.  319.  in  cafe  of  SaMON  v. 
Jones,  cites  Mar.  50.  [pi.  78.  Trin.  15  Car.]  Pitfield  v.Piercfc. 

r  7»/Ll  1  5*        feifed  in  fee  of  a  rent^charge^  gt  anted  it  to  a  kinfmanfor 

••     ^  iife^  and   the  grantor  died   before   attornfnent.     It  was   refolved, 

3V!^h^  ao  ^  mat  upon  the  fealing  and  delivery  of  the  deed  an  ufe  arofe.   Mod. 

Car.  z.  in  177»  178.  Arg.  in  cafe  of  Scudamore  v.   Crofling,  cites   it   as 

the  cafe  of  adjudged  in  the  late  time  in  C.  B.  in  the  cafe  6f  Saunders  v. 
WALKER     Si- 

■V.Hall, 

cites  S.  C.  that  attornment  was  by  on*  who  infuH  proved  not  to  be  Unnnt^za^  fo  was  no  attornment ;  ^but 
that  it  was  a/fjuiiged,  Hill.  1655.  C.  B.  that  :tjl.^uld  enure  as  a  covenatd  to^^fiand ftijed."^^-^^*  C.  cited 
Baym  48.  Mich.  13  Gar.  a.  B.  R.  in  cafe  of  ros  ter  v.  Foster,  fays  we  indenture  was  by  the  words 
pves,  grants  f  and  ajipus  to  H.  and  M.  his  wife,  and  John  Savil,  for  nitd  in'ooefideration  of  good  Willi 
Jfabendum,  to  H*  and  M.for  their  HveSy  the  remainder  to  John  Savil  and  the  heirs  of  bis  body.  And  by 
Hale  and-  Atkins,  though  the  conveyance  was  a  conveyance  at  common  law,  yet  an  ufe  did  arife 
thereby.  Trtn.  1657.  C.  B.«-  ■  ■  S.  C  cited  by  Rookfby  J.  3  Lev.  372.  in  cafe  of  Ofman  v. 
Sheaf,  as  remembered  by  him  to  have  been  adjudged  as  a  good  covenant  to  (land  feifed^-  '  -S.  C. 
cited  per  Cur.    %  Vent.  261.  Mich. a  W.  &  M.  in  C.  B.  in  cafe  of  Lade  v.  Barker. 

6.  In  cjeflment  on  not  guilty  pleaded,  a  fpecial   vcrdift   was 

that  P.  the  father^  feifed  of  land  i  Sept.  1640,  bf  deed  gave  to 

his  fon  in  thefe  words,  viz.     The  father,  in  confederation  of  ten- 

der  affeBion^  hath  abfglutely  given ;    and    livery  was  indorjed^  but 

not  made',  and  adjudged  an  ufe  did  arife  to  the  fon.    And  a  dif^ 

ference  taken   where  the  tather  by  feoffment  gives  to  a  ftranger 

to  the  ufe  of  himfelf  remainder  over^  there  no  ufe  arifes ;  but  when 

the  conveyance  is  to  the  party  himfelK  there  the  ufe  will  arife. 

Arg.  Raym.  48,  49.  in  cafe  of  Fofter   v.    Fofter,   cites  Mich, 

1657.  Sympfon  v.  Keyles. 

S.C.  cited         7.  A.  feifed  in  fee,  Jjy  indenture  between  him  and  B,   his  fon 

*r^*  in  cafe  ^f  ^^  ^"^  P^^^'^  ^^^  2  firangers  of  the  other  party  in   confidera- 

of  Samon  ^  ^*^^  ^f  natural  love  to  his  fony  gives^  grants^  and  enfeoffs  the  % 

V.  Jones.     Jlrangers  to  the  ufe  of  himfelf  for   life,  remainder   to  B.  in  tail 

male,  remainder  over ;  and  covenants  with  the  1.  jlrangers  that  they 

Jhall  enjoy  the  [aid  land  to  the  ufcs  aforcfaid,  and  exonerated^  freed^ 

(^c.  from  other  incumbrances.     The  deed  was  fealed  and  dellveredj^ 

but  no  other   execution  by  livery,  nor  by  attornment.     Refolved 

that  no  ufe  was  raifed  by  this  deed,  and  that  (A.  being  dead)  B, 

was  feifed  of  the  ancient  feej   for  no  cftate  pafled  to  the  ftran- 

gerK  for  want  of  hrety,  and  ro  ufe  .for  want  of  confideration  i 

an4 


« 

Md  had  it  been  railed  to  diem,  it  coutd  not  have  come  back  to 
A,  and  B.  becaufe  an  nji  canmt  ht  raifed  upen  4m  ufe.  Here 
couM  be  no  tranfinutafim  ef  p^jfeffUn^  there  being  no  execution 
by  livery,  and  the  words  being  give,  grant,  and  eiweofF.  Sid*  259 
26.  pi.  7.  Hill.  T2  Car.  2.  C.  B.  Here  v.  Dik. 

8.  Nor  in  #ic  cafe  above  can  the  cfvinant  ^ith  tht  Jirangtrs^ 
as  abovt^  raUe  an  ufe;  becaiife,  i.  It  is  made  t9  tht ftntngeru  2* 
Jt  is  made  between  the  parties  only,  without  montion  ^  their  hiirSy 
€tnd  fo  is  intended  to  be  perfonal.  3.  If  the  iitd  had  been  good 
it  would  enum  to  anoihor  inientj  yiz*  to  frog  the  land  from  in^ 
<umhrancn.  Sid.  26.  pi.  7.  Hill.  -12  Car.  2.  C  B.  Here  v. 
Dix. 

9.  A.  feifed  in  fee  by  deed  inroUedy  did,  in  conf  deration  of  na^  a.  Lev.  f» 
tural  /»w,  augmentation  of  her  portion^  and  preferment  of  £,  his  g^'  *, 
daughter  in  fnarriage^  and  for  other  good  and  valuable  confider-  judged  w- 
eiiions,  geve^  grants  bargain^  fell,  aliens  infeoff^  and  confirm  to  the  cordiogljr, 
faid  E.  and  her  Ar;Vj,with  a  covenant  for  her  quiet  enjoyment'^  and  a  J^^*  **' 
fpecial  warranty.     All  the  court  held,  the  land  ihould  pa&  by  way  ed  in  the 

ot'coveuaiK  to  ftand  fciioL  Vent.  137.  141.  Trin.  23  Car.  2.  B.  exciie^ueiv 
R.  Crofiing  v.  Scudamore.  chamber: 

o  «  — — Mi>d.- 

175.  pi.  ir.  ScviJAMoKE  V.  Crossing,  S.  C.  in  the  Exchequer  Chamber,  fays  that  no  con(i« 
deration  oA  money  \\^%  mentioned',  nor  was  the  deed  inroUed,  nor  any  confideration  sf  natural  af- 
fe6\icu  exj^relTed,  others  ife  than  what  is  implied  in  naming  the  grantee  his  daughter*  and  that 
thcfi^  was  no  livery  em^orfcd,  nor  any  fnund  to  have  been  made,  nor  was  the  daughter  in  pofler- 
fion  at  the  tkne  of  the  making  the  deed ;  and  tk:ft  6  judges  were  for  affirming  the  judgment ;  but 
Vaugh.m  Ch.  J.,  and  Thurlnnd  puiihe  baron,  e  contra.  The  reafons  of  thfe  6  judges  were :  i.  Thac 
ki  a  covenant  to  Aand  feifed,  tkofe  words  of  covenanting  to  ftand  feifed  to  the  ufeof,  ftcare  ooc 
tfbfohitely  nccelfary  ;  and  that  ii  is  fufficient  if  there  arc  words  that  are  tantamount,  t.  That  no 
amveyciiice  atlmit^  of  facli  variety  *  of  woids  as  does  this  of  a  covenant  to  ^nd  feifed.  3.  Tliat 
juiif^es  have  always  endsavoured  to  fi\p{xn-t  deeds,  ut  re^  magts  vnleat,  4cc.  4.'  That  the  grantor 
in  \\\\i  cafe,  by  putting  in  plenty  of  words,  (hews  that  be  did  not  intend  to  tie  himfelf  up  to  any  ono 
fort  of  conveyance.  5.  1  hat  if  the  words  give  anJ  grant  had  been  alone  in  the  deed,  there  would 
iiave  been  no  queftion;  and  that  if  fo,  ttien  utile  p«r«  inutile  non  vitiaturr  4.  That  every  man's 
deed  mnft  be  taken  moft  ftrongly  againft  himfelf.  7.  That  the  words  give  and  grant  enure  fome- 
timc<:  as  a  grant,  fometimes  as  a  covenant,  fometimes  as  a  i-eleafe,  and  muft  be  taken  in  that  fenfe 
which  will  hell  fupport  the  intent  of  the  party.  8.  That  the  very  point  of  this  cafe  has  received 
two  full  detennu^ations  upon  debate;  and  that  it  were  a  thing  of  ill'coniequence  to  admit  of  fo 
Ijeat  an  iMicerUiinty  in  the  law  as  now  to  alter  it.  9.  Thac  there  is  here  a  dear  intent  that  the 
4lau^cer Ihould  have  this  ellate,  [viz.]  a  desd^  a  good  confederation  to  raife  a  ufe;  and  words  that 
are  tantamount  to  a  covenant  tu  Hand  feifed,*  Wliereforc  tlie  judgment  was  affirmed.—-  -S.  C. 
^ed  3  Lev;  37^  in  cafe  of  Ofman  v.  Sheaf.  ^F^A^l 

10.  h.  feifed  in  fee  diesy  leaving  a  %ifift  and  fon  and  daughter,  a  Jo.  105. 

The  widow  enters  upon  the  ejiate^  and  takes  all  tie  profits  \  ^e  fon  \J^^^^ 

comes  of  age  J  and  to  prevent  differences^  the  widoWy  and  her  now  huf-  cordingiy» 

band,  by  deed  {to  which  the  fon  is  party)  covenant  for  kvo  andaf"  —a  Show, 

fe^ion  to  Jiand  feifed  to  the  ufeof  the  fon^  &c.  and  at  laft  theyi«  cove^  s.'a^^I' 

mantSy  that  if  he  die  fvithout  iffuey  he  does  give  and  grant  ihe  lands  judged 

in  queftion  to  her  and  her  heirs.    The  ion  dies  without  ifltie.    The  Pafch.  31 

modier  enters,  and  the  daughter  brings  ejeSment.    After  long  con-  Jj^'^ij^j*^ 

fideration  it  was  refoJved  that  the  ufe  was  well  raifed  to  the  wife  by  tion  to  the 

the  covenant,  being  the  intent  of  the  parties.     9  Lev^  225*  Trin*  mother 

30  Car.  2.  B.  R.  Coltn^n  v.  Senhoufe.  amounted 

V  ■  '     .  -  to  a  cove* 

nant  toftaod  feifed,  &c.  and  this  judgment  was  afterwards  affirmed  upon  a  writ  of  error.  » 

Follex.  523.  S.  C.  and  Ibid.  537,  (ay&it  was  a&med  in  the  Ejo^he^ucr*— S.  C.  cited  3  Lev« 
ayz.in  cafe  of  Ofm4U  Y.  9hca^ 

^  n.  A.     . 


24^  Gfesf. 

x*govi  If.  Am  in  confideration  of  marria^  to  be  had  between  him  and 

^t^ldi^  M.  by  indetUun  inrcUid^  grantid^  tnfeoffed^  and  confimud  to  J.  S. 

jjt7is  i^  *nd  his  heirs  the  manor  of  D.  to  me  t^  ^  bimftlf  for  lifty  rt'^ 

^ttiuUdwftf  piaindir  to  his  intended  tvifi  for  her  life^  with  warranty  \  there 

kj,ktmJM^ta 1? _-.! *.: A :_J      Ik  if J      J?_J  T. 


ar^fattoT'  nant  to  ftand  feifed;  and  if  there  was  any  valuable  confideration, 

deedlbu^a  ^  ^^  (bould  be  to  the  grantee,  and  a  truft  only  for  die  wife. 

hlamkkft  And  the  intention  appears  clearly  to  pafs  at  common  law;  for, 

fcribitU'  I  ft.  The  ufe  is  limited  to  arifc  put  erf"  the  eftate  of  the  grantees. 

xS'dced"'  ^^'y*    '^^^  warranty  otfaerwife  would  be  deftroved. s  3dly.   There 

wasiff^/-  is  ^  covenant  to  make  further  aflurance  to  the  grantees.     But 

tdf  Ti2.  no  judgment  was  given,    z  Jo.  123.  Tirin.  30  Car.  2.  B.  R.  Key 

34dm.  tbot  Y^  Gamble. 

,  hvtryand 

fttfin  vas  made  by  tAiartuy^  vrith  a  blank  left  for  bis  name^  aod  imi  wilfujfes  mdorfedefth 

Jivayf  though  then  wtfi  to  tbsfealtAg  and  delivery  of  the  deed.  The  qucftion  was,  whether  this  (hould 
ciiure  as  a  covenant  to  (land  feifed:  The  point  was  argued,  it  adjomatur ;  but  the  reporter  fays 
he  afterwards  heard  that  judgment  was  given  by  all  the  baronS)  that  this  orates  well  as  a  eovetumt 
toJtmdfeifed\Ui^  (hat  they  relied  principally  Jpon  the  cafe  of  Croffing  v.  Scudamore.  %  Lev. 
SI 3.  Mich.  29 Car.  2.  in  the  Excbequeo  Walker  y;  HalL  S.  C*  cited. 3  Lev.  37a.    Arg. 

in  cafe  of  Ot mam  v.  Sheaf  }  and  faid  to  have  bpen  refolded  upon  diverfe  arguments. 

Vem.  i8t^  ]2.  A.  by  deed  granted^  ir^eoffed^  and  confimud  bis  land  to  truftas 
c,  but'not  ^^ft^nd  fiijed  to  the  ufe  of  his  three  brother  $  in  confideration  of  bloody 
s/p,  natural4ove,  and  afFedtion;  but  there  was  no  liven  qnade.    This 

fhall  work  as  a  covenant  to  ftand  feifed  \  per  North  IC.  And  in  the 
cafe,  though  not  taken  notice  of|  was  an  expreis  covenant  that  cefly 
que  truft  jMuld  enjoy  according  to^  and  for  and  during  the  eftate& 
thereby  re(pe£lively  limited^  Vern»  Rep.  141*  pi.  133.  Hill.  1682* 
Thome  v.*  Thome. 

13.  It  was  allowed  that  a  conveyance  purporting  afe^fment^  may 
operate  as  a  covenant  to  ftand  feifed.  Vern*  40*  pi.  3$.  rafch.  i68a« 
Thompfon  v.  Atfield. 
3  Lev.  ^06.  I4«  C  being  feifed  in  fee,  did  by  diedy  tic*  in  confideration  of  a 
307.  Trin.  marriage  to  be  hadj  covenant  to  Uvv  a  fine  before  Whitfuntide  next 
\ucl^.  t^c  following,  and  declared  that  thefaiafine'^  and  all  other  fines  levied  and 
S.  p.  was  executed  before  the  faid  feaft,  fi)aU  be^  and  the  faid  Q  and  bis  heirs 
refoivedac  fiiall  ftand  and  be  feifed  to  the  ufe^  &c.  no  fine  was  levied  \  and  the 
and^iMoa'  ^"^^'0"  was,  whether  thefe  •  laft  words  inall  ambunt  to  a  covenant 
the  vi  n^"  to  ftand  feifed  \  and  adjudged  that  they  ftiould  not ;  for  if  fo,  it  would 
lame  deed,    amount  to  a  covenant  to  ftand  feifed  prefently,  and  prevent  the  le- 

▼.''crane!'"   ^^""5  *®  ^"^»  ^  ^**  intended,   3  Lev.  ia6.  Pafch.  34  Car*  2.  C* 
*-       1  ^•  hule  V.  CockcriU. 

L^43  J        15.  And  the  cafe  above  is  not  like  to  a  covenant  to  levy  afine^  or 

make  afeoffinent  before  fuch  a  day  to  fuch  ufes^  and  that  for  defauk 

thereof^  or  other  defeat  in  the  conveyance  to  Jtand feifed  \  for  in  fuch 

'    cafe  there  is  a  time  left  for  the  levying  of  the  fine,  or  the  making  the 

conveyance  the  way  intended,  whieh  cannot  be  in  the  principal  cafe* 

3  Lev.  126.  Pafch.  34  Car.  2.  C.  B.  Hule  v.  CockerilL 

T°'^^i  w '       ^  ^'  ^  Settlement  was  thus,  viz.  if  I  have  no  iffue^  and  in  cafe  I  die 

k  M.  In   *   without  ifliic  of  my  body  lawfully  begotteni  then  /  give^  grant  and 

i9r^ 
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mnfiiin  my  l«ild^  &c«  to  nwr  kinfwoman  A^  B*  to  have  and  to  hold  the  B.R.tbe 
iame  tothe  ufe  of  myfelf  for  life,  and  tf^^r  wy  deceafe  t$  the  ufe  of  Ac  dsedwin 
iaid  A.  B.  and  the  heirs  of  her  bodv  to  be  b^otten,  with  remainders  cwifideni. 
over.     Adjudged  a  covenant  to  ftand  fetfed.  3  M6d.  237.  Trin.  4  tionofoata- 
Jaa  2.  B.  R.  Ilarrifon  v.  Auftin.  ^  ^^ 

lands  might  remain  in  his  blood  and  kindred  The  whole  coutt  inclined  t\m.  \t  was  a  covenant  to 
ftuid  feiied ;  and  afterwards  judsmei:c  was  giv<  n  accordingly  fortheplaintUf.  ■  Carth.  38.  $•  C« 
and  the  whole  court  held  accf;rdtn;riy, 

17.  Where  the  intent  I jn  tfa  deed  is  t9  transfer  an  eftate  t$ajm^  Sunnbere 
and  that  the  ufes  Jhntld  arije  out  of  the  eflate  fi  trantferredy  as  where  ^g^^'^^ 
A.  feiied  of  a  reverfitn  in  fee  expectant  on  an  eftaitfoT  Hp^  did  by  deed  ff^e  inioiJU 
poll  in  confideration  ot  natural  love  to  his  wife,  and  B.  his  fon,  and  ^*i»fttm^ 
M.  his  daughter,  give^grant^andcMfirm  to  ihefon^  all  thofe  lands,  &c.  ^^l^^jj^V^ 
the  reverfion  and  reveriions,  &c.  to  hold  to  bts  fin  to  the  ufes  folbw^  grant,  Hc.  * 
htg  (that  is  to  fey)  to  the  ufe  of  himfelf  for  life,  then  of  the  wife  for  «n<i  f«» 
life,  then  of  B,  and  the  heirs  of  his  boJy,  then  of  M.  and  the  heirs  of  ^^^^^ 
)>er  body,  &c.    This  deed  had  a  warranty  but  no  execution  befides  capable,and 
Jialing  and  iieliveryy  either  by  inrolmcnt,  attornment  or  otherwife.  the  confi- 
A.  died,  the  wife  died,  the  fon  died  without  iflue,  yet  no  ufe  (hall  ^^*^^ 
arife  to  M.  2  Vent  318.  Pafch.  2  W.  ii  M.  adjudged  and  affirmed  forwent  of 
jn  parliament,  and  fo  reyeried  a  judgment  in  the  exchequer  court,  <iaeexeca- 
Samon  v.  Jones.  ^'^ 

jcannot  pafs  at  bWfit  (hallpafs  hy  T7i\(\n^,  an  ufe.  a  Vent.  3x9.  cites  a  RolL  ^.  687.  Popplswel^'s 

cafei  and  Mod.  275.  Croffin^  v.  Scudamore. 

• 

l8«  A.  in  confidcnAon  of  natural  aJiSIiorty  and  5  x.  to  him  paid  fy  s  Vent.  149. 
iisfin^  dedit  and  concefftty  &c.    This  will  amount  to  a  covenant  to  J^Jc?** 
ftand  fcifed,  there  htxngno  attornment.  But  then  it  muft  not  be  pleaded  according- 
as  a  grant,  but  as  a  covenant  to  ftand  feifed  exprefsly.  Carth.  253.  ly.— 3  ^-c*^ 
Mich.  4  W  &  M.  In  B.  R.  Baker  v.  Lade.  ^^V^LJ, 

)y*v— -4  Mod.  149.  Barker  v.  Lade  S.  C.  accordingly.*— -Skiu.  315.  S.  C.  accordingly.*       Cogb. 
190.  S.  C.  accordingly. 

19.  In  replevin,  die  cafe  was  that  J.  S.  granted  a  rent  charge  of  3  Lev.  370. 

14  /.  a  year  to  A.  and  her  heirs^  ifluing  out  of  the  place  where,  &c.  Mich.  <  w, 

and  J.  by  deed^for  the  love  and  affiaion  which  Jhe  did  bear  to  her  s.^'^J'^^. 

kinfman  B.  did  give  and  grant  to  him  and  his  heirs  her  annuity  of  14  A  nator,  but  ' 

per  ann.     And  upon  demurrer  the  quefiion  was,  whether  this  deed  after^vards 

fliould  operate  as  a  covenant  to  ftand  feifed  ?  refolved  that  it  fliould,  '^^^* 

the  confideration  being  exprefled  to  be  for  love  and  aftedtion  to  her  cordingly* 

kinfman,  &c.  and  that  the  defendant  had  done  well  in  pleading  it  *-4  Lucw, 

as  a  conveyance  by  way  of  covenant  to  ftand  feifed;  for  had  he  "°^'^c 

pleaded  it  as  a  grant  of  the  rent,  it  would  have  been  voidL  And  judg-  but  nothhig 

mcnt  accordingly,    Carth.  307.  Pafcb.  6  W.  &  M.  in  C.  B.  Of-  feid  as  to 

mere  v.  Sheafe.  5»^**  P°'°« 

by  court  or 

counfel,  tbough  3  NeK.  Ahr.  489.  pi.  28.  cites  S.  C.  from  thence  as  adjudged,  &c.  nothing  whereof 

is  there,  *  but  i&  Likeo  from  what  Rookiby  J.  faid.  3  Lev.  372.  in  his  citing  the  cafe  of  Sanders  v. 

*""••  *f244] 

20.  A.  feifed  in  fee  conveyed  to  feoffees  to  the  ufe  of  himfelf  for  Selea  Cafes 
99  yearSy  remainder  to  truftees  tofupport  contingent  remainders^  re-  '£/^^|i;ilJ 
nainder  as  to  part  to  his  wife  for  her  life>  remamder  to  Idsjlrft  and  ^i^^  g°* 

*  other  S.C.but 
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s.  p.  Joes     pth^r  fins  in  tailj  remaindar  to  his  own  right  hnn^  with  a  covenMti 
Boc  appear,  j-^^  j^^^  ^^  j,;^  ^^^^^^  ^^^  ^^  ^^  f^j  j  ^^  ^as  feifid  of  the  lands  w///, 

end  fhould  continue  fofitfed  till  the  execution  of  the  faid  deed.  It  was 
argued)  that  the  deed  cannot  have  the  force  of  a  covenant  tajlandfe^ed\ 
for  though  the  covenant  is  for  A.  and  his  heirs,  yet  it  is  not  that  b^ 
and  his  heirs  Jhall  befeifed^  fo  that  at  moft  the  covenant  can  bindihi^ 
bnds  cnfyfor  bis  life^  and  the  land  muft  defcend  to  his  heir  at  lawy 
difcharged  from  the  covenant :  But  as  this  cafe  is,  it  is  impoffible  the 
deed  fliould  have  that  eiFe£l ;  for  the  trujiees  being  Jirangers  in  blood 
to  A.  no  ufe  can  arife  to  them,  and  then  there  will  'foe  no  eftate  of 
freehold  to  fupport  the  contingent. remainders;  for  the  limitation  to 
A.  bimfelf  is  only  for  99  years.  Ld.  Chancellor  was  of  opinion 
jthe  deed  could  not  enure  as  a  covenant  to  ftand  feifed,  for  the 
fecond  reafon  given  by  the  counfel ;  but  he  took  no  notice  of  tb^ 
other  reafon.  Gibb.  146, 147.  Mich.  4  Geob  2.  in  Cane  Jackfoi| 
V.  Jackfon. 


(C.  a)  Arifc  at  what  Time. 

I.  T  F  before  the  ftatute  of  27  H.  8.  a  man  willed  by  his  teftametU 
-*•  that  his  feoffees  jhould  make  ejiate  to  fuch  an  one^  an  ufe  was 
railed  prefently,  though  no  eftate  was  ever  made  by  die  feoiFees ;  fie 
di£him  fuit  in  C.  B.  Dal.  88.  pi.  3.  15  £liz.  in  the  cafe  of  Audley^ 
alias,  Tutchet  v«  Daniel. 
Mo.  xoi.pl.      2.  A  fine  was  levied  of  the  manor  of  R.  to  the  ufe  of  T.  S.  viz.  of 

^Vki'f^^'  f^^*  ^f  ^^^  ^^^  ^f'^^  marks  value^  zxAofthe  reftdue  to  other  ufes ;  and 

£liz.  si  c.  it  was  held,  that  the  other  ufes  .fhall  not  take  efFe£k  till  ele&ton  made 

*-^t>.  334.  of  the  20  marks  land.  >\rg.  Mo.  494,  cite$  D*  335.   Sir  Fr.  Cal- 

Tnn  I  J'  throp's  cafe,  and  Windham's  cafe* 
.  Eliz.  s.  c. 

So  if  A.  c«.  J,  If  one  covenants  tofuffkr  a  common  recovery  within  a  year^  and  if 
with^B.  io  '^^^  ^^  Hzmii  feifed  to  the  ujes  5  if  sdl  the  terms  of  the  year  pafs,  it  is  im- 
fionfulera-  poffible  to  fuffer  the  recovery,  yet  the  ufes  'fhall  not  arife  till  the  year 
tionot  mai-  ended.  Arg.  Mo.  328.  and  agreed  by  the  other  fide  Arg.  But  fa^, 
tiw  fcaft  o?  *^^^^  covenant  had  been  that  before  2  years  in  term-tinu  he  would  m-* 
pt.  Micha-  fer  a  recovery^  or  otherwife fiand  feifed  to  the  ufes^  there  the  ufes  ihaU 
ci,  aoa  if  A.  arife  as  foon  ias  the  terms  are  paited>  before  the  2  years  expire*  Mo« 
'tuZ     333- in  Englefield's  cafe. 

^i  mt  fufftr  fucb  recovery  t  then  be /ball  be  feifed  to  the  ttfe  of  C*  if  Trinity  T,erm  palTes  without  any  re- 
covery had,  yet  no  ufe  (hall  ariie  before  the  (aii  feaft.  Ar^.  4  Le.  170.  and  ibid.  174  per  Cleric 
J.  S.  P.  in  bir  Francis  £ag|6&eld'$  cafe. 

4.  If  a  man  covenants  ^zX  after  his  death  his  fon  and  heir  Jhall 
have  the  lands^  now  the  father  has  but  an  eftate  for  life,  and  the 
inheritance  is  vefted^in  the  fon.  Arg.  Le,  J95.  in  Ld,  Paget'^ 

cafe.  .        .     '         . 

5.  A.  covenants  that  after  2\years  he  and  his  heirs  will fland feifed 
to  the  ufe  of  B.  his  fon,  tsff.  there  the  ufe  in  fee  vefts  in  B.  prefcnUy, 
Arg.  Le.  195.  in  Ld.  Paget's  cafe. 

mediately  after  the  death  of  A.  the  clt^te  for  24  yevs  made  to  the  eoyeaaatees  bein^  Y<nd  for  want 


Andhefhall 
enrerim- 


•f  a  conftderation.;  but  if  A.  Iia^  made  the  covenantees  executorsy  and  charged  them  with  pay* 
nient  of  debts,  it  had  been  good  to  them  for  the  24  years.  Le.  194'  S,  C. 

6,.  A.  covenants  that  afier  hh  death  he  and  everv  one  that  Ihall  be 
feifed,  Sec,  Jbdll  be  fiijeJ  to  the  ufe  rfB*  his  brother y  me  ufe  fhall  rife  to 
his  brother  prefently.  Arg.  Le.  195.  in  Ld.  Paget's  cafe. 

7.  A,  covenants  to  ftand  feifed  to  the  ufe  of  B.  his  coufin  of  certain 
lander  Ufe^  and  of  other  land  to  the  ufe  of  another  coufin  for  life^  and  • 
after  to  the  ufe  of  a  ^d  coufin  in  fee^  after  the  faid  two  eftates  ended. 
The  eftate  of  the  3d  couiin  fhafi  commence  refpedlivcly  after  the 
two  dlates  ended.  Jenk.  272.  pi.  90. 


(D.  a)  Out  of  what  Things  they  may  arife. 

t.  f^OMMONy  wajy  orfuch  like,  granted  by  feoffees  in  ufe.  s.P.*s.<J. 

^  (hall  be  to  the  ufe  of  the  grantees.  Br.  Feoffments  al  Ufes,  cited  g. 
pL  10.  cites  14  H.  8.  4.  ^^^^ 

1 3f  14*  For  ex  natura  rei,  this  cannot  be  but  to  the  u(e  of  the  grantee.  Ufes  cannot  be  rai* 
fed  of  fuch  things  quae  i/*fo  ufu.eottJumunttUf  as  common  t,  ways  in  g^fji,  autbonty  granted  to  a  man  and  his 
heirs  to  bunt  in  any  park,  qhafe,  or  forefl ;  per  Doderidge  J.  Jo.  127.  in  Lord  Willoughby*s  cafe«-« 
Cart.  46.  Arg.  cites  Cro.  J.  189.  Beandly  v.  Brook* 

G.  Law  of  Ufes,  28 1.  fays  that  things  which  are  were  rights  cannot  be  conveyed  by  way  of  vfey  as 
^tTmfHonsy  ftc.  ways  in  grofs ;  for  a  man  cannot  walk  over  ground  to  tlie  ufe  of  a  3d  perfon. 

%  A  fum  of  money  was  delivered  to  y.  S.  to  the  ufe^^nd  behoof  of 
etwomany  to  be  delivered  to  her  on  the  day  of  her  marriage  \  and  before 
the  marriage  the  bailor  revoked  it.  Two  juftices  held  the  money 
countermandable,  and  2  e  contra*  But  Dyer,  who  was  then  abfent^ 
fayS)  it  feems  that  the  property  of  the  money  cannot  be  changed  by 
the  words,  to  the  ufe  or  behoof.  Dyer  49.  a.  b*  pl«  7.  &c.  Pafch.  . 
33  H.  8.  Lytc  V.  Penny, 

3.  Ufe  may  be  oi^ileafe  or  chattle.  Agreed  per  Cur,     And.  294. 
Englefield's  cafe. 

4.  An  ufe  cannot  be-raifed  out  of  a  power •    Arg.  Le.  148.  pi. 
205.  in  cafe  of  Read  v.  Nafb. 

5.  In  cafe,  the  plaintiff  declared  that  die  dcknizntfeifid  in  fie  of  ••  c.  cited 
the  lands  over  which  there  was  a  wayy  and  of  other  landsy  by  indenture  "^^^j^^ 
of  bargain  and/ale  inrolledy  conveyed  his  lands  to  J.  5.  infecy  with  a  17'car.  2. 
way  over  his  landsy  and  that  J.  S.  leafed  the  premiffes  to  the  plaintiff,  »n  cafe  of 
and  that  the  defendanjt  difturbed  him.    The  court  were  all  of  opinion  Jj^co  x  t' 
that  by  this  bargain  and  fale  the  land  only  paffed,  and  not  a  way  over  and  that  a' 
the  fame,  becaufe  nothing  but  the  ufe  paffed  by  the  deed,  and  there  f^JfihiHts  is 
eanmt  he  the  ufe  of  a  thing  which  is  not  in  efjiyas  a  wayy  common^  &c.  (JJ  ^^J^^,^ 
newly  createdy  and  no  ufe  can  be  raifed  by  bargain  and  fale,  and  confe-  ibid!  48.  in 
quently  nothipg  paffed  by  the  indenture.  Cro.  J.  189.  pi.  13.  Mich.  S.  c.  ho 

5  Tac.  B.  R.  Bewdly  v.  Brook.  ^»S"^  ^^t"" 

-*  ^  J  that  a  pofli- 

bility  is  not  a  thing  in  eflei  and  a  ufe  cannot  arife  out  of  it  \  and  faid  that  tliat  is  the  pinch  of  that 
cafe ;  and  adjomatur. 

6.  One  feifed  iji  fee  may  bargain  and  fell>  grant  and  demife  land  to  j"  24.6  1 
J?,  and  his  heirs  to  toe  ufe  of  C^for  yearsy  becaufe  he  has  a  fec-fimple. 

But 


But  leflee  for  years  cannot  grant  and  fell  his  life  to  the  ufe  of  one  for 

years.  Brownl.  40.  a  nota  there* 
O.  Law  of  y ,  Though  an  ofice^  as  the  office  of  great  chamberlain  of  England, 
xSi^fays  ^^  pcrfonal  in  the  execution,  yet  it  is  real  in  tlie  perception  of  profits ; 
the  Lords  and  therefore  an  ufe  may  be  raifed  thereef.  The  ftatute  of  27  H,  8. 
decrc^that  Js  general,  and  the  word  (other)  hereditaments  is  very  fignificant,  and 
S  high^  reaches  to  this  cafe ;  for  no  man  tan  doubt  but  this  office  is  an  here* 
chamher-  ditament,  and  other  than  was  mentioned  before,  and  fuch  an  heredita- 
Iain  could  ment  whereof  an  eftate  tail  may  be  created ;  per  Crew  Ch,  J.  Jo. 
framed  by    '  ^  7*  ^  ^^^*  ^^  parliament.  Lord  Willoughby's  cafe. 

way  of  ufe* 

8.  hfetgntory  confiding  of  homage  and  fealty,  the  fervice  being 
meerly  perfonal)  and  to  be  performed  by  the  perfon  of  a  man,  and  reft-* 
ing  in  featance,  may  be  granted  to  an  ufe  in  reiped  of  the  poffibility 
that  the  tenancy  may  efcheat,  which  perhaps  never  will  be  \  per  Crew 
Ch.  J.  Jo.  117.  I  Car.  in  Ld  Willoughby's  cafe. 

9«  Ajiewardjhit  or  bailiwick  in  fee^/tmple  of  a  manor^  may  be 
granted  to  an  ufe  being  perfonal  offices  in  point  of  fervice ;  per  Crew 
Ch.  J.  To.  117.  in  Loia  Willcughby's  cafe. 

10.  So  a  liberty  oireUma  brevimny  which  Is  perlbnal,  confifting  ia 
execution  of  procefs;  per  Crew  Ch.  J.  Jo.  118.  in  Ld.  Wilioughby'c 
orfb)  cites  it  as  ruled  42  Eliz.  B.  R«  in  the  Countefs  of  Warwick's 
cafe. 

11.  So  of  zjhriivalty  of  acmntj\  per  Crew  Ch.  J.  Jo.  118.  in 
Lord  Willougbby's  csde,  cites  3  Jac.  die  Earl  of  Cumberland's 
cafe. 

Therefore         12.  Where  is  is  (aid  that  a  truft  cannot  be  raifed  out  of  a  truft, 

b  maJi^^fei?  *"^  therefore  a  bargain  andjale  by  deed  indented  and  inrolledj  cannot 

between  a  be  limited  to  an  ufe,  becauie  an  ufe  cannot  be  lir^ited  to  an  u(tr; 

mur  and  yet  notwithftanding  when  a  man  is  Jiifed  of  an  eftate  of  inheritance  of 

wh^e^n^be  ^"  ?^^'  boldcn  by  grand  ferjeaniy^  wherein  there  is  required  truft  in 

that  hath  it  the  perfon,  yet  an  ufe^  ^bich  is  a  pernancy  of  the  profits  belonging  to 

has  neither  that  officcy  may  be  raifed  of  the  eflate  of  inherttance^  otherwife  no  land 

jw  m  rr,  holdcn  by  gnuid  ferjeanty  could  be  transferred  to  an  ufe,  nor  any  ufe 

rtm^nJ^n*  raifed  out  of  the  fame ;  per  CrewCh.  J.  Jo.  11 8.  i  Car.  in  parlia* 

mdy  by  the  mcnt,  in  Loid  Willoughby's  cafe. 

kut  only  more  percept'ton  of  the  profilt  hy  thepfrtmJlion  cf  the  ter'tenant  and  an  eftede  of  inheritance f  wherein  the 
§wntr  hits  both  jus  in  re  ^  jus  ad  rem,  hy  the  rhle  of  the  emumn  law,  and  lor  the  profit  whereof  the  law 
gives  the  owner  remedy  by  writ  of  aliife>  and  a  pi-scipe  quod  r«dd«>  as  the  cafe  requires ;  and  the 
confidence  required  in  the  perfon  for  the  executing  the  office  may  be  an  objeetioo  (though  a  weak 
one)  that  it  cannot  be  transferred  over>  but  not  that  an  ufe,  that  1%  a  pernancy  of  the  profits  can« 
not  be  raifed  out  of  the  eftates,  the  truft  in  the  perfon  is  no  •hjeftioBrat  all ;  for  the  ufe  refpe^* 
«th  the  eftate  of  inheritance,  and  not  the  perfon.  Per  Crew  Ch.  J.  Jo.  118. 1  Car.  iii  Pariiameoty 
in  Ld.  WiUougbby's  cafe* 

s.  c.  cited        13*  AH  lands  and  inheritance  locals  as  rents  in  efle,  advotv/ins  in 
G.  Law  of    grofsy  common  for  fo  many  beaftsj  liberties^  Aranchifes  vifible  or  local, 
%^^t£t  all  "*y  ^®  conveyed  by  way  of  ufe.  Jo,  127.  by  Doderidgc  J.  in  parlia- 
landt  and      nicHt  in  Lord  Willoughby  cafe. 
^  inheritances       1 4.  But  inheritances  perfonal^  which  have  no  relation  to  lands 

^^^jSd^t**  ^^  ^^^  hereditaments,  cannot  be  conveyed  by  way  of  ufe,  as  an^ 
snotMto  nuitiesi 


muitiis;  per  Dodderidge  J.   Jo.  127.  i  Can  in  Ld.  Winoughbv's  an  ofe*  Ut 

^^  petfrnaicta 

he  snuitQd  to  an  ufe»  m  mamtSttf  and  the  like ;  for  their  having  the  inheritance  confifb  in  taJdnt^ 
the  rmu  t  ibhe  cannot  have  the  freehold  opon  thetniil  and  confidence  to  permit  another  to  take 
the  profits. 

15.  Nothin2  that  ^i|r^x  ty  way  rfixtinguijhment^  can  be  granted 
to  an  life.  G.Xaw  ofufes,  &c.  281. 


(£•  a)  T^onjobofe  TJfe  a  Feoffment,  &c,  may  be.      [  247  } 

9ee  tit. 

Y«    A  Feoflfment  or  gift  to  die  ufe  of  an  alien  hntj  is  good ;  for  ule  Church. 
-^  is  nodiing  but  in  confcience ;  per  Yaxley.  Br.  Feoffments  T?f^* 
to Ufes,pl.  29.  cites  12 H.  7. 27.  uiZ^ 

nanU  to  ftand  feifed  to  the  ufe  tfUs  bruUr^  wi  alimt  tlie  fame  it  good,  and  the  nfe  will  arife  9 
per  Curiam.  Godb.  175.  pi.  3S&  HilL  16  Tac.  B.  R.  in  cafe  of  Godfrey  v.  Dixon.  .Buc 

I17  Roll  Ch.  J.  the  dianceqr  cannot  compd  one  to  execute  a  trull  for  an  alien.  Sty.  11.  Paich.  2  j 
Car.  in  caie  o(  the  king  ▼.  Holland. 

An  alien  could  90^  compel  the  fieofiise  to  execute  an  ufe  1  for  it  is  contrary  to  the  policy  of  the 
Uw  that  an  alien  Ihould  plead  or  be  impleaded  touching  lands  in  any  court  of  Che  Icingdom.  G. 
law  of  Ufet,  &C43»  The  king  (hall  have  the  ufe  of  an  alien  upon  his  purchafe  ;  for  the  ad^ 
vantage  a  man  receives  from  his  duty,  can  extend  no  farther  than  the  obligation  of  that  duty  reaches  ; 
hut  the  allegiance  of  an  alien  is  temporary,  and  therefora  fo  is  kis  property ;  and  fince  he  is  inca- 
pable of  perpetaialneis  of  fubje^on»  he  cannot  bo  procedled  in  any  eftate  that  is  of  perpetual  coott* 
nuance  ;  and  the  inconvenience  is  the  fmit  if  this  be  a  freehold  at  law,  or  a  trull.  Ibid^— But  the 
king  cannot  ieiie  the  land,  but  may  have  a  ful^oena  to  gee  the  profiu  or  the  eftate  executed  to  Iwdkp 
IbiX  104. 

2.  So  to  the  ufe  of  a  monk  is  ^ood ;  per  Yaxley,  for  the  fame  rea-  a  monk 
fon.    But  quaere  of  monk,  and  yet  a  monk  may  be  executor.  Br.  cannot  hav« 
Feoffments  to  Ufes,  pi.  29.  cites  12  H.  7.  27.  ^uofbehM 

vowed  perpetual  poverty,  and  therefore  cannot  have  property ;  but  he  may  be  an  execOior,  be- 
•caufe  polTelled  te  another's  ufe.  G.  Law  of  Ufes,  &c.  44. 

5.  Afeofiment  totheufeof  the^r/^/V;r/rx^^.  isvoid;  by  the  Anufecan, 
belt  opinion.   And  a  diverfity  was  taken  by  Tremaile,  that  of  things  ^JJ^jqI^ 
whidi  have  continuance,  as  feoffment,  leafe,  &c.  parifliioners  have  ri/bwurstnf 
DO  capacity;  but  contra  of  chattels  perfonal.  Br.  Feoffment  to  Ufes,  more  than 
pL  a9.,dtes  la  H.  7.  a;.  |,']?i^-^„, 

per  Dyer,  a  Le.  18.  in  Brent's  cafcw  G.  Law  of  Ufes,  lee.  44.  (^ys,  the  limitation  of  a  ufe  t% 

the  foot  of  tbtpanfh  of  D.  is  good,  though  no  corporation  s  for  though  they  are  capable  of  no  pro- 
perty at  common  law  in  the  thing  crufted,  becaufe  the  rules  of  pleading  require  perfons  claiming 
to  bring  themfelves  under  the  gift ;  and  no  indefinite  multitude,  without  publickallowance^  can 
take  by  a  geoercd  Rame»  yet  they  are  capable  of  a  tnift  1  for  here  the  complainants  do  not  derive  to 
themfelves  any  right  or  title  to  the  eftate,  but  ihew  that  it  has  been  abufed  andmifemployed  by  the- 
ewnersj  coatnry  to  confcience.— —Ibiid.  104.  S.  P. . 

-  4*  Feoffment  made  to  the  ufe  efSaliJburj  Plain^  or  of  the  moon^  the 
feoffment  is  good,  and  die  ufe  void ;  per  Brian.  But  per  Markham, 
all  is  void,  (^sere  inde ;  fbr  it  feems  that  the  feoffment  fliall  be  to  the 
ufe  of  the  feoffor,  becauie  it  was  done  without  confideration.  Br. 
Feoffments  to  Ufes,  pi.  37.  cites  7  £.  4.  16. 

5.  In  quare  impedit  the  defendant  pleaded  a  feoffment  of  the  ma-  •  s.  p.  nor 
nor,  with  the  advowfon  appendant,  to  the  lUe  of  the  defendant  y^r  /i/r,  i^the  ufo 
and  ajier  utheufiof  the  king\  and  per  Cur.  the  king  cannot  take  ^^J,^  * 

but 
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Q&d. 


Uitf.  Br.      W  W  matter  of  record;  *  for  he  cannot  hofvrft^ffka:  to  hit  ufi.  Bn 
R***^t.6t.  Feoflrments,  &c,  pi.  17.  cites  21  H.  7.  28. 

«kes  a.  C.-^«-»Th«  king  may  b«  cefty  que  ufe ;  bot  cben  the  dedaration  of  uf^y  and  the ooavtt«iM 
kiUfy  mvift  boCb  be  macur  oi  recopd^  bficaufe  the  king's  litle  is  cooi^oundol  of  both  ;  I  faf ,  noe 
,  appearing  of  record,  but  by  conveyance  of  record :  And  therefore  if  I  cov:tnant  luiib  J,  S,  ta  ieoy  a 
Juie  to  bim  to  the  kitig's  ufe^  which  I  do  accordingly!  and  this  tUedoi  covenant  he  not  inroUed,  and  the  deed 
be  fouad  by  office,  the  u^e  vell^th  oot ;  biit  e  coRvwfo  [if]  inroliedy  and  the  fooJSinent  alfo  be 
found  by  office,  the  ufe  vefteth.  Ld.  Bacon's  Readijigs  on  the  Statute  of  TTfes,  ^49.-«*^Biit  if  I 
levy  ajM^,  or  fufFer  a  recovery  to  the  kinf^s  ufe,  and  dec  Lire  the  ufe  by  deed  of  covtruvt  inrolUd,  though  tbs 
iu^  he  mot  party,  yet  it  is  good  enough.  Ld.  Bacon's  Reading  on  the  Statute  of  Ufes,  350.-0. 
I«aw  of  UfeSy  &c.  44.  fays  that  though  the  king  cannot  have  feoffees  to  his  ufe,  bcqaufe  lie  cannot 
take  but  by  matter  of  record  ;  yet  be  may  t^e  it  when  the  ufe  is  found  of  record,  w)iere  an 
ofiiceis  found  of  the  whole  matter. 


[248] 

If  one 
makes  fe«- 
dimefttto 

tfieufeof 
himMffor 
Isfie,  and 
after  to  the 


6.  Afne  was  levied  to  J.  S.  to  the  ufe  ofB.fordife ;  and  after  to 
the  ufe  of  the  ciildren  (f  C.  procreatts,  C.  at  die  tinie  of  the  limita- 
tion, h^  2  fc^ns,  and  before  the  death  of  B.  had  iiHie  two  daughters. 
It  was  adjudged  by  3  juftices,  but  Owen  e  contra,  in  this  cafe,  that 
the  daughters  poftnatae  ihould  not  take,  but  onlv  the  children  whidi 
were  in  ejp  at  thetime  of  the  limitationt  Cro.  if.  334.  pi.  i,  Trin.  6 
Eliz.  C,  B.  Frederick  v.  Frederick. 

vf^ofhis 

Jrj^  iffrn  mah  btrtafitr  to  be.  bmv;  here  ao  ufe  vefts  in  the  fpn.  Arg.  DaL  1 13.  pi.  4.  x4  EUe.  in 
Vt  cafe. 

7.  A  ufe  to  a  per/in  wuertnin  is  not  void  in  the  firft  liinttadon,  but 
executes  not  till  the  perfoh  be  in  efle ;  fb  that  this  is  pofitive,  that  an 
life*  fhaiil  never  be  in  abeyance,  as  a  remainder  may  be,  but  ever  in  2 
perfon  certain,  upon  the  words  of  the  ftatute  >  and  the  eftate  of  the 
feoiFees  iball  be  in  him  or  them  which  have  the  ufe.  The  reafon  is, 
becaufe  no  confidence  can  be  repofed  in  a  perfon  unknown  and  un- 
certain, and  therefore  if  I  make  z  feoffment  to  the  ifeofy.  S.forlife^ 
and  then  to  the  ufe  of  the  right  heirs  of  J.  D.  the  remainder  is  not 
in  abeyance,  but  the  reverfion  is  in  the  feoffor  (quoufque  ;)  ib  that 
upon  the  matter  all  perfens  uncertain  in  ufe,  are  like  conditions  or 
limitations  precedent.  Ld.  Bacon's  Readings  on  the  Statuts  of 
Ufes,  350. 

8.  &  if  I  enfeoff  one  to  the  ufe  of  J,  S,  for  years^  the  remainder 
io  the  right  heirs  of  J,  />•  this  is  in  abeyance  not  executed,  and' 
therefore  not  void.  Ld.  Bacon's  Reading  on  the  Statute  of  Ufes^ 

350. 

9.  A  corporation  may  take  an  ufe,  and  yet  it  is  not  material  whedier 

the  feoffment  or  the  declaration  be  by  deed  S  hut  I  may  enfeoff  T.  S.  to 
the  ufe  of  a  corporation,  and  this  ufe  i^ay  be  averred.  Ld.  mcon'9 
Reading  on  the  Statute  of  Ufes,  350./  * 

cannot  li-  , 

mic  a  ufe  without  deed.  Ibid.  355. 

10.  If  a  man  covenants  toftandfeifed  to  the  ufe  offuch  perfone  as 
y.  S,  fhall  name,  this  is  void,  though  J.  S.  iiames  one  of  the  coventf>» 
tor's  fons.  But  if  a  man  covenants  to  fland  feifed  to  the  ufe  of  fuch 
ofhisfons  or  coufins  as  J.  5.  Jball  namtj  this  is  good,  if  he  makes  the 
nomination ;  for  a  general  covenant  that  extends  farther  than  a  man's 
own  kindred  is  void,  and  falls  not  within  the  equitable  confideration;^ 
and  being  in  its  creation  void,  it  can  never  be  made  good.  G.  Law  * 
q[  Ufes,  &c.  49. 

X  (F.  a)  Deed 


Acorpor*- 
tioti  may 
take  a  ufe 
without 
deed,  but 


^tm  24^ 


(f.  2)  Deed  and  Will.     Out  of  what  the  Eftatd  /  . 
will  arife.   Out  of  the  Deed,  or  out  of  the  fFi/I. 

I*     A  Man  made  vt  feoffment  to  C.  to  the  ufe  ofhhlaft  will,  expirejjed  S.  C  cited 
-^^^  in  the  fame  deed,  viz.   To  bis  own  proper  ufe  for  his  life,  and  ^'  ^J^  ^^ 
'after  to  S«  his  ion  in  tail,  &c.and  after  he  made  a  leafe  for  years,  and  .6, 37.  That 
died.  And  it  was  the  opinion  of  the  court,  and  all  except  Shelley,  that  the  le;ife 
he  may  alter  his  will  in  this  cafe ;  for  where  this  vjord  will  is  exprejed  ^l*^*"^ 
in  the  deed  orfchedule,  he  may  ^A^r  his  will  notwithftanding  the  other  [^  being  ex- 
words  -,  but  where  the  ufe  is  declared  upon  the  livery,  without  this  picfslyde- 
word  will,  there  he  cannot  alter  his  will.     Br.  Feoffments,  &c.  pL  i.  blared  to  be 
citesi9H.8.ti.  -',^;:f?„ 

it  fuppofes  a  power  in  liin^  to  change  it.  TbiJ.  212.  fays  it  is  the  fame  if  he  fuflers  a  recovery 
to  •  Che  ufe  of  his  laft  will,  and  declares  ufes  by  <!ecd  in  the  mean  time ;  yet  they  are  revocable, 
being  founded,  on  a  recovery  fuffeied  to  ufes  that  were  alt«:rable  at  the  will  of  A.  Therefore  ia 
fuch  a  cafe  he  may  either  declare  new  ufes,  or  if  he  makes  a  leafe  for  years,  that  (hall  bind  th6 
perfons  nominated  by  the  declaration  of  the  ufes  to  the  will^  cites  Hob.  349.  Bro.  337.  b.  19  H.  8^ 
12.  Dy.  166.  324.  *[249] 

2.  When  feoffment  is  made  to  perform  his  will,  or  to  the  ufe  of  And.  245. 
his  will,  and  after  the  feoffor  devifed  that  his  feoffees  fhall  have  the  pi»  »59'  s. 
land  for  certain  time.     Adjudged  that  the  land  paffes  by  the  will ;  ~^that 
f9r  there  is  a  diverfity  where  feoffment  is  made  to  the  ule  of  a  will,  the  feoffor 
or  of  performance  of  a  will,  or  to  fuch  ufes  as  feoffor  Jhall  declare  by  has  the  fce^ 
his  will;  for  in  the  firfl:  cafe  tlie  ufe  of  the  feoffment  immediately  JJ^f f/^J^  **** 
executes  in  the  feoffor;  in  the  laff  cafe  it  is  in  him  only,  for  want  land  as  if  no 
of  the  confideration  in  the  feoffees  till  the  will  is  made:  fo  that  in  feoffoicnt 
the  firft  cafe  the  devife  Ihall  be  dcvife  of  a  tenant  in  poffeifion  of  *^j**!!I*£g; 
the  land ;  in  the  2d  cafe  the  will  fliall  be  but  inftrument  to  convey  xga.  pi. 
the  ufe  of  the  feoffment.     Mo.  280.  pi.  434.  Mich.  31  &  32  Eliz.  276.  s.  c. 
C.  B.     Batty  v.  Trevillion.  5"'  ^^'     . 

J  does  not  ii(<. 

pear. S.  C.  and  fame  diverfity  cited  Mo.  516.  in  Lord  Buckhxtrst's  Case,  that  wbeti 

the  reference  is  to  the  difpofition  by  his  will,  thera  the  will  is  the  fubftancc  to  gnidc  tlie  matter. 
But  whrn  the  reference  iS  to  perfons  whom  he  Ihall  name  by  his  will,  there  tlic  will  is  but 
circumdance,  and  inftrument  to  name  the  perfons  ;  and  the  perfons  ihall  take  nothing  but  Che 
naming  by  the  wiDy  and  thtfuhjlance  by  the  livery.— -See  pi.  3. 

3.  It  was  refolved  by  advice  of  all  the  judices  in  England,  ifl:*  6  Rep.  17. 
that  when  feoffment  is  made  to  the  ufe  of  a  lajl  will,  t\i^fioffor  has  ^^  J^'^^' 
the  land  again  by  the  ufe,  and  this  is  intended  to  the  feoffor  and  his  z\\i.  Sijt 
heirs.     2dly,  That  when  he  limits  the  ufe  upon  ejtate  \  executed  to  Edvar^ 

fueh  a  perfon,  and  cf fuch  eflate  as  he  full  name  by  his  will,  there  he  ^r^V' 
has  power  to  limit  a  ufe  by  the  will ;  and  this  (hall  not  enure  by  accordin** 
will  as  a  devife,  but  upon  the  ftatute  executed  as  limitation  of  ufe.  lyi  and 
3Jly,  If  he  has  eflate  which  he  may  pafs  by  will,  and  has  alfo  'a  power  ^^^^^^^\ 

to  limit  a  ufe  ofthefatne  land  as  is  aforcfaid,  that  in  fuch  cafe,  if  he   p.  r. 

dsvifes  the  land  generally,  the  devifee  is  in  by  the  devife  in  eftate ;  Cro.  fi.?77. 
but  if  he  limits  the  ufe  by  fpecial  words,  he  ihall  be  in  of  the  ufe  upon  P^- 1\!!^^?* 
the  ftatute  executed.  4thly,  If  he  has  poiver  to  limit  an  ufgy  and  no  ^^^  c.  but 
power  to  devife  the  land  in  eftate-^  there  if  he  devifes  the  land  gene-  adjornatur. 
Vol.  Xm  T  rally, 


9 

Ci 


Z4?  ®f^* 


:ro»J.  rallv,  this  iball  enure  as  a  ;( limitation  of  the  ufe;  becaufe  other* 

Trim*"a*Iac  ^^  '^  ^''  '^^  ^^'"^^  ^  ^'^  ^^  principal  cafe  he  could  not  devife  the 
B.  r'  s.  c.  land  becaufe  he  liad  conveyed  two  parts  before.  Mo.  567.  pi.  773, 
andjadgp     farkcr  V.  Sir  Edward  Clcre, 

menc  af- 
firmed.   And  Coke  Attorney  General,  fsid  that  Hvssey's  cafe  in  the  exchequer,  after  arga* 
jnenty  was  adjudged  accordingly,  th.it  it  (hould  not  ennre  as  a  devife,  but  as  a  limitation  upon 
the  former  feoffment  j  for  otherwife  the  will  would  be  utterly  void.  3.  C.  cited  Mo»  61 1- 

pL  84z.'*-Gilb.  Law  of  Ufes,  zic,  211.  cites  S.  C.  and  the  diflinction  as  above  in  Mo.— — >S.  C. 
cited  ibid.  204,  205.  and  fays  the  reafon  of  the  diverlky  fcems  to  be^his,  in  the  firfk  cafe  he  hav- 
ing limited  no  ufes,  apd  havinjr  a  ufe  to  him  and  his  heirs,  the  foo^Ement  in  both  cafes  beins  made 
without  confideration,  the  llatute  executes  the  ellate  fully  in  him  again,  and  leaves  nothing 
ip  the  fer^ffee ;  but  in  the  latter  cafe,  there  bciHg  nfes  exprefsly  named,  though  the  feoflbr 
had  his  eflate  agjin,  yet  tiiere  is  a  pnlQhility  left  in  the  feotfee,  w!iich  becomes  an  eltate  when  the 
contingency  happens  ;  but  then  it  will  be  obje^d,  that  thefirft  feoffment  being  made  upon  truft 
and  confidence  to  perform  his  Laft  v^ill,  this  was  a  ufe  in  contingency  ;  and  fo  there  is  the  fame 
reafon  for  this  cafe  as  for  the  other ;  but  it  may  he  anfwereil,  that  this  is  no  ufe;  or  if  it  were  one 
at  common  law,  yet  that  is  now  deClrnyed  by  the  feoffee,  who  can  never  perform  the  trnft  re- 
pofed  in  him  becaufe  Che  eftate  prefently  by  the  act  out  of  him ;  at  commufi  law,  it  might  be  a 
ufe^  f(fr  he  had  an  eftate  in  him;  fo  that  he  could  perform  the  will  of  the  devifor.  But  in  the 
other  cafe>  the  will  is  but  a  dire^ion  of  the  perfons,and  the  eftates  they  fhail  h»ve  according  to 
this  power  referved  upon  the  feoffment,  and  tliere  upon  the  origmal  feoffment  there  was  nothing 
for  the  feoffees  to  do. 

When  the  feofiment  was  made  to  the  ufe  of  the  feofRnr's  laft  will,  this  was  expounded  to 
be  no  more  than  referving  a  power  to  difpofe  of  the  land  by  will,  which  as  owner  he  might 
do  before,  and  hot  that  he  defigned  himfelf  to  raife  a  particular  authority  tt>  limit  an  ufe  to 
this  or  that  perfon  upon  the  feoffment;  fo  the  feoffment  being  made  without  confideration, 
ivas  to  the  ufe  of  him  and  his  heirs ;  and  therefore  when  he  dilpofes  of  the  land,  though  he  did 
It  at  having  a  power  by  the  feoffment,  yet  the  will  took  effect,  as  he  was  owner  of  the  land.  But 
this  diflinc^ion  feems  to  roe  to  have  no  manner  of  reafon  or  ground  for  it  in  any  fair  conftru^on* 
Gitb.  Law  of  Ufes,  2x0. 

*  f  ^s  if  one  levy  zfne  to  fuck  ujet  as  htjhall  name  hy  bis  will,  and  he  declares  them  after  by  his 
vfiW,  yet  this  fhall  not  be  devife  of  the  land,  but  it  (hal4  pafs  by  the  eflate  executed.  Arg.  Mo. 
%6tm  pi.  4T2.  in  Lady  Grefham's  cafe« 

%  And  (hall  not  enure  as  a  devife.  Arg.  Mo.  519.  cites  35  Eliz.  at  St.  Alban*s  terro>  refolved 
in  the  cafe  of  Thomas  v.  Gwinn. 

♦[250] 

It  wasar-  4.,  Feoffment  by  A.  ofxjeviral  acres^  whereof  one  was  leafed  to 

fh^ogh*a*  JB.  and  the  other  to  C.  to  the  ufe  of  his  laft  will.     A.  makes  livery 

conveyance  on  the  feveral  acres,  but  B.  refufes  ta  attorn. — A.  makes  his  will, 

mav  enure  and  declares  the  ufe  to  himfelf  for  life,  the  remainder  to  a  ftranger* 

ami^ytt  ^'  ?^^^^^  *'^  C/^^^^  '^  ^^^^  /^<#«^j  a"^  *e  feofFec  dies.    Per  Cur. 

it  cannot  This  does  not  enure  to  make  attornment  and  furrcnder,  as  express 

enure  for  furrender  will ;  for  expreis  furrender  admits  the  reverfion  to  be  in 

part  m  one  ^^  grantee  to  whom  the  furrender  is  made.     But  here,  before  at- 

courfe  and  »  t  »  •  1     /-  1 

pare  in  an.  tornment,  the  grantee  has  nothing ;  and  alter  attornment,  the  par- 
other,  and  ticular  eftate  being  granted,  it  (hall  be  dcowned  in  the  reverfion ; 
for  that  this  j^^ J  though  the  words  of  the  devife  are  that  his  feoffees  and  all  other 
^Ma4^^  perfons,Vhich  after  bis  deceafe  ihall  be  feifed,  (hajl  be  feifed  to 
/or  on*  kicrt  the  fame  ufes  before  declared ;  and  of  B.'s  acre  he  has  no  feofFeey 
^«^^Jf^f'*"  but  ^z  feoffment  void  for  want  tf  attornment^  yet  it  was  agreed  that 
of'/iv  /to/-  ^^  devife  was  good.     2  BrownJ.  51.  Hill.  8  Jac.  Cr  B.    Bone  v. 

^nt  for  the      StrettOI)* 
ofifr  aert  j  , 

for  it  i>  agreed  in  Sir  Rowland  HsYwoon's  Case,  a  Hep.  35.  a.  6  Rep.  i3.  a.  SrR  Edward 
Clkkk's  Case,  and  alfo  in  this  cafe,  the  devifor  has  exprefsly  declared  that  the  Land  fhall  pafs  by 
the  feoffment,  and  that  the  will  ihall  be  but  a  declaration  of  the  ufe  of  the  feoffment,  and  fo  no* 
thin*;  f)\aU  |»lsby  the  devifv ;  to  which  the  juftices  feeraed  to  accord^  and  fo  it  was  adjudged  ac* 
r.ordra;^ly.    &  BrownU  5a.    Bone  v.  Stretton. 

5.  A. 


$•  A  fine  is  levied^  to  the  ufe  of  fuch  pcrfonsj  and  for  fuch  eftatcs,  ff^' 39- 
as  the  conufor  (hould  limit  and  appoint  by  his  laft  will.    He  after  iq  ^^^  ^ou^' 
this  covenants  tojland  feifed  rfthefe  lands  to  the  ufe  of  bis  idfon  and  of  wards. 
bis  beirs^  and  then  tnaies  bis  willy  and  difpofes  of^  the  ejlate  therein  ?J?"^'*. 
according  to  the  power.    The  queftion  was,  which  of  ijiefc  difpofi-  ^"^ 
tioRS  (hould  take  place,  the  deed  or  the  will  ?  the  will  was  accord- 
ing to  the  power,  referved  upon  the  fine,  and  the  deed  intervened  ie^ 
fire  they  came  to  execute  this  tower.    It  was  there  held,  that  having 
made  a  difpofltioji  of  the  eftate  by  deed,  though  by  a  covenant  to 
ftand  feifed,  that  fiiould  take  effed ;  and  the  wuL,  though  made  ac- 
cording to  the  power,  came  too  late  xx>  execute  it.  Chan.  Cafes,  lOOy 
loi.  per  Hdt.  Ch.  J.  in  his  argument  in  cafe  of  Bath  v.  Monta- 
^e,  cites  Lee  39.  Broad's  cafe. 

6#  Cotybolder  furrenders  to  the  ufe  of  his  laft  wilL  The  will 
is  only  declaratory  of  the  ufes  of  the  furrender,  and  Qothing  pafles 
by  the  will,  but  all  pafTes  by  the  furrender;  per  Williams  J.  and 
agreed  per  Fleming  Ch«  J.  Bult  200.  Pafch.  lO  Jac.  Se« 
maine  v.  •  •  .  • 

7.  A.  enfeoffed  B.  and  C.  to  the  ufe  of  bimfelffor  lifcj  and  aftef 
his  deccaie  to  the  ufe  of  iiich  perfon  or  perfons  as  he  mould  appoint 
by  hh  will,  for  fuch  interefts  or  otherwife  as  in  his  laid  will  (hould 
be  ipecified.-— A.  made  his  will,  which  being  without  reference 
to  the  feaffmeot,  the  law  will  conftrue  it  as  the  will  of  him  that  is 
owner,  and  may  difpofe  of  it  as  owner,  and  not  as  declaration  of  the 
«fes,  wUch  is  an  ai^ority  only ;  fo  that  what  the  will  was  fuffictenC 
to  pa&  as  a  will,  pafles  by  it ;  but  other  diings  therein  devifed, 
whicb  would  pais  as  by  a  declaration  of  the  ufes  of  the  deed,  will 
not  pafs ;  and  it  cannot  be  conftrued  a  will  for  one  part,  and  vn  au* 
thority  for  another ;  per  3  juftices  againft  Croke  J*  Cro.  Car.  38* 
]d«  5.  Trin.  2  Car.  C.  B.    Brown  v.  Tailor. 

^  8.  Sir  W.  D.  enfeoffed  feveral  to  fuch*ufes  as  be  Jhouid declare  hy  J^,  cited  ^ 
Us  will  in  writing,    if,  in  purfuance  of  that  feoffment,  he  bad  li-  Fleming 
mited  the  ulcs  by  his  will,  the  will  had  becM  but  declaratory ;  though  ^l\^ 
if  he  had  made  zfeoffhunt  to  the  ufe  of  the  will  it  had  been  otherwife,  jq  s'ima(« 
accofding  ♦to  fSiR  Edw.  Cleer's  Case.   6  Rep.  18.  Vent.  v^%a£tp 
194.  Pafch.  24  Car.  2.  B.  R.  In  Sir  Ralph  Bovey's  cafe.  "^^^ 

will  is  only  directory.— lo  R«p.  S6.  in  Luveis't  dfe*' 

.9.  And  Hale  fald,  that  my  Lord  Coke  made  tl  feoffment  (provided 
that  be  might  difpofe  by  his  will)  to  the  ufe  of  the  feofF^e  and  his 
heirs ;  and  refolved,  in  that  cafe,  he  might  declare  the  ufe  by  his 
will,  which  (hould  arife  out  of  the  feoffuient.  Vent.  I,94«  iu  Sir 
Ralph  Bovev's  cafe. 

16.  \f  zjetiUmint  be  made  and  lands  charged  with  fuch  a  fum  ff 
money  as  a  will  fhall  declare^  the  will  in  fuch  cafe  wiU  be  but  die* 
clarative^  and  not  operative.     Cited  2  Vent.  367.  in  Lord  Paw* 
IfiT'^  cafe,  as  the  cafe  of  BoikI  v.  Ricbardfon. 


T  t  (G.  a)    Ruin 


951  ^^tfi» 


(G.  a)     Rules  relating  to  Ufes. 

r.  T  T  S  E  S  are  hot  allowable  but  as  they  are  confinant  to  the  rules 
^    in  law  and  reaf&n^  by  Anderfon  Ch.  J.  Cro.  E.  334.  Trin. 
36  Eliz.  C.  B,  in  cafe  of  Frederick  v.  Frederick. 

2,  This  rule  is  to  be  obferved  in  ufes,  that  in  every  cafe  there  is 
to  be  donor  and  donee^  who  (hall  take  as  well  in  limitation  of  an  ufe 
as  of  an  eftate  executed ;  and  though  the  common  law  knows  no* 
thing  of  ufe,  yet  now  by  thejiatute  an  ufe  is  an  ejlate^  and  to  take 
fuch  an  eftate  there  ought  to  be  a  donee ;  per  Walmfley.  Cro.  E.^ 
334.  in  cafe  of  Frederick  v.  Frederick. 


(H.  a).    Good  or  not.     Limited  upon  nvbat. 

I.  A  N  ufe  to  be  raifed  on  an  impojfibility  (ball  never  arife,  as  if  I 
-^  covenant  to  ftand  feifed  to  the  ufe  of  B.  and  his  heirs,  afier 
the  end  of  a  term  for  years,  which  y.  S.  has  in  the  manor  of  D, 
whereas  y.  S*  has  no  term  in  it^  in  fuch  cafe  tlie  ufe  (hall  never 
arife.  Arg.  Le.  195.  And  S.  P.  admitted,  ibid.  199.  pi.  279.  in 
Ld.  Paget's  cafe. 

2.  An  ufe  (hall  begin  on  a  contingency ;  per  Gawdy  J.  and  cites 
^7  H.  8.  5.  And  if  A.  and  B.  covenant  by  indenture  that  A.'s 
fon  (hall  mar^r  P.'s  daughter,  on  which  B.  pays  A.  lOO  1.  and  A. 
covenants  that  if  the  marriage  do  not  take  efted,  that  A.'s  (eoffees 
(hall  fufFer  B.  his  executors  and  afligns  to  have  the  iflues  and  pro* 
fits  of  certain  lands,  till  B.  his  executors  and  afiign  (hall  be  con- 
tented of  the  (aid  100 1,  b^  A.  his  executors  or  affigns,  there  if  the 
marriage  takes  not  efFe£l  upon  fuch  contingent,  the  ufe  (hall  ari(e 
to  B.  Per  Man  wood  J.  2  Le.  16.  pL  25.  in  Brent's  cafe. 
Le.  164.  3*  ^f^^^f^^  ufe  may  well  be  raifed  on  non^terformance  rfa  con* 

»66.pi.355.  dhion^y  per  Glanvil.     Cro.  E.  689.  in  cafe  of  Smith  v.  Warren, 
ao  Eiiz.  in    cites  it  as  adiuds^ed  in  PI.  C.  Bracebridge's  cafe. 

bridge's  calc  acconMngly.  Mo.  90.  pi.  243.  S.  C.  by  name  of  Hartwell  v.  Lucas.        2  Le. 

aaiy  222.  pi.  23 1.  S.  C-i         .3.  P.  by  MauwooU  J.    2  Le.  16.  pi.  25.  io  Brent's  cafe. 

[  2  ^2 1  (I'  ^)     limited  infuturo. 

■ 

I.  T  F  a  man  covenants  that  afier  his  ineafe  his  heirs  Jhall  ftand 
,    fiifid  to  the  ufe  of  his  younger  fon,  it  is  voidj  per  Hobart 

Ch.  J.  Hob.  313.  in  cafe  of  Kibbet  v.  Lee. 
Soofa^<«r-       2.  Limitation  of  an  eftate  on  a  covenant  to  Jf and  feifed  mzy  he 
ff  the  con/*  ^^^^  ^o  commence  afier  the  anceftor*s  cleccafe^  for  the  old  feifin  of 
fidcratic^n     the  Covenantor  is  enough  to  fupport  it.  Arg.  2  Med.  208.  in  cafe 

be  good  ;        of  SoUthCOt  V,  StOWel. 

anu  fo  of  .  . 

limitation  of  ure  upon  fioffmenty  fine^  or  recovery  \  for  life  is  volatile,  and  may  commence  in  /«- 
tufo\  but  nui  ib  where  the  eftate  pafTei  by  Ihnry  to  avoid  aoeyauce  and  the  incongruity  that  any- 

ihould 


ftkoM  have  a  particnbr  eftste  without  donor  of  leflor ;  and  this  is  hf  nile  of  common  law.  But 
in  the  cafe  ef  ufes  it  is  raifed  out  of  franktenemeot,  aad  wheu  it  is  raifed,  the  llatute  27  /£•  S  traaf« 
fers  that  to  the  poffefUon.    Jenk..  147.  pL.  37* 

3.  Where  a  new  rent  is  created,  though  for  life  or  in  fee,  it  *»'  y^htrt 
may  in  its  creation  be  limited  to  take  effixl  at  any  time  in  future^  ^nmted 
becaufe  it  has  no  exiftence  till  that  time  comes,  and  fo  no  fufpen-  for  life, or 
fion  of  any  freehold,     Carth.  308.  PafcL  6  W.  &  M.  B.  R.  Of-  in  fee  to 
mere  v.  Sheaf.  commence 

in  future^ 
there  the  srant  is  voidt  becaufe  there  is  a  rent  in  edh,  and  fo  the  fireehold  of  that  rent  which  was 
in  elTe  at  the  time  of  the  grant  will  be  fufnended,  and  therefore  foch  grant  is  void*  Carth.  308. 
Ofmere  v.  Sheaf— Cailh.  35*.  Arj?.  S.  P.  in  cafe  of  the  King  v.  Kemp.— The /jwr  law  of  a 
mw  ofi:e ;  and  the  fame  difference  is  between  a  new  and  old  office  aat  between  a  new  and  old  rent. 
Carth.  35a.  Trin.  7  W.  3.  B.  R.  tlie  King  v.  Kemp. 

4.  A  feoffment  to  the  ufe  of  the  right  heirs  of  J*  S.  after  the 
death  of  J.  S»  is  a  future  ufe;  but  if  it  were  limicedf  to  arife  after 
the  death  of  one  without  liFue,  this  is  void,  without  a  particular  ef- 
tate  to  fupport  it.  So  is  Pell  and  Brown's  cafe,  unleis  the  dying 
without  ifl'ue  be  within  a  certain  term,  as  within  the  life  of  a  man ; 
for  otherwife  the  law  will  not  exped  the  veiling  of  it^  but  will 
conftrue  the  limitation  to  be  void,  becaufe  the  poffibility  is  foreign;' 

per  Holt  Ch.  J.  and  fays  that  Holcroft's  cafe  in  •  Moor  is  ex-  •  Mo.  4S6. 
prefe.     12  Mod.  39.   Pafch.   5  W  &  M.  in  cafe  of  Davis  v.  p^  ^86. 
^pecd. 

(K.  a)     New  U/es.    Where  well  limited  upon  a  re- 
vocation or  Power  referred. 

I.  A  Suffered  a  common  recoveryy  and  13  H.  8.  declared  the  ufes' 
-'*•  to  be  to  I  he  intent  the  recoverors  fl)ould  perform  his  will 
touching  the  difpofition  of  thofe  lands,  and  then  willed,  fo  and  fo ; 
per  Dyer  Ch.  J.  A.  may  at  any  time  alter  this  will  and  the  ufes  di- 
refled  in  it;  for  will  and  laft  will  are  intended  all  one.  And  this 
indenture  is  quafi  a  will  which  is  changeable  \  and  the  other  juf- 
tices  agreed  to  this  opinion.  D.  314.  b.  pi.  97.  Trin.  14  £liz* 
Anon. 

2*  A.  feifed  in  fee,  and  having  iffue  only  three  daughters,  B.  C.  Cro.  E.  34. 
and  D.  covenanted  Ujiand feifed  to  the  ufe  of  himfelffor  life^  and  af-  \^]^  ^^^ 
ter  his  deceafe,  then  to  the  ufe  of  his  daughter s^  and  if  any  die  without  Eiiz. 
iffiie  their  part  to  go  to  She  furvivors  and  the  heirs  of  their  bo^iiesy  Mil  dm  ay 
provided  that  *  itjhallbe  lawful  for  thefaidA.  to  limit  any  part  of  the  ]";„  s;^c.** 
faidlandby  will  for  the  advancement  of  any  perfon  for  ■Kfe'^  lives  ^r.  ar.aj.  g- 
ytars^for  payment  of  his  debts  j  or  legacies,  preferment  ofkisfervants^  "^-t  ^^w 
Qr   other  reafonabte  conjideration*     B,  died  without  ifjiu^  then  A.   g  iV^^f/," 
affigned  great  part  of  the  land  limited  before  tc  B.  to  D.  for  the  x.u,  piovifo 
advancement   of  D.  and  the  heirs  of  her  body  for  1000  years.  wabtoUn^t 
Adjudged  by  aU  the  juftices  of  England,  that  the  limiution  for  j;;^;!;^/;J 
1000  years  was  void,  and  not  warranted  by  the  faid  proviib.     i   ,ui>tc,  ^cc. 
Rep.  175.  a.  b.  Hill.  26  Eliz,  in  the  Court  of  Wards,  Mildmay's  puteiment 

cafe  ofMsfer. 

other  reafonable  confiderations,  &c.  and  this  demife  for  1000  years  is  not  reafuoabic,  nor  can  it  he 
for  the  advaocemont  of  the  blood  of  A.  which  was  the  intent  of  the  iudettturey  fur  it  fiull  go 

•[253]  .  T3    .     ^ 
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to  D.*s  huiband  if  he  {vrvivrs  htr,  9n6  tf  D.  furvfves  bini,  it  wUt  ;:o  to  Kbr  executor  on  her  d^Jthv 
smd  by  no  poffibility  can  go  to  the  heirs  or  blood  of  A.  but  will  go  to  flrangers*  Befides  C. 
by  the  indenture  was  to  have  a  part  of  tc,  whereas  by  this  leafe  all  her  iater?ll  in  effect  \s  quite 
taken  away  contrary  to  the  intent  of  the  indenture.  Mo.  144.  pi.  2^7.  S.  C.  Jenk. 

^47.  pit  36.  S.  C.  - 

3,  M.  a  widow  made  a  ftoffmint  in  fee  to  the  ujt  ofberfelffor 
Itfity  remainder  to  B.  ber  youngeft  fin  in  tailj  remainders  over,  rever- 
fion  to  ber  own  right  beirs^  with  a  power  of  revocation  on  tender  of 
lal.  to  the  feoffees,  and  that  then  the  faid  ufes  ihould  be  void,  and 
that  the  feoiFees  (hould  ftand  feifed  to  fuch  new  ufes  as  (be  fliould 
declare ;  afterwards  by  another  dadjhi  did  nvois  the  former  ufes^ 
and  declared  that  tbe/eoffiis  and  their  heirs  Jhould  ftand  fiifed  of  the 
lands  to  the  ufi  of  G,  tF.for  life^  remainder  to  berfelffir  lifey  r/- 
mainder  to  B,  in  tail,  witli  remainder  as  )>efore }  afterwards  B«  died» 
leaving  iiTue  a  daughter,  then  M.  died,  leaving  A.  her  eldeft  foa 
and  heir«  It  feems,  that  if  A.  had  entered  after  the  death  of  M. 
(which  he  did  not)  that  in  fuch  cafe  he  had  defeated  clearly  the  ef- 
tates  and  ufes  limited  by  the  firfl  indenture;  but  not  having  en* 
tered,  the  Attorney  General  thought  it  clear  that  the  eftate  limited 
in  tail  to  B.  was  not  avoided.  And  vet  it  feems  that  the  laft  limi- 
tation in  the  new  indenture  is  not  (ufficient  to  fettle  good  ufes  de 
novo,  but  that  the  old  ufes  being  void  the  land  defcends.  Mo.  744. 
pi.  1023.  Pafch.  4a  EKz.  in  the  court  of  wards.  Vernon*s  cafe. 

4.  A.  feifed  in  fee  infeoffed  J^  S.  and  J.  AT.  to  the  ufe  of  himfilf 
for  life^  remainders  over  with  a  power  of  revocation  on  tender  of  I2d. 

&c.  to  the  feoffees,  and  then  tbefaid  ufes  to  ceafe^  and  to  be  to  the 
ufe  ofbim  and  bis  heirs  \  accordingly  A.  revokes^  and  by  a  new  deed 
not  appear,  d^ctares  that  J.  S.  and  J.  N.  for  good  canfideration  in  the  deed  ex^ 
prejed,  JbouldjJand  fii/ed  of  the  faid  land  to  the  ufe  of  himfelf,  &c^ 
But  held  diat  diis  2d  indenture  is  not  fufficicnt  to  raife  the  new 
ufes ;  for  though  the  confideration,  (viz.  blood  aiid  aiFe^lioa)  be 
fufficient^  yet  he  does  not  covenant  to  raife  them  out  of  his  own  pM'-* 
fion^  but  that  his  feoffees  JbcuU  be  feifed.  So  that  none  but  they  ibaU 
ftand  feifed,  whereas  he  has  not  uny  feoffees^  and  therefore  no  ujfe  can 
arife.  And  the  intent  (hall  not  make  it  to  be  conftrued  that  h« 
himfelf  (hall  ftand  feifed,  feeing  that  he  has  no  feoffees.  Cro.  £% 
856.  pL  21.  Mich.  43  &  44  £Uz«  C.  B«    Atwaters  v.  Bird. 
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J  254  ]       (L.  a)     Limitation.     Good.     Fee  after  a  Fee. 
ec  ExecQ- 

1017  dcvife.  J,    rpEOF  FME  2iT  in  fee  by  A.  to  two  to  the  ufe  of  A.  and^ 

-*  -B.  for  their  lives,  r«nainder  to  C.  their  fon  for  hfa  life>  and 
after  to  other  two  feo^es  to  the  ufe  of  the  heirs  of  the  body  of  C. 
&C.  All  the  juftices^d  diat  the  2d  feoflRees  bad  not  the  fee>  becaufe  ^ 
the  fee-Cmple  was  given  before  10  thefirft  feoffees ;  and  one  fee-fimple 
cannot  depend  on  another^  notwithftanding  dnt  after  the*  deter- 
mining of  the  former  ufes  for  life,  the  fee-umple  (boukl  be  f  efted 
again  in  the  heirs  of  the  feoffor:  and  that  the  words  (that  the  2it 
feoffees  (hould  be  feifed)  (hould  be  voiJ.    And  the  latter  ufe  is  ut* 

teiiy 
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tcrly  void,  and  (hall  not  be  raifed  byindentment  But  otherwife  it 
had  been  if  it  had  been  by  devife.  Godb.  7.  pi.  9.  Pafch.  23  Eliz. 
C.  B.  Anon. 

2,  A.jeifed  of  land  in  fee  and  of  other  land  in  reverjion  after  the 
death  of  J.  tenant  for  lifey  levied  a  fine  of  the  whoUj  as  to  that  parcel 
in  pojfejftm  to  the  ufe  o^  himfelffor  lifey  the  rcir^inder  to  M*  his  wife 
for  itfc^  remainder  to  B,  htsjoh  and  heir  apparent y  his  heirs  andaf'-^ 
Jig*'s  fCr  evf.r-j  and  as  to  the  other  parcel  in  the  pofl'eflion  of  J.  after  . 
the  J  ath  of  J,  and  A,  to  the  ufe  of  A  his  heirs  and  ajfignsfor  ever. 
And  in  ctfje  B.  die^  living  A,  then  the  whole  to  the  heir  of  A.  and  hit 
heirs  for  ever.  B.  dies  leaving  iffue  C,  then  J.  and  M.  die.  A. 
convey 5  die  land  to  a  il ranger  and  his  heirs.  And  whether  C.  or 
the  ;.  L  antee  of  A.  (houlJ  have  the  land,  is  the  queiKon.  This  cafe 
was  :.  gued  by  Pollexfcn  for  C.  the  heir  of  B.  and  he  reports  that 
the  court  was  of  opinion  that  die  claufe,  and  in  cafe  B.  dieSy  ^c. 
being  by  way  of  limitation  of  an  ufe,  was  a  good  lioiitation;  but 
that  no  judgment  was  given,  becaufe  there  were  diverfe  imperfec-  . 
tions  in  the  verdict,  but  that  a  new  venire  facias  was  awarded,  and 
afterwards  the  parties  agreed*  Pollex.  72.  and  99.  22  Car.  2.  B.  R« 
Carpenter  v.  Smith. 


(M.  a.)     Ufes  upon  Vfes^ 

I.  T  T  S  E  cannot  be  on  a  ufe.    See  (O  3)  pi.  4.  and  the  notes 
^   there. 

2.  Pojfeffwn  is  transferred  to  the  ufe  by  tht  ftatutCy  and  therefore 
an  ufe  cannot  be  exprefled  upon  an  ufcy^  ^feoffment  to  %  S.  to  his 
own  ufcy  and  that  he  (hail  be  feifed  to  the  ufe  ofR.  //.  this  is  void  to 
R.  H.  becaufe  the  ufe  and  pofleffion  was  to  J.  S,  before,  Mok  46. 
pi.  138.  Per  Brown  J.   Mich.  5  Elis.  Anon. 

3.  A.  enfeoffed  B.  and  C.  (his  two  fons)  to  the  ufeofhimfitf 
for  lifiy  and  after  to  the  ufe  of  them  and  their  heirsy  ad  uitimam  vo» 

luntatem  fuam  perimplendamy  and  afterwards  dpvifed  it  to  D.  Per 
Gawdy>  D.  fhall  not  have  the  land,  for  an  ufe  cannot  be  limited  to 
an  ufe.  So  that  when  he  limits  it  to  the  ufe  of  his  two  fons  and 
their  heirs,  he  cannot  afterwards  limit  it  to  the  ufe  of  his  laft 
will ;  but  the  words,  ad  uitimam,  &c.  are  void  words,  as  to  the  li- 
miting any  ufes  thereby.  And  to  that  opinion  Clench  J.  agreed ; 
but  tenner  J.  doubted.  Adjornatur.  Cro.  E.  382.  pi.  2.  Pafch* 
37  Eliz,  B.  &.    Girland  v.  Sharp,, 

(N.  i)    Springing  Ufes.    What  are,  and  good.       [^SS^ 

t.  T  F  A.  covenants  with  B.  that  when  A.  fiaU  be  enfeoffed  by  B.   »  ^«P-  99- 
^  of  three  acres  in  D.  that  then  the  faid  A.  and  his  heirSy  aisdall  a;,-;"^  *  d  ^ 
others  feifed  of  the  land  of  the  faid  A.  in  S.  Jhall  be  thereof feUied  to  the  die  court  of 
ufe  of  the  faid  B.  and  hts  heirs  i  there  if  A.  makes  a  feolFisent  of  wards. 

T4  his  3^^^ 
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^oc>d*s^  his  land  in  S.  and  after  B.  enfeoffs  A.  of  the  £tld  three  acres  in  D, 
"i^Sid.oS.  ^^^'^  A'*?  feoffees  Ihall  be  feifed  to  the  ufe  of  B.  notwithftanding 
iayf,  Arg.  that  he  had  no  notice  of  the  ufe  $  for  the  land  is  and  was  bound  witti 
that  this  was  the  ufe  afore&iJ^  *  to  whofc  hands  foever  it  Ihall  come;  and  it  is 

Chwllcy^s     ^^  '*^^  ^^  ^^^  ^^'^  where  the  feoffee  in  ufe  fells  the  land  to  on^ 

cafe*  who  has  no  notice  of  the  iirft  ufe.      P'or   in  this   firft  cafe  the 

ufe   was    not   in   efle  till  the  feoffment  be  made  of  three  acres^ 

and  then  the  ufe  commencec).     Br,  Feoffments  al  Ufes,  pi.  5O;, 

/     cites  30  H.  8. 

2.  Though  ufes  of  a  Jine  by  A*  to  B.  are  upon  condition  to  paj 
to  A.  4.0 1.  per  anh.  for  his  life,  but  in  cafe  of  default^  then  to  the 
ufe  of  A.  for  his  life.  Per  Glanvil.  J.  this  bei^ig  to  the  conufo^* 
bimfeif  is  a  condition.  But  if  it  had  been  limited  to  ajlranger  to 
have  arifen  on  fuch  a  condition,  it  had  been  a  fpringing  ufe  to  hiar^ 
on  the  nonrperformance  thereof,  do.  £.  689.  pi.  23.  Trin.  41; 
Eliz.  C.  B.     Smith  v.  Warren. 

3.  A  fpringing  executory  ufe  to  ari[e  after  a  dying  without  ijfue 
^e  law  will  not  expeft.  Per  Cur,     2  Salk.  675.  Hill.  3  W.  &  M, ' 
in  B.  R.  in  cafe  of  Davis  v.  Speed. 

Soitis,  It  4.  Feoffnunt  to  the  ufe  of  A.  and  his  heirs,  to  commence  ^  yearf 

commence  f^^^  thence^  IS  sood,  as  a  fpringing  ufe,  and  the  whole  eftate  re- 

afirr  the  mains  in  the  feonor  in  the  mean  time ;    per  Holt.  Ch.  J.  %  Salk^ 

4tutb  of  A,  i^nc^  in  cafe  of  Davis  v.  Speed. 

mnthout  ijfit€,  .        »  .  .     . 

ifbtdis  without  iJfue  nvUbtH  lo  ytan  ;  per  Holt  Ch.  J.  2  $.ilk.  67$.  in  cafe  of  Davis  v.  Spce<l.— -^ 

21  Mofl.  39-  S.  C.  and  S.  P.— -—Mod.  120.  in  csAe  of  Pybas  v.Micford. 

Or  to  ihe  5.  feoffment  to  the  right  heirs  of  B.     This  is  no  good  fpringingf 

I'^asjS.  "^^'  ^^  ^^'*  ^^^*  becaufe  it  is  by  way  of  prefent  limitation.     Aliter^ 

jhaiinami/  where.it  is  future,  as  to  the  right  heirs  of  B.  after  his   deceafe^ 

it  is  good  if  I   Salk.   125.  p.  3.    5  W  &  M.  in  B.  R.  in  pafe  of  Lamb  v« 

J.  s.  nomi-  Archer. 

sate;  per 

BriJgman  Ch.  J.     Raym.  83.  Mkh.  15  Car.  1.  C.  B.  in  cafe  «f  Bate  v.  Amherft  and  Noitooj 

ci;es  i  Rep.  176.  b.  Mildmay's  cafe,  and  8  Rep.  95.  Manning's  cafe. 

Mod.  i6x.  6.  If  A.  covenants  to  Jtand  Jiifed  to  the  ufe  of  the  heirs  of  his  ozvn 
Pihus*y?  ^^^yy  hegotten  after  the  deceafe  of  B.  This  is  a  good  limitation  of 
Mitford.  a  fpringing  ufe  5  and  the  old  eflate  remains  in  A.  till  the  contin- 
gency happens  5  per  Holt  Ch.  J.  who  faid  that  this  was  the  opinion 
of  Hale  Ch.  J.  Carth.  263.  in  cafe  of  Davis  v.  Speed. 
If  I  hai^.ttn  7-  TYitfirft  ufe  may  be  a  fpringing  ufe  ;  for  if  A,  bargains  and 
and  fill  roy    ftUs  to  the  ufe  of  B.  5  years  hence  this  is  a  good  future  ufe  5  per 

?lA?the  'f^^l^  ^'»-  J-  1^  ^^-  39-  'o  <=afe  of  Davis  v.  Speed. 

itiheritancc  of  the  ufe  only  pajfeif  and  there  remains  an  tPatefor  years  by  a  kind  of  fubftrad^ion  of  the  in- 
herfunce  or  occupier  of  my  eilatej  but  merely  at  the  common  }aw.  lA.  Bacon  on  the  Statute  o( 
I7fes,352. 

[  ?S6  ]  (O.  a)     Second,  or  Jhifting  Ufes. 

!•  "^  O  T  E  if  a  man  made  2l  feoffment  in  fee  before  the  ftatute 

"^^^    of  ufes,  made  anno  27  H.  8.  cap.  10.  or  after  this  ftatute 

to  the  ufe  of  W.  and  hit  heirs  till  A  paid  40 1.  to  the  ikid  W.  and 

then 
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fhen  to  tbi  ufi  of  the  fold  J.  and  bis  betrsy  and  after  comes  die  fta- 
f  ute  of  ufes  and  executes  the  eftate  in  W.  and  after  J,  pays  to  W, 
the  40 1.  there  //.  is  feijed  in  fee  if  hi  enters  \  by  fevera).  But  b^ 
jfome  A.  Ihall  not  be  feifed  in  fee  by  tlie  faid  payment,  unlefs  thp 
feotFees  enter  j  quaere  inde.  And  therefore  it  leems  to  be  fureft  to 
pnter  in  the  name  of  the  feoffees,  and  in  his  own  name,  and  then  the 
pne  way  or  the  other  the  entry  fliall.be  good,  and  fliali  make  A.  to 
l>e  feifed  in  fee ;  and  therefore  fee  that  a  man  at  this  day  may  make 
a  feoffment  to  ufes,  and  that  the  \ik  Jball  change  from  one  to  andther 
by  a£l  e^  poJIfaSlo  by  circuntftance'^  as  well  as  it  Ihould  before  the 
ftatutc  27  H.  8.  of  ufes.  Br.  Feoffments  al  Ufes,  pi.  30.  cites 
6  E.  6. 

2.  If  I  limit  an  ufe  jointly  to  two  perfons  not  in  effe^  and  the  one  -^'  if  i 
407ms  to  be  in  effe^  he  ihali  take  the  intire  ufe  j  and  yet  if  the  other  af^  ^men/rl!^ 
terwards  comes  in  effe^  he  ihall  take  jointly  with  the  former,     Ld.  tbcufiefm^ 
Bacon  on  the  Stazute  of  Ufes,  x^u  ««/?  that 

''^  {hAllbtasii 

ptyfirft  bfgotten  S<in  f^r  their  lives',  and  I  marry ;  my  wife  takes  the  who1«  ufe,  and  if  1  afterwards 
^ve  9fon^  he  cakes  jointly  with  my  wife.    Ld.  Bacon  on  the  Statute  of  Jfes,  351. 

3.  h,' feifed  of  the  manor  ofK,  leafed  6  acres^  parcel  of  it  toy,  S,  i  Le.  221. 
for  7.1  year Sy  without  any  remainder^  and  afier  lets  the  6  acres  to  j,  Z).   P*-  **^« , 
for  26  years^  to  begin  after  the  expiration  ofthefirji  leafcy  rendering  ^^\  c.'b, 

rent  \  and  afterwards  made  a  feoffment  of  the  manor  and  all  his  lands  B  a  well 


mainders  over,  the  remainder  to  his  right  heirs ;  livery  was  made  of  tommen  , 
fhe  land  in  poneffton^i  and  not  in  the  fix  acres^  the  money  was  not  paid\  {^^1!^^^  ^*" 
afterwards  f,  S,  attorned;  A,  and  M,  died\  the  fir  ft  leafs  ended  %  days,  li^ond 
y.  £).  diedy  M.  marrjed  the  defendant;  C.  diftreined  for  the  rent,  toraifefc- 
^(Ijudsed,  that  thoueh  the  reverfion  of  the  6  acres  did  not  pafs  by  ^^^^^p 

il'^i-^'l  ^  1  rTOLi'A     UleS,tluiugU 

the  livery  without  attornment,  yet  the  attornment  of  J.  S.  the  hrft  t:ie  fit  ft 
leffee,  was  fufficient ;  and  although  the  ufe  to  the  feoffees  and  their  ufes  iiid  not 
heirs  was  determined  before  the  attornment,  yet  the  attornment  was  J?^«  ^ffccis 
good  tp  pafs  the  reyerfion  to  the  laft  contingent  ufe,  and  fo  the  title  aition  is  noc 
of  C.  to  the  rept  was  good.  Mo.  99.  pi.  243.   Hill.  14  £liz.  annexed  to 
Harwell  v.  Lucas.  '  **'*  .^•*\«  "f 

the  land, 
but  to  the  ufe  only ;  and  tlie  meaning  was,  that  the  feoffor  Ibould  never  have  the  inheritanco 
again.  And.  113.  pi- 157*  S.  C.  by  the  name  of  Braces  riuob  v.BkawEbridge  bur  S.  P. 

does  not  appear.  Le.  264.  pL  355.  20  Eliz.  C  B.  Bracebriuce's  cafe  S.  C.  and  S.  P.  ad- 
judged accordingly,  chat  the  limitation  beyond  the  firit  ufe  Ih^dl  noL  be  defeated  for  want  of  at* 
^uroment  to  the  firft  ufes. 

4.  Conveyance  by  fine  to  A.  B.  to  the  ufeofCD.  and  M,  his 
ivijefor  life,  remainder  after  their  deceafe  to  the  ufe  ofC.'s  execu^ 
tors  for  Jix  months^  and  after  the  fix  months  ended  to  the  ufe  of  £.- 
and  the  heirs  male  of  his  body^  remainder  to  C.  and  his  heirs,  pro^ 
videdifC,  at  any  time  after  have  iffue  of  his  body,  or  any  wife  of 
C.  at  his  deceafe  be  eniient  with  any  iflue  bcgottv^n  by  C.  then 
after  fuch  iffue  bad^  and  after  500/.  t aid  to  G.  or  tendered  and  re- 
ftlfed,  within  fix  rnonths  after  the  birth  of  fuch  ifluc,  then  tl»  -  ufe  of 
the  faid  lands' immediately  after  the  fix  months  expired  ihall  be  to 

C  and  . 
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C  andthi  heirs  of  his  hdy,  and  in  difauh  to  C.  and  his  heirs  for  ever. 
M.  dies,  and  C.  marries  N.  per  Plowden  and  Dyer,  before  the  per- 
fornunce  of  the  contingent,  C.  has  no  larger  eftate  than  be  had  be- 
fore.   D.  314.  pi.  96.  Trin,  I4£liz.  Anon, 

5.  A.  made  a  feoffment  to  the  ufe  of  himfelf  in  tail,  remainder  ta 
S.  his  fon  in  iaiL  A.  died,  B.  entered,  and  by  indenture  bargained 
and/old  (without  any  words  of  dedi  &  conceffi)  the  lands  to  the  ufe 
of  J,  S.  in  fee  i  ancf  in  the  indenture  was  a  letter  of  attorney  to 
make  livery^  which  was  made  accordingly.  J.  S.  by  the  (aid  inden- 
ture covenanted,  that  if  B.  before  fuch  a  day  paia  40  s.  that  then 
J.  S.  and  his  heirs  would  ftand  fcifcd,  &c.  to  the  ufe  of  B.  and  his 
heirs,  and  if  B,  did  notpay^  &c.  then  ifthejaid  f.  S.  did  not  pay  ta 
thefaid  B.  within  4  days  after,  XO  L  that  j,  S.  and  his  heirs  Jhould 
thenceforth  befeiftd  to  the  ufe  of  thefaid  B,  and  his  heirsj  &c.  and  B. 
covenanted  further  to  make  luch  further  affurance  as  the  counfel  of 
B.  ihould  advife.  Both  failed  of  payment ;  5.  levied  a  fine  to  J.  S* 
without  any  eonfideration.  It  was  adjudged  a  good  feoffment  well 
executed  by  the  livery,  notwithftandine  the  words  of  bargain  and 
£de  only ;  suid  that  the  covenant  to  be  leifed  to  the  new  uSs  condi* 
itonally^  upon  payment  and  non-payment,  being  in  one  and  the  fame 
deed,  ihould  raife  the  ufe  upon  de  contingency  according  to  the  li-* 
mitat/on  of  it.  Le«  25.  pKji*  Trin.  26£liz.  B.R.  Benicombe 
V.  Parker. 
B«t  God-  6.  A.  made  a  feoffment  to  die  ufe  of  himfelf  for  lifey  remainder  to 
^<^lht^'  -  ^**  wj^y^''  ^J^J  remainder  to  his  wight  heirsy  widi  z  provifo  if  his 
coived  the'  ^on  interrupted  his  wife  it  (hould  be  to  the  ufe  of  the  wife  and 
reafon  her  heirs.    A.  made  a  leafe  for  years,  to  begin  after  *  his  deceafe^ 

bST^^Jo  ^^  ^^'  '^^^  ^^"  difturbed  the  wife.  Refolved,  that  the  ufes 
«tc«/i/i.  *  w»'l  "o^  ^''^  ^^  g'^^  ^®  w^f^  ^^  f^^*  Arg.  Cro,  E.  765.  in  cafe 
Mmtidio  tbt  of  Wood  V.  Reynolds,  cites  it  as  Hill.  42  £liz.  The  cafe  of  Leigh 

r'tgbt  bars       y^  BurtOflU 

V/Mi  ibt  OH"  % 

eitut  revtrjiony  and  no  aev^  efiaiCf  and  a  condition  caimtt  be  annexed  thereto.  Ibid.— —Accordingly  Mo. 
74a.  pi-  I022.  Micb.  41  &  42  Eliz.  Barton*8  cafe,  S.  C.  fays  it  was  to  begin  after  the  *  wife*s 
^ceafe.  Refolved  by  Popbam  and  Anderfon  Ch.  J.  clearly,  that  the  figure  ufe  was  checked  by 
theleafe,  and  never  iball  arife ;  b«t  fmop  it  could  not  arife  at  the  death  of  the  wife,  by  reafon  tk 
Che  leafe  for  years,  ic  is  deitroyed  for  ever ;  yet  oota,  (fays  the  reporter)  that  the  Icafe.  was  only.aiv 
jnterelfe  termini  all  the  time  of  the  wife's  life ;  and  the  difturbance  which  ought  to  rai(e  the  ufe 
io  fee  to  the  wife,  was  made  in  her  life  before  the  commencement  of  the  le«fe« .  G.  Law  of 

Vfes,  Sec,  i'i%,  1 39*  cites  S.  C.  and  fays  the  wife  ihall  not  have  the  reverfion,  becaufe  the  leafe  has 
altered  it ;  for  there  is  the  lame  eftate  to  be  executed  ih  the  wife  as  was  inbeing'at  the  difpofition 
•ithe  particular  eitite. 

7.  A.  bargained  and  fold  land  to  B»  and  his  heirs  for  500 1,  stpen 
conation  that  if  J*  paid  B,  500  L  he  might  re-enter j  and  befeifed  to 
the  ufe  of  hinfelf  and  his  heirsj  until  he  attempt  to  alien  without  the 
aflent  or  B.  and  then  to  the  ufe  of  B*  and  his  beirsy  and  zfine  i^s  le- 
vied to  thofe  u(es.  A.  paid  dhe  500 1,  and  entered.  Afterwards 
A.  aliened  to  J.  S.  without  the  aflent  of  B.  Per  Ld.  C.  Egerton, 
No  ufe  will  arife  to  B.  becaufe  B.  entering  for  the  condition  broken, 
ought  to  be  in  of  the  old  ufe  and  eftate,  and  cannot  be  feifed  to  the 
other  ufe ;  alfo  the  fine  was  levied  to  B.  by  which  B.  who  was  the 
conufor,  and  alfb  bargainor,  who  came  in  by  the  ufe  of  the  fine, 
C2SiSioX,Jiand  feifed  to  any  other  ufe  \  for  then  there  ihould  be  ufe 

upon 


upon  ufe.    Mo,  761.  pK  1054,  Piifch.  3  Jdc.  in  Chancery^  Hd- 
lowaj  V,  PdknL 

(P.  a)     Cefer  of  Ufcs.     How,     And  ih  what  Ca-  [  258  ] 

fes  they  ari&  again* 

I.  jpENT  was  granted  by  fine,  wiih  ^{tndttion  thai  wbut  a»f 
-*•■  heir  is  within  age^  that  the  rent  jhall  ceafe  during  the  nonage^ 
and  the  feme  recovered  dower  during  the  nonage^  ^  cejfet  [executioj  till 
the  full  age  of  the  heir.  Nota.  Br.  Judgment,  pL  41.  cites  24  £• 
3. 61.  . 

2t  A«  levied  ^fne  offiveyardAani  to  the  \x{tof  himfelffor  life^ 
remainder  to  the  ufe  of  B.  his  ddeft  fon,  and  M.  hts  wife,  and  the 
heirs  of  the  body  of  B*  Prwifo  if  baron  die^  living  A.  that  M. 
ft>all  baveone^yard  land  and  a  half  in  poffiffionfor  her  Hfe  5  but  does 
not  (av  what  yard-land  and  a  half  in  certain.  B.  dies.  M.  enters, 
and  eie^s  ono^yard  land  and  a  half  Adjudged  by  all  the  Juftices 
except  Anderfon,  with  the  advice  of  Popham  and  Periam,  diat  die 
life  for  the  life  of  A.  ceafes  by  the  eledion,  without  entry  into  tho 
land  eliSied  by  M.  Mo«  602.  pi.  832.  Trin,  39  £liz.  C.  B« 
Marlball  v.  Marfliall. 

3.  An  eftate  tail  may  ceafe  for  a  time,  and  yet  rife  again ;  and 
may  ceafe  as  to  one  perfon,  and  be  in  force  and  efle  as  to  another; 
per  Hobart  Ch.  J.  Hob.  257.  in  cafe  of  Duncomb  v.  Wingfieldy 
cites  Beaun^ond's  cafe. 

4.  If  I  entail  a  contingent  i^,  both  eftates  are  alike  fobjed  te  the 
contingent  ufe  when  it  fallcth  \  as  when  I  make  a  feoffment  in  fee  to 
the  ufe  of  my  wife  for  lifey  the  remainder  to  my  firjl  begotten  prOy  I 
having  nofon  at  that  time^  the  remainder  to  my  brother  and  his  hotrsi 
if  my  wife  dies  before  I  have  anyfon^  the  ufe  (hall  not  be  in  me,  but 
in  my  brother :  and  yet  if  I  marry  again,  and  have  a  fon,  it  (ball  di- 
veil  from  my  brother,  and  be  in  my  ton.  Ld.  Bacon's  Readings  os 
the  Statute  of  Uies,  350, 35 1. 


(Q^a)     Ufcs  interrupted. 

I.    T  E  S  S  E  E  for  lifey  with  condition  to  have  fee^  makes  a  leafe 

•^^  for  years.     This  does  not  fufpend  the  power  to  increafe 

the  eftate  by  tHe  condition.    Arg.   See  Mo.  61  a.   in  pi.  842. 

2.  Nothing  ti^/Zfdiflurb  a  future  ufe,  hut  what  would  deftroy  3 
prefent  ufe  at  common  law.     Arg.  See  Mo.  614.  in  pi.  84:2. 

3.  A.  levied  2,  fine  to  the  ufe  ofhimfelfand  his  heirs^  till  a  mar^  O.  Law  of 
fiage  had  between  B.  his  fon  ana  M.  and  after  to  the  ufe  of  J.  for  ^If*^^ 
iiftj  and  after  to  his  executors  for  21  years,  for  payment  of  deiTts  s.  c.  chat, 
and  legacies;  and  after  deterniination  en  the  (aid  term,  or  for  want  viz.  feoff. 
<»f  limitation  of  the  fame,  to  tho  ufe  ofB.  in  tally  remainder  to  the  ^^^^^^^ 

ufe  fee,  and  if 


25^ 


^tee* 


B.  pays  fo  ufe  of  A*  in  tail,  remainder  over.    J,  /ievijid portions  to  his  daugb^ 

mucby&c.  ters  out  of  the  land  by  his  will,  and  diedy  before  the  marriage^  feifed 

•n*fcc?  \.  ^^  *^  ^^^  lands.     Afterwards  the  marriage  took  efFe6L     The  two 

dcvifesthis  Ql^-  Juftices,  for  di£5iculty,  would  not  refoive  the  cafe ;  but  they  in- 

kinU,  and  clihed  clearly,  that  if  there  had  been  a  dtuife  of  the  land^  that  diis 

ftro  s^ho*"  ^^^'^  interrupt  the  rifing  of  the  future  ufe  fpr  the  jointure  and  the 

contingent  entail ;  but  they  doubted  of  tlie  devife,  becaufe  he  devifed  the  por* 

eitate;  tions  out  of  the  lands^  and  did  not  devife  the  land*    Mo.  731*  pL 

•^^^rh*  I o 1 8.    Strange wayes  v.  Newton. 

bad  devifed  portions  out  of  the  land ;  for  that  could  not  alter  the  freehold. 

r  2  CO  1  4*  A.  covenants  to  ftaiid  feifed  to  the  ufe  of  his  wife  which  Jhallbe^ 
^  "  and  then  he  makes  a  leafe  of  the  land,  and  afterwards  takes  a  wife. 
Thi&  is  fuch  an  interruption,  that  the  ufe  iball  not  arife  to  the 
wife.  Lane.  61.  in  Sir  Edward  Dimmock*s  cafe,  it  was  faid  by 
Bromley  J.  to  have  been  fo  adjudged,  but  that  in  Winter's  Case, 
4  Jac.  B.  R.  and  alfo  in  Russell's  Case,  though  it  feemcd 
agreed  that  the  leafe  for  years  fbould  be  good,  yet  it  was  not  re- 
folved  but  that  the  wife  may  have  freehold  well  enough,  by  virtue  of 
that  covenant. 

5.  Feoffment  to  the  ufe  of  A.  when  he  marries  my  daughter :  if  I 
fell  the  land  before  A.  marries  her,  and  after  he  marries  her,  A.  ne^ 
ver  (ball  have  the  land.    Arg.  Litt.  R.  254.  in  Beck's  cafe* 

{P^.  a)  Ufcs.    Forfeited ot  barred*     In  what  Cafes. 

Br.  Feoff-     I-  T  F  cefty  que  ufe  be  attainted  of  felcnyy  the  lord  (hall  not  be 

Vfo  ^l  ^^^^    y  '"^P°^"*  ^^  ^^^^  ^^5  efcheat;  and  if  the  heir  be  bar- 

34*aie$'  red  by  the  corruption  of  his  blood,  then  the  feoffee,  as  it  feems, 
5  £.4.7.     (hall  retain  the  land  to  his  own  ufi.    Cary's  Rep.   14,  15.   cites 

t^^^      Bix»kc,34.      . 

beir  (hall  not  have  a  fubpoena  neither.      .  Ufe  cannot  be  forfeited^  but  a  thing  in   pof- 

fefliou  or  feifin  only*  Br.  FeofAnent  to  Ufes»  &c.  pi.  at.  cites  4  H.  7.  18.— —Ufcs  are  not 
forfeitable  for  felony  {  for  in  fuch  cafe  the  l^ids  are  cad  upon  the  lord  of  whom  they  are 
holden,  for  want  of  heirs ;  but  an  ufe  is  brU  of  nfi'bo^y  neither  are  they  forfeitable  for  irtujon ;  for 
all^  teaures  are  forfeited  by  the  breach  of  fidelity  s^i<&  duty  owed  to  the  lord ;  for  the  tenants  take 
their  e(^ates  under  that  condition,  and  confcquently  all  breaches  of  allegiance  forfeit  the  eftate  to 
the  king,  fince  it  originally  came  from  him,  and  confeqoeotly  the  eftate  which  is  holden  may  bo 
forfeited  ;  but  an  ufe  is  held  of  wbody.    But  this  is  akcndby  tbefiatuU»    G.  Law  of  Ufes,  &c 

3^*  39- 

2.  No  ufe  can  be  forfeited  at  this  Jay,  unlefs  it  be  of  a  chattle  or 
a  leafe  \  for  all  ufes  of  franktenement  are,  by  the  ftatute  of  27  H.  8« 
executed  in  poiFefTion ;  and  fo  there  is  no  ufe  which  can  bje  for- 
feited, and  it  would  be  in  vain  to  give  ufes  where  no  ufe  is  at  the 
time.    And.  294.  pl«  302.  in  SirTrancis  Inglefield's  cafe. 


(S.a)    Ufci 


Qfeisf.  259 


(S.  a)     Ufcs  changed.     In  what  Cafes. 

I.  T  F  cefty  que  ufe  of  a  manor  docs  bargain  and  fell  loL  land.  Arfe.  Litu 
^  parcel  of  the  manor^  no  ufe  is  changed  for  the  uncertainty.  Rep.  217- 
Bridg.  12.  Arg.  cites  12  H.  7.  8.  B.  u^\^ 

in  cafe  of  liraitatioa  of  ufe  it  is  otherwtfe. 

2.  Where  it  was  found  by  office  that  it  was  covenartted  by  inden*  But  BrooTe 
tnre  between  twc,  that  the  lands  and  tenements  of  the  onefhall  defcendy  ^^ys,  note 
revert y  or  remain  to  his  fon  and  heir  apparent  in  confideration  of  the  ^^^%^i^^ 
marriagey  and  to  the  heirs  of  the  body  of  him  and  his  fenUy  this  (hall  agreed  by 
not  change  the  ufe  for  two  caufes,  the  one  becaufe  the  matter  is  aU  the  juf- 
fiiture,  and  to  be  done  and  not  executed,  the  other  is  inafmuch  as  ^^'  ^^i? 
the  party  by  this  disjunftire  (remain,  dcfcend  or  revert)  may  do  beration,  in 
which  of  them  he  will ;  therefore  this  (hall  not  change  the  ufe,  but  the  cafeoC 
rtjls  in  coveiant  expectant  to  be  donei  and  *  fo  if  this  matter  be  not  Ef*!!lf!L- 
done  accordin^^ly,  there  is  not  any  remedy  but  by  a£^ion  of  cove-  county  of 
nant;  per  Rede  J.     Br.  Feoffments  al  Ufes,  pi.  i6.  cites  21  H.  Kunh. 

m    ,fi  whowag 

7*  ^^'  attawcea 

with  the  Lore iDAc  RES  of  the  South  for  the  death  of  a  man,  that  where  be  at  his  marriage  31  H.f- 
after  '.le  ftatiue  of  u.c:>  .luiio  27  H.  8.  covenanted  for  100 1,  and  in  confideration  of  the  marriage, 
that  ht  amd  bis  hih i,  and  all  pcrfons  feifcd  of  his  lands  and  tenements  in  H.Jbould  tt  t\\er6o(fiy§dt9 
the  ufe  of  his  feme  for  cerm  of  her  life,  and  after  to  the  heirs  of  her  body  by  him  begotten^  that  fbii 
ihall  change  the  ufe  well  enough,  and  is  very  good;  and  therefore  the  land  was  faved,  and  wbc 
not  forfc ited.     Qviod  nota-  f  *  5  A n  1 

3.  If  feoffee  makes  fcoj^fnent  with  warranty  in  deed  or  by  dediy 
which  CdTe  implies  a  recompanccy  yet  this  ihall  not  alter  ihe  ufe. 
Arg.  D.  10.  pi.  31.  Trin,  28  H.  8. 

4.  A.  man  cannot  change  %  ufe  by  a  covenant  that  is  executed  be*  As  oFcore* 
fore.     Br.  Feoffments  al  Ufes,  pL  54.  cites  36  H.  8.  Per  Hales.       "19V^^, 

ufe  of  T.  •?.  Ucuufe  II,  5.  IS  IJ:  co:*Jm,  Br  feoffments  al  Ufes,  pi.  54.  cites  36  H.  8.  per  Hales.«* 
Or  hccauic  vV.  S^f^'fietime  i^cfort^avibim  %oi,  unlefs  the  2oL  was  gi^Dto  have  the  fame  land. 
Br.  Feulfrnents  al  Cfes,  pi.  54.  cites  36  H.  8.  per  Hales. 

5.  But  contrary  of  a  confideration  prefent  or  future  for  the  fame  ^tforioo/. 
purpoje.     Br.  Feoffments  al   Ufes,  pi.   54.   cites  36  H.  8.    Per  paidf<u  tbe 

H:,leS.  iundattU      * 

time  of  tm 
ivu'    KffOr  to  bt^aid .r  an  nffiT'd^xyy  ovf->r  «.»rrjf/ii^  his  dauvUety  or  fuch  like ;  per  Hales^  but  fere* 
ral  V  I  nrary  tn  c»ic  tim*»  M.  .   and  tUat  it  may  be  good  fir  confideration  palfed.    Br.  Feotfrneit^ 
al  \Jic^  pi.  54.  cites  36  II.  8. 

6.  \i  2l  ff.ojpnent  be  by  indenture  rendring  renty  it  feems  that  this  S.  C  cited 
docs  not  alter  :1k  ule;    for  tins  rent  rp».kes  no  confideration;  be-  Arg.  Mod. 
caufe  it  iffues  out  ot  the  land,  and  the  teoiFce  fhall  be  feifcd  of  it  to  ^^Bakkrr 
the  jfe  of  the  firlt  feoffor,  he.     Quaere  inde.     Arg.  D.  10.  pi.  31.  v.  Kkate; 
in  calc  of  the  Abbot  of  iiury  v.  .iOiicnhuin.  !*"^  Wind- 

'  ham  J.  con- 

./a  .  an-    S  crved  :ha:  this  cafe  is  mndea  qiisre  in  the  book. 
Upon  a  h^.tfrjin  nndjjlf  to  m''.:e     ta^/t:  ,'j  j  !>-  a.-,  if:',  a  1  cr<:i  valion  of  a  f*ff>fier-eorn,  wilhout  anjT 
monev  mcnri'iijei!,  i-^  .1  goo.'  cc/l'jdTiti'Ki   ftJjuJud.     2  iM«,d.  249.  253.  Tfin.  29  Car.  a.  C.  B- 
Barkc.  v.  Keat.— — 2  Vent.  35.  Palch.  31  Car.  2.  C.  B.  the  S.C.  rcfoived accordingly. 

7-  If 


a6a  Gicjf^ 

7.  If  A.  in  confideratim  that  B.  bad  contijtd  lands  to  htm  in  fa 
after  the  death  of  B,  covenants  to  levy  a  fine  to  R,  and  S.  of  other 
lands  to  the  ufe  of  A^for  life^  the  remainder  to  B.  in  tail.  It  was 
held  that  no  de  (hall  be  altered  unlefs  a  fine  be  levied  \  for  if  the 
ufe  ihould  be  altered  immediately,  the  covenant  could  not  poffibly 
be  performed.    D.  96.  a.  pi.  41.  Hill,  i  Mar.  Bainton's  cafe. 

8.  Cove«ant/ir  marriage  or  money  that  B.  /hall  have  the  manor 
efD.  by  expre(s  words,  this'flidl  change  the  ufe.  D.  96.  pL  41. 
in  Baintott's  cafe. 

9.  A.  covenanted y^r  hve  and  favour^  and  diverfe  odier  confi- 
derations  her  moving,  to  ajfure  fuch  lands  by  recovery  before  fuch  « 
day  to  y.  S.  (who  had  married  the  daughter  of  A.  and  were  parties 
to  the  (aid  indenture)  his  heirs  and  affigns^  to  fuch  ufesy  &c.  therein 
afier  to  be  declared.  And  J.  S.  covenanted  to  mate  eflat4  within  8 
months  afierto  the /aid  A.  for  her  life^  the  remainder  to  y.  S.  and  bis 
wife  injpecidl  tally  remainder  to  the  wife  infeM.  The  recovery  was 
bady  but  Ho  eflate  executed  again  by  thefaid  y.  S.  It  feemed  to  the 
two  Chief  Juftices,  and  Staunford  and  Dyer  J.  that  no  ufe  wae 
changed  by  the  indenture  and  recovery  only,  without  an  eftate  ex- 
ecuted; for  if  it  was,  then  it  would  be  impoffible  to  peiforra  the  laid, 
covenants ;  and  no  ufe  is  after  declared.  And  they  thought  that 
after  the  8  months,  and  no  eftate  executed,  the  ufe  ought  not  to  be 
changed!  for  then  A.  ihould  have  her  firft  eftate,  viz.  a  fee-fimple, 

r    ^     1  ^^^^  never  was  imagined ;  and  no  fubpcena  wilt  lie  for  her  as 

I  20X  J  for  cefty  que  ufe  to  compel  J.  S.  to  execute  eftate,  &c.  becaufe 

(be  has  her  remedy  at  comilion  law   by  action  of  covenant.    D» 

162.  a.  pi.  48.  Trin.   4  &  5  P.  &  M.    Wingheld  and  Little- 

ton. 

*Ua*o*s  '^*  ^*  "^^'^  zfeojgment  to  truftees^  and  afterwards  by  indenture, 

c'tn^ho      reciting  the  feoffment  and  the  date,  and  alfo  that  it  was  to  the  intent 

fame  words,  that  his  feoffees  fhould  perform  his  willy  as  follows  in  effeA,  viz. 

--Ibid.  210.  jify  ^m ,-,  ^^^^  £  ^Q^  ^^1^^  uu{kets)Jball  receive  lOo  L  deity  and 

Ciii^the'  ^ofhalljlandfei/edto/fay  A.*s  debtSy  and  after  the  debts  pMJbaU 

fsmewords.  maie  o/late  of  thefaid  lands  to  him  thefaid  A,  and  M.  his  wifcy  and 

T?  HU**  '^^  ^^^^^  of4heir  hodieSy  with  diverfe  remainders  over.     A.  had  iffue 

Lis.  s.  C. '  ^'S  ^'  ^^  ^^  ^  daughter  by  a  former  vnfe.  T\it  feoffees  never  made 

layt the  efiate to  A. and  his  wife;  and  it  was  the  opinion  orfeveral  juftices^ 

|"^s^   r  ^^^  ^^  ^^^  ^"^^  changed ;  for  it  is  not  a  laft  will,  but  an  intent, 

o^pioiont^  And  though  the  feoffees  (hall  be  feifed  to  the  ufe  of  A.  the  feoffor 

and  fo  like-  and  his  heirs,  becaufe  there  was  no  confideration  for  which  they 

T^^l^f  ihould  be  feifed  to  their  own  ufe,  yet  that  cannot  make  a  new  ufe 

jeLtSyttult"  ^^  A*  ^"^  ^*  ^^  ^^i''  withput  conveying  an  eftate;  for  the  wife  is 

no  ufe  was  aflranger  to  the  land,  and  alfo  to  the  other  ufe.    And  it  cannot 

alrered.«»  ])e  a  teftament  or  laft  will  j  for  the  eftate  mentioned  in  the  faid 

«fte?a^p).'  writing  ought  to  be  made  to  A.  and  M.  and  A.  cannot  take  by  his 

37.  Pafcti.  own  will.    This  was  depending  in  chancery  -,  and  the  advice  of 

15  Eliz.  the  juftices  being  required,  they  gave  their  opinions  that  no  ufe 

IrooghtTn'  ^'^^  changed,  nor  any  eftate  vefted  in   A.  and  M.     And  a  de- 

queftion  cree  was  made  accordingly,  till  proof  might  be  made  o[  fuch  an 

again,  be.  eftate  made.  2  Le.  159.  pL  194.  28  £liz.  in  Cane.  Ld.  Awdley's 

^Uieihe       ro(^ 
opinion  of     ^^*^* 

B.  K.  was  ftgainft  ilie  fanner  refolutioiis :  Whereupon  the  juftices  of  both  beadiesi  ami  the  chief 

bann 


htroa  tnd  tbe  king's  eounfelymet  at  Serjeant  Vtno,  where  the  cafe  was  debated ;  and  by  th  jq  | 
nion  of  the  Attorney  General,  the  Ch.  Baron,  and  the  4  jufliccs  of  C.  B.  the  firft  refolutioninuMi 
Eliz.  was  confirmecL   But  Bromley  Solicitor  General  feemed  e  contra,  and  adhered  to  the  op 
of  the  j  afticet  of  B.  R.  But  tlie  book  (ays  there  was  an  addition  ro  the  priiKipal  cafe,  to  infbrce  ^^ 
opinion,  contrary  to  the  former  refolutions.  S.  C.  cited  Mo.  515.  516.  in  Lord  Buckbur^^'* 

cafe— -— Jenk.  117.  pl«  72.  mentions  it  as  refolved  by  all  the  judges  in  £ngbnd,that  no  ufe  vetted 
to  A.  and  M.  till  an  eftate-tail  be  made  to  tliem ;  and  tliat  this  indenture  amounts  not  to  a  decUra* 
tioa  of  A.'s  laft  will ;  for  tlie  gift  in  uil  to  him  and  bis  tirife,  is  totaka  clleet  in  his  life-tiroey  which 
cannot  be  if  it  be  taken  for  a  will  {  and  alfo  the  wife  is  a  ftranger  to  the  land.— But  Dal.  83.  pL  3. 
AuDLEY  t.DAMisL,S.C*  IS  that  an  ufe  was  raifed  prefeutly.^^— Such  words  m  a  wi// will  alter 
the  uie,  but  this  being  by  indenture,  nothing  (haU  be  altered  before  tbe  eftate  executed.  JD.  it6m, 
Marg.  pL  9.  cites  3 1  H.  6.  Subpoena  23. 

II.  J.  N.  Ctjly  que  up  in  tailj  14  H.  8.  by  indenture  between  And. 25. pi, 
him  on  the  one  part,  ana  J.  S;  of  the  other  part,/n  cfin/idsration  of  a  55*S;C.ac. 
marriage  between  his  fin  and  heir  afparent^  and  M.  daughter  9f  the  !1b<IJJ5i^* 
faid  y.  S^  to  be  hady  covenanted  with  the  laid  J.  S.  thai  neither  bey  nor  m.  pi.* 
any  of  the  feoffees  fiifed  to  his  ufiy  have  madey  or  hereafter  fi}aU  make  t53-S.C. 
any  efiate^  rcleafe  grant  of  rent,  levy  any  fine,  or  do  any  other  in-  ^«<»rdmg- 
cumbrance  whatfoever  of  any  of  his  manors,  lands,  &c.   But  that  all  ^' 
the  (aid  manors,  kcJhaU  immediately  defcendor  remain  to  his  faid  f&n^ 
•r  the  heirs  of  his  bodyj  trfier  tbe  deceafe  rf  the  faid  7.  A^.     It  was  the 
clear  opinion  of  all  thejuftices  in  this  cafe,  that  by  the  faid  inden* 
ture  no  ufe  is  changed  in  J.  N.  nor  any  ufe  raifed  to  the  faid  fon  and 
betr,  but  that  it  is  only  a  bare  covenant.  3  Le.  6.  pL  i8«  Mich.  4 
Eliz.  C.  B.  Anon. 

•  12.  Coyenant  that  bargainee  Jhalljfandfeifed  to  the  ufe  ofthebar"  Dal.  38.  pi. 
gainer  and  his  heirs  on  payment  of  20  U    The  ufe  is  not  altered  by  a  $•  S'  c.  aii4 
tender^  but  Mpon  payment  it  is.    But  otherwifc  in  cafe  of  a  fediment;  ^'  ^^ 
per  Dyer.  Mo.  35.  pi.  115,  Trin.  4  Eliz.  Anon.  '^'' 

13.  If  die  words  had  been,  that  if  the  feoffor  pays  the  monev  to  the  Dal.  38.  pi. 
feoffee^  or  tenders  them^  &c.  in  this  cafe  by  the  tender  the  ufe  mail  be  S-  s.  C.  ac- 
altered;  per  Dyer.  Mo.  35.  pi.  115.  Trin.  4  Eliz.  Anon.  cordingiy. 

14.  A.  before  the  27  H.  8.  covenanted  with  C.  in  conjideration  of  a 
marriage  to  be  had  between  E,  his  daughter  and  heir  apparent^  and  B^ 
the  heir  apparent  of  C.  that  he  would  retain  land  for  lijey  and  after  his 

death  that  his  daughter  and  her  bujbandjhall  have  if  in  taily  and  that  f  262  1 
he  and  all  others  then  or  after  feifedyjball  immediately  after  the  efpou^ 
fals  befeifed  to  the  faid  ufe ;  aTta  alfo  that  he  would  make  affurance 
to  the  faid  ufe.  The  marriage  is  had.  Afterwards  he  bargained 
and  fold  the  land  for  2001.  (but  nothing  paid)  to  one  who  had 
notice  of  the  covenants  and  ufe,  and  levied  a  fine  and  fuffcred  a 
recovery,  but  retained  the  land  during  his  life,  and  died ;  and  the 
fon  ana  his  wife  entred,  and  made  a  feoffment  to  their  firft  ufe. 
And  adjudged  good,  and  the  ufe  changed  by  the  firil  indenture  and 
agreement.  D.  235.  pL  2a  Mich.  6  &  7  Eliz.  Aflaby  v.  Lady 
Manners. 

1 5.  Covenant  to  fland  Icifedyir  acquaintance  to  the  ufe  of  J.  for  Hf-^ 
and  after  to  B. /vr  confangminity  in  taily  ox  in  fee.  The  remainder  is 
good,  and  yet  tne  particular  eftate  b  not  altered,  but  remains  in  the 
covenantor  during  the  ufe  of  cefly  que  vie.  Arg,  Mo.  310.  in  £n- 
glefield's  cafe,  cites  Ld.  Paget's  cafe. 

16.  Covenant  to  fland  fcifed  to  Ac  }x(e  of  hinrfelf for  lifty  remainder  co?enantto 
over^  is  an  alteration  of  the  ufe  i  but  not  if  it  oe  without  remainder j  Itanu  fcifed 

6  or  ^^  '*^^  ^^^ 


262  G(t8. 

cfhimfiiffot  or  if  it  be  Kmitcd  to  bimfelf  in  fee.  Arg.  Mo.  528.  in  £nglcficld*4 

hff,  is  an         cjjfg^ 

aiteraiinti 

of  the  eftate,  and  not  part  of  the  ol<!  eftate.    For  he  is  become  tenant  for  fife  hy  the  covenant,  and 

be  ihall  pay  fine  for  alienatibn  to  the  king;  per  Clark  J.    Mo.  334.  in  EnglefieUVs  cafe.— ^-rj 

Rep.  56.  RcfolveJ  Mich.  7  Jac.  in  Sammes'i  cafe  ;  for  by  the  operation  of  the  ftatnte  the  eftate 

which  he  hath  at  common  law  is  diveiled  and  a  new  eftate  veiled  in  himfelf,  according  to  the  limi* 

tatioQ  of  the  uf  e. 

Per  Holt  17.  Covenant  to  ftand  fcifed  to  the  ufe  of  himfelfin  tail,  is  an  aI-» 

^'mttfc^'  teration  of  the  eftate.  Arg.  Ma  328.  in  Englefield's  cafe. 

of  Machil  v.  Clark,  cites  Carrington's  cafe.^-— 13  Rep.  56.  S.  P.  refoived  in  Sammes's  cafe^  for 
the  reafon  in  the  plea  above. 

18.  If  one  feifed  in  fee  covenants  tojiand  feifed  to  the  ufe  ofhimfelf 
fir  a  lefs  eftate^  and  after  to  the  ufe  of  another  \  fo  that  the  6ther  can^* 

not  have  his  efiate  without  an  alteration  of  ths  ufe  in  the  covenantor 
himfelf,  there  the  ufe  muft  of  neceflity  alter  in  hinifelf,  becaufe  of  the 
eftate  of  the  other.  Arg.  Mo.  505.  in  Lord  Buckhurft's  cafe,  cites 
it  as  fo  adjudged  in  the  exchequer  in  Englefield's  cafe. 

19.  hfine  was  levied  to  A.  B.  C.  and  D.  and  the  parties  by  inden* 
tare  declared  that  it  was  levied  ea intent ione^that  the conufe^sjhould make 
an  efiate  tofucb  a  perfon  as  the  conufor  jhould  name  \  and  afterwards 
was  a  provtfo  that  the  conufees  Jhould  not  he  feifed  to  any  other  ufe  than 
that  which  was  fpecified  before^  and  that  they  Jhould  not  incumber  the 
faid  lands*  The  conufor  named  A,  one  of  the  conufees^  and  willed  that 
the  other  3  fiould  releafe  to  him.  Gawdy.  J.  hel^  that  by  this  nomi- 
nation the  ufe  did  veft  in  A.  but  Wray  and  JefFeries  e  contra,  be- 
caufe after  this  releafe  A.  is  in  the  whole  by  the  conufor,  and  not  by 
bis  co-feofFees  \  and  by  tliis  limitation  the  conufor  ought  to  name 
fuch  a  perfon  as  ought  to  take  the  eftate,  and  fo  cannot  one  jofnte- 
nant  do  from  his  companion ;  befides  the  words  are^  that  they  four  ' 
ihall  uke  [make]  the  eftate.  4  Le.  23.  pi.  72.  18  Eliz.  B.  R.  Bet- 
tuan's  cafe. 

20.  A.  devifed  land  to  the  ufe  ofB.  which  ufe  by  poifibility  may  or 
may  not  be  good ;  if  afterwards  cefty  que  ufe  cannot  takcy  the  devife 
{hall  be  to  the  ufe  of  the  devifor  and  his  heirs  \  per  Anderfon.  Le^ 
254.  pi.  342.  Trin.'33  Eliz.  in  the  court  of  wards,  in  Ellis  Har- 
top's  cafe. 

21.  If  one  covenants  upon  good  confideration,  that  he  will  ftand 
feifed  to  the  ufe  of  the  feme  during  her  life  for  her  jointure  of  lands 
whereof  he  is  feifed  in  fee,  or  by  deed,  or  without  deed,  bargains  and 
fells  his  land  for  100  years,  the  feoffee  ihall  have  for  life,  the  bar- 
gainee for  years ;  and  thofe  that  had  the  fee  have  it  in  them  as  they 

r  26 1  1  had  before,  and  not  of  any  new  eftate,  but  out  of  their  eftates  of  fee 
thofe  eftates  are  derived.  And.  329.  in  cafe  of  Dillan  v.  Frein,  alias 
Chudleigh's  cafe. 

22.  if  J.  S.  is  feifed  ^tf  ufe  of  A  for  life^  of  S.  in  tail,  and  of  C  for 
lifcy  and  of  ^e  feoffor  infecy  and  the^^r  by  fine  grants  the  reverjion^ 
the  fee-fimple  paifes,  and  the  feoffees  have  not  the  general  fee,  as  they 
had  before,  but  eftate  in  fee  till  all  the  particular  eftates  are  deter- 
mined. And  if  tenant  for  life  in  the  firfi  limitation  makes  a  grant  of 
the  land  d/Liring  his  life,  yet  eftate  remains  in  the  feoffees  to  the  ufe  of 

the 


|iie  tenant  in  tall  in  ufe,  and  remainder-man  for  life ;  and  fo  of  Fik^ 
cftates  created  by  the  ftatutc.  And.  333.  in  cafe  of  Dillan  v.  Freine, 
jdias  Chudleijgh's  cafe^ 

2?.  A  man  infeofFs  another  to  the  ufe  of  A.  for  life^  and  after  his  i^'amaa 
deatn  to  the  ufe  of  hU  daughter  tillB.  pay  her  100  A  and  then  to  the  makes  a 
ufe  ofB,   Pisr  Wmch  and  Hutton  J.  only  in  court,  the  daughter  has  1^*^^"^ 
no  remedy  for  the  100  L  if  B.  will  not  pay  it,  except  he  makes  a  new  this  day  to 
promife,  and  then  upon  that  flie  fhali  have  an  adion  upon  the  cafe,  ^ '}«  u<"e  ot 
upon  which,  if  (he  recover,  and  have  fatisfaSion,  the  ufe  will  arife  to  l-l^j 
B.  but  otherwsle  not,  though  me  has  Judgment  to  recover ;  and  whe*  wbrnfucba 
ther  the  fame  is  dilcharged  is  triable  by  the  record  of  the  recovery.  '^"»?  /^^t 
Winch.  71.  Pafch.  22  Jac.  C.  B.  Barley  v.  Fofter.  thct!^*/A# 

ufe  of  another  and  bis  bcirSf  this  is  good,  and  the  ufe  (hall  well  arifc ;  cites  8. Rep.  69.  70.  Wh  i  t* 
lock's  cafe.  As  when  J»  S.  (hall  marry,  or  rome  to  his  age  of  21  years,  then  to  the  ufe  of  ano- 
ther and  his  heirs,  chit  is  good  b^  w.iy  of  limitation  of  ufe.  Arg.  z  Billfl.  273.  in  c^fe  of  ^impfui^ 
V.  Southeroe.  ' 


(T.  a)  Determined.  When  the  Ufes  fhall  be  faid  to 
be  determined  in  ReJpeSt  of  the  Words  of  Limita- 
tion. 

.1.    A     Gave  land  to  TV.  R.  and  J.  S.for  their  lives  and  the  life  of  I^J.  th« 
'*  thefurvhorj  to  the  ufe  of  p.  for  bislife^y^khout  fzyingdny  lly^^^^^^ 
thing  more.  fV.  R,  and  J.  S.  die.     The  court  thought  the  ettate,  quare  if  th« 
.determined,  the  eftate  being  gone  upon  which  the  ufe  was  r^ifed.  D.  ei^atc  ahpve 
j86.  pi.  1.  Hich.  2  &  3  WiK.  Anon.  ^^J^^;^^^ 

^ilatme  of  z;  H.  8.— -3  Bulft.  185.  in  cafeof  Cowppr  v.  Frawklin,  it  was  fnidby  Doderidge 
J.  th:it  this  cafe  is  good  law.         A  rent  was  granted  to  ff^.'  R.  and  J^  S,  (!unvg  the  life  of  H.  to  th'  vfr 
of  B.  and  afterwards  PV.  R.  and  J.  S.  die.    The  court  held  that  the  rent  continues  t^  B.  For  the  ufe 
is  vefled  by  the yj  H.  $.    D.  i86.  3.  Marg.  pi.  j.  cites  Mich.  4.1  &  4»  Eliz.  CiMwlcy's  cafe.— — — 
Cro.  E.  711.  pi.  50.  S.C.  held,  that  it  being  granted  .to  th^  ufe  of  B.  it  vefted  ii)  him  by  the  ftatutp 
a7  H.8.  fo  as  he  h.Td  an  abfolute  eftate  during  his  Hfe  j  and  the  lives  of  the  grantees  are  not  ma  e- 
rial,  the  eflate  being  transferred  from  theoi,:  Othe.rwife  it  hgd  been  of  a  giant  to  a  ufe  before  the 
ilatute.— Ow.  .12$.  S.  C.  accordingly,  and  ttiat  tl^e  ftatute  hiis  conjoined  the  ufe  with  the  poflef- 
fion.— 2  And.  130.  pi.  74,  S.  C.  makes  a  diflference  between  a  grmt  of  the  rent  to  IV,  R.  and  fm 
S,  to  tbeufc  of  B.  diving  b'n  Hfgy  and  a  grant  of  rent  or  land  t»  IV.  R.  and  y,  S,  during  fbeJife  of  B,  toth$ 
ufe  of  B.  that  ia  the  firft  cafe  the  rent  determines  by  the  death  of  the  grantees,  a»id  (hall  npt  bp 
xoptinued  l^y  the  ftatute^  or  otljcrwife ;  for  B.  bad  no  greater  eftate  in  the  rent  than  W.  R.  and 
J.  S.  h^d,  and  yet  the  ilatute  fays,  that  cefty  que  ufe  ihall  be  feifed  of  fuch  eftate  as  he  bad  in  the 
ufe  ;  and  the  Lift  part  of  this  branch'  of  the  ftatute  is,  that  he  (hall  have  the  eftate  of  hirVi  who  is 
feifed  .iccording.to  the  form,  manner,  quality,  and  condition  ^s  hfi  had  the  ute ;  in  ly hich  cafe  none 
of  thofc  branches  make  B,  by  the  words,  to  have  fuch  eftate  in  the  rent  as  he  had^inthe  ufe;  but 
that  in  the  laft  cafe  B.  fhali  b'^ve  it  during  his  life;  becai^fe  thp  ufes  and  eftates  agree  together.  And 
that  all  this  was  agreed  by  ail  the  judg^  ' 

2.  Land  was  given  to  baron  andfemi^  to  the  ufe  of  them  (^nd  the  heirs  ♦  ["  2f^±\ 

ef  their  bodies^     This  was  adjudged  an  eftate  tail,  and  the  judgment  cro  c.  230. 

affirmed  in  error;  for  this  limitation  is  a  limitation  ^f  the  landitfe  If  }t  pi-  n- 

being  all  to.oae  perfon^  and  is  as  if  it  had  been  faid  habendum  to  them  ^,'^^f /j,, 

and  *  the  heirs  of  their  bodies ;  and  is  not  like  the  cafe  in  .f  D.  186.  2  k  ins  v^  " 

^  3  Eliz.  For  tcye  it  is.,  when  .the  cfti|te  is  limited  topnc  or  two  to  Youno 

the  ufe  of  others,  and  their  heirs,  the  firft  eftate  is  i^pt  enlarged  by  this  ^'jftfj.gj^'* ' 

.implication,  and  the  ufe  cannot  pafs  a  greater  eftate.  But  here  it  is  to  ^vcrc  then 

tjhe  fame  perfon,  which  fhews  the  intent  of  the  parties,  and  is  a  good  o\  the  f. mi 

^imitation  of^t^je  eftate  j  /or  it  is  not  a  uf^  divided  from  the  ejiate^  ^  ad'ornatur^ 

yoL,  XXH.  U  '      •    where  f  j^Tp^r 


'264  OreiBf; 

trhcre  It  fe  limited  to  a  Granger,  but  the  ufc  aild  dbrte  ga  tegcflwtV 
and  {o  the  limitation  is  alt  one  as  if  it  had  been  to  them  and  the  heirt 
of  their  bodies.  Cro.  Car.  244.  245.  pi.  6.  Hill  7  Car#  B.  R. 
redith  v.  Jones, 


(U.  a)  Revived, 

T«  j^T common  lawy  if  feoffee  to  ufe  had  been  dtffeifed^  this  £fiei« 
-^  fin  fliould  not  have  fiifpended  any  contir^ent  ufe,  but  the 
entry  of  the  feoffee  might  have  revived  it,  and  pofleffiOn  fliall  be  ex- 
ecuted to  the  ufe  by  the  27  H.  8.  of  ufes  i  and  if  there  be  no  in- 
terruption or  deftru6lion  of  it  by  feoffment  or  death  of  the  parti- 
cular tenant  before  the  contingent  happens*  Jenk.  276.  pi.  98.  ifi 
Chudleigh's  cafe. 

2.  If  lands  are  given  to  A.  and  the  heirs  which  he  fliall  beget  on 
the  body  of  an  EngliJh'Woman^  and  A  marries  a  French-womany  who 
dies,  and  then  he  marries  an  Englifli- woman;  this  was  faid  per  Cat- 
lin,  to  be  a  good  eftate  in  ^cial  tail.     Ow.  32.  Mich.  40  £liz,  in 
an  anonymous  cafe. 
ero.E.9i7.      3.  A.  and  M.  his  wife  feifed,  &c.  to  them  and  to  the  heirs  of 
pL  S.  3.  c.    A.  bargained  and  fold  the  lands  to  P.  for  500 1.  upon  condition  that 
a  jornatur.   ij-fjjgy^  ^^  either  ofthem^  or  their  executors,  &c.  paid  the  tnoney  in 
fucb  a  day^  they  might  enter  as  in  their  former  ejiate  \  and  that  after 
<  fuch  payment  the  faid  indenture^  and  allfines^  isfc,  Jhould  he  to  the  ufe 
of  A.  and  his  heirs  j  and  to  no  other  ufe.    They  levied  a  fine  to  P.  he^* 
fore  inrobnent  of  the  deed\  then  A.  died,  leaving  ifTue  only  one  daugh- 
ter E.  who  was  his  heir  at  lawy  and  married  to  B.  who  paid  the  560  L 
in  the  right  of  his  wife,  and  entred,  and  made  a  leafe  to  the  plaintiflv     , 
Upon  whom  the  widow  re-entered,  claiming  for  her  life.    Adjudged 
for  M.  againft  E.  the  heir,  becaufe  P.  was  in  by  the  fine,  and  not  by 
the  bai'gain  and  fale ;  and  by  the  payment^  of  the  money  the  old 
Kfe  was  again  reveftcd  in  M.  as  was  the  ancient  ufe  before  the 
fine,  and  that  by  the  exprefs  words  in  the  firft  part  of  the  faid 
provifo.    And  the  fubfequent  claufe^  which  appoints  the  ufe  to  A.  and  - 
his  heirsj  will  be  repugnant^  and  fo  void,  or  otherwife  it  fliall  be  con- 
ftrued  to  be  to  die  ufe  of  A.  and  his  heirs  in  reverfion,  after  the  eftate 
for  life  of  his  wife.    Mo.  680.  pi.  933.  Hill*  43  Eliz.  Wilmot  r. 
Knowles. 

4.  A  man  feifed  of  lands  in  fee,  conveys  it  by  feoffment  to  the  ufe  tf 
himfelf  and  wife^  and  to  the  heirs  of  thefurvivor  of  them ;  the  nui- 
band  afterwards  makes  a  feoffment  of  this  land,  and  dies ;  the  wife 
enters  and  dies.  The  feoffment  of  the  hufband  hath  Je/lroyed  this 
future  contingent  ufe  of  the  fee  5  for  whatfoever  cannot  accrue  at 
the  time  of  the  death  of  the  party  who  firft  dies,  cannot  afterwanfe, 
by  any  aft,  be  revived,  but  is  abfolutely  extinguifhed.  Affirmed  in 
Exchequer  Chamber..  Cro.  Car.  102.  pi.  3.  Hill.  3  Car.  C.  B« 
Biggot  V.  Smith. 


^     (W.  a)  Statute 


-©ftjr^  i65 


■f*-     ■» 


(W.  a)  Statute  of  x  jR.  3.  w^.  t. 

i.  I  iJ.  3.  <ap.  t.    J^  FE  R  TeJi(He^feoffinent^  gift^  r^iep/ij grant,  Therw- 

-*-^  /^i7/£f,  and  confinnaiiBns  ^landi^  UHements^  fhlt^wwas 

TentSyfervices^  or  hereditaments  modi  or  had^  or  hereafter  to  be  made  or  bccai^fe     * 

had  by  any  perfon  crpetfinsy  being  of  ^  full  age,  ofwkoU  mindy  at  l^rge^  «fty  que 

md  not  in  durefs^  to  any  fe¥fon  or  perjons^  ^J^.  J| '^  P^^^-^ 

aliened  the  Unds,  and  then  the  feoffees  entred,  which  caufed  a  ^eat  deal  of  vexation  and  ci  lancery. 
fuits ;  and  fo  the  (latiite  gave  to  ceAy  qne  ufe  an  immediate  power  of  alienatiuBy  without  the  ctni- 
Cttrrence  of  the  feoffees.  G.  Law  of  tJfes,  &c.  27. 

This  ftatute  intends  to  remedy  4  great  mifchiefs^  by  reafon  oifecret  feoffments  to  uja.  1  ft,  Uncer^ 
lofii/y /of£if^tf;ciu/ori,  and  other  fubjedb  of  (he  queen,  adly.  Trouble,  jdly.  Coft',  4t'-iy»  ^'ifous 
nftxatioHS ;  lb  that  it  was  not  only  unforety,  but  unfurety  with  trouble,  and  not  that  oiily>  but  with 
bt)uble  and  cofts,  and  alfo  with  great  vexation  ;  examples  of  which  are  given  in  ii\c  preamble,  Arg, 
z  Rep.  J23.  a.  in  Chudleigh's  cafe* 

Thisaft  extenMonlyto  cefly  que  ufe  in  poffefjioni  for  cefty  que  ufe  in  '  evcrji'm  or  remainder,  is 
both  out  of  the  letter  and  intent  of  the  ftaiute.  Arg.  PI.  C.  349.  b*  in  tl\e  cafe  of  Del.imere 
V.  Barnard.  ' 

•  Va  pleading  a  feoffment  or  grant  of  ccfty  que  ufe,  one  rouft  plead  that  he  was  offu.'I  age^  of  fang 
memory f  ^nd  at  iarge,  znd  moi  in  durefs  ;  per  Dyer.  Pl.  C.  376.  b.  in  c;»fe  of  St  dwell  v  Zouch, 
cites  16  H.  7.  refolved,  hecaufe  the  purview  of  the  ftatute  is,  that  all  feoffments,  ftc.  made  by  per>* 
ions  of  full  age,  &c.  (hall  be  good,  &c.  So  that  it  warrants  no  feoffment,  &c.  but  of  pcrfbns  void  of 
iiich  defeats  ;  and  therefore  it  muft  be  ftiewn. 

And*  all\  recoveries  ajid  executions  had  or  made^  Jhall  be  good  and  "^ By  this 
iffeSlual  to  him  to  whom  it  isfo  made^  hady  or  given^  and  to  all  other  to  his  ^".^''^  A"*'/ 
ufe  againfi  the  feller^  feoffor  ^  donor^  or  grantor  thereof j  -^"^f  [''^^J 

veil  as  recoveries  »/x»i  good  title,  are  comprehended .  Bpit  they  are  good  onfy  againfi  the  gratuors,  Sfc. 
«!</  their  heirs  eiaiming  only  as  heirs  tofucb  grantors,  &c.  So  that  they  are  not  good  againft  him  that 
claims  as  heir  to  the  grantor  and  bis  feme  in  tail  per  formam  doni*  Arg.  PI.  C.  4.  a.  b.  Mich.  6  £liz*  ia 
Jill anxeirs  cafe. 

■f*  If  a  man  reetnkrs  by  errmemts  judgment,  and  makes  fccffmatt  to  bis  ufe^  and  the  othei  bfr"'.:gs  writ  of 
€rn>r,  and  reverfes  the  judgment,  he  may  enter  without  fcire  facias  a^ainft  the  feottces  >  for  it  is  a 
recovery,  and  therefore  it  (hall  hind  him  and  his  heirs  and  feoffees  by  the  ftitute  i  R.  3.  Br.  Feoff, 
xnents  al  tlfes,  pl.  3.  cites  26  H.  8.  a«  Per  Englefield  2nd  Baldwin. — Br.  Error,  pl.  i.  cites  S.  C— ^ 
O.  Lkw  of  Ufes,  &C.  33,  34.  cites  S.  C.  and  fays  this  is  within  the  letter  of  the  ftatute. 

And  againfi  the  feller s^^  feoffors.,  donors j  or  grantorsj  his  or  their  heirsy  Yet  if  cefty 
claiming  the  fame  only  as  heir  or  heirs  to  the  fame fel/ers^feoffors,  donors^  ^^^  »^« 
#r  grantor Sy  and  every  ofthem^  rJ,^".  ^ 

cliarge,  and  the  feoffees  are  difleifed,  the  grant  fhall  be  good  againft  the  diffeifor ;  and  yet  he  does 
not  claim  only  by  the  cefty  que  ufe.  Arg.  2  Le.  153.  pl.  185.  in  cafi*  of  Corders  executors  v* 
Clifton.— —3  Le.  60.  pl.  87.  S.  C.  in  the  fame  words. 

And  againft  all  others  having  or  claiming  any  title  or  interefl  in  the  J^''  ftatute 
fame^  only  to  the  ufe  of  the  fame  feller^ feoffor^  donor^  or  grantor ^  fellers^  <pLfl7'ihe  * 
feoffors^  donors.^  or  grantor s^  or  his  or  their  faid  heir s^  at  the  time  of  the  p^nv^r  of 
bargain^  faUj  covenant^  gifi,  or  grant  made :  fofftes ;  for 

yet  make  feoffment  Si  but  enlarged  th  power  of  cefly  y««  vfc,  who  may  now  make  feoffments  like  wife. 
Codb.  303.  in  cafe  of  Lord  Shefhcld  v.  Ratcliff,  cites  Pl.  C.  351,  351.  The  cafe  of  Dclamcrc  y. 
Barnard. 

Saving  to  every  perfon  or  perfonsfuch  rights  title,  a^ion-,  or  inter  eft ,  •  it  was 
by  reafon  of  any  gift  in  tail  thereof  made^  as  they  ought  to  have  hady  if  ^SJ^^^JJ^P*"" 
this  a^  had  not  been  made.  thefe  wu.  ils 

are  taken  for  tenant  in  tail  in  polTefTion,  and  not  tenant  in  tail  in  ufe  j  for  cefty  que  ufe  in  tail  has 
1^0  right  uor  intereft   Br.  Feof&ncnt  al  Ufes,  pl.  40.  cites  24  H.  S, 
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^.  Tenu  coi^ert  wis  ccfty  que  ufe,  and  fhe  an  J  her  bardti^  madefedff'* 

menu   This  was  good  but  during  the  life  of  the  baron  only,  by  equity 

and  reafon,  though  the  ftatute  i  R.  3.' fays  nothing  of  a  feme  covert, 

Br.  Feoffment  to  Ufes,  pi.  43.  cites  6  H.  7.  3. 

S.  C.  cited         3.  Cefty  que  ufe  is  hound  in  a  flatufe  merchant,  and  the  court  held 

u'fc^^^  °^    that  execution  fliall  hefued  of  the  land,  in  ufe.     And  the  fame  law  of 

fays  tifat'      ftatute  ftaple  and  elegit,  by  the  letter  of  the  ftatute  x  R.  3.    For  thif 

ufcsarc  not  js  in  effeSJ  a  leafe ;  and  if  this  execution  was  fued  before  the  ftatute 

extcnc;;abic,   ^f  ^  j^^  j.  was  made,  there  the  plaintiff  who  recovered  might  re-en?- 

there  is  no    '^^  >  P^f  Keble ;  becaufe  the  ftatute  is  that  all  feoffments^  S\fth  grants^ 

procefs  at      leajes<y  releafei^  and  confirnmiions  pf  ceffy  que  ufe^  made  or  to  be  made^ 

law,  but       j^^ii  ^g  ^QQ^^     g^.^  Jay  contra;  and  that  if  cefty  que  ufe  had  made 

at  ?aw  •  ^  feoffment,  or  fuch  like,  before  the  ftatute  of  R.  3.  who  continued 

ivhci  eras  in  pofl'eflion  till  the  ftatute  made,  this  is  good,  and  (hall  not  be  ouftedi 

ufes  arc  \^y  ^^g  ^^^ft  feofFees  ;  but  contra  where  the  feoffment  was  avoided  by 

acaturcs  ^^^^  before. tfac  ftaxute.    Br,  Feoffments  al  Ufes,  pi.  25.  cites  7  H, 

of  equity,       7,  6. 

on  which 

the  common  law  can  award  no  execution,    fiut  pag.  38.  fays  that  by  the  ^otute  R.  g.  k  is 

held  extendable  upon  a  ftatute  merchant,  or  ftaple ;  for  this  is  in  nature  of  a  gi^ant  or  leatp 

for  years,  and  grants  of  leafes   are  made  good  agaiuft  cefty  que  ufe  and  the  feoffees  by  the 

llatute. 

So  if  the  ftoffee  to  nn  ufe.  be  bouvdin  ajlatute  merchant j  or  fuch  like,  the  LirJJ)?a}i  be  lic/hli  to  the  execution, 
Br.  Feoffments  al  Ufes,  pi.  10.  cites  14  H.  S.  4.  Per  Newdigate  Serjeant.— -S,  P.  &  S.  C.  cited 
G.  Law  of  Ufes,  &C.  9.  For  the  chancery  will  not  relieve  againft  the  a6l  of  law,  where  the  pro- 
pel ty  ib  ve/le.d  uppn  vaU^ble  confideration,  and  with  no  fraudulent  defign. 

4.  KingfmiU  thought  that  where  others  an  feifed  to  my  ufe^  and  I 
afterwards*  fell  the  land,  and  my  vendee  makes  feoffment  overj  this  is 
within  the  ftatute  i  R.  3.  and  fliall  bind  xh^  feoffee  in  trujiy  and  like- 
wife  his  heir.  Otherwiie  if  I  2im file  feifed  to  my  own  ufe^  and  tny  ven^ 
dee  makes  feoffinenty  jthis  is  out  .of  the  ftatjite  i  R.  3.  but  zfubpoena  will 
lie  againft  the  vendee  and  his  heir;  and  Frowicke  Ch.  J.  and  others 
v/erc  of  the  fame  opinion.  But  yet  they  made  a  doubt ;  for  they  faid 
the  law  has  been  held  the  fame  in  both  cafes  within  thefe  2  year% 
though  they  thought  die  law  would  alter ';  For  where  1  am  in  poffef- 
fwn^  this  remains  at  the  common  law,  and  is  only  in  the  luture  of  a 
,  covenant^  which  cannot  make  a  ufe  ;  and  where  another  is  feoffee  H 

my  ufe^  and  makes  a  feoffment  over  to  his  own  vfe^  in  law  the  7.d fe- 
pffee  is  feoffee  to  my  ufe  \  yet  if  /  make feoffrnent^  this  is  out  of  the  fta- 
.  tute ;  h\iti  fubpaena  lies  agaiiiji  the  idfoffee.  Kelw.  42.  pi.  6.  Pa^cb. 
17  H.  7.  Anon. 

5.  Ify^^j^^  in  truft  makes  feoffment  over^  the  feoffor  has  no  remedy 
4i^ainjl  the  feoffee ;  fo  if  he  dies^  the  heir  of  feoffee,  it  feems,  xsjeifeJ  to 
his  own  u/e\  Tor  the  confidence  which  the  feoffor  put  in  the  perion  of 
his  feoffee  cpji  not  defend  to  his  heir,  nor  pafs  to  the  feoffee  ofthefeof^ 
fee ;  but  he  is  feoffee  to  bis  own  ufe,  as  the  law  was  taken  till  the 
iime  of  J/.  4.  But  if  the  %d  feoffee  had  notice  of  the  ufc-^  a  fuhposna 
would  then  lie :  and  the  heir  of  the  feoffee  in  truft  was  feifed  to  his 
^vm  uje  till  the  beginning  of  F.d.  4.  and  then  commenced  the  fub- 
ptrna  againft  the  heir,  and  againft  the  feoffee  of  the  feoffee.  But  it  is 
a  doubt,  at  this  day,  whether  the  heir  be  within  the  ftatute  1  R.  3.  or 
^oti  but  refers  to  the  words  of  the  ftatute.    But  as  Jo  the  matte/, 

the 


the  feoffor  is  only  tenant  atfufferance^  and  this  mcrdy  at  tb€  will  of 
the  feoffee  by  the  common  law  j  per  Fro\vickc  Ch.  J.  Kehv,  46.  b. 
Mich.  18  H.  7.  Anon. 

6,  Where  cefty  que  ufe  Lafei  land  for  term  ofyears^  rendring  rentj  ^  ^'  *^'^^*^ 
this  is  a  good  rcfervaticn,  though  the  ftatute  of  i  R.  3.  does  not  y',^  ^c. 
fpeak  of  refervations  ;  for  when  it  (peaks  that  feoffments.^  leafes^  relea^  34.  ana  fayg 
fes^  and  confirmations  fljall  be  gocd^  tnen  all  things  arifing  thereupon  an  "(haUgoio 
gGoi^  andfuch  rentfhall  go  to  his  heir,  though  heirs  are  not  nienti-  Jjfj-auf^' 
oned  in  the  refervation.  *  Br.  Feoffments  al  Ufes,  pi.  18.  cites  21  H.  fmcc  ihe 
7.  25,  Per  Recde  Ch.  T.  ft-«"te  hat 

'  .  given  him 

power  to  make  cftates  at  law«  they  are  governed  by  the  mles  of  the  common  law, 

y.  If  cefty  que  ufe  liiakes  afeofftnent  in  fee  with  cdndition  to  re^  S.c.  cued 

inter  for  non-payment^  there  he  or  his  heirs  may  enter  ;  per  Rede  ufcsf  &c? 

Ch.  J.  and  Kingfmill  J.     Quod  nota.  Brooke  makes  a  quaere,  if  that  ce- 

by  his  entry  the  firft  feoffees  may  enter,  and  fays  it  feems  ttiat  they  ^y  9"^ 

hiaynot;  for  the  ftatute  of  i  R.  3.  fays  that  the  feoffment  fliall  "er;"forhT 

be  good,  and  then  the  intereft  of  the  fee  of  the  firft  feoffees  is  de-  only  can 

termined  for  ever.     Br.  Feoffments  al  Ufes,  pi.  18.  cites  ♦  21  H.  takcadvan- 

^  tageofhis 

/•  ^3*  ovi'ii  condi- 

tion ;  and  flncethc  ftatute  allo.vs  the  aft  of  re-entry,  by  allowing  him  power  to  make  leafes,  he 
Jhall  fur  ever  keep  the  polTcllion  againft  the  fecltees  1  but  lays  quxre  taiiien. 
*  Br.  Entrc  Congeablc,  pi.  43.  cites  S.  C. 

8.  In  replevin  the  defendant  avnved  fdf  tent-charge^  becaufe  S.c.  cited 
y.  D  and  J,  B.  v;eTcfeifed  of  40  acres  of  land,  out  of  which,  &c.  yfj.^^^J'c!* 
tn  fcy  to  the  ufe  of  R,  iV.  of  the  gifi  of  R.  and  granted  the  rent  to  13.  that  the 
jflice^  who  was  feme  to  R.for  term  oflife^  with  claufe  of  diftrefs,  and  rent  fhall 
avowed  a5in  land  charged  to  his  diftrefs;  and  the  T^X^mtxS faid that  ^fj^f  ^v. 
y,  D.  and  7.  J5.  were  feifed  in  fee  to  the  ufe  of  IV.  N.  and  granted  n.  becaufe 
the  rent  to  the  faid  Alice^jhe  having  notice  of  the  f aid  ufe\  and  J.  D.  J-  D-  and  J. 
and  y.  B.  infeoffcd  if.  and  after  IV.  N.  who  was  the  cefty  que  ufe,  ^^^^^^^^^ 
releajed  to  the  faid  H.  all  his  right  in  the  land,  abfque  hoc  that  the  them,  aad 

faid  y.  D.  and  y.  B.  were  feifed  to  the  ufe  of  the  faid  R.  N.     And  n'>w  at 
the  defendant  demurred  in  law  upon  the  bar  to  the  avowry  5  and  j^°"""?°« 
the  matter  is  if  the  rent  ftiall  be  to  the  ufe  of  cefty  que  ufe,  as  the  raife  a  free- 
land  out  of  which,  &c.  was ;  or  if  the  rent  fliould  be  to  the  ufe  of  hold  out  o£ 
the  grantee;  and  per  Pollard,  Broke,  and  Fitzh.  J.  the  rent  Jhall  he  'l^\^''^\^]'^^ 
to  the  ufe  of  cejly  que  ufe  \  and  then  the  releafe  of  cefty  que  ufe  to  \^^  \^  ^Vuft 
the  feoffees  fliall  extinguifli  the  rent  by  the  ftatute  of  \  R,  3.  which  and  lo  in 
wills  that  the  releafe  of  cefty  que  ufe  Ihall  be  good  againft  him,  his  confcunce 
heirs,  and  feoffees  and  their  heirs.     Br.  Feoffments  aJ  Ufcs,  pi.  10.  "frctkoid,^ 

cites  14  Ht  8.  4«  ^"^  under 

>  .  the'  r.:mj 

tmft ;  and  fmce  in  that  cafe  notice  .was  given  of  the  tnift,  the  rent  was  created  under  r!.e  trr.ft, 
according  10  the  power.  And  f<>  if  J.  D.  and  J.  B.  make  a  feofhneni  lu  D.  withcjr  notice,  and  Ji. 
releates  to  D  aiier  the  itatu^e  of  R.  3.  and  l>eforc  the  ftatute  of  II.  8.  this  extinpnilhes  the  rent; 
for  bv  that  ftatute  the  releafe  of  cefty  que  ufe  is  an  ad  fuBkieiH  to  convey  the  freehold  of  the  rcut^ 
9nd  la  it  is  merged  in  the  land. 

9,  //"feoffees  in  ufe  releafe  to  the  tenants  who  hold  of  the  manor ^ 
this  (hall  not  be  to  the  ufe  of  cefty  que  ufe*  Br.  Feoffments  al 
Ufes,  pi.  IQ.  cites  14  [i.  8.  4. 
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10.  Grants  lio/ij  releafe^fsaffminty  nor  neovei^y  fuffired  fy  te^ 
que  ufe  in  tally  Jhall  not  bind  his  feoffees  after  his  deceafe\  by  almoft 
all  the  jtj dices,  and  by  Fitzherbert,  and  by  the  beft  opinion.  Quo4 
nota.  And  this  to  be  underllood  that  the  feofFees  may  enter; 
for  they  were  not  folely  feifed  to  his  ufe,  but  to  the  ufe  of  him  and 
of  the  heirs  of  his  body,  and  therefore  the  ftatute  of  i  R.  3.  fhall 
not  fcrve  it  for  ever.  ox.  Feoffinents  al  Ufcs,  pi.  2.  cites  19  H.  8. 
13. — But  fee  27  H.  8.  -20.  that  Fitzherbert  was  there  in  a  con- 
trary opinion,  and  that  it  was  good  againft  the  heir,  viz.  Fine  of 
cefty  que  u{e  in  tail.     Br.  FeoiFments  al  Ufes,  pi.  2.  cites  19  H« 

11.  Gift  of  land  for  years,  or  of  a  leafe  for  years^  to  a  ufe,  is  good^ 
notwithlianJing  the  fiatute  of  Rich,  3,  for  the  ftatute  is  intended 
to  avaid  gifts  of  chattels  to  ufes,  to  defraud  creditors  only ;  and  fo  is 
the  preamble  and  intent  of  this  ftatute.  Bn  Feoffments  <al  Ufes^ 
pi.  60.  cites  3  M.  I. 

268  1  '^'  Cefty  que  ufe,  before  the  ftatute  of  27  H.  S,  feifed  of  ^  acres 
J  in  the  fame  county,  di/lant  from  each  other^  makes  feoffment,  and 
deli  vers  yjr^«,  hy  attorney  ^  of  one  in  the  name  of  all\  whereas  the 
ftatute  giving  power  to  cefty  que  ufe  to  enter,  and  make  feoffment^ 
he  ftiould  do  it  in  propria  perfona.  But  on  grand  debate  it  was 
held  ^  good  feoffment  of  all  3.  But  quaere,  if  the  feoffor  had  been 
feifed  in  demefne  of  that  acre  of  which  the  livery  was,  whether  it 
would  extend  to  pafs  the  reft.  Dyer.  283.  a.  pi.  30.  Pafch.  ix 
Eliz.  Anon, 
i  Lc.  211.  13.  \icefiy  que  ufe^  after  the  ftatute  of  I  R.  3.  makes  leafe  for 
i>l.  »6i.  s.    years^  and  afterwards  t\iG feoffees  releafe  to  leffee  and  his  heirs^  having 

^'^•^"ibis   ^^^'^^  ^f  ^^^  "^^  ^^^  releafe  is  to  the  firlt  ufe.     But  where,  the 
'  feffci  are  diffeifed^    and   they   releafe    to    the   diffeifor,    though' 
they  iiave  notice  of  the  ufe,  yet  the  fame  is  to  the  ufe  of  the  dif- 
feifor, and  no  fubpoena  lies  againft  diffeifor;  per  Anderfon*  Ch. 
J.  3  Le.  196.  pi.  245.  Trin.  29  Eliz.  C.  B.  The  Ld.  Compton'^ 

cafe. 
t  Rep.  128.       14.  If  after  the  ftat.    i  R.   3.   and  before  the   27   i/.   8.   a 
%^'T'  w    "^*"  xmA^  feoffment  to  the  ufe  of  B.for  life  ox  in  tail^  and  after 
^micighs  ^^  ^^^  ^j.^  of  another  for  life  or  in  tatl^  and  after  to  the  ufe   ^^ 
another   in  fee^   thofe  in  remainder  could   not  make  feoffment  or 
grant  of  their   eftatcs   by   the    general  words  of   the   afij    for 
then   there   would   be   a  fraction   and  divifion    of  ejiates  which 
the  law  will  not  fuffcr;  per  Walmfley  J.    I   Rep.  87.  in  Cor- 
bet's cafe. 

15.  Cefty  que  ufe  enters  (the  feoffees  in  truft  being  feifed) 
^xiA  makes  feoffment^  this  is  a  good  feoffment  by  authority  of  the 
ftatute  I  R.  3.  which  gives  power  to  cefty  que  ufe  to  enter  and 
make  feoffment  tt;/>i^2//  diffeifiu%  per  Tanfield  Cb.  B.  Palm.  35^* 
356.  Hill.  20  Jac.  B.  R.  in  Ld.  Sheffield's  cafe.  •  -^ 


(X  *)  5t,- 


m«.  a6S 


(X.  a)    Statute  of  27  H:  8.  cap,  10,    jinJ  what  is  see tu.  Bar- 

^  '  lit  g^"  *^^ 

executed  thereby.  raic. 

VJ  H,%.  17  N  A  C  T  S  that,  where  any  perfon  or  perfons  Jiand  or  The  word 
cap.  10-     ^  be  *feifed^  or  at  any  time  hereafter  Jhall  happen  to  be  ^fXill'^' 
fnfid  of  or  in  any  honour s^^  caftlesy  manorsy  landsy  tenements^  rents-,  fcrr^  corpora- 
vuesyreverjionsy  remainders^  or  other  \  hereditaments^  to  the  ufsy  con-  tions.    Ld, 
fidenceyor  truft  of  any  other  perjon  or  perfonSy  or  of  any  body  politic,  r^",,^,^^ 
by  reafon  of  any  bargainyfaUyfeoffmentyfiney  recoveryy  covenanty  con-  the  Sratut* 
iraSiy  agreementy  it;///,  orotherwije  by  any  manner  or  means  whatfoever  of  Ufcs, 
it  bey  in  every  fuch  cafey  all  and  every  fuch  perfon  and  perfonSy  that  have  P^hi^^  "^ 
or  Jhall  have  any  fuch  ufe  or  trtift  in  fee-fimpUy  tally  for  llfey  or  word  (\f\}^ 
yearsy  or  otherwljiy  or  any  ufsy  confidencey  or  trufl  In  %  remainder  or  W; excludes 
reverteryJhaU from  henceforth  Iflandandhefeifedy  righlL^Tt"^ 

likewiftB  cxchiJcs  contingent  ufcs,  becaufe  the  fcifin  cannot  be  but  to  a  fee-fimpl«i  of  a  ufe  ;  and 
ivhen  that  is  limited,  the  felfm  of  the  feoifee  is  fpent.  Ld.  Bacon's  Readings  on  the  Statute  of 
Ufes,  335. 

f  This  word  (benStament)  is  to  be  underftood  of  thofe  things  whereof  an  inheritance  is  in  clfe  ; 
for  if  I  grant  a  lent-charge  de  novo  for  life  to  a  ufe,  this  is  good  enough  ;  yet  there  is  no  inheri- 
tance in  being  of  this  rent.  It  Ukewifc  excludes  annuities  and  ufes  themfclves  j  fo  that  a  ufe  can- 
not be  to  a  ufe.    Ld.  Bacon's  Readings  on  the  Statute  of  UfeF,  335. 

X  The  ftatute  having  fpoken  before  of  ufcs  in  fee-fimple,  in  tail,  for  life  or  years,  addeth,  or 
otherwife /'/«  rtmainderor  revet  ter)  whereby  it. is  manifeft,  that  the  firft  words  are  to  be  underftood 
of  ufes  in  pofleifion.    Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  ^37* 

II  It  was  the  opinion  of  diverfe  jullices,  that  by  thefe  words  celly  que  ufe,  is  inmiediately  and 
a&ually  fetfed  and  in  pofTellion  of  the  land,  fo  as  he  roay  have  an  aflife  or  trefpafs  before  entry, 
^againft  any  (Iranger  who  enters  without  title.  Cro.  £.  46.  pi.  2.  in  a  note  there.  Pafch.  ;&8  Eliz.  C. 
B.  anon. 

And  be  darned  and  adjudged  In  lawful  feljiny  efiaie  and  pojfejjion  £/*  f  260  1 
find  in  the  fame  honour Sy  Wr,  to  all  intent Sy  ^c.  of  and  in  Juch  Hie 
iflaie  as  they  had  or  Jhall  have  In  the  ufcy  ^c.  of  and  In  the  Jamcy  J^TTr-^ 

Jiftfjiii/ey  and  fjffffton,)  fintend]  not  a  poflcflion  in  law  only,  but  n  feifin  in  tail ;  not  a  title  to  enter 
into  the  land,  but  an  aclual  eftate*  Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  33S. 

And  the  eflatey  tltUy  right  and  poffejjion  of  fuch  perfon  or  perfons  as  Lord  Ch. 
were  or  hereafter  Jhall  be  Jeifed  of  any  landsy  tenement Sy  or  herealta"  J- '^•'^"S^^an 
mentsy  to  the  ufey  confidencey  or  trujiy  of  any  fuch  perjon  or  perjonsy  or  ^-^ninn^f  tbh 
of  any  body  polltlcy  be  from  henceforth  clearly  deemed  and  adjudged  jUtuu^ 
fi  be  in  him,  or  them  that  havcy  or  hereafter  Jhall  have  any  fuch  ufey  ^^*^^^*'  ^^^^ 
confidencey  or  trujiy  after  fuch  qualityy  mannery  form  and  condition  as  getherWe"' 
they  had  before  in  or  to  the  ujey  confidencey  or  trujl  that  was  in  thevu        pcir  ilion 

.1  '  an*l  the  ufe, 

when  the  ufe  was  to  one  qr  morQ  perfons,  and  the  poUeffion  in  one  or  more  other  iepa  ate  '>er- 
fons,  was  foon  after  the  ilatuta  w/W//  dtcUn^dy  on  what  good  conftru<51ion  or  inference  he  knew 
not ;  for  now  the  ufe  (by  the  name  of  truft)  which  were  one  and  the  fame  b<  f;rc  the  llactite,  re- 
mains feparately  in  fome  perfons,  and  the  polleffion  fepaiately  in  oiherb,  as  it  did  before  theft.i- 
tute,  and  are  «c/  broigbt  together  but  by  dtcne  in  chancery,  or  the  volunt..ry  conveyance  of  'he  pollclfor  of 
the  land  to  cefty  que  truft  \  fo  as  now  the  princi/>alufe  oftbitfiatute,  efpecially  on  fines  levied  to  ufes, 
is  not  to  bring  together  a  poflcflion  and  ufe,  but  to  introduce  a  general  form  of  tonv-jyancc,  by 
which  the  coimfors  of  the  fine,  (who  are  as  donors  in  the  cafe)  may  execute  their  intcnts'and 
purpofes  at  pleafure,  either  by  transferring  their  eftatc  to  (traagers,  or  by  enl  xgi^g  diminimrn" 
or  altering  them  to  and  amonglt  themfelves  at  their  plcalure,  without  obfrrving  that  rigour  aiul 
ftrianefs  of  law  for  the  poffeffion  ofihc  conufcc  as  was  rcquifitc  before  the  ftatute.  Vaugfi.  «o.  in 
ike  cafe  of  Dixon  y,  Harril»n^  * 

U  4»  Notwith- 
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Notwithftanding  this  Aatute,  there  arc  3  ways  ofcnniiftf^  ak  ufeor  a  trujl^  tublcbjiiif  remains  as  at 
tommon  law,  and  is  a  creature  of  the  courts  af  equity^  ar.U  fubjedt  only  to  their  (fbntroul  and  iliredUofi* 
I  ft.  Where  a  man  feifed  in  fee  raifes  a  term  fv years^  and  limits  it  in  truft  for  A.  for  this  the  fta- 
tute  cannot  execute,  the  termor  not  Keing  ft  ifed.  idly.  \Vhere  lands  are  limited  to  the  ufe  of  A.  in 
1/  ufiy  to  permit  B,  to  receive  the  rents  and  profits ;  fo,r  the  ftatute  can  only  execute  the  firft  nfe.  jdly^ 
Where  landi  are  limited  to  trujlees  to  nceive  and  pay  over  the  rtirtt  and  prc^ts  to  fucli  and  fuch  per- 
sons; for  here  the  lands  muft  remain  in  them  to  anfwef  thefe  purpofes;  aiid  tliei'e  points  were  a- 
(reed  Co ;  Trini  1700.  Abr.  Equ.  Cafes  383.  Simpfon  v.  Turner. 

S,  2.  TVbere  diverfe  perfons  Jhall  he  jointly  fetfid  to  the  ufe  or  tritj^ 
of  any  ofthem^  thoje  which  JhaU  have  fuch  ufe  or  truft^  Jhall  be  adjudged 
to  have  only  fuch  eftate^  pffffejjion^  andjeijin  of  the  lands  j  ^c.  as  they  had 
in  the  ufe  or  trujiyfaving  to  all  perfons  other  than  thofe  which  be  feifed 
to  any  ufe  or  trufl^  ail  right,  fe^r. 
'thehvjhand  S.  J.  Alfofaving  to  all  thofe  perfons  which  Jhall  be  feifed  to  any  ufcy 
tcing/e/rcW    all  fuch  fonner  rights  as  they  might  have  had  to  their  own  proper 

in  fee  made       ,,r. 
4t  Lal<r  to  J 

0,  and  S.  but  it  was  infecret  confidchce  for  the  preferment  of  ins  wife ;  and  afterwards  he  maae  afeeffmeiu 
to  0.  and  others  of  the  fame  land  to  other  ujcs»  It  was  decreed,  by  the  advioe  of  Wray,  Anderfon^ 
and  Manwood,  that  the  term  was  net  cxtiiiguiihed  by  this  feoffkient^  by  rcaibn  of  the  provifo  ; 
tod  becaufe  O.  had  this  leafe  to  his  own  ufe,  it  is  not  extinguished  by  thefeofiiment  whirh  he  took 
to  the  ufe  of  another*  Mo»  196.  pl«  345.  Trin.  17  Eliz-  in  the  Court  of  Wards,  Cheyney's  caf*. 
»— —  1  And.  192.  pi.  9.  S.  C.  fays  the  leafe  was  made  really  in  trud  to  the  ufe  of  the  wife,  and  edu-i 
Nation  of  their  fin's  and  daughtersi  notwithilanding  that  diverfe  covenants  were  therein  contained^ 
And  a  rent  was  referved ;  and  lays  that  the  feoffment  made  afterwards  was  to  the  ufe  of  tiie  hufbantl 
himfelf,  and  his  fiid  wife  for  tlieir  IWes,  with  x'emalnders  6ver ;  and  that  the  fame  was  held  ac- 
CordingJy. 

A.  in  cori-  5.  ^.  5.  tVhere  any  he  feifed  to  any  ufe  or  intent  that  another  Jhalt 
of^natural  *^^^  ^  yearly  rent  out  of  the  fame  lands,  cejiy  que  ufe  of  the  rent 
love  and  af-  Jhall  be  deemed  in  the  poffeJJion  thereof  of  like  ejlate  ,as  he  or  Jhe 

feflionyco-    had  that  ufe* 
venanted  to 

Hand  feifed  fs  toe  ufe  of  himfelf f^r  Vfity  remainder  to  B,  his  fan  in  tail,  and  to  the  inUnttbat  B,^Jhouldbav9 
are  t  ifluing  out  of  the /audi,  during  the  life  of  A,  The  fon  dfes,  and  his  executors  brought  debt  for 
the  ari'ears  of  the  ifnt.  It  was  refolved  and  adjudged,  that  by  ihefe  words  of  the  (Vatitte  B.  in 
this  cafe  had  a  good  rent,  as  well  upon  covenant  as  by  a  feoffment,  or  bargain  and  fale.  Jo.  17^* 
\\.ti  Trin.  4  Car.  B.  R.  RivcttS  v.  Go<Kori. 

5>yO  1       ^*  I^  ^^S  agreed,  that  \icejly  que  ufe  devifes  that  his  feoffees  (hall 

'  make  ejiate  in  fee  or  in  tail  to  7.  &.  and  dies,  the  ufe  changes 
before  the  eftate  executed,    D.  96.  pi.  41.  Mich,  x  Mar,  in  Bain- 
ton's  cafei 
1);  T49.  b.         3-  A.  covenanted  that  all  perfons  who  (bould  h^  feoffees  of  certain 

pl.82.     *  \z\\i^  Jhould  be  feifed  thereof  to  the  ufe   of  J.  for    life,  and   after 

^p"&  M  ^^^  deceafe  to  B.  his  [on,  and  M.  and  the  heirs  of  their  bodies,  re- 

Bkiiyll  y.  iriainder  to  the  right  heirs  of  A  and  afterwards  made  a  feoffment  to 

HoL-  the  ufes  in  the f aid  indenture,  afterwards  B.  married  thefaid  M.  then 

itocK.  S.  j^  ^j^^^     jj^  ^^^^  jfy^  27  H,  8-  aliened  all  the  lands, -!7w^/^/iW.     M, 

andby  the  entered   into   the  whole.     Wcfton  and  Bcndlows  held  her  entry 

opinion  of  lawful  into  all,  but  3  juftices  contra ;  for  the  pofleflion  (hall  be  ia 

allthecoiirt  the  fame  degree  as  the  ufe,  and  the  ufe  was  in  hufband  and  wife  by 

without  ar-  f^y^^^j  jj^ojeties  before  the  marriage,  and  therefore  Jhe  may  law- 

idovv 

fcould  only    gynionds's  cafe* 

nave  a  '  ^ 

Kioiety,  by  reafon  of  the  joiiiteiiancy  made  before  marriage  ;  and  cites  other  cafes  upon  like  pointi 
hc'.d  accordingly,  and  thcnjcites  Pafch.  8  EJiz.  C.  B.  between  Morgan  and  Wharton  ;  andthft 
WeAoli's  opiniou  was|  \\\2X  ilic  ftatute  vcli^  81k  f  olftiiou  to  the  ufe  as  a  purclial'e  made  to  the 

baruQ 


gumenfy 


the  widovv    fuUy  enter  into  a  moiety  only.     Mo,  92.  pi.  228.  Trin.  10  Eliz* 


ft  iron  and  fenne  during  the  coverture ;  which  thr  otiier  3  jnftices  denied,  by  roafocv  of  ttit  WoHi  of 
the  ftatuce,  viz.  form^  quality,  condicioni  &c« 

4.  J,  tenant  in  tail^  remainder  to  hisfiftcrs  (who  were  his  heirs  at 
'  law)  inpe.  A.  made  a  deed  in  this  manner,  viz.  Ithefaid  A,  have 
' given^  granted^  and  confirmed  for  TOOL  without  the  words  (bar- 

fained  and  fold)  habendum  to  the  feoffee  with  warranty  againji  A,  and 
is  heirsy  and  a  letter  of  attorney  was  to  mate  livery  and  feiftn'y  (b 

that  the  detd  began  like  a  deed-poll,  viz.  to  all  chriftian  people,  &c. 

but  it  was  indented  and  inrolled  widiin  a  month,  and  4  months  after 

the  inrollment  the  attorney  made  livery  and  fcifm;  A^  died  without  if-^ 
fue.    The  lifters  entered,  and  the  feofFee  oufted  them  :  they  brought 

trcfpafs.     It  was  clearly  agreed  by  the  coiirt,  that  by  the  words  give 

for  moneys  gt'ant,  or  confirm  for  money,  &c..  if  the  confideratiort 
'  be  for  raoncy,  and  the  deed  is  inrolled  within  6  months,  that  the 
'  lands  (hall  pafs  both  by  the  flatute  of  ufes  and  by  the  ftatute  of 

in^oJln:e:l^1  as  well  as  upon  the  words  bargain  and  fale.    3  Le.  !&• 

pi.  39*  Mich.  14  Eliz.  B.  R.  anon. 

5.  I.eafo  to  A,  for  life^  remainder  to  the  right  heirs  of  A.  for  20 
years  after  his  deceafe  j  this  term  is  not  in  A.  but  is  in  abeyance  till 
after  his  death,  and  then  it  commences  in  his  right  heir,  as  piu:- 

'  thafor  by  this  name.    D.  310.  pi.  78.  Pafch.  14  Eliz.  in  Cran* 
mcr*s  cafe; 

6.  A.  poflcfled  of  a  leafe  for years^  grants  all  hit  ejlate  and  interejl  s.  Cdtel 
to  fj.  and  C.  and  their  afligns,  to  the  ufe  ofthefaid  A,  and  M.  his  Mo.  614. 
wife  for  their  Hvesi^fndofthe  longer  liver  of  thenu     Afterwards  A.  |2^P*-^4«- 
granted  to  J.  S.  all  fuch  intereft  as  he  then  had  in  the  faid  lands  in  of  ufes,  &L 
leafc,  and  died.     The  queftion  was,  whether  this  grant  by  A.  gave  198.  cite^ 
all  the  term  of  B.  or  C.  or  not?     And  being  put  by  tRe  ford  ?-^-ad- 
Chancellor,^  it  was  anfwered  by  all  the  juftices  and  Chief  Ba-  A/fgranf 
ron,  that  the  grant  of  A.  was  void,  and  not  within  the  ftatutes  was  void; 
of  cefty  que  u^,  &c.     D.  369.  a.  pi.  50.  Pafch.  22  Eliz.  anon,         ^^^^^  *^<* 

a  trufti  which  he  could  not  aflign  over ;  for  a  truft  cannot  be  afligned  over>  becaufe  it  lies  in  pri- 
vily ;  and  tlitmgh  A.  may  repofc  a  truft  and  confidence  in  the  lelTee,  yet  his  aflignee,  that  is  no 
party  to  the  agrccmenti  cannot  do  it>  Becaufe  not  privy,  (i.  c.)  not  conufant  of,  nor  party  to  that 

•  agretment,  whereby  by  the  contnuil  between  the  parties,  a  truft  was  repofed  in  the  tenant  of  thd 
land  :  for  though  he  might  be  Willing  to  ftand  intrufted  for  the  benefit  of  his  fiiend,  it  does  not 
thereby  follow  thjt  he  would  for  every  body's  advantage.  But  it  feems  to  him  in  this  cafe,  tliat 
if  A.  had  afligned  qver  the  land  itfelf,  it  would  be  good  by  i  R.  %.  but  the  words  he  ufed  were  not 

.  fufficient  to  pafs  the  land  itfelf,  for  he  had  no  intereft  therein  j  for  27  H.  8.  execmes  no  poffeffioa 
to  a  ufe,  but  where  forae  body  is  felfed  to  the  ufe  of  another  for  years,  life,  tec.  fo  that  the 
tenant  muft  have  a  freehold  in  the  land,  elfe  xhe.  ftatule  executes  no  poflbflion  to  the  ufe  ;  but 

'  if  a  fine  be  levied  to  the  ufe  of  one  fur.yeai-s,  then  it  i$  executed)  for  the  conu£ec  of  the  fine 
is  feifeJ. 

7.  FeofFment  Infcefuh  conditioner  ea  intentione^  that  his  wife  f  271  1 
Jhould  have  the  land  for  her  life^  remainder  to  his  younger  fon  in  fee.  •-  /  -* 
T  he  feofF.^e  died  without  making  any  eftate.     The  heir  of  tlie  fe- 

ofibr  entred.  It  was  refolved  that  it  was  not  a  condition,  but  an 
eftate  which  was  executed  prefently,  according  to  the  intent, "  4 
Le.  2.  pi.  3.  Mich.  23  Eliz.  anon. 

8.  A.  feifed  of  land  in  fee,  has  ilTue  2  fons  B.  and  C.  and  af-  Lc.  ^r^i^ 
ter  the  i  R.  3.  and  before  the  27  H.  8.  devifcd  to  the  ufe  of  his  s.  c— -Savj 
^oungeft  fon  C,  ccclain  lands  in  tail,  remainder  to  his  firft  fon  '^^'  ^'  ^' 

B.  on 


B.  on  condition  not  to  atien  or  difcontlnue^  but  for  Jolntun  to  hfs 
wife  or  wives,  and  only  for  life  or  lives  of  fuch  wife  or  wives* 
Devifee  Uvies  a  fine  to  a  ftranger,  and  by  deed  declares  the  ufe  to 
himfelf  and  his  wife,  and  to  the  heirs  male  of  his  own  body,  re- 
mainder to  the  heirs  of  his  father ;  and  avers  that  this  fine  was  for 
jointure  of  his  wife.    The  juftices  were  clear,  that  the  levying 
the  fine  is  a  breach  of  the  condition,  bi|t  they  doubted  what  perfoin 
ihould  take  benefit  of  it  j  for  when  cejiy  que  ufe  before  %^  H.  ?. 
made  the  devife  conditional,  and  now  by  that  ftatute  be  has  the 
^  Ic  W25      pofieffion  in  fiich  quality  as  he  had  the  ufe,  they  *  thought  that  the 
^greed  that   condition  IS  transferred  into  a  limitation,  and  fo  the  breach  (hall 
^  TdV  *       «nure  to  determine  the  eftate  by  ceffer ;  and  fo  he  in  the  next  re- 
mind lioc  a      mainder  (hall  enter,  otherwife  the  condition  is  gone  by  confufion  of 
limitation,    it  in  the  pofieffion;  yet  at  laft  they  adjudged  the  cafe  with  the  heir 
^^78*        of  B.  (B.  being  dead)  by  reafon  that  ^tjtatute  of  2j  gives  the  pof-^ 
*  fefjion  in  quality  and  condition  with  the  ufe^  and  alfo  gives  to  cejiy  qt(g 

ufe  fuch  benefit  and  advantage  as  the  feoffees  had  \  fo  that  quacunque 
via  data  die  heir  of  B.  was  enabled  to  take  the  benefit  of  the  breach, 
be  this  a  condition  or  a  limitation.  Mo.  212.  213.  pL  353.  Micb^ 
Vf  &  28  £liz.  Rudhall  v.  Milward. 

9*  A.  feifed  in  fee,  VKdA^zxj^  indenture  purporting  a  feoffment  to 
B.  and  C.  with  warranty^  and  another  indenture  hearing  date  th$ 
fame  day  iwth  the  firft,  was  made  between  the  feoflFees  and  the  fe« 
ofFor^  whereby  reciting  that  whereas  J.  the  day^  hour^  and  injlant 
rfthefe  prefents^  by  indenture  hath  given^  ice.  to  B.  and  C.  the  f aid 
Jandsy  habendum  to  thenij  their  heir^  and  affigns  for  ever,  they  the 
faid  B^  and  CL  granted  by  the  fame  deed,  that  immediately  after  the 
faid  B.  and  C.  their  heirs  and  affigns^  have  peaceably  taken^  &c.  the 
profits  of  the  lands  during  the  term  of  10  x  years^  then  it  Jhould  be 
lawful  for  jf*  his  heirs  and  affigns^  to  re-enter  and  have  the  faid  lands 
as  tn  their  firH  right  and  title^  the  faid  feoffment  and  livery  of 
feifm  thereof  made  at  one  inftant  notwithftanding.  The  indenture 
badfeveral  labels^  and  were  laid  one  on  the  other j  and  the  labels 
fixed  and  conjoined  both  together  in  one  feal^  viz.  the  original  with 
.  ihe  feal  of  A,  and  the  counterpart  witn  the  feals  of  B.  and  CL  and 
delivered  accordingly.  B,  and  C.  and  their  affigns^  enjoyed  the  faid 
lands  peaceably  without  interruption  •  during  the  faid  term.  It  was 
refolved  by  the  juftices  in  this  cafe,  that  the  intent  upon  the  li^ 
very  was,  that  A.  Ihould  re-have  the  lands  after  the  loi  years 
quiet  pofieffion  of  the  feoffees,  and  that  the  ufe  did  immediately 
arife  out  of  the  pofiefiion  of  the  fcofJccs  to  the  heirs  of  the  fe* 
offor,  as  foon,as  the  lands  had  been  enjoyed  for  loi  years,  and 
that  by  the  flatute  of  27  H.  8.  the  heir  of  the  feoffor  might  enter. 
And  decreed  accordingly.  Mo.  722.  pi.  1009.  Mich.  33  &  3^ 
Eliz.  in  the  Court  of  Wards,  Boydell  v.  Walthall. 

10.  Reverfion  of  a  leafe  for  life  is  granted  for  life  cum  pojl 
mortem  of  the  tenant  for  life  acciderit  \  this  fhall  not  refer  to  the 
commencement  of  the  fiiture  time  as  to  the  eflate,  but  to  the  having 
the  land  in  ppfTe  Jior.  Cro,  E.  323.  pi.  14.,  Pafch.  36  Eliz.  B.  R» 
il  Ibourne  v.  Daihborn. 

U.  If 


1 1.  If  A.  for  good  conilderation  covenants  to  Jtand  JetfeJ  to  the 
life  of  himfe^  in  tally  zsA  after  to  the  ufe  of  J5.  in  taiij  and  after  of 
C.  and  hisheirs^  now  by  27  H-  8.  A.  isfeifed  in  tail,  with  remainder 
%ti  tail,  remainder  ^  in  fee,  according  to  the  feveral  limitations  of  the 
ufes ;  and  yet  here,  as  to  his  eftate  tail,  no  other  gerfon  was  feifed  to 
his  ufe,  and  none  to  this  refpe6):  feifed  to  the  other  ufe,  as  the  words 
of  the  ftatute  are.  And.  338*  in  cafe  of  Pillap  v.  Freine,  aliai^ 
Chudleigh's  cafe. 

12.  h*  granted  a  rent  to  B.  andC.  (without  more  words)  to  the  s.  Ccitc* 
tife  of  his  wife  for  life ;  if  this  had  been  before  the  ftatute  27  H.  8.  ^"  '§''•  ». 
i.  and  C.  have  eftate  in  the  rent  during  their  lives  to  the  ufe  of  the  ^JIlLsl^o- 
wife;  but  if  after  the  ftatute,  or  before,  B.  and  C.  die  in  the  life  of.  cited  Arg^ 
the  wife.,  the  rent  is  determined,  and  ftiall  not  bp  continued  by  the  *  And. 
ftatute,  or  otherwifej  for  Ihe  has  not  in  this  cafe  other  or  greater  c^^J^J^- 
eftate  in  the  rent  than  B.  and  C.  had ;  and  yet  the  words  of  the  fta-  cafciK 
tute  are,  that  ce/ly  que  ufejhall  be  feifed  of  fuck  eflate  as  he  bad  in  th£ 

ufe ;  and  the  laft  part  of  this  branch  of  me  ftatute  is,  that  he  Jhall 
have  the  eftate  of  him  that  is  feifed  in  ihe  fameform^  manner^  quality^ 
and  condition  as  he  had  in  the  ufe.  In  which  cafe  neither  of  tho(e 
two  branches  of  the  ftatute  aforefaid  in  words,  will  make  the  wife  to 
have  fuch  eftate  in  the  rent  as  flie  had  in  the  ufe ;  but  if  the  rent  or 
land  had  been  granted  to  B.  and  C.  during  the  life  of  the  wife  to  the 
tfe  of  the  wife^  then  by  thisibitute  flie  ftiall  have  it  during  her  life; 
for  the  ufes  and  eflate  agree  together.  So  in  the  principal  cafe  the 
ufe  and  eftate  agree,  becaufe  there  was  not  greater  eftate  in  the  ufe 
than  the  eftate  of  B.  and  C.  in  the  rent,  which  is  during:  the  life  of 
the  wife  conditionally,  if  B.  and  C.  fo  long  fliall  live ;  and^if  not,  then 
the  ufe  toceafe.  2  And.  130.  pi.  74.  Mich.  41  &  42  Eliz.  Craw-* 
ley's  cafe* 

13.  There  are  many  ufes  which  are  not  executed  by  27  H.  8, 
as  tortious  \xksj  fraudulent  ufes,  ufes  upon  ufeSy  troublefome  ufes ;  as  to 
ftand  feifed  to  the  ufe  of  A.  on  Tuelday,  and  of  B.  on  Wednefday# 
So  of  ufes  (^  perpetual  freeholds  \  per  Warburton  J.  Mo.  632.  Pafcn, 
43  Eliz.  C.  B.  in  cafe  of  Mildmay  v.  Mildmay. 

14.  27  H,  8,  of  ufes  does  not  execute  ufes  that  are  in  abeyance^  Becaufe  it 
Arg.  Godb.  310.  in  cafe  of  Sheffield  v.  Raddifiis.  """^^  ^ 

°  .  .  .  .  executed  to 

a  bare  pojfibility  of  a  uff,  neither  can  it  be  limited  againO:  the  knqwn  rules  of  Che  common  law* 
Arg.  4  Mod.  155.  cites  I  Rep.  130.  Chudleigh's  caie. 

15.  The  cafe  was ;  a  man  pofle0ed  of  a  term  for  years  of  a  rec-  *  S.  c. 
tory,  devifed  the  profits  thereof  to  his  wife  for  fo  many  years  as  fbe  ^'^®*^?omb. 
Jbould  live;  and  after  he  devifed  the  profits  to  20  of  his  poor  kindred^  of  South  .^* 
and  that  after  the  death  of  his  wife  the  reSiory  fhould  be  let  by  the  ad*  v.  Allen.— 
vice  of  his  overfeersy  and  thi  rent  difiributed  to  hisfaid  poor  kindredy  ^'  ^«^l!^ 
pnd  made  the  wife  his  executrix.     Kefolved  by  all  the  juftices  in  the  by  I.  5  ^ 
exchequer-chamber,  that  although  a  *  devife  of  the  profits  is  a  Mo^J*  63- 
devifc  of  the  land  itfelf,  if  there  be  no  other  circunlftance  in  the  cafe,  '"  ^^®  ^^* 
yet  becaufe  in  this  cafe  the  devifor  lias  declared,  that  the  poor  kin-   AUen^l— 
dred  fliould  not  have  the  property  of  the  term,  and  he  appoints  a  S.P.  atimit. 
Jeafe  to  be  made  for  rent,  and  the  rent  to  be  diftributed  amongft  ^«dbythc 
ipjeqij  the  executors  flxould  have  the  term  upon  the  confidence  to  glnerair 

make  Mo.  758. 
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pi.  1049.  make  the  leafe,  and  dlftribute  the  rent ;  and  that  the  poor  kindre(i 
>n  cafe  of  ^y^d  only  a  t^u^^,  and  no  intereft  in  the  term.  Mo.  753.  pi.  1040* 
Fotfter  V.     ^-^^^  ^  j^^  Griffith  v.  Smith. 

■•  S.  P.  by  Lc^  Keeper.  Chan.  Cafes,  140.  Mich.  26  Car.  if  in  cafe  of  Gary  v.  Appleton* 
■       S.  P.  Chaa.  Prec.  123  pi.  106.  Mich  17C0.  in  cafe  of  Folter  v.  Foflcr. 

Thcyihall  i6-  If  a  man  enfeoffs  J,  to  the  ufi  of  J.  and  B.  they  arc  jointe* 
1)cbothia  nants ;  for  both  come  in  by  the  ftatute.  13  Rep.  55.  Mich.  7  Jac^ 
by  the  fta-    jj^  ^^  Court  of  Wards,  Samme's  cafe. 

tu£e>be. 

caufe  tbey  could  net  takejdiily,  they  taking  by  feveral  titles*   Ld.  Bacbn*s  Readings  on  the  Statute  of 

Ufes,  353. 

One  cannot  be  tri  by  the  ftatute,  and  one  by  the  common  law,  but  both  (hall  be  in  by  the  flatutei 
Arg.  Vent.  390.  in  the  cafe  of  Potter  v.  North.— See  tit.  JointenantSy(L)  pL  5. 

17.  In  all  cafes  where  a  ufc  maybe  raifed  by  the  common  law,  and 
Th  ft  tut  ^^^  '^  ^^^  he  performed  by  order  in  chancery^  the  ufe  (hall  be  executed 
never  ifi^  ^  by  27  H.  8.  of  Ufes.  Arg.  2  Brownl.  291.  Hill.  7  Jac.  C.  B.  in  the 
tended  to     cafe  of  Smallman  v.  Powis. 

execute  any 

ufe  but  that  which  might  hmifuUy  be  compelled  to  bt  n:e(uteii  hff&e  the  ftatute,  which  cannot  be  of  an 
ejiatetail;  M  the  chanceiy  could  not  compel  him  at  common  law  to  execute  the  eftate,  and  fo 
the  ftatute  doth  not  execute  it  at  this  day.  Cro.  J.  401  ^  pi.  9.  Pafch.  14  Jac.  B.  R.  in  cafe  of 
Cooper  V.  Franklin  and  Walter* 

1 8.  A.  makes  feoffment  to  the  ufe  of  the  heirs  male  of  his  body  begot'*- 
ten.  Adjudged  an  eftate  tail  executed  in  himfelf;  for  by  implication 
of  law  he  has  an  eftate  for  life,  and  therefore  the  eftate  limited  to  the 
heirs  of  his  body  is  an  execution  in  him  5  per  Coke  Ch.  J.  Roll. 
Rep.  24.0.  cites  the  cafe  of  Fenwick  v.  Mitford. 

ig.  Where  the  party  feifd  to  the  ufe,  ^^«^the  cefiy  que  ufe^  is  one 
per/on^  he  never  takes  by  the  ftatute,  except  there  be  a  direct  impoffi- 
bility  or  impertinency  for  the^ufc  to  take  effeft  by  the  common  law« 
Ld.  Bacon's  Rea*dings  on  the  Statute  of  Ufes,  352. 

20.  If  I  give  land  to  J.  S.  to  the  ufe  of  himfelf  and  his  heirsy  and  if 
y.  Dm  pay  afum  of  money '^  then  to  the  ufe  ofj.  25.  and  his  heirs^  J.  S.  is 
in  of  an  eftate  for  life,  or  for  years,  by  way  of  abridgment  or  eftate  ia 
courfe  of  pofleffion,  and  J.  D*  in  of  the  fee-fimple  by  the  ftatute.  Ld^ 
Bacon's  Readings  on  the  Statute  of  U(es,  352. 

21.  If  I  enfeoff  y,  S,  to  the  ufe  ofhimjelfin  tail^  and-  then  /o  the  uf« 
of  y,  D.  infecy  the  eftate  tail  is  executed  by  this  ftatute;  becaufe  an 
eftate  tail  cannot  be  re-occupied  out  of  a  fee-fmple^  being  a  new  ejiate^ 
and  not  like  a  particular  eflate  for  life  or  yearsy  which  are  but 
portions  of  tht  abfolute  fee.  Ld.  Bacon's  Readings  on  the  Statute 
of  Ufes,  352. 

22.  And  therefore  if  I  bargain  and  fell  my  land  to  y*  5.  afer  my 
deathy  without  ijue^  it  doth  not  leave  an  eftate  tail  in  me,  nor  vefts 
any  prefent  fee  in  the  bargainee,  but  is  an  ufe  expeftant.  Ld.  Bacon's 
Readings  on  the  Statute  of  Ufes,  352. 

Contra  if  I  .    23.  Stf  if  I  enfeoff  J.  S.  to  the  ujeofy.  D.  for  Hfey  and  then  to  tjie 

enfeoff  J.  S.  xS^  of  himfelf  and  hts  heirs^hc  is  in  of  the  fee-nmple  merely  in  courfe 

7'^  for  of  pofleffion,  and  as  of  a  reverfion,  and  not  of  a  remainder.  Ld.  Ba- 

ife,  lUen  con's  Readings  on  the  Statute  of  Ufes,  352. 

to  the  ufe 

ofbimjflffor  life,  the  remainder  to  the  u(eofy,  N.  infer.    Now  the  law  tvill  not  admit  fradion  of 

cft.iie«>,*but  J.  S.  is  in  with  the  reft  by  the  ftatute,    Ld.  Bacon's  ReaJihgs  bn  the  Statute  of  UfeS, 

353-  ,- 

Q  24.  If 


(LtfeiBf*  S73 

14.  If  I  enfeoff  a  hijkop  and  his  heirs  to  the  ufe  ofhimfelfand  hisfue^ 
ft[^r€j  he  is  in  by  the  ftatute  .in  the  right  of  his  fee.  Ld,  Bacon's 
Kcadings  on  the  Statute  of  Ufes,  353. 

25.  And  as  I  cannot  raife  a  prefent  ufe  to  one  out  of  his  own  feifin^ 
fo  if  I  limit  a  contingent  or  future  ufe  to  one-,  being  at  the  time  of  limim 
tation  mtfeifedy  but  after  becomes  at  the  time  of  the  execution  of  the  con^ 
tingent  uk^  there  is  the  fame  reafon,  and  the  feme  law,  and  upon  the 
feme  difference  which  arc  put  before.  Ld.  Bacon's  Readings  on  the 
Statute  of  Ufes,  353. 

26.  As  if  I  covenant  with  my  fon  that  afier  his  marriage  IwUJiand  But  r/I  M 
feifed  of  hnd  to  the  ufe  of  himfelf  and  his  heirsjznd  before  marriage  icttohim 

/  enfeoff  him  to  the  ufe  of  himfelf  and  his  heirSy  and  then  he  mar-  ^Jlf'^*^^^' 
ries^  he  is  io  by  the  common  laW|  and  not  by  the  ftatute  j  like  law  jjoaid  have 
of  a  bargain  and f ale ^  Ld.  Bacon's  Readings  on  the  Statute  of  Ufes,  ^"»  f» 

'3 CO  '  for  life oniy^ 

P^^'  bytbe^om- 

m>n  law,  and  of  tU  fgg-jtmple  byjlatute,    Ld.  Bacon's  Readings  on  the  Statute  of  Ufes»  353. 

27.  If  /  have  an  eigne  right-,  and  be  infeoffedto  the  «/^^7-  S.for  F  274  1 
iife^  then  to  the  ufe  ofmyfelffor  life^  then  to  the  ufe  of  j.  t>.  infee^  J     * 
and  y.  S.  dies ;  if  I  be  in  oy  the  common  law  I  cannot  waive  my 

jeflate^  having  agrepd  jto  the  feoffment ;  but  if  I  am  in  by  the  ftatute, 
yet  I  am  not  remitted,  becaufe  I  cpme  in  by  my  ojvn  aft.  But  I  may 
waive  my  ufe,  and  bring  an  aftion  presently ;  for  my  right  is  faved 
/unto  me  by  one  of  the  favings  in  the  ftatute.  Ld.  Bacon's  Readings 
on  the  Statute  of  Ufes,  354^ 

28.  If  a  diffeifin  were  committed  to  an  ufe^  it  is  in  him  by  the 
common  law  upon  agreement  j  fo  if  one  enters  as  occupant  to  the 
ufe  ^  another^  it  is  in  him  till  difagreemenf ;  for  wherever  cejiy  que 
ufe  has  remedy  for  the  pojejfion  by   courfe  of  common  lawy  there  the 

Jlatute  never  works,    Ld.  Bacon's  Readings  on  the  Statute  of  Ufe$, 

354-  .  .      .;  .     • 

29.  Ifsifei^ie  infeoffs  a  man  (caufa  matrimonii  pralocuti^)  flie  hath 

remedy  for  the  land  again  by  course  of  law ;  and  therefore,  in  thqfe 
/pedal  cafes,  the  ftatute  works  not ;  and  yet  the  words  of  the  ftatute 
are  general,  (where  any  perfon  ftands  feifed  by  force  of  any  fine,  re- 
jccvery,  feoffment,  bargain  ajid  fale,  agreement^  or  otherwife)  but  yet 
the  feme  is  to  be  reftrained  for  the  reafon  afxjxefaid.  Ld,  Bacori's 
Readings  on  the  Statute  of  Ufes,  354. 

30.  The  ftatute  27  H.  8.  cap.  10.  of  ufes,  toucheth  not  copyhjolds ;  S-  P.  Arg. 
becaufe  the  tranfmutation  of  pofTeffion  by  the  fole  operation  of  the  ^T^of '  ^^ 
ftatute,  without  allowance  of  the  lord,  would  tend  to  the  lord's  pre-  Taylor  v. 
judice.  jCro.  C.  44.  Mich.  2  Car.  C.  B.  in  cafe  of  Rowden  v.  Mai-  Shaw. — r. 

i\r.r  .       ^  ...      s.p.  Gilb. 

^    •^'  Treat,  of 

Ten.  T70.  For tlieo  a.tenant  would  be  introduced  withoutthe lord's  confonu 

31.  A  iruji  is  nothing  in  law ;  and  ufes  being  abolifhed,  and  join-  An  cftate 
jcd  to  the  poffeflions,  a  truft  of  a  leaf e  for  years  cannot  be  faid  to  be  /"'J'f'''^ 
^n  ufe;  for  if  fo^the  27  H.  8.  of  transferring  ufes  into  poiTeffion,  fgifedor*^ 
WQuld  be  to  no  purpofe  ;  for  this  ftatute  requires  a  feilin  to  the  ufe,  poffeifedaf 
.but  there  is  only  a  pofTefBon  In  a  leilee  for  years.     By  the  judges  of  *^"*  t^ay  to 
jboth  benches.  Jenk.  244.  pi.  30.  v  for  it  ha? 

^nl^  poirciilon^  whereas  the  Itatutc  of  vifes^  27  //.  %.  10.  requires  ftljln,  Tenlc.  195.  ^1.  i,— -Bui  il 
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•ne  barg3»iis  and  felU  land  fbi*  yeaft,  this  is  c!JC€C«tod  by  the  Aatute,  if /^  W^'ffor  Wtft/rrcioJtT; 
for  only  an  \if«  palVeU  at  the  common  lav/,  and  fo  had  ftoed  feifed  to  an  ufe,  and  whatever  intereii 
the  cefly  que  ufe  has  in  the  ufe  it  is  executed  by  the  ftatute,  if  anj  body  be  iei/cd  to  the  ufe.  G. 
Xaw  of  Ufes,  &c.  199. 

Mod.  223.  32,  J.  S/granted  a  renUcharge  to  B.  and  C.  in  tri^fl  for  M.  in  dit. 
cow^n  & '"  charge  of  a  jointure,  which  M.  being  then  a  widow,  had  on  the  pre- 
Hcrie  V.  miffes,  habend'  to  B.  and  C.  their  heirs,  executors,  &c.  in  truft  for 
Cooke,s.  M.  for  life.  Per  tot.  Cur.  this  rent-charge  is  executed  by  the  ftatute 
kgwr^*^'    ^^  "'^^^  ^y  *^  exprefs  words  thereof,  which  executes  fuch  rehu 

granted  for  life  upon  truft.   2  Mod,  138,  Mich.  28  Car.  2.  C.  B, 

Cook  &  al'  v»  Herlc. 
jfi  where         ^3,  When  the  ftatute  transfers  an  eftate,  it  transfers  iogethtr  with 
grant  roif.      '^  '"^^  remedies  only  as  are  by  law  incident  to  that  qftate,  and  not  coU 
taincdaco^     lateral  ones.  Mod,  223.  Mich.  28  Car.  2,  C.  B.  Bofcawen  &  Herfc 
tftnantfor      y  Cook. — 2  Mod.  13B.  Cook  V.  Herfe. 

^oymwr/to 

fi.  and  C.  to  the  afe  of  M.  though  M.  may  dtilrain,  becaufe  it  is  an  incident  ta  the  eftate  transfer- 
red,  yet  Ihe  cannot  bring  covenant,  becaufe  that  is  collateral.  Mod.  223.  Bofc&wen  U  Herie  v. 
Cook.«— ^Aud  2  Mod.  138.  S.  C, 

34.  To'know  how  an  ufe  is  turned  into  a  right  to' em  vfe^  it  muft  be 
confidered  how  it  was  before  the  ftatute,  zn^yr^thus ;  before  thejla^ 
tute  the  feoffees  had  the  cftscte,  and  the  cefty  que  ufe  had  the  ufe,  and 
this  depended  upon  the  eftate  of  the  feoffees ;  for  the  feoffees  had  the 
eftate  upon  confidence  and  truft  that  the  cefty  que  ufe  (bouM  take  the 

L  ^7  S  J  P^^fi^^>  which  was  a  collateral  intereft  annexed  in  privity  to  the  eftate 
of  the  feoffees.  If  the  ejiate  of  the  fecffies  ^mas  divejfed,  the  ufe  eon- 
fequently  was  turned  into  an  equitable  rights  and  the  cefly  que  ufe  could 
not  have  the  ufe  any  longer  than  the  ejiate  had  its  being  ;  fo  that  fuch 
a£fs^  which  difplace  and  deveft  the  eftates  out  of  the  feoffees^  do  by  coft- 
fequence  turn  the  ufe  into  a  right*  Arg.  Pollex.  97.  in  the  cafe  of 
Carpenter  v.*  Smith. 

35.  If  land  be  devifcdto  J.  infee^  in  trujl  that  B.  may  take  thtfro'* 
fitsy  it  is  an  ufe.  Arg.  £kin.  209.  admitted  in  cafe  of  Durdant  v« 
Burchet. 

36.  Devife  of  land  to  B.  and  Q.  for,  payment  of  dehts^  and  after  in 
truft  for  the  ufe  of  A,  and  his  heirs  male^  but  declared  his  will  to  be  that 
Jl,  fimdd  have  no  benefit  of  this  devife,  unlefs  A.'s  father  (hould  fettle 
on  A.  fo  much,  and  in  defeuh  thereof  devifed  the  faid  eftate  to  the 
truftees ;  or  in  cafe  A.'s  father  fliould  make  fuch  fettlement,  yet 
if  A..ihoulJ  die  without  iffue,  in  fuch  cafe  likewife  he  gave  the 
faid  eftate  to  his  truftees,  difcharged  of  the  truft  for  A.  Per  Lord 
Chancellor,  this  is  no  trujiy  but  an  eftate  veftcd  at  law>  and  well 
executed  by  the  ftatute  of  ufes  5  for  the  truft  here  arifes  out  of  the 
eftate ;  ana  in  fuch  cafe  the  dcvifce  might,  by  the  ftatute  i  R,  3. 
have  made  leafcs.  Vern.  79.  82.  pi.  73.  Mich.  1682.  Popham  v, 
Bamfield. 

37.  Lands  were  given  by  will  to  trujlees  and  their  heirs j  in  truji, 

for  J,  the  defendants  wife^  and  her  heirs^  and  that  the  truftees  ftiould 

fro?n  time  to  time  pay  and  difpofe  cf  the  rents  and  pro  ft  s  to  the  faid  A4 

or  to  fuch  perfon  or  perfons  asjhc^  by  any  writing  under  her -hand,  aS' 

veil  during  coverture  as  being  fole,  Jhould  order  ox  appoint  the  fame> 

without  the  intermeddling  of  her  hujhandy  wliora  he  willed  fliould 

'   t  have 


kive  nd  bfinriit  or  dilpofal  thereof;  and  tis  to  the  inheritance  of  the 
{hreifitfles  in  trufi  for  fuch  terfon  or  perfons,  and  for  fuch  eftat© 
and  eftates  as  the  faid  A  by  any  writing  purporting  her  ^vill,  or 
other  writing  under  her  h2xidj  Jhould  appoint',  and  Jhr  want  of  fuch 
4rppoiTftm/nt^  tn  iru/l  fffr  her  and  her  heirs.  The  quefiion  was  whe- 
ther this  was  an  ufe  executed  bv  the  ftatute,  or  a  bare  truft  for  the 
wife :  And  the  court  held  it  to  be  a  truft  only,  and  not  an  ufe  exe- 
cuted by  the  ftatutc*  Vern.  415.  pi.  393.  Mich.  i686,  Nevil  v. 
Saunders. 

38.  But  a  devifc  of  all  the  rents  andprofits  of  lands  to  A.  the  wife  Comb,  jt^r 
of  J.  S.  during  her  natural  life^  to  be  paid  by  his  executors  into  her  own  ^**^-  *  ^^• 
hands^wiihouttbeintermedeuingofherhuJhand\  and  after  her  deceafe  |.'c.(hy« 
to  and  amongft  J.  B.  M.  B.  and  K.  B.  &c.  Holt  Ch.  J.  feemed  ftrong-  that  liotc 
ly  to  incline  that  the  cxcteutors  were  truftecs  for  the  wife ;  but  Roke-  ^^'  h  (^ 
by  and  Eyre  J.  c  contra,  and  judgment  accordingly*  i  Salt  228.pl.  fh^ade^  • 
J.  Trtn.  7  W,  &  M.  in  B.  R.  South  v.  AUeine.  vife  to  th« 
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fey  implication  of  (awy  or  elfc  the  tvill  cannot  be  performed  j  and  the  other  juftices  agreed  tvitk 
fiim,  bot  afterwards  HoJi  faid  the  devife  of  the  rents  and  profits  is  a  devife  of  the  land  to  A.  and 
th«A  the  fubfeqaent  words  (to  be  paid,  ^cc.)  are  void,  and  cannot  exclude  the  huiband  ;  s^nd  that 
the  roan  was  miftaken  m  the  law.  But  all  the  other  judges  retained  the  contrary  opinion,  and  faid 
that  a  devife  of  the  rents  and  profits  it  riot  always  a  devife  of  the  land  j  for  which  they  relied  on 
Mo.  753.  754.  Griffith  V.  Smith;  and  it  was  adjudged  againft  the  opinior  of  the  chief  juftlce.-—^ 
J  Mod.  63.  Mich.  7  W.  3.  Bnfti  v.  Allen,  S.  C.  Holt  Ch.  J.  thought  this  a  cjevlfe  to  the  cxecutort 
for  her  life,  upon  truft  to  pay  the  profits  to  her  j  and  that  this  is  fully  to  perform  the  will,  the  in- 
tent whereof  was  wholly  to  exclude  the  hulband ;  et  adjornatur.  But  at  another  day  Holt  thoifht 
it  a  devife  to  her ;  for  a  devife  of  the  rents  and  profits,  is  a  devife  of  the  land  itfelf,  and  if  tliii 
ihould  be  conftrued  a  devife  to  her>  then  the  laft  words  contradict  the  former ;  and  fo  the  execu. 
tors  will  have  a  devifc  by  implication,  againft  an  exprcfs  devife  before.  But  Rokeby  J.  renlied* 
Ihat  then  the  hufband  (hall  intermeddle,  where  the  devifor  intended  to  exclude  him ;  and  faid  li« 
relied  on  the  cafe  of  Griffith  and  Smith.  Mo.  753.  Bur  Holt  replied,that  inthat  caf^theia- 
tereft  remained  in  the  executors,  and  not  in  the  devifccs.  Eyre  J.  thought  tlie  fubfequcnt  words 
made  it  a  dfevife  to  the  executors  in  truft  for  the  wife.  Judi^ment  was  given  .iccording  to  the  oi>i. 
nion  of  ihejuftices.  Holt  diflenticnte.— — Ibid.  loi.  S.  C.  and  judgment  according  to  the  oiiimoii 
If  the  other  juftices.^-^See  pi.  15. 48. 

3$,  A.  conveys  to  traftces  and  their  heirs,  in  trujl  to  permit  4.  to  \  2^76^ 
receive  the  profits  during  \ikj  Sec.    This  cannot  create  fuch  an  eftate   *■     /     J 
in  A.  as  Will  be  executed  by  the  ftatute  of  ufes ;  for  if  a  man  is  felled  ^'^'  ^PJ" 
in  fee  of  an  eftate,  and  makes  a  declaration  thereof  in  truft  for  J.  S.  there  \Voui4 
this  is  no  colour  to  make  an  eftate  for  life  in  J,  S.  Arg,  3  Mod.  146.  ^^  ^n  ./e 
147.  in  cafe  of  the  King  v.  Lenthall.  •'/'•'' '"^  "f^^ 

^'  ^  Her  Cur. 

Cnrth.  273.  in  cafe  of  Tlppins  v.  Cofin; 


_  .  . .  -  /"  'pt  and 

Ch.  J.  Cumb.  313*  HilL  6  W.  3.  B.  Rt  in  cafe  of  '1  ipping  v.  Un-ram 

CoflnS.  '  c<«wA^;,itis 

execrtedby 
the  ftatutc  of  ufes.   Skin.  209.  admitted  Arg.  in  cafe  of  Dordant  v.  I>urch«. 

4t .  Where  the  laft  fee* ftmple  of  the  ufe  is  limited  to  him  zuho  has  the  Ch.  prec. 
gflate  of  the  landj  he  is  in  by  the  common  law,  as  in  the  cafe  Inft.  .^jtf'jt^ 
22.  b;  where  a  feoffment  is  to  the  ufe  of  the  feofror  in  tiil,  and  iifcer  ibul.^^^. 
to  the  ufe  of  the  feoftee  in  fee  5  per  Holt  Ch.  J.  Cumb.  313.  Tip-  ^4^-  ::wer 
j)ing  V.  Cofins.  ""  "««'^>i' 

^42,  Where 
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42.  Where  A«  makes  t.  feoffment  to  B.  and  C,  and  their  telrs,  t$ 

the  ufe  of  them  and  their  heirs  in  truflfor  J.  S.  this  truft  is  executed 

by  the  Katute;  per  Wright  Seijeant  Arg.  Cumb,  3 13,  Tipping  v. 

Cofins. 

•  D.  277.         43»  Cefty  que  ufe  h  in  meerly  by  operation  oflawy  and  not  in  the  per. 

Cto^.ti'j,  Reiolved,  and  for  authorities  the  cafes  in  the  margin*  were  cited* 

?o?3?^*     Carth.  31$,  Trin.  6  W.  &  M.  B.  R.  Reynell  v.  Long. 

Crow  Car.  Stockton  v.  Hampton,  a  RoU.  Abr.  31.  ^ 

l,Titw.  8t4*  44.  J.  S.  feifed  of  lands  in  fee,  devifed  them  to  trujlees  and  theii^ 
**4*  S.  C,  heirs^  to  the  ufes,  intents  and  purpofes  herein  after  mentioned,  viz. 
ccuit  were  ^  ^^  intent  and  purpofe  to  permit  A,  to  receive  the  rents  and  profits 
iof  opinion  for  his  life^  and  after  that  the  truftees  Jhouldjiandfeifedofthe  premiffet 
that  the  ufe  fQfhg  ufe  of  the  heirs  of  the  body  of  A.  Holt  Gh.  J.  pronounced  the 
Id^nX^"''  j"^g"^c^^  ^  ^^  court,  and  faid  that  this  would  have  been  a  plain 
and  obferv-  trufc  at  common  law  $  and  what .  at  common  law  was  a  truft  of  a 
cd  that  if  it  freehold^  or  inheritance,  is  executed  by  the  Jiatute^  which  mentions 
STfolm-'  the  word  truft  as  well  as  ufe;  and  the  cafe  in  2  Vent.  312.  Bur-. 
■lediateiy  CHET  AND  DuRBANT,  is  noC  law;  and  that  the  change  of  expref- 
Auing  bis  fion  in  the  principal  cafe, by  uiing  Jbe  word  permit  in  the  firft  claufe, 
^''^'^ndcr  ^^^^^  ^^^  words  of  truft,  and  afterwards  making  mention  of  an  ufe, 
limited  to  ^  immaterial,  in  regard  trufts  at  common  law  and  ufes  are  equally 
the  ufe  of  executed  by  the  ftatute.  Salk.  679.  pK  6*  HilJ*  I  Ann.  B.  R, 
rjcri^hi,   Broughtpn  y.  Langley. 

hoAj  cannot  take  efFeft  by  way  of  vfc  executed,  which  it  mud  necefTarily  do ;  for  there  is  no  co- 
lour to  make  it  a  truft  for  the  heirsof  the  body  of  A..  ■  S.  C.  cited  i  Vent.  312.  in  the  mar- 
gin of  the  cafe  of  Burchet  v.  Durdant.  ■.  S»  C.  cited  Abr.  £quity  Cafes  583.  [tl*  4,  in  ca(e  of 
Jones  V.  Lord  Say  and  SeaJ. 

45.  The  laft  limitation  in  a  deed  of  fettlement  was  to  the  truftees 

and  their  heirs  in  truft  for  A.  (the  grantor)  and  his  heirs.     It  was  in- 

fifted  that  this,  upon  the  determination  of  the  intermediate  eftates, 

will  be  executed  to  A.  in  pofleflion  as  abfolutely  as  if  it  had  been 

faid  to  the  ufe  of  A.  and  his  heirs  j  for  the  ftatute  makes  no  dif" 

ference  between  ai;i  ufe  and  a  truft^  but  mentions  them  both  pro-p 

mifcuoufly.     Arg.  And  this  upon  reading  the  deeds  feomed  to  b« 

given  up  as  a  clear  point.    Ch.  Prec.  345.  Trin.  17 12.  in  cafe  of 

illure  V.  Howard. 

^  Rep.  126.       46.  T^o  the  execution  of  a  ufe  6^  things  are  neccffary,     ift.  There 

a.inCHUD-  pught  to  be  a  perfon  fetfed,     2dly.  Cefty  que  ule  in  rerum  natura* 

cnfc,  cites     3dly.  h  ufe*  m  efic  in  pojfejfiony  rcverfton  or  remainder,  4thly.  Tha^ 

i^l.C.  35X.  the  eftate  of  the  feoffees  may  vejl  in  cej}y  que  vie,  G.  Law  of  Ufcs, 
b..oEliz.    g^^   go^ 

Dela- 

j^iCRs's  cr.fc,  S.  P.  fo  that  a  ihhtt>f:ix\  ufe,  or  af,ttureor  contingent  ufe,  are  excluded  till  they  come  in 
eflfe.  And  D.  58.  a.  Tpl.  5.  Tiiu.]  36  \l,  8.  that  it  was  held  [tlie  book  is  fcmble]  that  if t,cl^y  q«ft 
ufe  in  tail,  with  divcrie  ufes  in  reihaiader.  Jiiakeb  feo(Fhient,  and  dies,  and  bhe  ftatute  of  27  H.  8. 
Is  made,  now  the  iffue  in  tail  hss  right  of  an  ufe  in  clTe,  but  no  cxecuiion  of  it  till  entry  by  the  fe- 
q^ees ;  and  th6t  with  this  accords  the  cafes  in  D.  -^3.  b.  f  pi.  109.  Trin.]  7  £.  6.  St£Phe^  Da- 
vis*scafe;  and  D.  330.  [329.  h.  pi.  17.  Mich.]  15  &  16  Eliz.  DameBaskervill's  cafe,  thnt  if 
,c<;fty  que  ufe  in  poirclfion  had  made  a  feoffment  l^ef ore  the  ftatute,  no  t  ight  of  an  ufe  neither  in  pof- 
feHion  nor  in  remainder,  (hall  be  executed  by  tlve  ftatute  of  27  1I«  8.  till  regrefs  of  the  feoffees^^ 
i\nd.  330.  S.  P.  in  S.  C.  by  tlie  name  of  Dillam  v.Fraine.^— Poll.  96.  in  cafe  of  Caipenter  v.  Smiit)> 
.5.  P.  and  cites  tlie  fnme  cafes. 

Where  there  is  mjtijln  is  tU  sff,  there  can  be  no  njc^    Aod.  334.  in  cafe  of  DtUan  v.  Freine^alioE 
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ChQJleigh*s  cafe.--«AQd  as  there  muft  be  one  tliat  is  feiied  to  the  ufe,  fo  there  mfiUone  thai  hath  th^ 
mJ€,  Ibid.  336. 

To  the  execution  of  a  ufe^into  poUeflion  by  the  fiatutCf  it  is  requifite  that  there  muft  be  a  nmtleait 
poffffion ;  for  the  fedfieemuft  make  an  aiSlual  entry  s  becaufe  the  intetit  of  the  flatute  was  not  to  help 
out  apotTeliion  already  good.  So  it  feems,  if  a  reverfion  he  granted  to  one  to  the  ufeof  another, 
that  this  is  nut  executed  before  attornment,  for  the  reverfion  paCTes  not  till  (hen.  But  if  a  maa 
hath  a  reverfion  granted  to  him  by  fine,  and  before  attornment  he  bargains  and  fells  it  to  ano- 
tlier,  the  reverfion  is  executed  by  the  ftatute  in  the  bargainee ;  for  as,  in  the  firit'cafe,  the  gran* 
tee  liad  no  rev<trfion  for  want  of  artomrnent,  and  it  confequently  could  not  be  executed*  fo  in  the 
laft  cafe  the  conufee  had  a  reverfion  before  attommenty  which  he  pafled  the  ufe  of  to  another,  and 
then  the  il;itute  executes  the  poifeffion  to  the  ufe,  but  in  the  fame  plight  as  the  ufe  wa«,  and  confe« 
quently  ftiU,  till  attornment,  there  wants  a  privity  of  diftraining,  &c.  Gilb.  Lawof  Ufes,&c.  2314 
232. 

The  ilatnte  is  to  be  underilood  of  ce(^y  que  ufe  that  has  an  yfe  in  fff',  in  oppofition  tp  bhn  that  bat 
only  a  rtverj^n  w  remairtUr  ofati  ufe.  G.  Lavv  of  UfeS|  &C.  ftS. 

iiy.  A  conveyance  was  to  fuch  ufes  as  ihall  be  by  will  dire6led. 
The  ufe  declared  by  the  will  was,  that  the  truftees  Jhall  convey  to  thi 
ufeof  Jt.  till  B.  comes  ofage^  or  he  married^  and  afierfuch age  or  mar-- 
riage,  one  moiety  to  A.  for  life ;  and  if  B,  Jhall  die  during  his  minority^ 
then  all  the  ejiate  to  A.  hut  ifB.  Jhall  attain  fuch  age;  or  marry  ^  then 
one  moiety  in  poffeffionj  and  the  reverfion  of  the  other  to  B.  and  his  heirs. 
The  queftion  was,  whether  this  be  an  ufe  executed  by  the  ftatute  ; 
and  it  was  fent  to  the  judges  for  their  opinion.  MS.  Tab.  tit.  Ufes^ 
Feb.  9,  1727.  Rich  v.  Beaumond, 

48.  Where  lands  were  devifed  to  truftees  and  their  heirs^  in  truft 
to  pay  feveral  legacies  and  annuities^  and  to  pay  thefurtlusof  the  rents 
and  profits  to  a  married  woman^  during  her  life,y^r  herfeparafe  ufe^ 
or  as  Jhejhould  dire^fy  and  after  her  death  the  truftees  to  Itand  feiied 
to  tlie  ufe  of  the  heirs  of  her  hody^  with  remainders  over,  the  queftion 
was  whether  this  devife  to  pay  the  furplus  of  the  rents  and  profits  to 
the  wife,  was  fuch  a  ufe  or  truft  as  was  executed  by  the  27  H.  8.  For 
if  it  was,  then  it  was  urged,  that  (he  being  tenant  for  life,  the  llmi>- 
tation  after  to  the  heirs  of  her  body,  being  coupled  widi  it,  gave  her 
an  eftate-tail,  according  to  Shelley's  case,  1  Rep.  But  if  it  did 
not,  then  the  eldeft  fon  was  to  take  as  a  purchafor.  And  it  was  held 
by  the  Court,  that  ftie  had  only  a  truft  for  life,  and  confequently  the 
heirs  of  her  body  muft  take  by  purchafe;  and  the  rather  in  this  cafe, 
becaufe  it  was  limited  to  the  heirs  of  her  body  feverally  and  fuccef- 
fively^  as  theyjbould  be  infeniority  of  age  and  priority  of  birth,  andthi 
heirj  of  their  refpe^ive  bodies  ijfuing.  And  a  difference  was  taken 
between  this  cafe  and  that  of  Broughton  and  LANGLEy,'2  Salk, 
For  there  it  was  to  permit  A.  to  receive  the  rents  and  profits  for  life, 
but  here  it  is  a  truft  in  the  trujlees  to  pay  aver  the  rents  and  profits 
to  fuch  and  fuch  peribns  ;  and  therefore  the  eftate  muft  remain  in 
them  to  anfwer  thefe  trufts,  othcrwife  flie  muft  be  the  truftec,  con- 
trary to  the  exprefs  words  of  the  will.  Mich.  1728.  decreed  and  af- 
firmed in  the  Houfe  of  Lords.  Abr.  Equ,  Cafes  384.  Jones  v.  Lord 
Say  and  Seal. 


(Y.  a)  Jiefulting  Ufes.  [  278  ] 

X.  '\X7  H  E N  a  man  makes  a  feoffment  without  conftderation^  and  If « tnanat 
.^^^    expreffes  no  ufe^  the  feoffment  is  intended  by  the  law  to  be  ^jf/^J 
Vol.  XXn.         ^  X          -  to  "^^'^ 
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Jlrangtr  to  the  ufe  of  the  feoifor  and  his  heirs ;  and  therefore  Brooke  txft  it 

hjithoui  feems  to  him,  that  he  in  reverfion  and  in  the  remainder  (hall  not  have 

jMv  am^  fubpoena*  but  formedon,  and  the  feme  cui  in  vita.  Br.  Feoffments  al 

the  fcoflfco  Ules,  pi.  32.  Cites  5  t.  4.  7. 

is  feifed  to 

the  uf<s  of  the  feoflFor  and  hit  heirB ;  for  in  this  cafe  the  law  make<;  not  any  confidcration,  becaufe  th« 
feoffee  ihall  not  hold  of  the  feoffor,  &c.  hut  of  hmi  of  whom  the  feoffor  heM,  and  this  by  the  ilatute 
of  quia  cmptores,  &c.  Perk.  S.  5  3  3.— .^D.  146.  b.  pi.  7 1 .  S.  P.  Arg.  in  cafe  of  Villeis  v.  Benumonr. 
But  befofe  the  ftatute  of  ^uia  emfftora  terrarum^  if  a  man  had  made  a  deed  of  feoHment  w'ub' 
out  any  confidcration  or  caufe,  the  feoffee  ihould  have  had  this  to  his  own  ufe,  becaufe  there  was  te- 
hurt  httw€en  feoffor  and  feoflfee.  D*  146.  b.  ph7i.  PaCch.  3  Jc  4  P.  5c  M.  in  Ci\fe  of  Villers  v.  Beau- 
mont.-*^Peik.  S  534.  S.  P.  ^ 

2.  It  was  moved  upon  evidence,  if  A.  recovers  by  common  recovery 
again/i  B.  and  B.  infeoffs  A.  afterwards,  that  A.  (hall  be  feifedto  B.'s 
ufe ;  for  A.  (hall  be  adjudged  in  by  the  recovery,  and  not  by  the  feoff- 
ment, which  Shelley  and  P'itzherbert  J.  in  a  maimer  aiErmed.  D.  li^ 
pL  105.  Trin.  28  H,  8.  Anon. 
Arg.  Litt.         3.  That  which  cannot  vejl  in  him  to  whom  it  is  limiteJj  (ball  return  to 
citw'chud.   *^  feoffor ;  as  if  I  make  a  feoffment  in  fee  to  the  ufe  of  myfelf  for 
leigh's  cafe.  Wfcj  and  after  to  the  ufe  of  my  fecond  wife,  all  the  fee  is  now  in  me, 
— jenk.       and  when  I  take  a  ad  wife,  then  the  feoffees  (hall  be  feifed  to  die  ufe 
276.  pi-  9^«  of  fuch  wife  in  remainder  for  her  life ;  per  Manwood  J.  2  Le.  19.  pi. 
25.  in  Brent's  cafe. 

4.  A.  fuffers  a  comjnon  recovery  to  B,  to  the  intent  that  B.Jballmake 
ejlate  to  A.  for  life,  remainders  over.     Agreed  that  after  the  reco- 
very B.  (hall  be  feifed  to  his  own  ufe ;  for  if  he  (hould  be  feifed  to  the 
ufe  of  A.  then  he  cannot  niake  eitate  to  A.  &c.    But  per  Southcote 
and  Wray  J.  he  ought  to  make  it  in  convenient  tinuy  other  wife  an  ufe 
(hall  be  railed  in  A.   D.  166.  pi.  9.  Marg.  tites  Pafch.  17   tliz* 
ftumfrefton*s  cafe. 
B.  P.  But  if       5«  If  I  infeoff  A.  on  condition  to  infeoff'B.  who  rejujes^  now  A.  (halt 
B  takes,  he  be  feifed  to  my  ufe ;  but  if  it  were  to  give  in  tail,  it  is  otherwife }  per 
fiiiifwftor.  Dy^^-  Le.  266.  pi.  355.  19  Eliz.  in  Bracebridgc's  cafe. 

Roll  Rep.  161.  in  cafe  of  W^ii  ren  v.  Sniith^  Arr.  cites  17  E- 3.  59.  ai  E.  3.  46.— Arg.  a  RoU  Rep. 
68.  in  cafe  of  Trefwallen  v.  Pcnhulcs,  cites  19  H.  6.  ^4.  a  E.  4.  3.  S.  P.— Feoffraeot  on  condition 
to  five  ibelandin  tail  to  afirangtiy  wljo  refufes,  there  the  feoffor  may  re-enter ;  but  a  feoffment  on 
condition  to  InfeofF  a  ftraiiger>  or  to  grant  a  lent'char^ey  if  the  ilran^cr  refufes,  there  the  feofilir  fiiall 
not  re-enter  j  for  his  intent  was  not  that  the  land  ftiould  revert,  &c.  Per  Dyer,  a  Le.a2a.  pLa)ii« 
Pafch.  16  Eliz.  C.  B.  in  cafe  of  Bawell  v.  Lucas. 

If  he  fur-  6. ,  Copyholder  infeefurrenders  to  fuch  ufe^  as  the  lord  (hall  appoint ; 

the  uTo'f  *«  lord  limits  the  ufe  to  J.  S.  for  life.     Refolved  that  the  u(e  of  the 

bin^eiffor  fec  (hall  refult  to  the  firft  copyholder.  Litt.  Rep.  26.  Arg.  cites  Pafch, 

Kfe.rivuk*  jj  ^lix.  C.  B.  Rot.  334.  Wroth's  cafe. 

Huifc  for  lifefrtmalnder  to  bhfonfor  Rfe,  the  reverfion  in  fee  continues  in  the  furrenderor.  Arg.  citci 
sc  adjudged  HiU.  36  El.  Rot.  2650.  and  the  record  was  produced.  Bui  Haughton.  T*  thought  !• 
was  a  furrender  of  the  inheritance.  But  Dodet  idge  J.  contra ;  but  thought  if  he  had  accepted  an 
€fiate  bach  for  bis  &wn  life  only,  it  might  he  a  qucftion.  The  court  dire£led  a  fpecial  verdift.  RoU 
'Rep.  256,  in  pa£e  of  Southcot  v.  Adams. 

•Poph.  70. 
Mich.  36 
•U  37  Eliz. 

B.R.Dii-    years^ 

Ion  V.       ,  leigh's  c^fc. 

Fraine^S. 

^'l — And .  309.  ^  p.».jeak.  §76.  pL  98.  S.  C,  «     ^       . 
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8.  Feofiinent  ij  A.  tn  cwidiiion  to  convey  to  A.fhr  liff'^  nmifinder  »  ^•59* 
f9  the  elde/ffin  of  J.  in  fee.    Ko  ufc  refults  to  A.  for  life,  remainder  J;  ^'^^^ 
to  the  eldeft  fon  in  fee ,  for  if  fo,  then  the  eftate  would  veft  by  the  b.  R.  s.  C. 
•ftatute  of  ufes,  and  fo  then  the  feoffee  could  not  make  eftate  to  A.  for 
life,  remainder  to  the  eldeft  fon  in  fee.    Jenk.  253.  ph  44.  40  Eliz. 
Julius  Winnington's  cafe. 

9.  I  make  ^feoffment  to  the  uft  tfnq  wife  that  jhall  he^  or  to fuch 
ferfons  as  I  Jhall  maintain^  though  I  limit  no  particular  ejiate  at  all ; 

ret  the  uie  is  good,  and  fhall  in  the  interim  return  to  the  feoffor. 
A.  Bacon's  Readings  on  the  Statute  of  Ufes,  350. 

10.  If  I  once  limit  the  whole  fce-Jimplc  of  the  ufi  out  of  land,  and 
part  thereof  to  a  perfofi  uncertain^  it  (hall  never  return  to  the  feoffor 
07  way  of^fra«ftion  of  the  ufe.  Ld.  Bacon's  Readings  on  the  Statute 
of  Ufes,  350. 

11.  If  the  king  gives  lands  by  his  letters  to  y.  S,  and  his  heirs^  to 
the  ufe  of  J.  S,for  life^  the  king  has  the  inheritance  of  the  ufe  by 
implication  of  the  patent,  and  rio  office  needs ;  for  implication  out 
of  matter  of  record  amounts  ever  to  matter  of  record.  Ld.  Bacon 
on  the  Statute  of  Ufes,  355. 

12.  Feoffment  to  the  ufe  of  a  lafi  will^  the  eftate  paffes  now  to 
the  feoffee,  but  it  is  to  the  ufe  of  the  feoffor;  per  Doderidge  J.  Roll 
^^P"  ^53-  Mich.  13  Jac.  B.  R.  in  cafe  of  Simpfon  v.  South- 
wood. 

13.  There  is  a  difference  between  z  feoffment  in  fee  to  ufes^  and  a  -^^g:.  Le. 
covenant  to  fiandfeiftdto  ufes.     If  feoffment  in  fee  be,  and  ufe  is  li-  pa^ji" 

mited  to  2iperfon  incapable^  remainder  over^  nothing  returns  to  the  cafe. 

feoffor ;  but  otherwife  it  is  in  covenant  to  ftand  feifed  as  in  Paget's  }  ^ep- 154* 
cafe  put  in  the  redor  of  Cheddington's  cafe.     The  fame  in  cafe  of  j^^^^  ^^'^^ 
refufal  by  tenant  for  life^  remainder  over*  Arg.  Litt.  R.  262.  Pafch.   ciicding- 

S  Car.  C.  B.  in  Beck's  cafe.  ton'icafe, 

cites  it  as 

faid  pcrM.inwood  Ch.  B.  in  Pnget's  cafe. 2  Lev.  77.  S.  C.  and  S.  P.  cited  in  cafe  of  Pibus  v. 

Mitford.  Arg.— -Same  difference  taken  by  Holt  Ch.  J,  between  a  covenant  to  fiend  jA^td^  and  a 
feoffment  to  ufe  \  for  till  the  contingency  happens,  or  the  time  comes  for  the  future  ufc*f  riJdogy  iC 
ifaall  return  again  to  the  feoffor.     12.  Mod.  39.  in  cafe  of  Davis  v.  Speed. 

14.  feofFment  of  lands  to  J.  S.  in  fee  until  he  Jhould  make  a 
leafe  to  A.  B,  for  21  years  to  begin  at  the  feaft  of,  &c.  If  J.  S.  does 
not  make  a  leafe  accordingly,  the  ufe  (hall  be  to  the  feoffor ;  for 
here  is  only  a  mere  matter  of  truft,  and  the  intent  is  not  that  the 
feoffee  fhall  have  any  ithing  by  the  non-performance  of  the  truft; 

Br  Roll  Ch.  J.  and  Afk  J.    Sty.  205.  Hill.   1049.    Watts  v. 
ixey. 

15.  A.  feifed  in  fee  conv.eys  it  in  truft  with  power  to  make  a 
leafe  for  21  years.  A.  made  a  leafe  for  21  years  to  B.  and  C.  in 
truft  for  himfelf  for  lite,  and  after  for  his  wife  for  life,  and  that  af- 
ter the  deceafe  of  A.  and  his  wife,  the  truftees  during  the  refidue 
of  the  faid  term,  fliould  permit  fuch  perfon,  &c.  as  the  ^d  A.  fhould 
nominate,  and  for  want  of  fuch  nomination,  or  afier  the  death  of  fuch 
nominee^  the  heir  of  A,  Jhould  takey  ^c.  the  rents  thereof.  A*  nomi- 
nated J.  S.  to  take  the  rents  during  the  refidue  of  the  faid  term. 
J.  S.  the  nominee  died.    It  was  agreed  that  fuch  limitation  to  the  heir 
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cfiheperfon  Umittng  is  a  void  limitation;  and  the  eftatc  in  intcreft 
did  again  revert  to  A.  who  made  the  limitation,  and  the  remainder 
of  the  term,  upon  the  de9eafe  of  J.  S.  belongs  to  the  executors  of 
J.  S.  Chan.  Cafes,  8.  Hill.  13  &  14  Car.  2.     Goring  v#  Bickcr- 

I  ?.oO  J  16.  Feoffment  of  a  manor  by  A.  to  divers  ufes,  except inj^  two 
|=vm.207.  chfesforthe  life  of  the  feoffor  only.  It  was  agreed  by  all  that  no  ufe 
iiuigwTthat  ^^^  limited  of  thofe  two  clofes ;  for  the  ufes  were  limited  of  the  ma- 
nor exceptis  prae-exccptis,  which  excluded  the  two  acres.  For 
though  there  were  not  fuiHcient  words  to  except  them,  yet  there 
was  enough  to  declare  the  intention  of  the  feoffor  to  be  fo.  Vent. 
106.  Mich.  22  Car.  2.  B.  R.  Wilfon  v.  Armorer. 

17.  A  feoffment  is  matje  hy  a  father  to  a  fon  generally^  no  ufe  rifcs 
back  to  tne  father  unlefs  it  be  expreffed.  Arg.  2  Chan.  Cafes, 
232.  Trin.  29  Car.  2.  in  cafe  of  Elliot  v,  Elliot. 

18.  In  cafe  of  a  truft  at  common  law,  if  a  man  was  feifed  ex 
parte  materna^  and  made  a  feoffment  without  any  confideration^  the 
trufl  refulted  to  the  feoffor,  and  was  of  the  fame  qu^ity  with  the  ef- 
tate ;  hut  if  the  feoffee  had  re-infecffed  the  cefly  que  truf^  the  nature 
of  the  eftate  was  altered,  and  the  land  ex  parte  materna  (hould  not 
dcfcend  to  the  heir  ex  parte  pa  tenia ;  for  he  could  not  infeoff  the  cefty 
que  truft  to  him,  and  his  heirs  ex  parte  materna,  becaufe  there  was  no 
luch  limitation  of  the  inheritance  in  him  ;  refolved  per  Cur.  Carth. 
141.  Trin.  2  VV.  &  M.  B.  R.  in  cafe  of  Rice  v.  Langford. 

19.  li  z  ftoffment  in  fee  is  made  to  the  ufe  of  J.  and  the  h/irs  of 
his  body  begotten,  the  remainder  in  fee  to  the  right  hiirs  ofT.  S, 
who  is  then  Jiving^  there  in  fuch  cafe  the  fee-fimple  is  not  in  abey- 
ance, nor  in  the  feoffee ;  but  the  ufe  of  the  fee  Qiall  refult  to  the 
feoffor,  and  remain  in  him  until  the  contingency  fviz.)  the  death  of 
T.  S.  (hall  happen;  per  Holt  Ch.  J.  Carth.  262,  263.  Hill.  4  VV. 
&M.  in  B.  R.  in  cafe  of  Davis  v.  Speed. 

20.  If  a  feoffment  were  made  to  the  ufe  of  the  heirs  of  the  body  of 
the  feoffor  from  and  after  the  deceafe  of  J.  S,  .There  no  eftate  for 
life  would  refult  till  after  the  deceafe  of  J.  S.  cited  by  Holt  Ch.  J. 
Cumb.  313.  Hill.  6  W.  &  M.  B.  R.  in  cafe  of  Tipping  v.  Co- 
fing,  as  faid  bv  Hale,  in  the  cafe  of  Pybus  v.  Mitford. 

Rep.  1^1.  ^^'  A'  ^^*^^  ^"  ^^^  ^y  ^^^^  ^^^  ^^^^y  conveys  to  trujiees  for  70 
f  I.  301.  yearsyif  Afo  long  livc^  remainder  to  trujiees  for  Tfioo  year  s^  znifrom 
Mkh.  1698.  and  after  the  death  of  J,  then  to  B.  Whether  the  remainder  to  B. 
iiijit  my^Ld.  '^  S^^  ^  ^^^  objeftion  was,  that  an  eftate  of  freehold  was  to  com- 
Chancellor  mence  infuturo ;  for  the  firft  freehold  is  limited  to  B.  which  is  not 
having  con.  to  arife  tiH  the  expiration  of  both  the  terms,  and  after  the  death  of 

juli^sr*  ^'  ^"^  "^  ^^*^?  ^^^  **^^  *^  yimtti  to  A.  unlefs  it  be  fuppofed  to  rc- 

faiuthey  ^^^^  hzck  to  him.     To  prove  the  remainder  void,  it  was  infifted 

were  tof  that  here  the  conveyance  working  hy  way  of  tranfmutation  ofpojfefjion 

Z7im;Jl^'^  "^  ^**^^  ^o"*  life  can  refult  nor  arife  by  implication  of  law  as  there 

tion  to  the  ^^J  "}  a  Covenant  to  ftand  feifed  or  in  a  will,  but  it  muft  be  by  ex^ 

fon  was  prefs  limitation.    The  court  took  time  to  confidcr  of  it.     2  Vern, 

It^zlT  370-  Pl-  334.  Mich.  1699.    Penhay  v.  Hurrel. 

fed,  it  ntgbt 
ajrcfcl  that  in 


1  Freem. 


eftnte  for  life  vcfteU  in  the  father;  but  if  it  IiaJ  been  in  cafe  of  a  covenant  to  ftanJ  fei 
nave  tjeenothervriTc.-^ Ana  ibid.  235.  pl.  507.  Mich.  1699.  S.Cfays  it  was  aj 


• 

cjfe  of  a  covenant  to  ftjnJ  feifedy  what  was  not  limit*? J  out  of  the  covenantor,  did  continue  to 
him;  and  therefore,  if  a  man  covenanted  Co  ftand  feifed  to  the  ufe  of  the  heirs  of  his  body,  it 
Hiould  bean  eflate-taif,  becaufe  the  old  eilnte  for  life  continued  in  htm  ;  and  ray  Ld.  Coke's  opi* 
nion  in  the  cafe  of  Fcnwick  and  Mi  tforp,  is,  that  it  will  fd  do  in  caftof  a  feoffineut  to  ufes^ 
^hich  opinioHy  as  was  faid  liy  Judge  Powell,  my  Lord  Chief  Juft.  Hale  did  feem  to  be  of  in  the 
cafe  of  Fy'ios  v.  Mi t  ford  ;  and  my  Ld.  Coke,  when  he  came  to  be  Ch.  Juft.  continued  the 
fame  opinion,  as  api^ars  i  Roll.  Rep.  1^9.  ^17;     And  it  wa»  f;«id  that  tlvs  differs  from  the  cafe 
of  Pavxs  avi>  Smith  [Si'iEn]  in  the  Houfe  of  Lords,  bccAufe  there  it  appe^ed  the  eftate 
moved  from  the  wife,  and  fo  the  hufbaml  fhould  not  t.ke  an  eftate  by  implication ;  but  here  it 
was  A«'s  owti  eftate,  and  fo  the  jud^e  and  the  Ia\.  Chnncellor  wereof  opinion,  that  the  ufe  ihould 
refult,  according  to  my  Ld.  Coke's  opinion,  and  the  rather,  becaufe  continc^ent  ufes  are  not  fa- 
voured in  law,  but  where  it  may  be  remainders  ftiall  veft.     But  it  was  faid  the  Eaul  or  Bed* 
ford's  cafe  feems  contrary ;   ♦  and  the  Ch.  Jnftices  were  of  another  opinion ;  and  therefore  the 
Lord  Chancellor  dcfircd  the  opinion  of  all  the  judges,  it  being  a  point  never  yet  fettled  by  any  folemn 
refolution.    And  ibid.  251.  pi.  326.     Trin.  1702.  S.C«    That  Ld.  Keeper,  after  confideration  had, 
and  a  cafe  being  ftated^gavc  his  opinion,  that  A.  had  an  e{t::t^  for  life  by  im^plication»and  fo  the  re 
mainders  all  gooti,  there  being  a  freehold  to  f"pport  them ;  and  he  went  upon  the  cafe  of  Pybus  and 
Mitford,  in  Motl.  Rep.  159.  and  brought  the  book  into  conrr,  where  it  feems  to  be  the  opi- 
nion of  the  Ld.  Coke  .-md  Hale,  tliac  as  well  in  a  fine  or  fjotiinent,  as  in  a  covenant  to  ft.ind  felfcd, 
fo  much  of  the  ufe  as  a  man  did  not  depart  with|  remained  in  him  {  and  fo  he  faid  is  1  Infl.  22. 
jnd  gave  judgment  acijordingly.  ^  f  2  8  1 1 

22.  Powd  J.  doubted,  whether  there  could  be  a  refulting  ufe  on  7  Mod.  76. 
a  ifaji  and  reUafe^  unlefs  where  particular  ufes  are  limited.    2  Salk.   S.  C.  and 
678.  pL  5.  Mich.  I  Ann.  B.  R.    Shortridge  v.  Lamplugh.  StdPowclL 

if  a  particular  ufe  was  limited  on  the  rdeafc,  the  reil  would  reiult  baf;k.    Ibid.  77. 

23.  A  refulting  ufe  is  always  from  the  old  iftaU^  and  parcel  of  the 
tldufe^  2  Salk.  679.  pU  7.  Hill,  i  Ann.  B.  R.  Adams  v.  Ter- 
tenants  of  Savage. 

24.,  If  7i  feoffment  be  made,  or  ^fine  be  levied^  or  recovery  be  fuf- 
fered  without  con/toleration  and  no  ufes  are  expreffed^  it  is  to  the  ufe  of 
the  feoffor  and  his  heirs.  But  if  any  ufes  be  exprefTed,  it  (hall  be 
to  thofe  ufes,  though  no  confideration  be  had ;  and  herein  is  the  dif« 
ference  between  raifing  ufes  by  fine,  feoffment,  or  other  conveyance, 
operating  by  tranfmutation  of  poflcffion,  and  ufes  raifed  by  cove- 
nant j  for  upon  the  firft,  if  no  ufes  were  exprcfTed,  it  is  equity 
that  affigns  the  feoffor  to  have  the  ufe ;  for  by  the  law,  the  feoffor 
has  parted  with  all  his  interelt ;  but  where  he  expreflfes  ufes,  there 
can  be  no  equity  in  giving  him  the  ufe  againft  his  own  will ;  and 
there  can  be  no  prcmmption  that  the  conveyance  was  to  the  ufe  of 
the  feoffor  againll  his  own  declaration  i  but  in  cafe  of  a  covenant,. 
It  is  equity  that  muft  give  a  ufe ;  for  the  perfon  can  have  no  right 
by  law ;  therefore  in  uich  cafe  there  can  be  no  ufe  without  a  confi- 
deration i  for  there  is  no  equity  there  fliould,  G.  Law  of  Ufes,. 
&c.  222,  223. 

25.  A  truft  is  limited  thus,  iffuch  a  marriage  tnhs  effeSi^  after  See  iVcni. 
M*s  age  of  16  ((he  being  the  daughter  of  H. )  andJhefnaHl  hove  ijfue  |^^^'  '^j^^ 
male  of  the  body  of  S.  then  to  both  for  Ufe,     He  marries  Ixer  at  twelve  1685.   The 
years  of  age ^     She  lives  till  near  feventeen^  and  dies  without  iffue,  Duke  of 
He  (hall  have  no  truft  for  life ;  becaufe  (he  having  no  iffue  male,  f„';"t'!cTrn. 
there  was  a  failure  of  the  precedent  qualification  to  enable  him.  mcr  it  ai' 
It  feems,  (he  living  till  after  fixtcen,  fulfils  the  firft  words  well  executon 
enough,  &c.  [viz.]  if  the  marrige  (houjd  take  eft'ea  after  her  age  of  ^^J^' 
fixteen.     After  the  death  of  S.  and  M.  the  daughter  of  H.  without  show.  ParU 
iiTue)  the  truft  was  limited  oveir  to  others  i  but  decreed  that  till  the  cafes^s^ 

X  3  daughter  ^^'^^ 


•  » 

WoS  ^Jaughtcr  of  S.*s  [H/s]  death,  he  in  remainder  could  not  take,  btit 

aii^  Cran-  ^^^'  ^^^  '^^^''  ^^0"^  have  the  truft  till  that  happened ;  for  fo  much 

ipcr  V.  tiie  of  a  truft  as  is  not  difpofed  of  muft  be  to  the  heir.     G.  Law  of 

the  DHkc  UfeSj  &C.  222.  224. 

of  South-  -^                JJ       T 

afpptOD. 


1 

[  282  ]  (Z.  a)    Covenant  to  fiand feifed.     Good.  .  In  Refpea: 
.    of  the  Eftate  of  the  Covenantor,  or  the  Manner 
of  the  Covenant. 

This  IS  only  I.  CT^ENANT  in  tail  by  indenture  on  confideration  of  mar- 
*.  ^^^^^Xt  ^J2ge,  covenants  with  another  that  A.  and  B.  fliall  he  feifed 

3^"pl.  ,05;  ^^  *«  «/^  >'•  ^^rm  of  his  life^  and  after  his  deceafe  to  the  ufe  of  his 
Trin.  3  fon  and  heir  apparent.  By  this  covenant  there  is  no  ufe  changed^ 
Eliz.Tknon.  unlcfs  only  during  the  life  of  tenant  in  taifi  per  tot.  Cur.  Het.  1 10. 
~pi  28.    T"n.  4  Car.  C.  B.  Bromfield's  cafe. 


Anon  S  C. 


Noy.  46.  2.  Tenant  in  tail  covenants  to  fiand  feifed  to  the  ufe  of  himfelf  for 

!y,^s^c?by  'jAj  ^^  ^^^'  ^  ^^  "^^  6^*'^  eldefifon  and  bis  heirs  \  and  after. eo^ 

the  name  venahts  with  afiranger  to  levy  a  fine  to  the  ufe  ofthefiranger  and  hii 

of  Hcig.  heirs ;  he  levies  a  fine  accordingly,  and  dies.  It  was  refolved  that 
Bcdingficld;  *^  '^^  fliould  not  have  the  land  by  the  firft  covenant;  for  when  tc-* 

« — s.  a  nant  in  tail  covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  for  life^ 

c«ted  G.  that  is  as  much  as  he  could  lawfully  do ;  and  the  imitation  over  i$ 

Ufcs°&c.  ^^^^>  ^^  ^®  remained  feifed  as  before.     And  the  juftices  and  coun- 

I IT.  fays,  fel  of  the  court  refolved  accordingly.     Cro.  E.  895.  pL  15.  Trin, 

Tb>t  fince'  44  Eliz.  in  the  Court  of  Wards,  Bedingfield's  cafe. 

he  had  only 

the  fkower  of  an  eftace  for  Vife,  by  the  ftatute  de  douis,  which  he  hath  not  paffed  out  of  himfelf^  it 
is  Aill  in  him  as  it  was  before;  and  the  remainder  is  void  in  its  creation,  and  therefore  there  caa 
be  no  execution  of  it,  for  the  execution  muH  be  immediate  by  the  ftatuce  of  ulies  j  and  thereforo 
%  ^ne  afterwai  ds  levied  cannot  help  it. 

3.  Covenant  to  ftand  feifed  of  as  much  as  fhall  be  worth  20/.  per 
ann.  is  meerly  void.  Agreed ;  and  faid  that  fo  it  was  lately  ad- 
judged.    Het.  147.  Mich.  5  Car.  C.  B.  Rife's  cafe. 

4.  A.  feifed  in  fee,  in  confideration  of  the  marriage  ofB.  his  fon^ 
and  a  marriage  portion'^  covenanted  to  levy  a  fine  to  B.  and  ihat  B* 
fhould  fiand  feifed  to  the  ufe  of  A.  the  father  and  his  beirSy  till  th^ 
marriage  had^  and  after  to  B.^s  own  ufe  in  tail^  with  diverfe  remain-^ 
ders  over.  And  A.  covenanted  in  the  fame  deed,  that  he  was  feifed 
in  fee«  and  fo  (bould  be  till  the  ufe  veiled  in  6.  the  fon*  It  was  re-r 
folvea  by  Powell  and  Rookfby  J.  the  only  judges  then  in  court, 
that  A.  could  not  covenant  that  the  fon  ihould  ftand  feifed  of  lands 
whereof  the  father  is  feifed ;  and  the  fubfequent  covenant  was  in^ 
tended  againft  incumbrances  only,  as  is  ufaal  in  fuch  cafes,  and  not 
to  raife  any  ufe.  3  Lev.  306,  307.  Trin.  3  W.  &Af.  in  C;  B% 
Barrington  v.  Crane. 

*  The  CO.        5-  If  tenant  in  tail  covenants  to  fiand  feifed  •  to  the  ufe  of  A^  and 

venaiit  is  .  "  Hi 


bis  btrrSj  or  to  the  ufe  of  A.  for  ///>,  f  remainder  to  B.  in  fee »     The  good,  and 

covenant  is  not  void,  but  puts  the  eftate  out  of  the  covenantor,  ^flf"^"^^^ 

Per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court.     2  Salk.  'HoU QYu]. 

620.  Trin.  i  Ann.  in  cafe  of  Machil  v,  Clark.  Comym'i 

Rei>.  121. 
pi.  84.  in  S.  C.     • 
•^  S.  P.  And  th«  remainder  is/wJ»  th(ttgb  the  tenant  In  tail  diet  during  the  life  of  A,  until  it  is  avoided 
^y  tbeiffue*    Cbmyns's  Rep.  121.  per  Holt  Ch.  J.  in  S.  C. 

6.  But  ii^  tenant  in  tail  covenants  to  ftand  feifed  to  the  ufe  of  A.  7  Mod.  26. 
and  his  heirs  after  his  deaths  \X  is  void.     2  Salk.  620.     Per  Holt  S.  c.  &  P. 
Ch.  J.  in  cafe  of  Machil  v.  Clark.  ^^"^  ^^  '* 

•^  •  to  comv 

mencc  at  a  time  when  the  right  of  the  efate  out  of  which  it  would  ilTue,/;  in  anoiher  ^rfinhy  a  title 
paramoont  the  conveyance,  viz.  ptr  formam  doni. 

*  But  if  tenant  in  fee  does,  it  is  good ;  and  tliere  being  no  tranf mutation  of  tin  poffcffumf  the  eftate  re- 
mains in  himfelf  in  the  mean  time.  2  Lev.  77.  in  cafe  ot  Pibus  v.  Mitujrd,  cites  1  Rep.  1^4.  h^-^ 
Ptr  Hale  Ch.  J.    Ray m.  2 30.  in  cafe  of  Pibus  v.  Mitfoid.  ^  f  2 8  "2 1 

7.  Tenant  in  tail  covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  7  Mo<l-  18 
/orEfey  remainder/^  J.  5.  and  his  heirs^  it  is  void;  for  the  remain*  ^cording- * 

der  IS  to  take  efFe£l  after  his  death,  wrhen  by  his  death  the  title  *of  ly.— »ti 
the  iffue  commences ;  and  the  covenant,  as  to  the  eftate  for  life  to  J**^-  «9» 
himfelf,  is  void  in  this  cafe,  becaufe  here  is  no  tranjmutation  ofpoffef  judg^l  ' -  u 
fan*  Such  a  covenant  is  in  any  cafe  good  only  in  rejpe6i  of  the  remain^  Comyns*s 
ders ;  and  lince  the  remainders  are  void,  the  covenant  and  the  firft  Rep«  "9- 
eftate  are  likewife  void.  2  Salk.  619,  620.  Trin.  i  Ann.  B.  R.  P^-^^-S.fc 
Machil  v.  Clark. 

8.  A  covenant  was  to  ftand  feifed  in  conTtderation  of  lovgj  &c-  to 
his  wife^  and  after  to  T.  and  his  heirs,  (T.  was  iifter's  fon  to  the 
jpovenantor,  and  his  heir  at  law)  but  the  deed  was  without  die  ge« 
neral  confideration  (viz.)  to  continue  the  eftate  in  his  name  and 
fiimily ;  nor  is  it  exprefiedin  the  deed  that  T.  is  of  the  blood  of  the 
covenantor ;  and  therefore  Raymond  doubted  whether  the  confide- 
ration is  not  too  ftreieht  to  extend  to  1\  If  the  general  coniidera- 
tion  had  been  expreifed  in  the  deed,  it  might  be  averred  that  T» 
was  of  the  blood  of  the  covenantor,  but  here  the  averment  muft  bC)  - 
not  only  that  he  is  of  the  blood  of  die  covenantor^  but  alfo  that  the 
confideration  was  for  the  advancement  of  his  family,  which  he  doubt- 
ed cannpt  confift  without  the  fpecial  confideration  mentioned  in  the 
deed,  which  is  confined  to  the  wife,  and  to  which  T.  is  a  ftranger. 
The  other  3  judges  delivered  themfelves  to  the  feme  efk&.  Sut 
per  tot.  Cur.  1  he  cafe  dcferves  further  confideration.  Gib.  299* 
Trin*  5  Geo.  2.  B*  R.    Goodtitle  v»  Pettoe, 


X  4  (A.  b)  Gove^ 


aSs 


Gits* 


nSndir  *'  (A.  b)  Covcnaiit  to  fland  feifed.  In  what  Cafes 
jcy)  and        tjjgre  fhall  be  a  Particular  Efiate  by  Implication, 

And  in  what  Cafes  Ufcs  by  Implication  are  ex- 
cluded. 

rrTcf^  I.    A      Made  zfeoffmni  to  the  ufe  ofhimfelffor  life,  and  after  his  • 
vhcro  Pol-  .    *  ^^^^  ^"^  '^^  ^^^ib  of  M,  his  wife^  to  B.  his  fin  in  tail. 

lexfcn  him-  And  it  was  held  in  this  cafe,  that  no  implied  uic  did  arife  to  M.  and 

the  «?"*'*  therefore  the  eftatc  to  B.  contingent.    Arg.  Pollex.  94.  cites  the 

anUcndca-  cafe  of  Weak  V.  Lowcr. 

vourcd  to  ma'ntain  that  an  ufe  did  arife  by  implication  of  law  to  A.  yet  himfclf  cites  it  held 
as  above. 

Raym^^zig.       2.  Covenant  to  ftand  feifed  to  the  ufe  of  the  heirs  mate  of  his  body^ 

gued,et'ad.  ^^'^'^'^J  himfeir-,  per  3  Juftices,  but  Twifdcn  J.  contra,  it  is  good, 

jotnatur;  and  he  hi mfelf  takes  by  implication ;  and  fo  judgment  was  given 

fiut  judg.  ^^^  *^  defendant.     Vent.  372.   Trin.    26  Car-  2.  B.  R.    Pibus 

ment  was  ^'  Mitford. 

given  for  th«  defendanL_.2  Lev.  75.  S.  C  adjudged  accordingly Mod.  i»i.  pi.  27.  S.  C. 

being  the  opinion  of  llalc  Ch.  J Mod.  159.  pi.  »   S.  C.  fays  judgmcr.t  was  given  for  the  dc^ 

fendant  on  the  jwmt  here,- if  a  num  covenants  to  ftand  ielfcd  t^  tU  vU  of  the  bein  of  bis  body, 

this  IS  all  one  as  if  the  limitatwn  had  been  to  himfelf  and  the  heirs  of  his  own  body,  and  not  as  if 
he  bad  covenanted  to  ftand  felled  to  the  ufe  of  the  beirs  oftbe  body  of  J.  D,  For  there  the  covenan* 
tor  would  have  had  a  fco-fimplc  in  the  mean  time ;  per  Hale  Ch.  J.  Mod.  98.  pi.  3.  Mich,  ac 
Car.  2.  B.  R.  Antm.  [but  feems  to  be  the  cafe  of  Pybus  v.  Mitford.]  Adjomatur.— Becaufe 
no  dcfceut  may  be  to  the  heir  after  his  death,  the  law  raifes  an  eftate  to  him  by  implication,  and 
he  does  not  remam  feifed  in  fee  during  the  life  ;  hut  Hi  tJUt  is  immdiately  put  into  an  tJUe  tail,  ac- 
cording to  Py  bus  and  Mitford's  cafe ;  per  Holt  Ch.  J.     Skin.  35*.  in  cafe  of  Davis  v.  Speed. 

•  The  court  doubted  of  this  cafe  and  this  point,  a  Mod.  air  Pafch.  ao  Car.  a.  C.  B.  in  cafe* 
of  Southcotf  V.  StowelU— -Gilb.  Law  of  Ufes.  &c.  19.  cites  S.  C.  and  fays  the  reafon  is,  be- 
caufe  anccftor  and  heir  are  f  correlatives,  and  fo  virhoever  rcprefcnts  one  as  to  my  eftate  vcfted 
m  him  after  ray  death,  I  reprefent  him  during  my  life  as  to  that  eftate ;  and  confcqucntly  giving 
an  eftate,  already  m  me  to  my  heir,  is  not  departing  with  it  j  for  it  is  a  difpofition  in  other  words 
to  myfcif,  and  fo  all  things  remain  in  ftatu  quo. 

t  Per  Hale  Ch.  J.  Mod.  98.  pL  3. 

♦[284] 

3.  Covenant  to  ftand  feifed  to  the  ufes  in  the  indenture^  and  to  no 
other  5  this  cannot  exclude  ufes  by  implication,  but  only  exprefs  ufcs. 
2  Lev.  76*  Arg.  in  cafe  of  Pybus  v.  Mitford, 

(B,  b)     What  pafes  by  Covenant  to  ftand  feifed, 

and  wbojhall  take  /^fr^^jK  according  to  the  Limi- 
tation. 

l\?i^'i?c\  '•  A.  ^^^^"^"^^  ^^  ^a"d  ''eifed  to  the  ufe  of  B.  his  brothery  for 
by  the  name  »  *  natural  love,  and  upon  confidence  to  levy  portions  for  his 
of  Smith  V.  ( A.'s)  children  I  this  fettles  a  good  fee  in  the  brother,  fubjea  to  this 
*^»tt«y  truft  in  equity.  Jo.  419.  pi,  7.  HiU.  14  Car.  B.  R.  agreed  in  tlie 
cale  of  German  v.  Ryfley. 

%  Where 


a.  Whereby  covenant  to  ftand  feifed  the  e/late  is  lirmiedinfet 
upon  a  truji^  as  payment  of  portions,  and  after  the  portions  paid,  to 
a  foa  of  the  covenantor  in  tail,  remainder  over,  when  this  becomes 
tmpojjihk  by  the  z(k  of  God  before  the  day  of  performance  of  it,  the 
e/iate  continues  abfoluie  in  the  truftee,  if  he  be  of  the  blood,  as  a 
Brother,  and  fo  called,  and  fo  able  to  take,  which  a  ftranger  is  not 
Jo.  119.  pi.  7*  Hill.  14  Car.  B.  R.  in  cafe  of  German  y.  Ry- 
fley. 

3.  A.  feifed  in  fee  has  iflue  two  fons  B.  and  C. — A.  covenants  Mod.  2*6- 
to  ftand  feifed  to  the  nfe  of  B.  and  the  heirs  male  of  his  body  on  M.   Trin.  ^8 
his  wife  to  be  begotten ;  and  for  wantof  fucb,  lothe  heirs  male  of  the  5^^  ^'^ 
covenantor^  and  for  want  of  fuch  ifilie,  lo  his  own  right  heirs^  for  ever,  that  Norths 
B.  had  iflue  of  M.  a  fon  and  a  daughter  \  A.  dies^and  then  tbefon  Windham, 
Mes\  the  daughter  fliall  not  take  as  heir  general,  but  the  uncle,  viz.  ^?cr^^"^ 
C  fliall  take  performam  donij  and  not  by  purchafe  but  by  defccnt.  opinion  thic 
2  Mod.  207.   211.     Pafch.    29   Car.  2.     C.  B.    Southcot  v.  c.ihouid 

StOWcU.  have  the  ef. 

tata  not  by 
purchafe  ^at  by  dcfcent  from  B.*s  fon  ;  for  after  the  death  of  the  father,  both  the  eftates  in  lail 
were  veiled  in  him,  nnd  he  %vas  c:ip.ible  of  the  remaindc;r  by  purchafe,  and  being  once  well  vefted 
to  a  purchafor,  the  eftate  ihall  afterwards  run  in  courfe  of  dcfcent.     fiut  Scroggs  doubted.    Ad. 
jomatur.  lbid»  237.  Pafch.  29  Car.  2.  S.  C.  adjudged  accordingly,  and  Scro^gs  agreed  to 

Ihejudgment.TT— Freem.  Rep.  216.  pi.  224.  Midi.  1676 •  S.  C.  Adjuroatur.— — And.  ibid.  ^5. 
pi.  232*  Pafch.  1677.  S.  C.  adjudged  accordingly* 


(C.  b)     Poller  to  direSi  future  Limitations  by  Co-  [285  J 
venant  to  ftand  feifed  ;  where  good. 

It  "C^  E  M  E  covenants  to  Ji  and  feifed  to  the  ttfe  of  herfelf  in  tail^ 
'*'  remainder  to  fuch  as  Jhe  by  zvill  or  writing  under  her  hand 
Jhould  appoint  \  and  for  want  of  fuch  appointment  to  the  ufe  of  the 
plaintiff  her  kinfman  in  fee.  Whether  the  remainder  to  fuch  ufes 
as  he  fhould  appoint,  be  not  a  void  remainder,  being  on  a  covenant 
to  ftand  feifed,  there  was  a  trial  at  law,  and  a  general  verdift  for  the 
plaintiff,  [who  it  feems  was  heir  at  law]  and  Lord  Chancellor  de- 
creed accordingly;  quzrc  tamen.  2  Vcrn.  7.  pi.  4.  Trin.  1686. 
Warwick  v.  Gerrard, 

2,  A.  covenants  with  B.  and  C.  in  confideration  of  lave  andaffec^ 
iton  to  his  wife^  and  for  fome  provijion  and  livelihood  for  her^  in  cafe 
flic  furvived  him,  ztsifor  the  following  ufes^  to  ftand  feifed  to  the  ufe 
of  hinf elf  for  life  y  remainder  to  his'wfe  for  life^  remainder  to  the  heirs 
of  his  body  J  on  her  begotten ;  and  in  default  of  fuch  heirs  to  the  ufe 
if  fuch  perfon  as  the  wife  Jhould  appoint ;  and  for  want  of  fuch  appoint^ 
ment  to  T.  the  leflbr  of  the  platntiff  ( who  was  die  fifter's  fon,  and  heir 
at  law  of  the  covenantor)  and  his  heirs.  A.  died  without  iflixe,  and 
the  wife  afterwards  conveyed  the  lands  to  J.  S.  the  defendant.  Per 
Kaymond  Ch.  J.  The  confideration  feems  to  be  reftrained  to  the 
covenantor  hirofelf  and  his  wife  y  and  therefore  if  the  ufe  had  been 
to  the  wife  and  her  heirs^  it  had  been  good ;  for  it  could  not  be  (aid 
that  the  neirs  of  the  wife  wtre^rangers  to  the  confideration ;  for  fhe 
kore  all  her  heirs  in  herfelf,  and  that  iiad  fer\xd  only  to  lioiit  the  ufe 

to 


to  her  in  fee :  But  here  it  is  a  power  to  the  wife  to  appoint  the  rfe, 
and  though  that  appointment  had  been  made  in  favour  of  one  (fcove*^ 
uantor*s  bloody  it  would  not  have  ahered  the  cafe ;  for  the  power  was 
void  in  the  creation  within  the  rule  of  Mildmay's  case,  whith 
was  never  difputed.  But  if  the  power  had  been  to  appoint  the  uji 
in  favour  of  any  of  the  covenantor's  relations^  in  conjideration  to 
iontinue  the  eftate  in  the  family  of  the  covenantor^  that  might  be 
good,  and  it  might  be  averred.^  after  the  appointment,  that  he  to 
whom  the  ufe  was  appointed,  was  of  the  blood  of  the  covenantor. 
Now  if  the  power  was  void  In  its  creation,  the  ufe  veftcd  immedi- 
'  atcly  in  T.  as  if  no  fuch  power  had  been,  provided  that  T.  be  a  fit 
perfon  to  take  the  ufe.  Gibb.  299.  Trin.  5  Geo.  2.  B.  R.  Good-  - 
title  V.  Thornton. 

sce(z)an4  (D.  b)  The  Difference  ht  10 een  z.  Feoffment  to  Ufcs^ 
(Y.  a)  pL         ^^^  ^^^  ^  Covenant  to  Jiandjeifed^  a8  to  the  Ufc8 

arifing,  or  Powers  referved. 

*  I.  T  F  a  man  raifes  ufcs  upon  a  fine^feoffment^  or  recovery y  he  maj 

^  referve  to  himfelf  a  power  of  making  leafes ;  but  he  can  not  do 
it  on  a  covenant  tojland  feifed^  or  on  a  bargain  andfale  5  for  upon  a 
fine,  feoffment,  or  recovery,  a  ufe  may  be  raifed  without  a  conndera-*- 
tion,  and  therefore  will  arife  to  thoie  lefTees  without  confideration  ; 
and  the  former  eflates,  which  were  raifed  without  confideration, 
may  be  defeated  without  it.    But  in  a  bargain  and  (ale,  and  cove- 

f  286  1  nant  to  ftand  feifed,  no  ufes  will  rife  without  confideration,  there- 
fore not  to  the  leiTees ;  for  where  thepe^fons  are  altogether  uncertain^ 
and  the  terms  unknown^  there  can  be  no  confideration ',  and  for  which 
reafon  the  former  eftates  raifed  upon  good  confideration,  cannot  by 
fuch  lefiees  be  defeated.  G.  Law  of  Ufes  and  Trufts^  46. 

2.  There  is  a  difference  between  a  covenant  to  ftand  feiied  and  a 
feoffment^  for  if  a  man  covenants  tojland  feifed  to  the  ufe  of  A.  a 
Jlrangerfor  years^  &c.  the  remainder  to  B.  hisfon  in  tail,  this  is  void 
^s  to  A.  for  want  of' a  confideration,  and  the  ufe  ve/ls  immediately  in 
B'  and  a  void  ufe  is  as  if  no  ufe  be  limited  3  and  if  no  ufe  belimitedy 
B«  muil  take  immediately,  and  not  by  \^ay  of  remainder,  or  elfe  he 
cannot  take  at  all ;  Jbr  a  remainder  ex  vi  termini,  fuppofes  a  parti* 
cular,  eftate,  and  B.  muft not  be  excluded;  becaufej^fi^  being  crea- 
tures of  equity,  the  party's  intent  muft  be  made  good  as  far  as  poffi-  ' 
ble,  where  there  is  a  juft  and  good  ground  for  any  part  of  the  convey- 
ance. But  if  he  makes  ^feofftnent  in  fee  to  a  ftranger's  ufe,  the  re«» 
mainder  to  B.  in  tail,  this  is  good  to  B.  becaufe  there  wants  no  confix 
deration,  Gilb.  Law  of  Ufes,  &c.  113,  Ii4, 


(E,  b)  jiBions  by  or  againft  Cefty  que  Ufc# 

X.  y  F  ce/iy  que  ufe  makes  a  leafe  for  life^  yet  the  reverfion  reoiatxtS 
-'-  in  ^^  feoffees^  and  not  in  the  leflbr »  and  xhty  Jhall  have  a^on 

of 


offc;^/,  notwithftanding  that  there  be  no  privity,  and  iiitjfatuti  (f 
I  R*  3.  ijtyas  made  for  the  advantage  q/  the  lejfee  or  fe^ffee^  and  not 
in  the  advantage  of  the  cefty   que   vje^   nor   of  the  feoffors.     Br, 
Feoffments  al  Ufes,  pK  23.  cites  5  H.  7.  5.    Per  tot.  Cur  ex- 
cept Davers. 

2.  Cefty  que  ufe  could  not  have  aBion^  avowry^  nor  fuch  like ;  hut 
this  flioulcl  be  in  the  nanus  of  the  feoffors.  Br.  Feofthients  al  UfeS| 
pi.  39.  cites  15  H.  7.  2.' 

3.  Cefty  que  ufe  by  the  occupation  of  the  land,  was  a  trejpajjor  at  Bythcc. 
the  common  law,  and  could  not  juftify  it.  fir.  Feoffments  al  Ufes,  mon  Uw 
pi.  39-  cites  IS  H.  7.  2.  _  Jij/jf- 

mgbt  have  tnfff,ifs  avainftcejiy  jueufe',  by  all  the  jufticcs  of  C.  B.  Br.  Feofiinents,  al  Vies,  pi.  t|. 
cites  15  H.  7.  t,  S.  P.  For  the  land  was  as  much  the  feoffee's  as  if  no  ufe  liad  been  of  it ;  fo  thiC 
if  they  had  oufted  him,  and  fued  him  for  perception  of  profits,  be  had  no  defence  at  connnon  law« 
but  muft  have  applied  to  equity ;  but  this  was  remedied  by  t  R»  3.  i.  Arg.  PL  C  349.  b.incafo 
•  of  Detamere  v.  Bernard.— ^S.  P.  by  Anderfon  Ch.  J.  i  Rep.  140.  in  Cliudleigh*6  cafe.— ^*  And* 
3io.  in  S.  C.  Arg;  cites  15  H.  7.  4.  S.'P.— •$.?.  in  Mans  ell's  cafe,  PI.  C.  3.  cites  5  H.  7.  and 
the  ID  arg.  cites  it  as  5  H.  7.  fol.  5.  and  that  he  was  only  tenant  at  futferance  to  the  feoffees^  in  cafe 
they  permitted  him  to  enter  and  take  the  profits  ;  and  that  he  was  not  able  to  anfwer  to  a  precipe 
quod  reddat^  becaufe  he  had  no  eftate  of  franktenemeiit ;  but  every  fuch  writ  muil  be  brougfat 
aigainft  the  feof{ees,  for  the  land  is  theirs.  And  if  one  had  recovered  the  land  againft  the  cel^ 
que  ufe,  and  had  entered,  or  by  an  hab.  fac.  feifinam  had  execution,  and  the  feoffees  beeit 
oufled,  they  might  have  aHafe  i  but  when  they  had  recovered^  tlicy  fliould  be  feifed  again  to  itm 
firit  ufe. 

4*  It  was  faid  per  Frowick  feij.  to  have  been  lately  adjudged,  that  The  fBoT- 
where  advowfon  appendant  became  void,  and  cefty  que  ufe  fuffered  his  '"'^"' 
tenant  at  fufi^rance  to  prefent,  and  was  di/iurbed,  he  cannot  maintain  gainftthe 
a  quare  impedit.  Quod  nqta ;  no  more  in  the  fame  cafe  than  a  ftxan-  cefty  que 
^er  and  not  like  to  a  leafc  at  will  5  for  the  tenant  at  will  has  his  poffef-  "^^j^L** 
lion  by  an  a6b  done  by  the  feoffee,  and  fo  has  not  the  tenant  at  fuffe-  prefcnt 
fance,  &c.  Kelw.  42.  b.  pi.  7.  Pafch.  17  H.  7.  without 

•  their  agree** 

raent ;  per  Frowick  Ch.  J.  Ibid.  47.  Midi.  18  H.  7. 

5.  Cefty  que  ufe  fliallbe  impannelled  in  tf /wry,  and  if  he  lofe  j"  287  1 
iflues,  they  are  leviable  of  the  lands  in  the  pofleflion  of  his  feoffees.  ^       ^  ^ 
Quod  fuit  conceffum.     But  it  was  faid  that  this  commenced  by  fuf- 
ferance,  for  the  advantage  of  th2  king.  Kelw.  42.  b.  pi.  7.  Pafch.  17  ^ 

H.  7.  . 

6.  Cefty  que  ufe  fliall  not  have  trejpafs  before  an  a£^ual  entry ;  for  Noy.73, 
that  is  grounded  on  a  poffeffion  J  per  Glanvill.  Owen  87.  Mich.  41  s.c.faya 
&  42  Eliz.  C.  B.  in  cafe  of  Green  v.  Wifeman.  Il^v"*^^ 

but  not  trefpafs,  witliout  actual  potTeflion,  and  fo  not  eje^mau.^^S  C.  cited  D.  51.  b.  Marg.  pi.  17.—* 
He  is  immediately  and  adlually  feifed,  and  in  poifellion  of  the  Jand^oas  he  may  have  aifife  or  tuef* 
pafs  before  entry  againft  any  ftranger,  who  enters  wiftiout  title  j  and  this  by  the  words  of  the  (iju 
tote  27  H,  8.  viz.  That  cefiy  qu<  ufe Jhnll  (land  ond  he  fsifctl,  &c.  and  this  was  the  opiniou  of  fevei;:^ 
juftices.  Cro.  £.46.  Pafch.  a8  £hz.C.  B.  Anon. 


(F.  b)  Pleadings, 

I.    17 -CO  FFE  ES  in  ukjhall plead  fuch  pleas  as  cejly  que  ufe  will 
-^  OTi»j^^r  to  them;  by  the juftices.  Brooke  fays^ quare  of  de- 
)siys«  Br.  Conicience^  pi.  27.  cites  7  £.  4.  29. 

4  2.  He 
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Ibid.  pi.  65. 
cites  1 6  H. 
7.  *.— 
S.  P.  per 
Rede  fer}. 


t.  He  who  pleads  a  grants  &c.  by  cifiy  que  ufe^  Jhallfay  that  ccfty 
que  ufe  at  the  time^  &c.  was  of  full  age-Jeund  memory^  and  out  oftrUinj 
&a  at  the  timej  &c.  as  in  the  itatute  i  JRic.  3.  Br.  Feoffments  at  uiles, 
pi.  42.  cites  4  H.  7. 8. 

But  Keble 

Serj.  contra ;  for  it  ftiall  be  intended  a  good  feoffment,  till  the  other  (hews  obje^on.  And  Brooke 

iays,  it  feems  the  law  is  againft  Rede.  Br»  Feolttnents  a)  UfeSi  pi.  24.  cites  6  U.  7.  6. 

In  vrit  oftniry  in  nature  of  aflife*  the  tenant  fnid  that  J.  G,  wai/nj^ti  in  fee,  and  infevfftd  P.  wA» 
fave  in  taiJ  to  the  tenant,  and  gave  colour  to  the  plaintiff.  And  ihttLnntifffaul  that  before  this,  this 
fame  %  G,  wasfeftd  in  fee  ta  toe  ufe  of  IV,  which  ff'.  infrofed  tU  tlaintiff,  wl>o  w./i  feifed  till  y.  G.  entered 
emd  dijjeifed  him,  and  gave  as  in  the  har.  And  fo  fee  that  he  pleaded  the  feuffinent  of  cefty  que  ufe, 
and  did  mtfay  that  he  laai  of  full  age,  found  mind,  out  ofprifou,  and  the  like  Br.  Feoffments  ai  Ufi;s,  pi. 
5«citesi7  H*  B.  12. 

5<»whcrca  3,  If  a  man  pleads  grant ^  &c.  of  cefty  que,  ujiy  heJhaUfay  that 
T^!^J^d  ^^^  fi^ff^^^  were  feifed  to  the  fame  ufe  at  the  timey  &c.  and  fo  feifed 
of^^^     did  demife^  infpoff,  &c.    Br.  Feoffments,  al  Ufcs,  ph  4a.  cites  4 

ife,  \y&fball     H.  7.  8. 
Jay  tbtU 
the  feoffees  were  ftifd  to  this  ufe  at  the  time  of  the  command,    Br.  Pleadings,  pi.  t66.  cites  10  H. 

^.  a6. 


S.  P.  Br.  *4»  If  *  ^^^  pleads  that  A>  B.  and  others  were  feifed  to  his  ufe  infee^^ 

Feoifnnent  this  is  good  pleading,  without  Jhewing  the  cotmnencement  of  the  ufe%  Br* 
f6^^t^  M   Pleadings,  pi.  170.  cites  13  H.  7.  i8- 

H.  7.  6.— S.P.  G.  Law  of  Ufcs,  &c.  276  —S.  P.  as.  to  fay  that  A.  was  feifed  in  fee,  and  infeoffed 
J.  N.  and  W.  to  the  ufe  of  T.  P.  Br.  Pleadings,  pi.  160.  cites  ^6  H.  8.— S»  P.  For  it  was  granted 
that  if  a  mah  difleifc  R.  to  the  ufe  of  B.  he  (hall  not  (hew  ihis  difTeiun,  in  (hewing  how  he  came  t6 
his  eftate.  Br.  Feoffments  al  Ufes,  pi.  10.  cites  14  H.  8.4. 

Contra  where  he  fays  that  they  %uercfeiftd  to  the  ufe  of  him  and  bis  hurt  of  Ins  hody^  becaufe  this  is  a 
particubr  eftate.  Br.  Pleadin^^  pi.  17b.  cites  13  H.  7. 18. 


S.  C.  cited 
G.  Law  of 

Ufes,  &c. 
8x.  and 
iaystho 
pleading 
IS  good ; 
for  buying 
implies  pay* 
inent  of  the 
money  and 
if  he  ()id 
not  buy,  the 
plaintlif 
might  reply 
as  here. 

Br.  Plead- 
ings, pi.  461 
cites  S.  C. 
Br.  Mainte- 
nance de 
-  Brief,  pi. 
1 7.  cites  S. 
C 


5*  If  a  man  has  land  in  ufe,  and  fells  the  land  to  another,  the  iale 
changes  the  ufe,  and  the  buyer  may  enter,  and  make  a  feoffment,  if 
the  fale  be  perfeft.  Qiisere,  if  he  pleads  that  he  bought  the  land  for 
20/.  by  which  he  entered  and  made  feoffment.  Quaere  if  this  be  eoody 
and  the  money  not  paid-^  nor  any  day  tf  payment  alledged.  But  it  (eems 
to  me,  that  it  ihall  b«  intended  in  the  law  a  good  and  perfe£l  fale  and 
buying,  when  *  a  man  pleads  that  he  bought ;  for  if  it  be  not  a  perfeA 
bargain,  then  he  did  not  buy,  and  then  it  is  a  good  replication  for  the 
plaintiff  to  fay  that  he  did  not  huy^prout^  ice.  And  per  Fineux,  it 
is  a  good  buving,  becaufe  the  defendant  has  entered,  and  the  other, 
may  have  aa:ion  of  debt.  Br.  Feoffments  al  Ufes,  pi.  15.  cites  2X 
H,  7*  6. 

6.  In  debt  tltt  plaint!  ft'counted  upon  a  leafe for  years  made  by  hisfa^ 
thery  rendring  rent.  The  defendant  faid^  that  the  father  and  pthers 
were  feifed  in  fee  to  the  ufe  of  the  fatinr^  ahfque  hoc  that  the  reverjson  de^ 
fcendcd  to  the  plaintiff\  And  a  ^ood  plea  to  the  count ;  for  Acplain^ 
tiff  ought  to  have  counted fpeciaUy  that  they  were  feifed  to  the  ufe,  tec, 
and  that  the  father  leafed,  and  becaufe  not,  the  writ  and  count  (ball 
abate ;  per  Rede  Ch.  J.  &  Kingfmill  J.  For  per  Rede,  the  defend- 
ant may  (ay  that  the  father  had  nothing  at  the  time  of  the  demife,  and 
then  the  plaintiff  cannot  maintain  the  declaration  by  the  ufe,  but  it  is 
a  departure; ;  for  he  oug&t  to  have  (hewn  it  at  firft.  Br.  Counr>  pi. 
49.  cites  21  H,  7.  25. 

'     7.  The 


7.  The  tenant  oi^t  \zxiA  cannot  plead  a  rekafemade  hy  ceflj^uetfe 
to  the  feofice,  without  ihewing  th€  relcafe.  Br.  Monftrans,  pL  6i« 
cites  14.  H.  8. 4. 

8.  In  cje£lment  the  defendant  pleaded  a  feojfhunt  made  to  7.  S.  O*  ^«^  ©f 
who  by  force  thereof  voai  fetfed  and  leafed  to  btm^  and  that  one  G.  tn*  ^j^^^ 
tered  and  leafed  to  the  plaintiff'^  but  did  not  fay  that  he  entered  upon  s.  c.  iays 
y.  S.     Owen  J.  faid  he  ought  to  have  alledged  a  difleifin)  but  An-  c^Ay  que 
derfon  held  that  c^y  que  ufe  haspojfeffkn  of  the  land  before  agrees  ^i^TJbis 
nunt  or  entry ;  but  if  he  difagree,  then  it  (hall  be  out  of  him  prefent-  feoffment, 
ly,  but  not  before  he  difagrecs.  *  And  the  cafe  being  moved  in  an-  ^^  fay  that 
other  term,  Walmfley  faid  that  he  might  be  diffcifed  before  his  en-  ^JPf^"^ 
try  or  agreement,  and  the  pleading  fhall  be  that  be  did  enter  and  him  wkh* 
did  diflcife  him ;  and  to  this  Glanville  J.  agreed*     Ow«  86,  87.  out  liyins 
Mich.  41  &  42  Ellz,  C.  B.    Green  v.  Wifcman.  ^^  ^"f 

~  ^  entry;  for 

the  iUtute  executes  Che  polTendon  in  him. 

9*  In  wafte  the  writ  fets  forth  a  feoffment  to  fuch  perfons  to  fe-  ^o*  ^n* 

vera]  ufes.    After  vcrdi£fc  exception  was  talcen  to  the  writ, becaufe  ^'q^^* 

it  does  not  fay  the  feoffment  was  to  them  and  their  heirs^  without  cordingry. 

which  there  could  be  no  inheritance  in  cefty  que  u(e,  and  fo  no  dil^  ■— Brownl, 

herifon  as  the  aSion  of  wafte  imports ;  but  the  plaintiff  had  judg-  ^^'j^V 

ment,  becaufe  all  the  forms  of  the  writs  had  been  fo  fince  the  mak->  it  wjis  in 

ing  the  ftatute ;  and  the  declaration  laid  the  feifin  in  fee,  as  it  muft»  the  dedara^^ 

and  yet  the  plaintiff  might  have  had  a  general  writ,  and  declared  ^f^ 

fpecially.    Hob.  84.  pi.   xi2.    Trin.    12  Jac.     Skcat  v.  Oxen-  \^ 
bridge. 


(G.  b)  Equity. 

I.  oXJB  P  OE  NA  commenced  in  time  of  E.  3.  but  it  was  al- 
*^  ways  againft  the  feoffee  in  truft  himfelf,  and  was  never  al- 
lowed againft  his  heir  till  H.  6.  and  in  this  point  was  the  law 
chanced  by  Fortefcue  Ch.  J.  per  Vavifor.  Kelw.  42.  b.  Pafch- 
17  H.  7, 

2.  If  the  feoffee  made  feoffment  over^  the  feoffor  had  no  remedy; 
fo  if  he  died  the  heir  of  the  feoffee  was  (as  Fortefcue  Ch.  J.  thought) 
feifed  to  bis  own  ufe ;  for  the  confidence  was  perfonal  only,  and  the 
feoffee's  feoffee  was  feifed  to  his  own  ufe  till  H.  4th's  time,  but  if  the 
adfeoftee  had  notice  of  the  ufe,  chancery  will  reform  it  now,  and 
the  heir  of  the  feoffee  in  truft  was  feifed  to  his  own  ufe  till  the 
beginning  of  £•  4th's  time,  and  then  commenced  the  fubpcena 
againft  the  heir  and  the  feoffee  of  the  feoffee ;  per  Frowikc  Qi.  J, 
Kelw.  46.  b.  18  H.  7. 


[289] 


ani 


2.  A  man  bad  4  fedffees  feifed  to  bis  ufe^  2nd  fold  his  land  to  H.  And  it  was 
^Afaid  to  two  that  bis  will  isj  that  they  4  make  feoffment  to  H.  ^^^^r^i^ 
which  two  notified  bis  will  to  the  other  two^  and  they  refufed  to  make  ztIm^ 
f^ffmenty  by  which  thefirjt  tivo  madefeoffment  to  H,  of  that  which  to  iwndto^olfj 


them  belonged;  and  after  the  feoffor  fold  the  land  to  J.  and  reqt^ired  ^^^'^* 
the  feoffees^  who  rtfafed^  to  make  ejiate  to  J.  who  made  it  accordingly^  ufi%  ^'kit 

and  ftrvom  »  Mf 


^#««y*  am/  /fl  tht^firft  vendei  brought  fubpcpna  againft  the  iipbfirjt  feoffiis 

^^^^r  ^^^  ^ifff^d^  ^^  ^^^  matter  adjourned  into  the  exchequer  chamber ; 

but  ought  and  becaufe  the  two  feoffees  did  not  fay  to  the  other  two  that  their 

^  bwtfpt-  feoffor  commanded  them  to  infeoff  H.  hut  faid  that  his  will  was  that 

t!^r%swii/  ^y  infeoffH^  which  they  are  not  bound  to  do  without  command^ 
<^(«^.ibid.  fnent^  therefore  the  defendants  went  quit  of  this  fubpoena;  which 

—Gary's  Broolc  fays  is  wonderful  to  him.     Bn  Conicience,  pi.  5.  cites  77 

,Cary's  Rep.       ^  Where  a  man  wills  that  bis  feoffees  Jhall  make  ejiate  to  J*  for 
^^crtcs       y^j^  ^^^  remainder  to  H,  and  J.  refufes  to  take  eJlate^  H.  fliall  have 
fubpoena  againil  the  feofi^es  to  make  them  execute  eftate  to  him 
after  the  death  of  J.  per  Jenny,  quod  Finch  conceflit.     Br.  Con- 
icience, pi.  5.  cites  37  H,  6.  36. 
C^efty  que  5-  If  a  man  is  bound  to  F.  to  the  ufe  of  C.  there  C.  may  bavefub-- 

ifc  ihail       poena  again/1  F.  to  bring  a^ion  to  the  uje'of  C,     Per  Moyle  and  Da- 
*«r/"^     vert*    Br.  Cdnfcience,  pi.  9.  cites  2  £.  4.  2. 

aj^aiiid  Jiis  feofiees  in  u£e  to  compel  tbtmto  mantain  a^ion  intbeir  names,    Br.  Confcieace,  pi.  27.  cites 

Cary*s  Rep.       6.  If  mj  feoffee  in  ufe  be  diffeifed^  I  (hall  have  fubpoena  Ito  bring 
e4.  cites  z    affife}  per  Moyle  and  Dav^rs.     Br.  Confcience,  pi.  9,  cites  2  E. 

.Thacifthe    ^  ^*  *     . 

Jmjf€€  boJjl/eiftJ,  the  feoffor  (hall  compel  him  tofuc  an  offfe, 

Br.Oblisa-        ^,  If  200  marks  are  delivered  to  A.  to  keep  and  deliver  to  his  exe* 

dc^'s  qT  ^^^^^^  ^^  adminiftrators  afier  his  deaths  to  dtfpofe  for  hisfoulyTOkd  4* 

—Br.  Pro-    delivers  the  200  marks  to  keep  and  re-deliver  to  A*  when  he  Jhall  re* 

liibition,pl.  quire^  and  he  who  firft  delivered  makes  executors,  and  dies,  there 

1  recites,      ^g  executors  or  adminiftrators  Jhall  have  fubpoena  againft  A.  to  fue 

the  bond  againft  B.  to  have  delivery  of  the  money,  becaufe  the  bond 

was  made  to  the  ufe  of  the  o\wier  who  firft  delivered  the  200  marks. 

Br.  Confcience,  pi.  10.  cites  4  E.  4.  37. 

Fr.  Ue-  8.  Where  a  man  makes  feoffment^  and  declares  his  will  for  year s^ 

^et^cUcs       ^^^  ^''^'  leaving  a  Jon  and  a  daughter  by  one  venter^  and  a  daugb^- 

S.C.  ter  by  another  venter ^  and  the  eldeft  fon  dies  before  the  will  perform-- 

edy  the  fifler  of  the  whole  blood  Jhall  have  fubpoena  to  have  execiition 

of-the  eftate  of  the  fcoftees.     Br.  Confcience,  pi.   11.  cites  5  E. 

4-7- 

Br.  Con-  9,  If  a  man  tnfecffs  J,  to  his  itft\  .and  declares  his  will^  and 

su^^tesK  *^^^^  ^'  f^^^^  ^^  ^'  ^^^  infeoffs  hitn^  yet  if  A,  gives  notice  of  the  in^ 
B.  4*  7.  S.  tent  of  the  frjl  feoffment  to  R,  he  Jhall  be  compelled  byjubpaena  to 
^*  perform  the  will     Br.  Feoffments  al  Ufes,  pi.  32.    cites  5  E# 

4-7- 

10.  If  tenant  in  borough  englijh  infeoffs  two  to  his  ufe  and  his  heirs^ 
^t  youngeji  fon  Jhall  have  fubpoena •,  and  not  the  eldejL     Br.   Feoff"- 
ments  al  Ufes,  pi.  32.  cites  5  E.  4.  7. 
'  1 1.  If  a  man  makes  feoffment  of  trufl  of  the  land  to  him  defended 

of  the  part  of  the  mother^  and  dies  ivithcut  tfftUy  the  heir  of  the  pdrtff 
the  mother  Jhall  have  fubpasna^    Br.  FeofFments  al  Ufes,  pK  32.  cites 

5  £•  4-  7* 

•  •  12.  If 


12.  If  ttnofft  in  tall  makes  fetffment  to  bis  ufty  and  dies-vnthout.Butifi*. 
ijftut  n6  will  aedared,  he  in  rruerjun  Jhall  bavt  fubpaena.    Br.  Fe-  "««'  intail, 
offments,  al  Ufes,  pi.  32.  cites  5 1.  +.  7.  ^^J" 

liakei  feofmtnt  cf  trttft  wtbout  declaring  bis  will,  and  dies  witboui  iffue^  he  lit  rtmaitidMrftkdl  havg  fubpctna* 
Brook  makes  a  qua:re,  and  fays  tc  feems  to  him  that  he  in  reverfion  and  in  remainder  ihall  noc 
have  fubpcrna  but  formedon,  for  the  reafon  mentioned  in  pU  13.  Br.  Feoffments  al  Ufes,  pL  32. 
cites  5  E.  4.  7. 

,  13.  If  baron  and  feme  are  feiftd  in  jure  uxoris^  and  the  tar9n 
makes  feoffment  without  declaring  his  will',  the  feme  (hall  not  have 
fubpcena.  Brook  fays  the  reafon  feems  to  be  inafmuch  as  when  a 
man  xaakos  feoffment  without  confideration^  and  expr effing  any  ufe^  the 
feoffment  is  intended  by  the  law  to  be  to  the  ufe  of  the  feoffor  and 
his  heirs,  therefore  it  feems  the  feme  (hall  have  cut  in  vita*  Br.  Fe* 
ofihients  al  Ufes,  pi.  32,  cites  5  E.  4.  7, 

14.  If  a  man  gives  goods  to  his  uje^  and  another  takes  th&jtj  the  A  man  (bait 
donee  is  bound  in  confcience  to  maintain  aStion  of  trefpafs  thereof^  but  compel  his 
not  appeal  of  robbery ;  per  Chocke  &  Littleton,  the'reaibn  feems  to  '^o^^sof 
be  inafmuch  as  the  ^hixnuS  Jhall  not  be  compelled  to  wage  battel,  if  bring  ac 
the  defendant  tenders  battel.     Br.  Confcience,  ph  27.  cites  7  £.  tionof^ref- 

A    20.  P*fs*    Br. 

^^     '  Confcience^ 

pi.  17.  cites  iiE.  4.  S»  . 

1 5.  It  was  moved,  that  if  a  man  has  notice  that  W.  is  infeoffed  U 
my  ufe-,  or  has  goods  given  to  him  to  my  ufe^  and  M.  knowing  if,  buys 
the  land  or  goods ^  fubpcena  lies  againft  both;  for  there  is  a  purchafe; 

but  contra  of  a  releafe.     But  by  the  reporter  all  is  one  ^  for  it  is  ^ 

confcience  in  the  one  cafe  or  the  other.    Br.  Confcience,  pi.  ij. 

cites  1 1  £.  4.  8. 

.     16.  If  the  feoffor  releafes  to  the  trefpaffor^  cefty  que  ufe  fliall  not 

lave  fubpcena  dgainft  the  trefpaffor^  though  he  had  notice  of  the  ufe, 

Br.  Confcience,  pi.  17.  cites  11  £.  4.  8. 

17.  Subpoena  brought  by  cefty  que  ufe  againft  three  feoffees  of  a 
truft^  to  execute  an  efiate  to  cefly  que  ufe.    The  onefaidy  that  thefeof^ 

for  infeoffed  him  and  the  other  iwoj  and  the  two  took  livery^  and  ht 
was  not  at  it,  nor  ever  agreed  to  it^  and  the  land  is  held  of  him^fo  that 
hi  cannot  infeoff  the  plaintiff  for  extinguijhing  his  feigniory ;  and  a 
good  anfwer  by  the  heft  opinion.  But  quaere  if  a  man  may  difclaim 
in  chancery.     Br.  Confcience,  pi.  18.  cites  16  E.  4.  4» 

18.  Subpoena,  The  chancellor  enjoined  the  defendant^  feoffee 
of  trufl,  to  make  efiate  to  the  plaintiff* cejly  que  ufgy  upon  pain  of  lOoL 
If  he  does  not  do  it,  fcire  facias  (hall  not  ifTue  thereof;  for  ttis  only 
interrorenu     Br.  Confcience,  pi,  29.  cites  lO  H.  7.  4, 

19.  Contra  of  fine  affeffed  by  the  chancellor.  Br.  Confcience,  pL 
29.  cites-ib  H.  7. 4. 

•  20.  If  I  give  money  to  one  to  purchafe  lands  therewith  to  him  and 
his  h^irs,  and  to  permit  me  to  take  the  profits  thereof  during  my  life^ 
and  he  with-holds  the  profits,  he  (hall  be  compelled  by  fubpoensu 
Gary's  Rep.  14.  cites  Crompton,  fol.  48.  b. 

21.  A  devifc  was  to  the  hther  for  life^  remainder  to  the  firft,  &c. 
fon  in  taily  remainder  to  truflees  for  their  iives^  to  fupport  the  con^  ' 
ting{rJ  remainders.    The  court  declared  that  this  is  a  good  term  to 

fupport 
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(upport  the  remainders,  notwithftandlng  the  fame  is  limited  to  (he 
truftees,  and  inferted  after  the  limitation  to  the  firft,  &c.  (bns,  (it 
being  in  the  cafeofa  wilh)  2  Chan.  Rep.  169.  31  Car.  2#  Green 
V.  Rooke. 

22.  By  a  marriage-agreement  the  land  was  to  be  charged  with  the 
payment  of  portions  for  younger  childreny  and  maintenance  to  begin  from 
the  death  of  the  hujband ;  but  in  the  fettlement  the  limitation  was  to 
fhefrji'i  ^c.fon  in  tailmale^  remainder  to  trufteesfor  ^00 yedrs^  to  raife 
r  20 1  1  portions^  ^c.  The  Mafter  of  the  Rolls  faid,  he  would  not  deftroy 
this  fettlement,  but  would  fet  it ^ right;  and  that  he  did  not  regard 
the  placing  of  the  term,  but  would  help  the  miftake,  which  would 
otherwife  prevent  the  agreement  of  the  parties  from  taking  efFe£l ; 
fbrthat  the  younger  children  are  as  much  purchafors  of  their  por- 
tions as  the  eldeft  fon  is  of  his  eftate  tail  limited  to  him.  2  Wms's 
Rep.  151.  Trin.  1723.  Uvcdale.  v.  Halfpenny. 

For  more  of  Ufes  in  general,  fee  HBargattt  dnO  *al0,  €titte 

ftant,  (fftate,  fims,  dSxmtti,  fiecoteri?  common,  8e# 
tiiatn&er>  liemttter»  CruP,  ^mt^tx^  and  other  proper 

Titles. 


* 


?[lifttrp. 


[A]     [In  General.] 


[ 


Sir 


X.  T  N  Italy  they  have  boufes  of  free  loan  to  the  poor 
-■'  Edward  Sand's  his  book,  intituled,  A  relation  of  the  reli- 
gions tifed  in  the  weft  parts  of  the  world,  circa  principium.] 


•  Hawk. 

PL  C.  24c. 
cap.  82*  I. 
t,  2.  fays 
it  feems 
that  ufuryi 
in  a  llri^ 
fcr.fe,  is  a 
contra^ 
upon  Che 
loan  of  mo* 
»ey  10  give 
Cfae  lender 

a  certain  profit  for  the  ofe  of  it,  upon  all  evenC9>  whether  the  borrower  makes  any  advantage  of 
it,  or  the  lender  fuflfer  any  prejudice  for  the  want  of  it,  or  whether  it  be  repaid  on  the  day  ap- 
pointed or  not*  And  in  a  larger  fenfe,  it  feems  that  all  undue  advantages  t^ken  by  a  lender  agaiiiit 
a  borrower  com©  under  the  notion  of  ufury,  whether  there  were  any  Ciintracl  in  relation  thereto, 
or  not  J  as  wheic  one  in  polTeffion  of  hind,  made  over  to  him  for  the  fecurity  of  :iccitain  debt,  re- 
tains his  poflefliongfter'he  hath  received  all  that  is  due  from  the  profits  of  the  land. 

[2.  In JIatuto  Wallia^  in  magna  chartOy  2  party  foL  6.  the  Jherijf 
ought  to  inquire  in  his  tourn  ofufurers.] 

[3.  Among  the  petitions  in  parliament,  18  E.  i.  fol.  r.  there  is 
fuch  petition,  trtlliebnus  d^  Clerram  qneriiur  de  ufurariis  modo 
coram  ordinariisy  faC  perquirat  fecundum  legem  terra,"] 

[4.  2  E-  !•  Rot.  Claufarum  memb.  2.  Rex  majori  ^  vicecometi^ 
bus  London^  quia^  Vc.  vobis  mandamus^  quod  publice  proclamari  fa-' 
eiatis  in  civitate  preediSla^  quod  omnes  mercatores  ufurarii  infra  20 
dies^  a  datu  preefentium  recedant  a  civitate  pradiSfOy  W  regnum 
exeantfuper  forisfa&uram  corporum  CsT  bonorum  quorumcunque.} 

[5. 5E. 


1$.  5  £•  I.  Rot  Patentiunu  rnemb.  27.  in  dorib^  that  m  chrt'^  Hawk«  P]. 
JUanougbt  to  take  ufury.^  LTi^** 

5.  P.  That  it  u'us  anciently  held  absolutely  unlawful  for  a  chriftian  to  take  anjr  kind  of  ufury, 
and  that  wbofoever  was  guilty  of  it,  was  liable  to  be  punilbed  by  the  cenfures  of  the  church  in  hia 
life-time ;  and  that  if  after  death  any  one  was  found  to  be  an  ufurer  while  Uving«  all  his  chattoli 
W6k«  forfeited  to  the  kingy  and  his  lands  efcheated  to  the  lord  of  the  fee. 

[6.  Mirror  of  Jufticesi  17.  b«  cap.  1.  fe£l.  17.  one  of  the  articles 
inquirabU  in  a  Uity  was  of  cbriflian  ufunrs^  and  of  alt  their 
goods.'} 

[7.  Sec  the /ami  article  capite  Itin.  in  magna  chart a^foL   f  202  1 

ISU  articU  lb.}  L     >     -I 

[8.  Hill.  16  £•  3*  B.  R.  Rot  28.  Johannes  Hoperd  is  found 
guilty  h  a  jury  pro  ufura  capienda  jis%  8d  pro  20  s.  praeftandis  & 
£c  de  umilibus.] 

[9.  15  £.3.  6.  //  is  accorded  and  ajjirted  that  the  iing  and  his  1  '^^^^^ 
heirs  Jhall  have  the  cognizance  of  the  ufurers  dead,  and  that  the  Fol.  Sox. 
ordinaries  of  holy  church  have  the  cognizance  of  ufurers  alive,  as  to  ^  ~^~ 
them  appertaineth  to  make  compuljion  by  the  cenfures  of  holy  church  Abr"of 
for  the  fin  to  make  rejlitution  of  the  ufuries  taken  againft  the  laws  of  Ootton's 
holy  church.  (But  this  ftatute  was  repealed  afterwards  in  the  faid  ^^^^ 
year*;  j  and  page 

35-  No,  53, 

[to.  5  H.  4.  Rot.  Parliament!,  N*  68.    Pray  the  commons  that  Prynne*s 
as  m  the  city  of  London  and  elfewhere  throughout  the  realm,  the  Abr.  of 
horrible,  ana  damnable  fin  of  ufury,  cuftomably  ufed  under  the  ^^^^s* 
name  of  *  chevance  colours,  and  by  ft  rangers  named  brokers j  who  No  433. 
have  not  whereof  to  live  unlefs  f  by  fuch  their  gain,  in  many  forms  7»;thc  pe* 
very  fubtilly  contrived,  it  is  manifeftly  and  openly  by  their  mediation  ^1^°"^— 
perpetrated,  whereby  feveral  of  all  eirates  as  well  fpiritual  as  tem«  one  being 
poral,  have,  been  impoveriihed,  and  their  beafts  and  lands  loft*  attainted  to 
That  it  pleafe  to  ordain  that  no  alien  nor  denizen  be  broker  of  ^^  *of  uT 
ufury  for  the  time  to  come,  and  that  it  be  inquired  every  year,  fury  or  ex«. 
and  he  who  is  attaint  of  being  a  broker  forfeit  to  the  king  all  his  change,  Uo 

ff00ds.1  forfeit  all 

©°*^*  J  his  goods. 

The  an- 
Anf^f er.  fwer  was, 

the  fame 

[Be  this  matter  governed  and  ruled  according  to  the  law  of  holy  default 
church,  during  the  life  of  fuch  ufurers.]  ^nl^db^^* 

the  law  of  holy  church.  '  *  Ibid.  339*  in  14  R.  a.  Ko.  14.  fays,  that  ufury  was  then  termed 

(Sthefes,) 
f  Orig.is  (per  loorde  gaine  dicell  en  plufours  fourmes  trelTotiliment  controve.) 

II.  A  promife  was  to  pay  fo  much,  and  the  intereft  inde  deben^  iRolLRep. 
dum  at  Michaelmas  next.    It  was  argued,  whether  the  payment  of  \^\^^'^' 
intereft  was  lawful  or  not.    The  judges  compounded  the  matter  r.  s.  c.ac- 
between  the  parties  to  avoid  making  a  precedent.    Palm.  291.  to  cocdingiy. 
294.  Trin.  20  Jac.  B.  R»  Sandcrfon  v.  Warner. 
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[B]     Ufury.     At  Common  Law. 

Win.  X 14.  [  I.  jf  LL  the  goods  of  an  ufurer^  who  died  an  ufurer,  yftxtfirfeit 
Mich.  22  -^  f^  fhe  king.} 

Jac.  C.  B*        •  o  J 

Arg.  in  cafe  of  Gibfon  v.  Ferrer^  cites.  Glanvil,  lib.  9.  cap.  14.  S.  P.  but  fays^  that  is  to  he  intend- 
ed of  Tuch  as  live  by  the  common  op^reflion  of  the  people. 

[Skene  Regiam  Majeftatem,  6i.  I.  The  law  of  ScUland  is  ac« 
cordingly.] 

[The  landi  of  fuch  ufurers  ought  to  efcheai  to  the  lord  of  whom 
they  were  held>  and  ihould  not  defcend  to  their  heirs.] 

[Skene  Regiam  Majeftatem,  61.  5.     The  Jaw  0/ Scotland  is  ac- 
cordingly.] 
e  tit.  [A  man  could  not  at  common  law  maintain  an  action  upon  an  ufu*- 

^^'^        r/W  control.    26  E.  3.  71.  admitted.'] 

ufq  of  money  9t  tliis  day  is  no  good  confiderationy  hecaufe  againft  law  natural ;  agreed  by  I>ode« 
ridge  *  and  Whitlock  J.  abfentibus  aliis,  butNoy.  Arg.  faid  chat  confideration  of  ufe,  if  it  does  not 
exceed  10  L  percent  is  good  to  ground  an  adlion.  2  Roll.  R^p.  469.  in  cafe  of  Oliver  v. 
Oliver. 

Hawk.  PL  C.  245.  f.  5. 6.  7.  faysi  it  feems  to  have  been  the  opinion  of  the  makers  of  fome  late 
a£ls  of  parliament,  as  5  Ed.  6.  24.  13  Eliz.  8.  Par.  5.  and  21  Jac.  i.  17.  Par.  5.  that  all  kmds  of 
ufury  are  concrai  y  to  good  confcience.  And  ap;rceably  hereto^  it  ferms  formerly  to  have  been  the 
general  opinion,  that  no  adlion  could  be  maintained  on  any  promife  to  pay  any  kind  of  ufe  for  the 
forbearance' of  money,  becaufe  that  all  fuch  contmfls  were  thought  to  be  unlawful,  and  confe- 
quently  void.  But  it  feems  to  be  generally  agreed  at  this  day,  that  the  raking  of  reafonable  inte> 
I  eft  for  the  ufe  of  money  is  in  itfelf  lawful,  and  confequently  that  a  covenant  or  promife  to  pay  it 
in  confideration  of  the  forbearance  of  a  debt,  will  maintain  an  adliun ;  for  why  fliould  not  one  who 
lias  an  eftate  in  money,  be  as  well  allowed  to  make  a  fair  profit  of  it,  as  another  who  has  an  eftaie 
in  liud  >  And  what  reafon  can  there  be,  that  the  lender  of  money  (hould  not  as  well  make  an  ad- 
vantage of  it  as  the  borrower?  Neither  do  the  paflages  in  the  mofaical  law,  which  are  generally 
urged  againft  the  lawfulnefs  of  all  ufury,  if  fully  confidered,  fo  much  prove  the  unlawfulnefs  as 
the  lawfulnefs  of  it ;  for  if  all  ufury  were  againft  the  moral  law,  why  ftiould  it  not  be  as  much  fo 
in  refpedl  of  foreigners,  of  whom  the  Jews  were  exprefsly  allowed  to  take  ir,  as  in  refpedl  of  thofe 
in  the  fame  nation,  of  whom  alone  they  were  forbidden  to  receive  it  i^  From  whence  it  feems 
clearly  to  follow,  that  the  prohibition  of  it  to  that  i^ople  was  merely  political^  and  confequeiitly 
doih  not  extend  to  any  other  nation. 

*[293]  ■    .  ... 

See  tit.  [2.  \i  ji.  Jurrenders  a  copyhold  to  B.  upon  condition  that  if  he 

pifiTs.c.  P^y^^ol.  to  B.  at  a  certain  day  that  the  furrender  fhall  be  void, 

— 1^2  Roll,  and  after  1/  is  agreed  between  them  that  yt. /hail  not  pay  the  moneyy 

Rep.  469.  hut  /hall forfeit  it^  and  in  confederation  thereof  B.  ajfumes  to  pay  to 

Vleed  by  -^^  ^'  ^  Certain  day  60  /•  orbLa  year  from  the  faid  i^y^pro  ufu  ^ 

jDoderidge  interejfe  of  the  faid  boL  till  it  be  paid.    An  a£lion  upon  the  cafe 

and  Whit-  lies  upon  this  promife ;  for  it  is  a  good  promife,  and  not  againft  the 

fcntiblLra-  ^^'*  ^°^  ^^^  ^^^'  ^^  ^^  taktti  to  be  interejfe  damni  and  not  lu- 

liis,  and  ^f"h  ^^^  'S  only  limited  as  a  penalty  for  non-payment  of  60 1.  as  a 

held  that  nomine  poena^^  or  obligation  with  condition.     Mich.  22  Jac.  B.  R. 

^^^^^Yn^no-  '?^.^w^^'*  Oliver  and   Oliver  adjudged,  it  bein^  moved  in  arreft 

^int'pce-  ^f  judgment  (fcil.)  that  it  appears  to  be  for  ulc,  and  all  ufe  is  a- 

1132,  and  gainft  the  common  law.    Intratur.  21  Jac] 

th  It  it  can- 
not be  ufe,  becaufe  no  money  was  lent,  and  if  he  had  referved  more  than  20 1,  for  100 1.  it  had  been 
good,  .V  d  that  the  difference  between  penalty  and  ufe  appears  a6  £.  3.  71.  and  notwithftanding 
the  words  (pro  ufu  &  intereflc)  yet  this  was  not  ufury,  becaufe  no  money  was  lent.     And  the  re- 
poi't  fays,  tliat  l^oy  of  coitufd  for  the  plaintiff  took  the  diftindlion  of  intereffe  lucri,  .ind  intereffe 

damni* 
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^mnit-^M—There  is  a  freat  difference  between  mtfrejfi  htcrt^  and  intir^i  datim\  per  Jo  Powell  J. 
and  for  this  cite*  Grotius  <le  Jure  Belli  &  Pttcisy  lib.  a*  capi*  ia«  par.  ao  and  ai.  Lutw.  874.  Tria. 
13  W*  3.  in  cafe  of  Yeoman  v.  Barflow. 

[2«  If  yf.  be  indebted  U  B.  loK  and  A.  in  cmjid^ration  that  B, 
gives  htm  day  for  a  year  next  enfuing  for  the  payment  of  ity  promijes 
to  be  bound  by  his  obligation  to  thefaid  B*for  payment  ofthefaid  10  /.  ^  ^^^^y 
with  the  interefi  thereof  at  the  end  of  the  year  aforefaid.    An  adion  *  *  Fol.8o2. 
upon  the  cafe  lies  upon  this  promife,  alleging  tnat  A.  did  not  pay  U.-%r*ii^ 
the  lol.  nor  became  bound  to  pay  the  faid  10 1,  with  intereft  thereof 
at  the  end  of  the  faid  year.     For  this  interefl  is  only  damage  for  the 
money  by  way  of  penalty.     Hill.  3  Car,  B.  R.  between  Beft  and 
V alienee  a(^udged,  this  matter  of  the  intereft  being  moved  by  my<* 
felf  in  arreft  of  judgment  after  verdidt  for  the  plaintiiF,  and  intire 
damages  given.] 

[4.  J  fit  be  agreed  by  indenture  between  A.  and  B*  that  certain  Scciitr 
pwnies  Jhall  remain  in  the  hands  of  B,  folvendo  proinde  to  A.  intere/f  f^jJJ"cfpi? 
after  the  rate  of%Lfor  lOO  /,  l^c.    An  ai^on  of  covenant  lies  upon  14.  s.  c' 
this  indenture  for  non-payment  of  the  intereft  money.     Mich.  8  -t— And 
Car.  B  R.  between  CroiTe  and  Northey,  adjudged  upon  demurrer*  JjantS^f" 
Intratur.  P.  8.   Rot.     I  myfelf  being  of  the  plaintifPs  coun-  pi";, 
fel.] 

5*  yewijh  ufury  was  an  ofFenCe  at  common  lawj  being  4.0  L  per 
cent,  and  more  j  but  no  other ;  per  Hale  Ch.  B.  Hard.  420.  Trin. 
17  Car.  2. 

[C]      fThat  fhall  be  faid  Ufuiy.  [  ^94  ] 


[l.  T  F  a  man  obliges  himfelfin  nine  marks  to  pay  at  a  certain  day, 
^  and  that  if  he  does  not  pay  at  the  day^  he  obliges  himfelfby  the 


Hawk.  PI. 
C.  ai5. 

_    _  -  _ ,  _     -  cap.  Sz. 

fame  deed  to  pay  to  him  1 7  marks.     This  is  not  ufury,  but  it  is  only  f.  3.  fays, 
a  pain.     26  E,  3.  7 i.l  '^  h-^s  *'««» 

that  an  agreement  to  pay  double  the  fum  borrowed,  or  orticr  penalty  on  the  non-payment  of  the 
principal  debt  at  a  certain  day,  is  not  tifurious,  hecaufe  it  is  in  the  power  of  the  borrower  wholly 
Co  difcharge  himfelf,  by  repaying  the  principal,  according  tu  the  bargain. 

2.  It  is  the  intent  that  makes  the  ufury;  for  if  there  be  a  wager  if  money 
between  2  to  have  ^oLfor  20  /.  if  A.  be  alive  fuch  a  day^  that  is  not  be  Arj  to  bt 
any  ufury ;  for  the  bargain  was  bona  fide,  and  not  for  loan ;  but  \^^'^^  ^^^^ 
if  the  intent  hereby  was  to  have  a  Jhift^  it  is  otherwife.     Cro.  10 1.  in  the 
E.  643.  per  Anderfon,  Walmfley,  and  Owen  (Glanvill  abfente.)  hundred  at 
Mich.  40  &  41  Eliz.  C,  B,  in  cafe  of  Button  v.  Downham.         [r/ m«^'o^ 

one  man  fo  long  live,  the  bargain  is  void  hy  the  ftalute ;  per  Tanficld  Ch.  B.  Lane  X03.  faid  it  had 
been  fo  adjudged. 

3.  The  6  months  upon  the  ftatute  of  ufury  (hall  be  accounted  Hawk.  W. 
half  a  year,  according  to  the  almanack^  znd  not  according  to  28  days  gj.*f/j"^' 
in  the  month,    Nota  per  Popham,  which  none  gainfeid.    Noy  37.  cites  s.  c. 
Anon.  f^yj^« 

reafon  it 
Ucauf«  by  the  latter  computation  the  intereft  would  exceed  the  rate  allowed  by  the  ftaiutc. 

Y  2     '  4*  Tl^ 


^94  Qfurp; 

s.c.  cited  4.  The  agreement  on  borrowiftg  money  was  to  pay  tiie  fuS 

cTs'«*  ^^^^  intere/iy  and  to  take  a  houfe  at  an  extraordinary  rent ;  and  held 

8«*f.  »a.  ofury  without  (hewing  in  certainty  what  the  bargain  was,     Cro,  J. 

fays,  that  a  440.  pU  1 3.  Mich.  15  Jac.  B.  R.  Bedb  v.  Sanderfon, 

contra^  re-^ 

fervinfr  to  tlje  lender  a  greater  oAvarttage  than  is  alhwed  by  theJiatuUf  is  equally  within  the  meaninj^ 
of  it,  whether  the  whole  be  referved  by  wuy  of  intereft,  or  in  part  only*  under  that  name,  and  in 
part  by  way  of  rent  for  a  houfe  let  at  a  rate  plainly  exceeding  the  known  value* 

5.  Where  a  bond  or  mortgage  is  forfeited^  it  is  no  ufury  to  take 
more  than  legal  intereft.     Jenk.  248.  pi.  39. 

6.  If  A.  promife  B.  lool.  for  legal  intereft  at  the  end  of  the 
year,  and  B.  pays  the  iniere/lj  but  never  received  the  principalj  this 
IS  not  ufury  but  breach  of  promife.  Jenk.  248.  ph  39.  283. 
pi.  13. 

7.  A,  fold  an  office  to  B.  for  950 1.  B.  paid  500 1,  and  on  A.*s  re- 
figning  B.  and  C.  gave  bond  to  A.  for  450I.  Afterwards  A.  came 
to  agreement  with  B.  that  B.  (hould  pay  A.  80/.  yearly  till  the 
450 Z  and  every  part  of  it  was  paid.  This  was  adjudged  in  C. 
B.  not  to  be  ufurious;  but  JefFeries  C.  on  the  circumflances 
of  the  cafe  vacated  the  fecurities,  but  gave  no  relief  for  300 1, 
overpaid.     Vern.  352.  pi.  348.  Mich*  1685.  Oddy  v.  Torlas. 

sitin.3i».         8.  If  A.  owes  B.   100 1.  B.  demands  his  money.     A.  fays  he 

&  s'  P  a^l   ^^  "^^  *^  money,  but  would  pay  it  if  B.  can  procure  it  to  be  lent 

cordingly*   by  another  perfon.     Whereupon  B.  having  prefent  occalion  for 

Per  Cur.       his  money,  contraSs  with  C.  that  if  C.  will  lend  A*   lOO  /.  5.  will 

give  C.  10/.     Upon  which  C.  lends  the  money,  and  the  debt  is 

paid  to  B.     This  is  a  good  and  lawful  contrad):  oetween  B.  and  C. 

for  B.  has  benefit  by  it  -,  per  Holt  Ch.  J.  Carth.  251.  Mich.  4  W. 

&  M.  in  B.  R.  in  cafe  of  Bartlett  v.  Viner. 

L  ^95  1       9*  If  a  man  has  gttsit  occaficn  for  guineas^  andean  make  great  ad* 

vantage  by  them,  and  for  this  purpofe  gives  to  another  more  money 

for  them  than  the  value  of  them  amounts  tOj  this  is  no  ufury.     Per 

Powell  J.    and  alfo  by  Blencowe  J.    as   the  reporter   lays  he 

thinks.  f/Utw.  273.  Trin.  13  W.  3.  in  cafe  of  Yeoman  v.  Barftow. 

S.i».   By         10.  Where  there  is  no  loan  there  can  be  no  ufury  j  per  Powel  J. 

^»  rSu     Lutw.  273.  Trin.  13  W.  3.  Yeoman  v.  Barflow. . 

ep.  469.  m  cafe  of  Oliver  v.  Oliver. 

II.  Ifdiere  be  ajuftdebt  due^  and  a  bond  \s  given,  for  payment 
thereof  with  unlawful  interefl,  it  is  ufury.  6  M<^.  303.  Mich.  3 
Amu  B.  R.  ViUars  v.  Gary. 


i 


See  (I)  ^D)     By  Statute, 

heretofore  made 

perfon  fhaUfell  bis  merchandizes  to  any  perfon,  and  within 
ler  Jbuy  thi  ' 
Jtnowing  i^em  te  be  tbe^ 

S.  3.  A* 


I.    37  -K    8.     p  N  A  C  T  S,  that  alljlatutes  here 
cap^  9*  ^  I.     ^^  concerning  ufury  JhaU  be  void. 
^.  2.  J^  perfon  fhaUfell  his  merchandizes  to  any  perfon, 

3  months  after  Jbuy  thejame^  or  any  part  t hereof y  upon  a  lejferpricey 


(Qfutp, 


295 


S»  3.  No  per/on  by  way  of  any  corrupt  bargain^  han^  exchange^  y  before 
thevifance-i  Jhift^  or  intereji  of  any  waresy  or  other  things^  or  by  any  ^^^^^^^ 


one 


Other  deceitful  tuay^JhaU  take  in  gains  for  the  forbearing  of  one  year  haa  lent 
for  his  money  ^  or  other  thing  that  Jhall  he  due  for  the  fanu  wares  or  money  for 
other  things  above  10  /.  in  the  100  /.  1^'h  "o^' 

continue  fo  for  10  years,  it  is  not  ufury  now  after  this  ftatiite  to  pay  or  receive  the  faid  10 1.  ac- 
cording to  the  agreement,  whether  the  fame  be  with  writing  or  without ;  for  though  the  ftatuto 
be  general,  yet  it  (hatl  have  reafonable  conftru^ions*  Agreed  by  all  the  juftices  of  C  B.  I^al* 
IX*  pl>  17.    Pafch.  7  £.  6.  Anon. 

S.  4.  If  any  per  Ion  do  fell  or  lay  to  mortgage  any  lands  or  heredita^  See  (E) 
mentSy  upon  cotidition  of  payment  or  non-payment  of  money  at  or  before 
any  day^  the  perfon  to  wbomfuch  lands  Jhall  befold^  or  laid  to  mortgage^ 
Jhall  not  have  in  gains  above  10  /.  in  the  xoo  A  for  one  year. 

S.  5,  If  any  perfon  Jljall  do  any  thing  contrary  to  this  JlatutCy  he  Jhall 
forfeit  the  treble  valu£  of  the  wares  and  other  things  foldy  and  the  tre- 
ble value  of  the  profits  of  the\  lands  taken  by  mortgage,  and  alfo  Jhall 
fuffer  imprifonment  and  make  fine  and  ranfom  at  the  king's  willy  the 
moiety  of  which  forfeiture  of  the  treble  value  JbaU  be  to  the  kingy  and 
the  other  moiety  to  him  that  willfue  for  the  fame  in  any  the  king's 
courts  rfrecord. 

S.  6.  Provided  that  this  a£i  Jhall  not  extend  to  any  hnxftd  obliga^ 
tion  with  a  condition^  nor  to  any  Jlatute^  or  recognizance  for  payment 
of  a  Ufs  fum^  fo  tbatfuch  obligation^  Wr.  be  made  for  a  true  debty  or 
performance  of  true  covenants^  upon  any  jujl  •  intent  between  thepar^  •  See  (M) 
tiesy  other  than  in  cafes  ofufuryy  corrupt  bargains^  Jhifty  or  chevifanccy  P^  "• 
nor  to  any  recoveryy  fincy  feoffmenty  releafcy  confirmationy  or  granty 
other  than  Juch  as  Jhall  be  on  conditiooy  extending  to  ufuryy  in^ 
tere/iy  l^c. 

2.   13  Eli%.  cap.  8./  3.  cnafts,  that  all  bondsy  contra^Sy  and  af  ^^^l^^^ 
furancesy  collateral  or  other y  for  payment  of  money  Icnty  or  covenant  to  nientiowed 
be  performed  upon  any  ufury  in  any  thing  againjl  the  aSi  37  H.  8.  in  rhis  fty 
cap.  9  upon  which  there  Jhall  be  taken  upon  the  rate  of  10 1.  for  the  ^^^^p  "*' 
1 00  /.  for  one  year  Jhall  be  vcid.  for  pa y- 

♦  5.  5.  Ml  ufuryy  loany  ^c.  mentioned  in  the  faidJlatutCy  whereupon  ment  of 

is  not  reserved  above   10  L  for  the  100 1.  Jhall  be  punijhed  inform  money  w 

foUowingy  viz,  fuch    offender  Jhall  forfeit  fo  much  as  Jhall  be  re-  jJJJJ  ^j^ 

fervedbytvay  of  ufuryy  above  the  principaly  to  be  recovered  as  by  the  faid  money,  and 

Jlatute.  n«t  be- 

•^  twcen  him 

that  borrows  and  the  furety ;  per  Walmflcy  J.    Noy.  73.  in  cafe  of  Dowman  v.  Butler, 

It  was  agreed,  that  if  there  be  a  communication  and  an  a^recmnt  after  th.- f  rfdnre  of  a  reco«c"J- 

Zance*  and  the  iJ dtfeuf^nce  is  for  ruote  tktn  lo  i-  in  the  hundreii,  iiccordinr^  to  thr  pnndp.^i  ejeht,  yet  it  IS 

not  within  the   i  ?  Eliz.  cap.  n.  of  ufurv,  but  it  had  been  othcrwifc  before  the  forfeiture.    And 

by  Gbnvil  and  Walmfley,  Andei  fon  being  abfenr,  that  although  th;»t  the  id  (Ifft-uxcime  bean  Jutg 

the  fame  day  *.f  tlv  pnymnt  f,f  tbfjirft  dtfremaner^  yet  it  is  not  within  the  ftatute  ;  for  it  is  not  for  the 

forbcnranceof  the  firft  principal,  but  of  that  penalty ;  alfo  wl»en  the  conufor  perceives  that  he  was 

not  able  to  fave  the  forfeiture,  it  was  adjudged  that  the  firft  contrail  was  not  ufurious.     ^sf^y 

2.  HoUingworthv.  Parkchurft. S.  C\  cited  Hawk.  PI.  C.  248-  cap.  82.  f.  23.  favs,  that  a  2d 

bond,  made  after  the  forfeiture  of  a  former,  and  conditioned  for  the  receipt  of  intereft,  according 

to  the  penalty  of  the  forfeited  bon^l,  is  as  much  within  the  ftntute  as  if  it  had  been  made  before  t»ic 

'    forfeiture ;  for  if  fuch  a  pradlice  (hould  be  allowed,  nothing  could  be  more  eafy  than  to  elude  ilu» 

lliUute  ;  and  though  the  whole  |>cnalty  be  due  in  ftridtnefs  to  the  obl'gee,  yet  the  true  principal 

4cbt  is  in  confcience  no  greater  after  the  forfeiture  of  the  bond  than  it  was  before.       *  T  2  Q  6 1 

Y  3  5,  7.  The 
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S,  7.  TheJIatute  37  H,  8. 9.  Jhall  be  conjirutd  largefy  txndftnmgtf 
itgainjl  the  party  cffinding',  by  way  ofiievicej  dire£fly  or  irtdire^fy, 

S,  8.  This  Jiatute  Jhall  not  extend  to  any  allowances  for  thefind^ 
ing  of  orphans^  according  to  the  cuftoms  of  the  city  of  LondoHy  or  anf 
ether  city, 

S,  9.  If  any  perfon  offend  contrary  to  thefaid/^n^ute^fuch  offender 
may  alfo  be  punijhed  according  to  tht-  ecchfilUcal  laivs  5  and  all  of" 
fending  in  ufury^  Jhifts^  or  chc^Sijance  agranji  this  a£i^  and  not  taking 
but  only  after  tie  rate  of  ten  in  the  hundred  for  a  year^  Jhall  be  only 
funijhed  by  the  forfeitures  appointed  by  this  a£f^  againft  fuch  as  Jhall 
not  receive  aboiVi  lol.  in  the  lOO/. 

3.  21  Jac*  I.  cap.  ij.f  2.  None  Jhall  upon  any  coniraSi^  direffly 
9r  indireSily^  take  for  the  loan  of  any  money^  or  other  commodities^ 
above  the  rate  ofSL  for  100  ISfor  one  whole  year^  in  pain  toforfnt. 
the  treble  value  of  the  money^  or  other  things  lent. 

S.  5.  This  law  Jhall  not  be  conjlrued  to  allow  the  practice  ofufury 
in  point  of  religion  or  conjcience, 
Amrigage  4.  12  Car,  2.  Cap,  1 3./  2.  None  Jhall  take^  direSlly  or  indirtSffy^ 
vras  made  for  the  loan  of  money  y  or  other  commodities^  above  the  value  of  61,  for 
««/.  If^^e  the  forbearance  of  lOO  1.  for  a  year^  and  Jif  afUr  that  rate^  and  all 
tht  making  bonds^  contra£tsj  (sfc,  whereupon  more  ^11  be  referved^  Jhall  be  void^ 
this  flatbte  <fhey  that  rcceivo  morcy Jhall  forfeit  the  treble  value  of  the  money  or  other 
Stlfi'V.  things  lent. 

per  cent.  The  mortgaj^or  continued  pnyirtfr  nttwrtji  of%L  ptr  cent,  for  15  y€/trs  after  this  ft.itute,  and 
tlicn  the  mortgagee  entered.  The  moitgagor  brought  a  tiiito  redeem.  The  qncftion  was  whether 
the  2  1.  per  cent,  received  for  the  15  ye»irs,  (houlJ  not  be  allowe<1  in  difcharge  of  fo  much  phn« 
ci|V»l,  The  Court  denied  relief  as  to  the  money  paid  by  the  plaintiff;  but  decreed  6  I,  \y,r  rent, 
only,  to  be  allowed  from  the  defendant's  entry  on  the  cftate.  i  Vcni.  4a.  pi.  37.  Pafch.  i688, 
Wall<er  V,  Penry.      ■  'On  re-hearing  the  decree  was  confirmed,  as  to  the  2 1.  per  cent.    Ibid. 

7S,  pi.  73.— *Lord  C.  JcfFcries  having  been  of  opinion,  tl^at  the  (lAtute  had  no  rctrojpt^  beyond 
|66o,  hut  IcMjked  forward  to  contrails  and  agreements  then  after  to  he  made,  and  not  10  any  coo'. 
tra^s  and  agreements  before  that  time,  and  having  decreed  account  to  be  taken  accordingly,  as 
above,  now  upon  the  bill  of  review,  Ld.  CommiiTioner  Trevor,  becaufe  there  was  a  decree  al- 
ready made  in  it,  would  not  reverfe  ir,  but  Ld.  Commiflioners  Rawlinfon  and  Mutchins*  on  read* 
ing  the  a6l  of  parliament,  held  the  aft  had  a  rftlrofpeft,  and  makes  it  unlawful  to  take  more  thai) 
6 1.  per  oenr.  upon  any  contract,  whether  made  before  or  after  the  adt  of  parliament ;  but  that 
part  of  the  flatute,  which  a  id.^  penalties,  relates  only  to  contradls  and  agreements  then  after  to  be 
made,     a  Vcrn.  145,  146.  pi.  141.  Trin.  1690.    Walter  &  al*  v.  Pcnry  &  al.      ■  Abr.  Eqii. 

Cafe?,  188.  (D)  pi.  1.  cites  2  Vcrn.  145.  S.  C.  That  Rawlinfon  and  Hutchms,  Lds.  Commif.. 
iioners,  held  the  decree  (hould  be  revcrfcd,  againft  Ld.  Trevor.  But  th.it  it  feems  to  be  now  fet- 
tled, that  the  ftatute  of  iz  Anns,  cap.  16.  which  reduces  the  intcreft  of  money  to  e,  1.  per  cent 
has  not  a  retrofpeft  to  any  debts  coptrafted  before  j  hut  that  thev  (hall  carry  intcreft  acconlinjj 

to  the  intereft  allowed,  or  agrerment  made  at  the  time  of  the  debt  contraftcd. And  Sci  j. 

Hawkins,  from  the  ex  portions  made  of  former  ftatutes,  fay?,  that  a  contraft  made  before  the  fta, 
tute  is  no  way  within  the  meaning  of  it,  and  therefore  it  is  ftill  lawful  to  receive  6  1.  per  cent,  in 
I'efpC^  of  any  fuch  contradt    Hawk.  PI.  C.  246.  cap.  82.  f.  10. 

r  aoy  I  5.  12  Ann,  flat,  2.  cap,  16.  enafts,  that  no  perfon  upon  any  con^ 
Hawk.  PI.  ira^fy  which  Jhall  be  made  after  the  2()th  of  Septemi,  1 7 1 4»  fl>^^^  *^^^ 
c  146.  cap.  for  loan  of  any  money^  wares  ^  fefr.  above  the  value  of  SL  for  the  for ^ 
faVtlwt  hearance  of  lOO  /.  for  a  year  \  and  all  bonds  and  affurances  for  pay-* 
the  cK['o-  ^ti^nt  of  any  money  to  be  lent  upon  ufury^  whereupon  there  Jhall  be  r^- 
«tions  made  ferved  or  taken  above  Jive  in  the  hundred^  Jhall  be  void ;  and  every 
i)f  the  f^r-  pfjrfon  which  Jhall  receive^  by  means  of  any  corrupt  bargain^  loan^  ex^ 
Urc  very  ap-  (hange^  cbevizance,  Jhifty  or  inter  eft  of  any  wareSy  other  things  or  t?y 
P  .cable  to  (tnjji  deceitful  iNaj/^for  {he  forbearing  0/  giving  day  oj  ^aytr\entfor  ont 
lUi5^  which  y^ttr^ 
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year  J  for  their  money  or  other  things  above  5  A  for  looi  for  a  year^  »«  penned 
^c,  jbull  forfeit  the  trthle  value  of  the  monies  and  other  things  lent.       J*^™"^  "^^ 

fame  words* 

For  further  Explanation  cf  the  above  Statutes,  fee  the  following 

Letters. 


(E)  Ufury.     What,  in  refpeSi  of  the  Communication^  See(F) 

or  Agreement. 

!•  ^TITHERE  a  manyir   100  L  fells  his  laiidj  upon  condition  Centra  \(th€ 

^^    that  if  the  vendor  or  his  heirs  repay  thefum  before  thefeafl  ^ondUion  be, 

of  Eafter^  or  fuch  like,  then  next  followino;,  that  then  he  may  re-en^  r^j  '^'j* 

ter^  this  no  uiury ;  for  he  may  repay  the  next  day,  or  any  time  be-  repay  fucb  a 

fore  Eafter,  and  therefore  he  has  no  gain  certain  to  receive  any  pro-  ^y»  "j^*^'* 

fits  of  the  land,     Br.  Ufury,  pi.  i.  cites  29  H.  «.  r/il^this'' 

is  ufury ;  for  he  is  fure  to  have  the  land,  and  the  rents  and  profit^  this  year,  or  thofe'two  years. 
Ibiil. 

So  where  difeajonct  GrJUtuuis  wadifor  the  repayment  before  Jwh  afeaft*     Ibid.  Contra  if  it  be 

of  payment  2X  fuch  a  fcafy  Kuhlch  is  a  year  or  fuM  yean  afters  this  is  ufury.  Contra  in  the  other  cafe, 
for  the  caufe  af^refaid.     Ibid. 

So  uponfucb  miitga^ey  if  the  vendee  leaf:i  the  Lmdto  the  vendor^  for  years ,  render  tn^  rent,  there,  if  there 
be  a  couditiw  in  the  leafe  that  if  the  vendor  rebay  the  fumbefoie  fuch  a  dayy  thai  ihfntbe  lenff.  /hJt  be  voidf 
this  is  no  ufury  Contra  tfit  be  to  rtpay  fuclt  a  day  certain^  n  year  or  more  after,  Br.  Ufury,  pi.  2. 
cites  3 1  H.  8. 

2.  B.  delivered  wares  rfthe  value  ofiQoL  and  no  more,  and  took  Soxvhere 
a  bond  with  a  condition  to  redeliver  the  wares  to  B.  within  a  months  to'djfv^r^ 
or  to  pay  120  L  at  the  end  of  a  year.     The  obligation  was  adjudged  wares  of 
void  by  the  ftatute  of  ufury.     Arg.  Mo.  397.  pi.  520.  in  cafe  of  the  value  of 
Reynolds  v.  Clayton,  cites  it  as  adjudged  in  B.  R.    Becher's  cafe.'     ^^J'ti^^^t^^  . 

ihcHiUl  pay  for  th?  fame  within  6  months  34 1.  and  bond  was  given  for  the  payment yitfcems  this 
was  ufury.    Cro.  £.  104.  pi.  12.  Trin.  13  Eliz.B.R.  Peterfon*s  cafe. 

3.  If  A^xromes  to  borrow  money,  and  B.  fays  he  will  not  lend  - 
money,  but  he  will  fell  corn^  &c.  and  give  day  for  payment  at  fuch 
a  rate,  which  rate  exceeds  10 1.  in  the  100,  it  is  ufury.     Mo.  308. 
pi.  520.  cites  it  as  Micks*s  Case  of  Gloucefterfliire,  in  the  Ex- 
chequer, 

4.  A.  ajks  to  borrow  ofB,  upon  intereft.     J9.  refufes  to  lend  for  Cro*  E.  17. 
intereft  ;  hut  fays  that  for  annuity  or  rent , he  will  \  and  fo  it  was  y  Yi\'^»!^  * 
agreed,  and  a  rent  granted  for  23  years,  amounting  to  more  than  Bw.  if  isi. 
the  ftatute dlows  intereft,  &c.     Agreed  not  to  be  ufury  within  thq  percent,  be 
ftatute.     And.  121.  pi.  169.  Pafch.  26  Eliz.  Finch's  cafe.  J^b^'othe?"*^ 

fays  he  will  not  meddle  in  fuch  manner,  bccaufe  of  the  danger  of  the  law,  othcrwife  that  he  would 
accept  it ;  but  if  he  will  affure  him  an  annual  rent,  then  he  will  lend  him  ;  this  may  make  it  ufury, 
Qnaere.— -And,  121.  S.  P.  in  t'mch's  cafe  ;  but  the  book  fays  quaere.  But  fays,  it  Iccms  th.  c 
if  one  agrees  to  take  la  1.  in  the  loc,  and,/o  defraud  [U  UiUf  ihey  agree  that  a  rent  of  a  greater  \?.- 
lue  fhall  be  alTured,  that  tiiis  is  witliin  the  ftatute,— —If  the  ori^in:U  contrail  was  to  have  a  rent- 
charge,  that  is  net  ufury,  but  a  good  bargain  and  penny  woith.  But  if  the  party  had  cc»me  to  bor- 
row money»  and  then  fuch  a  contrad  hail  enfued  for  fecuriiyi  tiien  that  is  ufury.  Agreed  per  Cur. 
Noy*  151.    Sy mouds  v.  Cockeriil. 

Y4  5.  If 
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^'^  "^  5.  If  one  gives  the  profits  pfbis  landsyWOTilx  loL  for  intcreft 

Cro.'j?!r6,    ^°*"  *  y^*"  ^f  '^^  '•  though  he  receives  fart  of  the  profits  Jiii^,  this 
pl.a.  s*c!    IS  not  ufury  above  10  L  for  the  100;  per  Popham,  Gawdy,  and 

Yelvertonj  but  Fenner  e  contra.    Mo.  644.  pi.  890.  in  Worley's 

cafe. 
As  if  I W        6.  If  I  fecure  both  principal  and  intereft,  if  it  be  at  the  tviB  of 
jSr^Tvw^J^     ^^  P^^  ^ho  is  to  pay  it,  it  is  no  ufury ;  per  Dodderidge  J.  Cro. 
ioffayfor  '     J.  509.  pi.  20.  Mich.  1 6  Jac,  B.  R.  in  cafe  of  Roberts  v.  Trc- 
the  io^H        maine. 

tbermf  %o  L 

and  if  b.- pay  thf  principal  at  the  yearns  enttf  he  (ball  pay  Mih-ugfor  inter rjl»     This  is  not  ufury  1  for  tho 
party  hath  his  cleAioiiy  and  may  pay  it  at  tlie  year's  end,  and  fo  diicharge  himfelf.    Ibid.— Per 
HoltCh.  J.  it  is  not  ufury, but  only  in  natureof  aMefn'M^n^.    Cumb.  133.  Tiin.  x  W.AiM.  ia 
B.  R.  in  cafe  of  Garrett  v.  Foot- 
Jo.  503,  pi.       y,  Ont  mortgages  land  foT  lool.  and  taket  bond  fer  the  intgrift 
cott^  G^ry-  ?^  ^  /•  fl  year^  payable  half-yearly.     The  queftion  was  whether  that 
fell,  s.  c.     makes  the  bargain  ufurious  againft  the  ftatute,  becaufe,  as  it  was 
but  s.  p.      iniifted,  the  u(e  ought  not  to  be  paid  until  the  end  of  the  year,  and 
pca«  trto*"  con^^ing  to  have  half  of  it  [halfj  yearly,  is  not  warrantable  by 
the  pay-       the  ftatute  i  but  the  court  held  that  it  is  not  any  ufurious  contraft, 
ment  half     contrary  to  the  ftatutes,  becaufe  the  lOol.  is  lent  for  a  year,  and  the 
yc*l)S        refervation  is  not  of  more  than  what  is  permitted  by  the  ftatutes  j 
and  the  referving  it  half-yearly  is  allowable ;  for  ne  doth  not  re* 
ceive  any  intereft  for  more  or  lefs  time  than  his  money  is  forborn. 
It  was  adjudged  for  the  plaintiff,  and  affirmed  in  error.     Cro.  C« 
^83.  pi.  26.  Mich.  8  Car.  B.  R,     GryfiU  v.  Whitchcott. 

8.  If  a  man  contraftsyjr  more  intereft  than  the Jlatute  allows  If 

the  plaintiff  requires  it  \  thoueh  the  plamtiiF  never  does  require  it^ 

yet  it  is  within  the  ftatute  of  ufury.    Vent.  254.  Hill.  25  &  26 

Car.  2.  B,  R.  in  cafe  of  Hedgeborough  v.  Rofenden. 

Ai  if  a  9*  If  the  agreement  of  the  parties  be  honefl^  but  is  nieide  otherwije 

mortgage     by  the  mi/take  ofafcrivenery  yet  it  is  not  ufury.   2  Mod.  307.  Paich, 

)^'^V^t  30  Car.  2.  C,  B,  in  cafe  of  Ballard  v:  Oddey. 

Tifo  to  ba  void  on  payment  of  106 1.  at  the  end  of  one  year,  and  no  covenant  for  the  mortgagor  to  take 
the  profits  till  def.  u  t  in  payment ;  fo  that  in  ftrictnefs  the  mortgngee  is  intitlcd  bothtg  the  interci^ 
and  the  pnifits,  ye.  if  this  was  not  exprelTed,  the  agreement  is  not  ufury.  Ibid.— — Freem.  Rep. 
^53.  pi.  a68.  Pafch.  1673.  Anon,  feems  to  be  S.  C.  where  it  was  held,  that  if  a  (crivener  do, 
through  milLake,  make  the  money  payable  fooucr  than  it  ought  to  be,  or  rtferves  more  interelt 
than  ought  to  be,  this  will  not  make  it  void  within  the  ftatute ;  becaufe  there  was  no  corrupt 
agreement.  1  ■  1  ■  iS.  P.  Ibid.  264.  pi.  aS6.  Mich.  1679.  fiooth  t.  Cooke.  ■  ■■*  S.  p.  a  Vent. 
107.  Mich.  1  W.  &  M,  in  C.  JB.    fiuckler  v.  Millard. 

So  where  the  plaintiff  tf^«e^  23  Af^iy,  17  Jac*  to  hnd  the  deftndant  120/.  for  a  year  then  next  foU 
iowiM/,  and  to  buve  12  /,  iaterejl  tbenfort^  on  the  24/6  d,jy  of  May.  18  ^ar.*  whereupon  the  defendant 
catered  irlo  a  bond  dated  2  3  Afov,  cm  ii  tinned /or  ^  lymcnt  of  1 3a  A  oh  the  %^b  of  May  then  next  effu'tng  f 
by  which  wi  rds  (next  enfuing;  the  payment  of  the  principal  and  intereft  was  to  be  the  very  next 
Cp,y%  but  this  w^  found  to  be  done  by  mjjiake  of  tbefok  fwr,  and  likewife  that  the  agreement  was  to 
make  a  loan  for  a  year,  and  that  the  fccurity  was  for  payment  at  the  year's  end.  It  was  held  per 
tot.  Cur.  not  to  be  ufury  wi'h'n  the  ftatute  ;  for  btre  wat  no  cofuptf  but  a  true  and  abfolute,  o|')iv- 
vuHtt  and  the  a^  of  a  ftranger  fliall  not  bring  him  within  tlie  ftatute, efpecially  it  being  found  that 
he  did  not  require  the  money  till  after  it^  year.  Wherefore  it  was  adjudj;ed  for  the  plaintiff. 
Cro.  J.  677.  pL  14.  Mich.  21  Jnc.  B-  R>  Buckley  v,  Guilbank.  i  ■  u  .  j  a  Rolt  I^ep.  39^.  S.  C^. 
adjoniotar.  ■■  .■.  Ibid.  414.  S^C.    Adjom^tur. 

So  iftbif'ivener  that  m.'ike  the  bond  refs'  ves  more  iban  S  /.  per  cent,  Thif  is  not  an  ufurioiscon- 
tra£l  i  per  Qur.  H^.  i  U  Fafch.  3  Car.  C.  B.  Anon. 

|.\^tw.  464.        10.  The  defendant,  in  conftderation  ofizl.  paid  him  by  the  pLiin.r 
!-»€.%,  ^       ^^^  §^^^  hn4topa^  the  plaintiff  \^C  if  he  lived  6  months  after 


the  date  of  the  bond.    It  was  obje£bd,  that  it  appears  by  die  vcrj  Gt^vo  r. 

condition  of  this  bond  dut  the  contni£t  was  ufurious>  it  being  to  Swaiv*, 

pay  14L  for  ill.  in  6  months  after  the  date  of  the  bond,  though  Jjf'iy^" 

this  might  have  made  the  bond  void,  in  cafe  the  ftatute  had  been  tiut  *A*/«- 

pleaded,  yet  that  not  being  done,  this  objeAion  comes  too  late.    3  tme  ought  t^ 

Salk.  391.  pi.  7.  cites  Lutw.    Grange's  cafe.  '^'Sfi^ 

it  was  ufury  prima  facie  upon  view  of  the  condicion,  yet  perad venture  the  plaintiff  might  b4M 
*  re^ified  this  by  his  replication.  Two  of  the  juftices  were  of  opinion  that  the  bond  was  jwetrty]* 
riout)  and  the  others  faid  nothing  as  to  this  point.    Jodgmeiu  for  tlie  plaintifi  ^  r  ^^^1 

II.  Bankrupt  having  borrowed  a  ^eat  fum  of  mmi;^j£  ^  de- 
fendant for  one  Quarter  of  a  year  he  was  to  give  the  defendant  6/. 
for  every  100  /•  tnat  he  borrowed ;  and  fomejtlk  being  the  fecurity^ 
he  was  to  give  him  one  pound  more  for  every  160 1.  for  that  quarter^ 
for  the  ufe  of  his  warehoufe.  The  queftion  upon  the  trial  was, 
whether  this  contract  made  betvv^en  the  bankrupt  and  the  defend- 
ant is  an  iifurious  contrad  ?  and  the  jury  having  found  a  verdift 
for  the  defendant,  Serjeant  Chefliire  moved  for  a  new  trial ;  for  he 
faid  the  verdict  was  againft  law.  Holt  Ch.  J.  faid  he  thought  it 
was  a  wrong  verdifl,  and  it  was  ordered  to  be  moved  again.  Holt's 
Rep.  7064    Le  Blanc  &  al*  v*  Harrifon. 


I.    A     Gives  300  L  to  B«  to  have  an  annuity  of 
-^^^   himyZr  too yearsy  if  A.2sA  his  wife  and  4 


(F)    Ufury.  ^What.     By  way  of  Annuity.         see{E)  ^ 

of  y>L  afliired  to 
4  of  his  children 
fo  long /ball  live.  Per  Cur.  This  is  not  within  the  ftatute  of  ufu- 
ry* So  if  there  liad  not  been  any  condition.  But  care  is  to  be 
taken  that  there  be  no  communication  of  borrowing  of  any  money 
before.  Held  per  tot.  Cur.  4  Le.  208.  pi.  334.  Mich.  29  £liz. 
B.  R.  Fuller's  cafe. 

2.  A.  on  17th  July  1579,  lent  100/.   to  B.  who  thereupon  B.hada 

granted  to  A.  and  his  heirs  an  annuity  of  20L  a  year^  on  condition  {^^*  "J* 

that  if  the  faid  B.  the  grantor  paid  to  A.  at  Chriftmas   1580  the  4oyear$at 

faid  100/.  that  then   the  annuity  Jhould  ceafe.     Adjudged  this  is  si.  rent, 

not  within  the  ftatute;  for  nothing  was  to  be  paid  for  intereft  a^.^ag"*** 

either  within  a  year  and  a  quarter  after  the  grant ;  and  if  the  100 1.  amTn  this^ 

had  been  paid  on  the  day,  the  annuity  was  to  ceafc  without  pay-  term  to  him 

ing  any  thing  j  fo  th^t  it  is  only  a  plain  bargain,  and  a  conditional  ^^^  3«o  !• 

purcbafe  of  an  annuity.     5  Rep.  69.  Micb.  33  ^  34  tliz.  B.  R.  haling "h« 

Burton's  cafe,  money, 

D.  by 
agreement  wjih  C.  paid  the  money,  and  took  the  affignment  to  himfelf,  and  then  dcmifed  the 
hoiifc  to  C  for  39  years  3  quarters,  at  35 1.  a  year,  whereof  5 1.  goes  to  the  landlord,  and  the  30  L 
refidue  to  D*s  own  ufe-  C.  coven<ints  to  pay  the  rent,  and  to  repair,  Sec.  as  ufuaL  D.  covenants 
that  ifC^iXys  300/.  at  4  yenn  ert(f,  the  rfnt  Jhall  ctuft,  and  that  he  will  convey  the  remainder  of  th« 
term  to  C.  D.  Piot  having  any  fuurity  Jmt  r 4- payment  of  the  303  1.  nor  there  being  any  collateral  a^teC' 
mtnt  to  pay  it,  btjt  only  C.  may  pay  it  at  4  years  end,  if  he  will,  per  Hale  Ch.  J.  it  is  only  a  'p«r^ 
chafe  of  annuicv  detei  rainablc,  if  grantor  pleafe,  at  4yenrs  end.  But  otherwiie  it  would  l»c,  had 
there  been  any  fecurity  or  collatci-sd  agiccmcal  to  pay  the  money,  a  Lev.  7.  Pafch.  2  «  Car.  a  B.  R 
ThpKiog'v.  Dfury, 

3.  But 


Hawk.  PI.        2-  But  if  it  had  been  /i^r/^rf  between  A.  and  B.  ih^t  noiwithfland'^ 

S'*?.!^'^*  **T^g  fa^^  fow^  of  rtdemptioriyiht  lOO  L  Jhould not  i^  paid  at  the  day ^ 

f:iYs,  k  and  [foj  that  the  claufe  of  redemption  was  inferied  to  evade  the  fla^ 

fecms  that  fute^  then  this  had  been  an  ufurious  contract  and  bargain  within  the 

comraa^fs  **^ute;  for  if  in  truth  the  contrail  be  ufurious  againft  the  flatutc, 

void ;  for  no  colours  or  (badows  of  words  will  ferve,  but  that  the  party  may 

ihc  cmi-  (hew  it,  and  he  fhall  not  be  concluded  or  eftopped  by  any  deed  in 

of^fcs"of  ^^y  other  matter  whatfoever ;  for  {the  ftatute  gives  averment  in  fuch 

this  nature  cafe.     Refolved  pet  Cur.    5   Rep.  69.  b.  Mich.  33  &34.Eliz. 

niuft  be  fi,  R,  in  Burton's  cafe. 

governed 

by  the  circumftance  of  the  whole  matter,  from  which  the  intention  of  the  parties  will  appear  ip 
themakiog  of  the  bargain,  which,  if  it  was  in  truth  ufurious^is  void,  however  difguifed  it  may  be 
by  a  fpeciouS'fifluranctf* 

r  ^Qo  1  4«  A.  for  iiol.  granted  a  rent  ofzoL  for  8  years^  and  another 
^  f^ao  /.  a  year  for  2  yearsy  if  B,  C.  and  D.  Jhould  fo  long  live*     In 

replevin  the  defendant  avowed  for  this  rent,  and  the  plaintiff  pleaded 
the  ftatute  of  ufury,  and  fet  forth  the  ftatute  and  a  ipecial  ufurious 
contract  Brownl.  180.  Pafch.  6  Jac.  Cotterel  v.  Har-- 
RiNGTOi^,  [%s,  but  not  by  whom]  if  it  had  been  laid  to  bs  upon 
a  loan  of  money,  then  it  was  ufury^  but  if  it  be'a  bargain  for  an  an- 
nuity, it  is  no  ufury ;  but  [that}  this  was  alledged  to  be  upon  a 
lending.  . 
Biilft.  36.  ^,  In  debt  upon  bond,  the  Acknisa^  pleaded  the  ftatute  of  ufury, 

coniinffW  ^^^  ^^^  *'  ^^'"^  to^  the  plaintiff" /«  borrow  of  him  120  L  according  to 
by  Wil-  the  rate  of  10 1,  per  cent,  who  refufed  to  lend  the  fame,  hut  corruptly 
liams,  offered  to  deliver  120  /.  to  him^  tf  he  would  he  bound  to  pay  him  20  /. 

and  FcTw^  P^^  ^^^'  ^^^^^K  ^'^  ^"^  ^'^  wife*s  and  hisfon^s  lives :  whereupon  he 
ner;  and  entered  into  the  bond.  Refolved  that  this  being  an  abfolute  bar- 
judgment  gain,  in  conGderation  of  the  payment  of  20 1.  per  annum  during  the 
^bintWf.—  '*^^  ^^^  "®  longer,  and  ho  agreement  to  have  the  principal  money^ 
Hawk.  PI.  was  out  of  the  ftatute  of  ufury ;  but  //"there  had  been  any  provifion 
C.  247.  cap.  for  the  repayment  of  the  principaly  although  not  extrejfed  within  the 
f  *'  ^  h  ^t  hondy  it  had  been  an oifurious  agreement  within  the  ftatute.  And  j  udg- 
^'^Mtof  ment  for  the  plaintiff.  Cro.  J.  252.  pi.  7,  Mich.  8  Jac.  B.  K* 
on  annuity     Fountain  V.  Gfymes. 

/or  livit  not 

0nly  ex<t(ding^  tU  rate  allowrd  for  interefty  but  a/Jo  exceeding  tbt  known  proportion  for  controls  of  this  iintf, 
in  confideration  of  a  certain  fum  of  money,  is  not  within  the  meaning  of  the  flatutei  nnlefs  thero 
were  fome  underhand  bargain  for  the  (iecurity  of  the  re-payment  of  the  principal  or  confider- 
^ion  money. 

6.  A.  after  the  ftatute  12  Car.  2.  viz.  3  June  13  Car.  2.  agreed 
to  lend  £•  lOO  /.  and  that  for  the  forbearance  thereof  for  the  time 
underwritten,  B.  the  defendant  Jhould  pay  to  A.  the  plaintiff'  120  /. 
as  followSy  viz.  40  /.  upon  the  20th  Jan.  and  20th  july^  by  equal 
portions  annually  next  after  the  20th  day  of  the  then  inftant  month 
of  July,  till  the  120  L  be  paid  \  which  exceeded  the  rate  of  6  1,  per 
cent.  And  for  further fecurity  B.  gave  a  bond  of  200  L  andconfejjed 
a  judgment.  Twifden  J.  /aid  that  the  contradl  here  was  not  ufu* 
rious,  but  is  a  ^urchafe  pf'^  an  annuity  for  three  vears.  Sid.  182. 
pi.  I.  Pafch.  16  €ftr.  2.  B.  R.    Rowc  v.  Bellahs. 

(G)    Upon 


©(Urj. 


30a 


(G)     Upon  a  Hazard. 

X.  T  N  debt  upon  obligation  of  60 L  the  defendant  pleaded  the  1  And.  x^ 
^  ihtute,  and  Jhtwed  that  it  was  agreed  between  the  plaintiff  p»-  8.  s.  c* 
and  defendant  14  Dece$nb.  that  the  plaintiff  Jbould  lend  the  defend-  couit  held 
ant  30  /.  to  he  repaid  the  ifl  of  June  foUtrfving^  and  that  the  plaintiff  upon  the  % 
JhoM  have  3  Lfor  the  forbearance^  if  the  plaintiff^  s fin  Jbould  be  then  ft*tut«sof 
itving\  and  if  he  died^  then  to  repay  but  26  /.  of  the  principal  money,  J^  gfj^;^** 
The  Court  inclined  that  it  was  within  theftatute  of  ufmy;  where-  that  che 
upon  the  plaintiff  who  had  demurred,  became  nonfuit.    Mo.  397.  bonawat 
pi.  520.  Pafch.  37  Eliz.  C.  B.     Reynolds  v.  Claytorj.  Se^ap* 

|)ears  to  be  made  by  corrupt  means  to  ha^^  more  than  lo  !•  per  Cent,  which  ttie  liatute  of  37.  H.  8* 
intended  to  punifh.  And  by  the  provifo  ic  appears  that  the  intent  was,  if  one  was  imdeifted  to  another 
truly  withkt  lottn  and  inUntwit  of  iftry,  tlien  in  fuch  cafe  hndt  and  cwviyaiuet  of  lund  for  ftcunnv  th^ 
true  dcbty  art  ottt  of  ibefaidjlatute ;  but  if  there  is  a  borrowing  of  money,  and  a  communication  for 
interefty  the  device  to  have  beyond  the  race  of  10  1.  per  cent*  is  fraudiijent,  and  within  the  faid 
llatute,  otherwife  the  Aatute  would  be  vain ;  for  he  might  as  well  liave  made  the  condition^ 
that  if  ^o  perfons,  or  any  of  them,  fliould  be  livin.*;  at  the  day,  &c>  then  he  (hould  have  33  L  and 
of  this  opinion  were  Popham  Ch.  J.  of  B.  R.  and  Periam  Ch.  B.  -^—5  Rep.  70  •  Clayton's  cafe^ 
S.  C  lefolvcd  that  it  was  an  ufurious  coiitrat^t. 

•  So  where  A.  agreed  with  J.  S,  to  jjive  him  10 1.  for  the  forbearance  df  20I.  forayear,t/j9.£(k 
fon  tiftrf  then  aiive.  It  was  held  by  3  jufticcs  (Glanvill  abfente)  to  be  ufuiy,  by  reafoii  of  the  cor- 
rupt agreement.  And  it  is  the  intent  makes  it  fo  or  not  fo.  Cro.  £.  642.  pi.  43.  Mich.  40  &  41 
£11?.  CB.  Bjtton  V.  Pownham.^    '       ■»  And.  I2T«  pi.  65.  S.  C. 

The  obligor  was  bound  in  a  bondoi  300  1.  conditioned  ro  ^.'ty  Z2/.  10 /«  premium,  at  the  cad  of 
tbefirft  3  months  after  the  date,  &c.  and  6  d.  in  the  p^utd  at  the  end  of  6  montbsf  as  a  f.irther  premium^ 
togetlter  tvith  the  pnnehal  itfelf,  in  cofs  the  oi-iiffw  he  thin  liv'inft ;  hut  if  he  dies  within  that  f/W,  then  the 
frincipU  to  be  hfl»  Adjvdj^ed  this  is  an  nfurious  contract,  becaufe  there  was  a  f»'>jJibiHty  tiiat  the 
obligor  might  live  fo  long;  and  there  is  an  exprrf:  pravifion  to  hjve  the  ptincipila^ain  3  Saik* 
390.  pi.  3.  Trin.  i  W.  3,  B.  K,   Mafon  v.  Abdv-  Comb.  125.  S.  C.  fays  the  Court' WM 

ready  to  j^ive  judgment  for  the  defendant,  but  that  upon  the  importunity  of  counfcl  adjornatur. 
■drth.  67.  S.  C.  adjudged  upon  a  genet  al  denmncr,  that  this  was  an  ufurious  contradk; 
and  if  fuch  a  contin^^ency  of  the  death  of  a  man  in  full  healtli,  fhould  prevent  the  ufury,  contia* 
gencies  might  be  extended  to  the  death  of  a' or  3,  or  more,  and  io  the  ftatnte  be  of  little  ufe. 

2.  A.  delivered  to  B.  lOO  1.  who  by  indenture  covenanted  with 
A.  to  pay  to  every  one  of  A,\  children  which  then  were  and  fhould  be 
living  at  lO  yearns  end^  Sol.  A.  having  then  5  daughters ;  and  for 
afTurance  mortgaged  a  manor,  and  was  bound  in  a  Itatute  of  500  !• 
It  is  not  ufury,  but  a  meer  cafual  bargain^  But  if  it  were  to  pay 
400 1,  at  I  o  year's  end,  if  any  were  livings  then  it  would  be  a  greater 
doubt ;  or  if  it  had  been  to  pay  300 1.  if  any  were  living  at  one  or  ^ 
two  years  end,  that  had  been  ufury,  becaufe  of  the  probability  that 
that  one  would  continue  alive  for  ib  ihort  a  time ;  but  in  10  years 

?re  many  alterations.     Cro.  E.  741.  pi.  15.  Hill.  42  Eliz»  C.  B. 
Bcdingfield  v.  Aftiley. 

3.  A.  lends  B.  150I.  for  re-payment  of  which  A  leafid  a  clofe  %  RoH. 
to  M,  for  60  years^  to  begin  at  the  end  of  2  years^  upon  condition   Rep.  47. 
that  if  be  paid  the  150/.  at  the  end  of  the  2  yearsy  the  leafe  to  be  !^J****'^^^' 
void\  and  agreed  that  for  the  deferring  and  giving  f*f  day  of  pay-  s.  c.    The 
ment  for  the   2  years,  A.  fhould  pay  to  M,  for  intcreft  22/.   10  j.  Court  gave- 
quarterly^  if  M,  Jhwldfo  long  live.     M.  lent  the   isbl.  A.  made  »<*  "^«sard 

*thc  Icafe,  and  granted  by  fine  to  M,  the  rent  of  22 1  10  s.  to  be  v'ifo^forrV, 

paid  demption. 
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that  not  be-  paid  quarterly,  if  M.  fo  long  lived.  Refolved  that  it  was  an  ufuri* 
pclijted  till  ^"^  contraQ,  for  by  intendment  M.  might  have  lived  above  the  2 
the  end  of  years,  and  it  was  an  appareftt  poffibility  £at  (be  fhould  receive  that 
two  years ;  confideration,  whereby  (he  is  within  the  ftatute ;  and  alfo  that  the 
^  ^^affureU  ^^fi  taken  for  the  payment  of  the  principal  money,  and  not  for  any 
of  theufory  p^ft  of  the  ufuryy  is  within  the  jlatute^  becaufe  it  is  for  fecurity  of 
in  the  meau  money  lent  upon  intereft,  and  for  the  fecuring  of  that  which  the 
time,  ftatute  intended  M.  fhould  lofe.     Cro.  J.  507.  pi.  20,  Mich,  16 

Jac.  B.  R.  Roberts  v.  Tremaine. 
Ix.  was  a-  4*  If  I  lend  100 1.  to  have  120 1.  at  the  year's  end  upon  a  cafu- 
greed»  that  ^ty,  if  the  cafualty  goes  to  the  intereft  onlyy  and  not  to  the  principal'^  it 
if  pnocipai  j^  ^f^fy  ^  fo^  ^^  party  is  fure  to  have  die  principal  again,  come 
be  in  ha.  what  will )  but  if  the  intereft  and  principal  are  both  in  hazard,  it  is 
2ard  upon  not  then  ufury.  Per  Doderidge  J.  Cro.  J.  508.  pL  20*  Mich, 
aeontin.       ,5  1^^.  fi.  R.    Roberts  v.  Trenayne, 

gencyi  it  is  •'  ' 

no  vSwy^tbtu^btbtintertft  do  exceed  the  allowed  rates  of  6 1.  per  cent.  And  when  there  is  an  ba» 
uard  that  the  piaintiff  may  bavt  kjs  than  bit  primiptd^  it  is  no  ofury.  Show.  8.  Pafch,  i  W.  &  M« 
Maftin  v«  AbUce. 
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If  I  tfnd  I.  -^r  O  T  E,  if  one  controls  to  have  more  than  thejiatute  allows^ 
l^^  !^^  *^^  *^  ^^^^^  nothing  of  the  intereft  contracted  for^  he  is  not 

irafi^w  in-  punifliable  by  the  ftatute ;  hut  if  he  takes  any  things  if  it  be  but  a  JhiU 

Hre/l^  and  Img^  it  is  an  affirmance  of  the  contra£^,  and  he  mail  render  for  thq 

l^'STen?  ^^^^'^  contraa     Cro,  Eliz.  20.  pi.  5.  Pafch.  25  Eliz.  C.  B.  in 

of  the  year  cafe  of  Pollard  V.  Scoly,  cites  Hill.  20  Eliz.  B.  R.    Mallory  y^ 

be  {ives  me    Bird* 

aoT.  for 

llw  loan  thereof,  the  fame  is  within  the  ftatnte  :  for  my  rtC€cf>tcmct  makes  tlie  offence  mithntit  any 

contract  or  bargain ;  per  Gent  J.    Le.  96.  pL  125.  Mich.  29  Eliz*  in  the  Exchequer,  in  Sir 

Woollafton  Dixy's  cafe. 

2.  The  plaintifFyi/i/  to  the  defendant  2  oxen^  on  the  22  June,  for 
26 1*  6  s.  8  d.  to  be  paid  on  the  \Jl  of  Novemb.  following^  at  which 
day  the  defendant  defired  longer  time\  and  thereupon  ihic  plaintiff 
gave  him  to  the  firft  of  next  May^  paying  3  quarters  of  wheat  for  the 
forbearance  I  which  was  above  the  value  of  10 1.  per  cent,  accord- 
ing to  the  ftatute  of  13  Eliz.  And  this  matter  was  pleaded  to  avoid 
the  contrail ;  but  the  juftices  were  of  opinion,  that  the  ftatute  did 
not  make  the  original  contract  void,  that  being  made  bona  fide ; 
but  the  fubfequent  contrad  was  void.  Cro.  Eliz.  20.  pi.  5.  Pafch, 
25  Eliz.  C.  B.    Pollard  v.  Scoly. 

3.  In  debt  upon  an  obligation,  where  the  ftatute  of  ufury  was 
pleaded,  it  was  laid  by  Popham,  upon  the  evidence,  that  if  a  man 

Court,  that    lends  100  /.  for  a  year^  and  to  have  10 1,  for  the  ufe  of  it,  if  the  oM- 
this  taking    ^^^  p^^  ^/^g  jq  /.  20  days  before  it  be  ducy  that  ((oes  not  make  the 

the  ufe  of      *,  ..'^  "'.  .»   i_  r    '^  ^  ^  '  n       •/  1  . 

money  obligation  void,  becaule  it  was  not  corrupt.     But  ij  upon  making 

within  the  obligation  it  had  been  agreed,  that  the  10/.  Jbould  have  been  paid 

the  year,  njithin  the  time,  thatftiould  have  been  ufury,  becaufe  he  had  not  the 

avoidlhe  i«o  J.  for  the  whole  year,  when  the  10 1.  was  to  be  paid  within  the 

obligation,  year  % 

and  is  no 


S.7.  and 
rofolved  by 
the  whole 


yew,  and  verdid  was  given  accordingly.  Nov.  tju  Trin.  42  ufwywithia 
feliz.inDalton'scafe.  ^««*«. 

was  mi  nftrioms  tA  the  hipnmug.  And  judgment  for  the  plaiotifL  Bulft.  17.  Hill.  7  Jac«  Anon^^ 
See  pi.  5. 

4.  The  pIainti(F/^f  die  defendant  100 1,  for  a  year,  at  the  inti'-  Noy.+r. 
reft  rf  loL  per  arm.     At  the  end  of  6  months  he  received  5  /•  far  ^/better 
half  a  year.    Popham  and  Gawdy  J.  thought  that  this  was  not  ufu-  opmion 

?,  beoiufe  he  had  no  more  than  10 L  intereft  for  his   tool.     But  °<>w  was, 

enner  and  Yelverton  J.  contra,  becaufe  the  intereft  Ought  not  to  ^*^  ^^^^ 

be  taken  tiil  the  end  of  the  year  ^  for  if  it  is  taken  before,  then  the  nfury.    dc 

borrower  hath  not  the  profit  of  the  whole  principal  money  for  a  year,  ^jomatur. 

but  only  of  05 1.  and  no  more.     Andjud^ent  was  given  by  the  JT"iS!^° '^' 

opinion  of  all  the  juftices  of  England  againft  the  plaintiff.    Yelv.  pifchT  \ 

2Q.  Hill.  43  £liz.  B.  R.     Barnes  v.  Worlich.  Jac.  B.  R. 

tbeS.  C. 
and  that  Fenner  and  Yelverton  held  it  ufin7  ;  hut  that .  Popham.  Gawdy,  and  Williams  held  e 
contra.  And  judgment  was  given  for  the  defendant.  Q<iod  qiierens  nil  capiat,  &c.  And  Ste- 
phens faidy  he  was  of  counfel  in  one  Snow's  cafey  where  it  wai  adjudged  accordingly.  ■ 
Mo.  644.  pi.  890.  Worley*s  cafe,  S.  C.  That  Popham,  Gawdy,  and  Yelverton  held  it  no  ufu- 
rv  ;  but  Feooer  e  contra.  And  the  reporter  fays  that  the  cafe,  Thnk  2  Jac.  was  adjudged  n» 
ufury. 

5.  But  if  he  had  agreed  to  taie  the  5 1' for  the  forbearance  in^  Noy.  4^ 
Jiantly  when  he  lent  ity  that  had  made  the  aflu ranee  void;  for  then  {Jj^^n^*^'** 

he  had  not  lent  the  intire  fum  for  one  year,  and  the  other  had  not  Popham 
had  the  ufe  of  the  money  according  to  the  intention  of  the  law ;  per  »"  s.  c— 
Popham,  Gawdy,  &  Williams,     And  Williams  faid,  he  knew  that  ^ij *j^^**' 
upon  this  difference  •it  had  been  fo  refolved  of  late  time.  Cro.  J.  26,  Worley's 
pi.  2,  Pafch.  2  Jac.  B.  R,  in  cafe  of  Barnes  v.  Worlick.  cafe.— - 

^  Hawk.  PI. 

C.  247.  cap.  82.  f.  14.  fays,  that  the  receipt  of  the  intered  before  the  time  when  it  is  in  (Iridlnefs 
due,  being  voluntarily  paid  by  the  debtor  for  the  greater  convenience  of  the  creditor,  or  for  anr 
other  fiich  like  confideration,  without  any  manner  of  corrupt  practice,  or  any  previous  agreemenC 
of  this  kind  at  the  making  of  the  fnHt  concra£t|  doei  not  make  the  party  liable  to  the  forfeiture 
of  the  treble  value.  *r  '^O  ?  1 

6.  Where  the  firft  contradt  is  not  ufurious,  it  (hall  never  be  made 
fo  by  matter  ex  poji  fa^o\  per  Williams  J.  Bulft.  17.  Hill.  7 
JaCy  Anon. 

'    7.  A  contrail  was,  that  he,  to  whom  the  money  was  lent,  (hould  7^  totsai^ 
give  fuch  a  fum  for  the  loan  of  the  money,  and  by  this  agreement  bJf[harthJ 
die  fum  he  received  10  days  after^  the  loan  was  more  than  10 1.  per  fum  given, 
annum  for  100 J.    Thb  was  adjudged  per  tot  Cur.  to  be  an  ufu-  and  the  in- 
rious  contraa  ab  initio.    Bulft.  20.  Hill.  7  Jac.  Anon.  on^f  t'^^J!^* 

8.  If  Tijcrivener  by  miftake^  in  wording  the  bond,  makes  the  mo-  ther,  made 
ney payable  the  next  day,  inftead  of  the  next  day  12  months  as  by  <n<"^c  ^^^ 
making  the  money  payable  on  the  loth  day  of  May  next  enfulng,  ^^j  '^^L- 
and  the  bond  is  dated  on  the  9th  of  May,  fo  that  the  nextenfuina  is 
to  be  conftrued  the  next  day,  unlefs  fomething  be  to  alter  the  con- 
ftrudion ;  though  this  is  no  ufury,  being  confidered  as  aforefaid, 
yet  per  Lea  Ch.  J.  if  the  obligee  had  endeavoured^  by  reafon  of  this 
mifprijion^  to  take  advantage  of  the  forfeiture  for  non-payment  on 
the  next  day,  peradventure  this  would  hav^e  difcovered  a  corrupt  in^ 
tention  in  him^  and  that  he  knew  of  the  mifprifion  at  the  begizmingj 

and 
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and  would  take  advantage  of  it ;  and  this  fhould  bring  him  within 
the  fts^ttte  of  ufuiy*    Cro*  J.  678*  pi*  14.  Mich.  21  Jac*  B«  R.  in 

cafe  of  Buckley  v.  Guilbank. 
Sid.  ^x.  pi.      g.  Where  there  is  h9  smtraSf  hefon  or  during  thi  continuance  tf 
CanTs  c?  '*'  »w«/y,  payment  of  exceffive  inUreJi  after  may  be  no  ufury.    But 
acconiing-    pewfibroker  refufing  to  deliver  without  more  was  paidy  forfeited  75 1. 
ly>  tiut        2  Keb,  532.  pL  40.   Trin*   21  Car.  2.   B,  R.    The  King  v, 
though  the    Walker. 

mtoriDition 

was  not  well  laid,  fo  as  to  give  juJgroent  on  the  ftatute  to  pay  the  treble  value,  yet  being  found 
that  by  corrupt  contrail  he  took  lo  muchy  judgmenc  was  given  againft  him  at  common  Uw>  viz* 
£nt  andimprifoDmeiit. 


s«(D)      ^i)    Forfeiture  of  7'rei/eFaIue,  in  whiLtCsifcs.    And 

in  what  Cafes  the  Security  fliall  be  forfeited,  or 

avoided. 

Where  A.  t.  jyO  ND  mzdc  for  more  than  legal  interefi^  but  at  the  payment 
^*^goLMd  ^^  obligee  takes  only  legal  interejf.     He  fhaU  not  be  punifhed 

woi  bound  in  foT  the  contra£t ;  but  perhaps  the  bond  (hall  be  void.  2  Le.  39. 
4ibf»>dtoj>ay  Arg.  in  VanHenbeck's  cafe. 

lim^t-  at 

tbt  atdofthg  year ;  per  Cur.  Though  the  90/*  nvai  tendered,  andB.  did  tell  tbefamef  yet  if  B,  takn  bat 
So  /•  ii  i'  not  ufury,  within  5  £1.  to  make  a  treble  forfeiture ;  but  yet  in  that  cafe  the  obligation 
icielf  is^  void.    4  Lc.  43.  pi.  117.  Trin.  29  £liz.  C.  B.    Brown  v.  Fulfby.  The  bond  is  void 

prefently,  and  if  he  receives  excefltve  intereft,  he  (hnUftrfeit  the  trMe  value ;  per  Clerk  J.  3  Le. 
205.  pi.  a6o.  Trin.  30  Eliz.  in  the  Exchequer,  Body  v.  taiTel. 

2«  A.  mortgaged  to  B,pn  an  ufurious  contra£l  for  lOoL.  and  be- 
fore the  day  of  pavment  B,  is  ou/led  by  C,  B.  brings  aftion  againft 
C— C.  cannot  plead  the  ftatute  of  ufury ;  for  he  has  no  title  \  for 
the  eftate  is  void  againft  the  mortgagor ;  per  Periam  J.  Le.  367, 
pi.  427.  Mich.  32  &  33  Eliz.  C.  B.  in  cafe  of  Carter  v.  Clay- 
pole. 

5*  If  a  judgment  be  given  upon  an  ufurious  contrail,  and  it  is 
part  of  the  agreement  to  have  a  judgment^  the  defendant  may  avoid  fuch 
judgment  by  audita  querela^  or  by  fcire  fecias  brought  on  the  fame* 
Chan.  Rep.  9.  in  the  Earl  of  Oxford's  cafe,  cites  M.  3  Jac.  B.  R, 
Haming  v.  Caftor. 
lenk.  254.  4*  Iff  nes  are  levied  upon  an  ufurious  contra£l,  it  may  be  avoid- 
xn  pu  45*      ed  by  averment,  by  the  ftatute  of  13  £liz»  cap.  8.  3  Rep.  8o.  a*  ia 

41.  pi.  8.    Doddv.EUington.^— BrownL  191.  S.C 


[  304  ] 


Mod.  69.  J.  Information  upon  the  ftatute  12  Car.  2.  cap.  13.  fet  forth  that 
Anoi*  S.  P.  ^^^  defendant^  16  Novemb.  20  Car.  2.  lent  7.  5.  20 1.  ////  June  next 
^  TvnidtD  following',  and  that  afterwards j  (viz.)  adfnem  termini  pradiSf  he 
J.  and  took  of  the  iaid  J.  S.  corrupte  tsT  extorftve^  30  s.  for  the  loan  thereof, 

fccmsto  be  ^{^.^  \^  taoit  than  the  ftatute  allows.  The  j ury  found  againft. the  de- 
saik.  391.  fendant.  And  it  was  moved,  that  this  corrupt  agreement  ought  to  be 
pi.  ^.  s.  c.  within  the  ftatute  at  the  making  the  contrafb,  and  not  at  the  end  of  the 
i"^J!l!l!irt"    ^T^^^  as  laid  in  the  information.    Twifden  J.  took  a  difference  upon 


tae 
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the  %  claims  in  thejlaiutey  that  if  the  lender  contrails  fir  more^  {o  that  ^^«  cafe  of 

the  agreement  is  corrupt  at  the  time  of  the  loan,  all  xhtajfufance  is  ^^^^^^^ 

void  I  but  if  he  contraSis  for  no  more  than  the  ftatute  2l\owsybut  will  v.  Rant, 

eiftertvards  take  mbre^  the  ajfurance  Jhall  not  be  ixvoided^but  the  partj  Trin.  16 

jhall forfeit  the  treble  value.     But  judgment  was  ftayedtill  the  other  ^^^'^f '  ^\ 

fide  moved,  becaufe  the  Court  would  adviie. — Kaym.  196.  Mich*  cdinarreft 

22  Car.  2.  B,  R-     The  King  v.  Allen.  of  judg- 

ment, that 
an  agreement  cornipte  to  t»ke  ufe  for  the  time  paft,  is  not  within  the  (latute^  which  is  for  giving 
day  of  forbearancAc,  w!uch  caimot  be  when  the  time  is  pad.  But  per  TwifUen  and  Windham, 
the  ftatute  is  not  for  the  forbearing,  but  for  the  forbearance,  which  may  as  well  refer  to  time  paft 
as  foture.  But  it  feems  to  he  the  ophiion  there  of  Hyde,  that  the  faying  oorrnpte  agreatum  will 
not  avoid  the  bond,  efpecially  as  the  information  was  grounded  on  the  receipt,  and  not  «n  chc 
contra^.     [It  feems  obfeurelji  worded. 

In  debt  upon  band  Che  defendant  pleaded,  that  afler  the  mcAing  the  bond  tbt  defendawf  eun-ufulve  ir. 
<£pit  fo  much,  viz.  more  than  the^ftatute  allows,  and  that  fo  the  bond  is  void.  But  adjudged  upon 
demurrer,  that  the  plea  is  not  good ;  for  the  bond  here  was  not  for  payment  of  money  (upon 
or  for  afory)  as  the  words  of  the  ftatute  are  j  b«t/or  any  thing  appearing  to  tbt  amtratyy  it  «w^« 
for  paymtt  «f  ^  j^fi  4'^^*  and  fo  the  bond  was  good  when  it  was  made,  and  therefore  an  ufuriout 
CQSkVn£t  after  cannot  now  make  it  void ;  but  it  is  a  forfeiture  of  the  treble  valtie  by  the  latter  claufd 
of  the  ftatute.  Sauud.  294.  Triii.  21  Car.  2«  Ferral  v.  Shaen.  3  Salk.  390.  pi.  4.  S«C.  ac- 
cordingly. 

2  Mod.  307.  Pafch.  30  Car.  1.  C.  B.  Ballatii>  ♦.  Don  by,  it  was  ruled,  that  to  avoid  a  fecu- 
rity,  by  reafon  of  ufury,  the  comra^  i'/slftm/l  bs  ufurioais ;  for  if  tlie  party  Cakes  afterwards  more  tlmn 
is  allowed,  that  will  not  make  it  fo. 

6.  A-  (when  money  was  at  81.  per  cent.)  lends  money  and 
takes  bond  for  the  fame,  and  then  the  ftatute  1 2  Car.  2.  is  made, 
and  he  will  continue  the  interefi  on  that  bondy  the  bond  fhall  not  be 
avoided  by  fuch  acceptance  of  intereft,  but  the  party  (hall  forfeit 
the  /r^W^  vtf/«^  by  the  ftatute ;  per  Twifden  J.  Raym.  197,  Mich. 
22  Car.  2.  B.  R.  in  cafe  of  the  King  v.  Allen. 

7.  In  debt  on  an  obligation  conditioned  to  pay  by  a  certain  day ; 
the  dcfendznt  pleaded  the Jiatute  12  Car.  2.  cap.  13.  and faid  that  tho 
€0Htra5f  was  ufurious ;  but  per  Cur.  [the  contrail]  being  made  after 
the  bond  forfeited  to  receive  intereji  according  to  the  penalty  yVfW\c\i  was 
double  the  principalj  it  doth  not  void  the  obligation  that  was  good  at 
firft,  but  only  fubjefts  the  taker  to  other  penalties  j  and  judgment 
for  the  plaintiff,  nift.  3  Keb.  142.  pi.  13.  Pafch.  25  Car.  2.  B.  R. 
Radley  v.  Manning. 

8.  A.  lent  B.  45 1.  on  a  pledge  ofjewelsy  and  it  was  agreed  to  pay 
9 1.  for  it  for  a  year  j  afterwards  B.  gave  a  bond  for  the  fame  mo* 
ney ;  per  Holt  at  nifi  prius,  it  is  a  queftion  if  the  bond  be  void  or 

not.     Farr.   119.   Mich,   i  Ann.  at  nifi  prius  in  Middlefex,  the  f  3OC  1 
Queen  v.  Sewel,  alias  Beaus. 

9.  If  a  man  raakes  an  ufurious  contrary  and  gives  him  unlawful 
tntereft,  and  agrees  to  give  him  a  bond  j or  the  principal^  and  after ^  by 
a  fubfequent  agreement,  gives  a  bond  for  the  fum  lent  to  y.  5.  to 
whom  the  lender  owesfo  much^  in  fatisfudlion  of  his  debt.  Tliis  bond 
is  not  voidable  by  the  ftatute;  per  Holjt.  Ch.  J.  7  Mod.  119.  in 
cafe  of  the  Queen  v.  Sewel,  alias  Beaus. 

10.  If  a  man  lends  money  at  a  legal  intereji^  and  after  a  fubfequent 
agreement  is  made  for  more  intereft,  which  is  ufury ;  that  will  nut 
avoid  the  firft  coniraftj  per  Holt  Ch.  J,  Far.  119,  in  cafe  cf  the 
Queen  v.  Sewe),  alias  Beaiis. 

3  *^-  It 
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II.  tt  is  not  material,  whether  the  payment  bodi  of  the  ptiti* 
cipal,  and  al(b  of  the  ufurious  intereft  he  Jecured  by  the  fame  or  bf 
Afferent  conveyances 'y  but  all  writings  whatfoever,  for  the  ftrength- 
ening  fucb  a  QonXXT&y  are  void.  Hawk.  PL  C*  248*  cap«  82* 
C21. 


(K)  Purged*    As  to  Aflignees. 


to  E.  and  JV.  became  hound  for  the  Came  ufurious  debt  to  £•  whofe  debt 
wasjufiy  and  he  ignorant  of  the  ufury*    it  was  adjudged  upon  great 


Trin. 
BiR.  ad- 
judged by 

» juftkes,  deliberation,  that  the  obligation  made  by  W.-  to  E.  was  not  avoid- 

^pham  *^^^  ^^^  *^  ufurious  contra<a  made  between  W.  Jtrfd  A.  becaufe  it 

Ibr  the  *  was  given  to  A.  for  a  true  debt,  and  he  knew  nothing  of  the  ufury, 

plaintiff.—  though  the  ground  between  A.  and  W.  was  ufurious.  Mo.  752*  pU 

s.*c.*^d.*  ^^35'  ^^^'  'J^^*    Ellis  V.  Wames. 

judged  accordingly  by  3  juHices  ;  for  though  the  ftatute  of  ufury  is  to  be  taken  ftridlly,  in  order 
to  fopprefs  ufury,  yet  it  muft  be  between  fuch  parties  who  make  the  corrupt  agreement,  and  not 
to  puni(h  the  innocent  as  the  ptaintifFis :  but  if  no  debt  had  been  due  to  £•  the  plaintiff  before^ 
then  dearly  it  had  been  ufury  in  the  plaintiff  But  Popham  and  Fenner  doubted ;  for  they  thought 
the  plaintiff  llMold  have  traverfed  the  defendant's  plea,  but  the  reporter  fays  that  cannot  be ;  be« 
caufe  he  cannot  traverfe  a  thing  which  lies  not  in  his  conufauce  nor  to  which  he  is  no  party. 
BrowoL  85.  S.  C.  feemsonly  atrauflationof  Yelr. 


(L)  Information^  &c.     Good  or  not, 

AoinCbr*  X*  T  F  the  informer  fets  forth  an  ufurious  coi^tradl  cum  quodam  Bo- 
Batioa  ^  mine  ignotOy  it  is  infufHcient.  Arg.  2  Le.  39.  pL  5a*  in  Mar- 

2^^**^^.     tin  Wm  Henbeck's  cafe  cites  5  H.  7. 1 7,  18. 

ufuiy  for  a  contract  with  perfons  unknown  was  held  ill  (becaufe  with  perfons  unknown}  that  ndf 
being  atknuable  but  in  ea/e  of  an  vuiidmtnt  pro  tmrte  homnis  ignui.    Noy.  143.  Nafie's  cafe. 

2r.34(.b.  2.  Upon  an  information  on  the  ftatute  of  ufunr,  and  fubpcena 

^lli^s\*  awarded  out  of  C.  B.  againft  defendant,  and  upon  iffue  joined,  and 

C.  ana  s.  P.  found  for  the  informer,  it  was  alledged  in  arreft  of  judgment,  that 

and  another  the  court  of  C.  B.  is  not  to  hold  plea  by  procefs  of  fubpcena  but  by 

2!afc  ifthe  ^^^i^^^^y  ^^  *'  »^  *  "^^  ^^^^  by  the  ftatute  of  jeofiails ;  for  it  is  not 

defendant  mifconveyin^  of  procefs,  but  a  diforderly  award  of  it,  and  that  it  is. 

ttjght  plead  not  aUedged  m  the  information  by  whom^  or  to  whom^  nor  xuhatfumy 

^if"S?!I*  ^  ^'  Wi&fl/  place^  nor  when  the  money  was  lent^  nor  againft  the  form 

patia  cu-  of  what Jtatute  tt  ts  \  yet  judgment  was  given  for  the  plainutt.   And* 

ziae,and  48.  Mich.  16  &  I7£liz.     TopcliiFv.  Waller* 

whether 

Dot  guilty^  be  an  apt  iffue  or  not,  in  this  aAion  ?  but  at  length  judgment  was  given  againil  the  de* 
fBndant  by  reafion  of  the  ftatute  of  jeofails,  which  fi^eaks  of  mifconvcying  of  procefs  and  mif-join- 
iag  of  iffoes.  '  Bendl.  251.  pi.  269.  S.  C.  with  the  pleadings,  fays  the  procefs  would  be  well 
tonfidered  before  any  more  precedenis  grow  to  this  order,  that  this  order  of  procefs  is  not  providetl 
l)r  in  the  fiacute  of  jeoffails,  for  that  is  procelTes  diforderly  awarded,  and  not  niifconccived,  as  th^ 
il.:fue  exprdles>  Qo  more  than  if  you  would  in  die  cje<Slioue  iinuse  award  a  peuc  cape^  or  in  a  real 
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iijit  a  dl&rtCs  or  itetAchitient^  thcfe  diforders  were  never  meant  to  be  rrmcdifd  hf  the  ftatiiti^ 
Alfo  the  ifTiie  is  not  agreeable  to  the  material  mattery  that  is,  to  be  traverfetl  or  put  in  itTue ;  for 
If  it  be  an  iffue  not  apt  for  the  inforroationy  then  it  may  be  there  is  no  iflue  joined,  and  that  is  not 
remedied  by  the  ftatute.  That  it  not  appearing  in  the  declaration  bf  matter  in  deed,  by  whom, 
or  to  whom,  what  the  money  was  that  was  lent,  nor  where  nor  when  the  lending  vns,  which 
.matter,  he  thinks,  is  ilTuable ;  for  if  there  were  no  lending,  nor  ih^  contra^  of  lettmg  or  lending^ 
Chen  can  there  be  no  ufary  { ^that  there  are  divers  ftatutes  of  ufury,  and  he  doth  not  fhew  wbi^ 
ibtiite ;  and  tliat  the  fait  ought  not  to  be  commenced  in  the' common  place  by  fubpoensu 

3*  All  information  was  exhibited  and  (hewed  the  ufurious  con-  ^^  49* 

tra&  in  certain,  whereby  It  appeared  that  more  than  lol.  was  re-  p^JS^',- 

ferved  and  received  for  the  loan  of  100 1,  and  concluded  contra  Eiiz.  £m« 

fortnam  ftatuti,  yet  becaufe  be  did  not  exprefsly  lay,  that  it  was  per  »>ot  v« 

corruptam  accommodathnemj  zocording  to  the  words  of  the  penal  fta-  ^"^gg^ 

tute,  the  information  was  adjudged  infufficient.     Arg.  1 1  Rep.  58.  chequer 

a.  in  Dr.  Fofter's  cafe,  cites  it  as  adjudged.  Pafch.  20  Eliz.  in  the  feemsto  b« 

•  Exchequer.  f  •,^,  «^ 

of  both  benches  held,  that  thofe  words  oo^ht  to  be  exprefsly  alledged  and  not  by  imphcaiion,  and  ' 
cited  10  H.  7.  lO.  and  for  default  of  Ihofe  words  the  judgment  wasreverfed. 

The  defendant  was  iWiVW/or  mfitrhus  lemihi^  zos«  ea  intentione  to  recti  ye  13  s.  within  a  fflonthf 
and  that  the dtfendant  did rfc^ive'^  s.  for  the  loan  of  the  20  s.  wliich  per  Curiam,  is  not  good  without 
faying  quod  rom^«  ap-eatmu/Mit ;  and  for  that  re.ifr)n  it  was  quaflied,  being  removed  out  of  inferior 
court.     Keh.  619.  pi*  ixi.  Mich.  15  Car.  2.  B.  R.  the  King  v.  Gaft  or  Garth. 

Crooke  J.,  look  a  divtrfiy  between  an  infnftmitkn  and  a  vcrdiff,  that  m  an  inform-ititm  the  /ipwmmi 
might  to  beexprefiiy  alUd^td  to  be  corrupt,  and  cited  1 1  Rep.  Dk.  Fos  t  er's  cafe  and  the  Book  of  En* 
tries,  3 3  V  But  that  it  is  otherwife  in  a  verdict,  which  is  the  finding  of  the  lay  genu,  a  Roll.  Rep. 
4%^  Mich.  16  Jac.  B.  R.  in  cafe  of  Robeits  v.  Tremoil. 

4*  The  place  where  defendant  accepted  exceffive  tntereft  ought  to  An  infev^ 
he  Jbewed  in  the  information,  but  not  the  place  where  the  contraSf  ^[{J^^^f 
for  the  loan  or  forbearing  was  made  j  for  in  that  cafe  it  is  not  need-  tute  of  nfu. 
ful ;  per  Clerk.  J.  and  per  Gent  J.  and  Manwood  Ch.  B.  the  ry,  for  a 
place  where  the  *  corrupt  bargain  was  made  muft  be  certainly  al-  t'^T^ir*"* 
ledged,  Le.  96.  pL  125.  Mich.  29  Eliz.  in  the  Exchequer,  in  ^bwl,^;.' 
Sir  Woollafton  Dixy's  cafe.  /»Vir4)  uitng 

10  /.  in  the 
Jmndred,  was  held  ill  becaufe  an  inforpiery  wdo  U  not  ftatty,  although  the  contrail  was  ultra  lo  1.  ^c^ 
]>er  cent. Jhidi  mt  bavt  any  btnefit  unl.ft  there  was  a  receif*i  of  tU  ufury  accoiding  to  the  contra/f.    An4 
for  that  the  recipiendo  is  naught,  becaufe  there  is  n§  place  nor  time ^  of  the  receipt^  which'is  now 
craverfable  in  that  information.    Noy.  T4}.    Nafte*s  cafe. 
S.  P.  Hawk.  PL  C.  »48.  cap.  82.  f.  25.  « 

5.  The  information  m\x9ijhew  whofe  mmey  it  isj  per  Manwood 
Ch.  B.  Le.  97.  in  Sir  Woollafton  Dixy's  cafe, 

6.  If  an  information  be  exhibited  in'  the  Exchequer  againft  an 
ufiirer,and  charges diat  he  took  more  than  lol.  in  the  lOO  1.  with- 
out Jhevjing  how  muchj  fuch  information  is  utterly  infufHcient ;  for 
the  informer  ought  to  fet  forth  the  quantity  of  the  intereft  received, 

-and  yet  the  fame  is  not  to  be  recov<:rcd.  Arg.  2  Le.  39,  pi.  52. 
Trin.  30  Eliz.  in  the  Exchequer  in  Martin  Van  Henbeck** 
cafe. 

7.  An  information  upon  the  ftatute  of  ufury,  for  an  ufurious 
Inortgage  made,  charged  the  defendant^  that  cepit  ultra  10  /.  in  tool.  . 
for  the  forbearance  for  one  year,  and  that  was  out  of  the  iffiies,  rents 

and  profits^  which  he  took  in  Middlefex  oflandi  in  (Jlamorganjhire  in  ' 

Walei  mortgaged  to  the  defendant.     Manwood  (aid,  iii  ihc  principal  [  J07  J 
cafe,  that  the  taking  of  the  ifluej^  and  profits  ought  to  -have  beea  laid 
Vot.XXU.  Z  Where 
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where  the  land  was.  And  fuch  was  the  opinion  of  the  whole  Couf 
J  Le.  238.  pi.  327.  Mich.  32  &  33  Eliz,  in  the  Exchequer,  Owen 
Morgan's  cafe. 
And  it  wns  g.  j^  jcbt  upon  the  ftatute  37  H.  8.  of  ufury,  the  writ  [count! 
«fe  "hat  if  ^^^»  *^^  ^^  corruptive  lent  40/.  zgalnfl  the  form  of  the  ftatute^  and 
tbe  <!lef«nd-  that  fuch  a  day  he  lent  him  20/.  ^c.  againft  the  form  of  thtjlatutei 
ant  hadde-  but  {tff  to  thh]  did  not  fay  corruptive.  After  verdift  for  the  plain- 
uwTthe  ^*^'  '*  ^^^  objeded,  that  he  ought  not  to  have  judgment  for  either 
dedarati-  cf  the  fums,  it  being  clearly  ill  for  the  20 1.  for  want  of  the  word 
on,  it  had  (corruptive).  But  all  the  Court  held  that  being  good  for  4)art,  he 
^theoM  ^*''  ^*^^  judgment  for  that  part ;  for  being  for  leveral  fums  it  is  in 
aiidtho  '  nature  of  2  feveral  actions,  Cro.  J.  104?  pi.  40.  Mich.  3  Jac. 
^lUiniiff       B.  R.     Woody's  cafe. 

Ihould  have 

liad  judgment  for  that  pjit.    Cro.  J.  104*  in  S.  C 

ft  Hawk.  g.  Information,  for  that  die  defendant  per  viam  corrupta  bar^ 

Lp.8i.*r;  go^i^  received^  See,     After  vcrdid  for  the  plaintiff,  it  was  moved 

■  24.  fays,  in  arreft  of  judgment,  becaufe  he  did  not  fet  forth  what  the  bargain 

Uiat  in  wasy  but  generally,  per  viam  corruptae,  &c.     Sed  non  allocatur ; 

ufurious  *"  ^^^  ^*^  *^  ^^^  ufual  courfe  of  the  Exchequer^  and  the  bargain  is  to  be 

contra^  by  given  in  evidence.     But  it  was  agreed  that  in  pleading  to  avoid  a 

%i'ayofbar  bond  or  aflurance,  it  ought  to  be  particularly  fet  forth^  becaufe  the 

trn"v«ui  P^^^y  ^^  privy  to  his  own  contraft,  but  the  informer  is  not  \  and 

.inuit  fee  therefore  it  is  fuf&cient  for  him  to  fhew  it  particularly  in  evidence, 

forth  the  Cro.  J.  440.  pl.»i3.  Mich.  15  Jac.  in  the  Exchequer,  Peter  v. 

7^1;^^:  Sanderfon. 

iy,  becaufe  it  lay  within  your  own  privity ;  but  that  in  nn  information  on  the  (lature  for  mnktn][^ 
fuch  a  contra£t»  it  is  futlicicnc  t»  fet  forth  Che  corrupt  bargain  generaUyi  becaufe  matters  of  tlus 
kind  arc  fuppofed  to  ht  privily  tranf;i£ied,  and  fuch  information  may  be  broui^ht  by  a  ftrao- 
ger* 

Vent.  3S.  10,  Information, yir  that  the  defendant  by  way  of  a  corrupt  con* 

ftenKto  be  ^''^^>  ^^''  ^  ad  lucrum  fuwn  convertit  405.  for  deferring  the  day 
ft.  c.  fays  of  payment  of  2^  L  from  the  2()th  of  July  to  the  lOtb  of  May^  (the 
itwasmov.  day  on  which  he  took  the  40  s.)  contra  formam  ftatuti.  After 'a 
t^e?f  for-  "^^^^^^  '^  ^^  moved  that  it  did  not  appear  that  the  25  /.  %uas  money 
bearance  i^U  ^^^  '^  appears  that  the  taking\h^  40  s.  was  after  the  lending^ 
was  paft,  and  there  is  no  corrupt  agreement  laid^  either  before  or  at  the  time  of 
*arty  mieht  '^^  landing.  But  adjudged  againft  the  defendant  5  for  though  it  be 
give  what  '  not  well  laid  fo  as  to  give  judgment  againft  the  defendant  u|>on  the 
he  pleafed  ftatute  1 2  Car.  2.  cap.  1*3.  tO  pay  treble  the  money  lent,  yet  it  is 
^  "^^^^Jor  ^^^'^  ^^^^  ^y  ^  corrupt  agreement  he  took  fo  much,  and  therefore 
^  there  gave  judgment  ligainft  him  at  common  law,  viz,  fine  and  impri- 
being  no      ibnment.    Sid.  421.  pL  g.   Trin.  21  Car.  2.  B.  R.     The.  King 

precedent      y^  Walker, 
agreement  . 

to  inforde  him  to  it.  Sed  non  allocatvr ;  for  the  Court  faid  they  would  expound  the  ilatute^ilri^ly ; 
and  if  liberty 'were  allowT^d  in  this  cafe,  the' Vokers  fhiKht  opprefs  the  pe<»ple  exceedingly,  hy  de- 
taining tlie  pawn,  linlefs  the*  party  would  ^ve  tfieiit  What  they 'pleafe  to  dem4iHl  for  the  time  after 
failuraofp»yianit. 

'  IX.  No  indiSiment  will  lie  on  the  ftatute  of  ufury ;  for  the  method 
Ac  aa  prefcribes  muft  be  followed  5  therefore  the  inditftment  muft 
bequafhed.  11  Mod.  174.  pi.  17.  Pafch.  7  Ann.  B.R.  The 
Queen  v.  D/* 

(M)  Plead- 
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(M)     Pleadings.  J«(n) 


'I.  T  N  debt  qui  tam,  &c.  die  plaintiff  declared  that  the  defendant 
-■^   lent  him  85  Lfhr  a  month^for  the  loan  whircof  he  was  to  have 
ao  nxirks  of  interefc  and  ufury  at  the  end  of  the  m'.nth j^nd  that  de-   . 
fendant  habuit  &  recepit  the  iame  contra  formam  ftatuti,  &c.     Thp 
dcfctvbint  pleaded  quod  non  recepit^  tic  20  n:arks  ultra  the  faidS^L 
It  was  found  for  the  plaintiff.     It  feems  that  this  negative  plea  was    ' 
a  confeffion  that  the  plaintiff  fliould  lend  and  deliver  the  money  for 
ufury;  and  then  the  Court  ex  officio  ought  to  give  judgment  upon  this  ^ 
confeffion.     But  no  judgment  vras  given  though  it  long  continued.  ^ 

D.  95.  a.  b.  pi.  36.  «c,  Mich,   i  Mar.    Whitton  v.  Marine. 

2.  A.  agrees  to  deliver  vjares  of  the  value  pf  20 1.  to  B.  and  that 
B.  {hould  pay  for  the  fame  wilhin  6  months  34 1.  and  bond  was  . 
sivcn  for  the  payment.     In  debt  on  the  bond  by  A.  the  plea  fhould 
nave  been  that  the  bond  v/as  given  for  payment  of  this  money,    Cro. 
K.  104.  pi.  12.  Trin.   13  Eh'z.'  B.  R.     Peicrfon's  cafe. 

3.  In  an  action  of  debf  brought  upon  a  bend  the  defendant  pleads 
the  rtatute  of  ufury,  and  (hews  a  corrupt  agreement  for  money  lent^  in 
the  year  32,  to  he  paid  in  33,  and  afterwards  in  35  a  new  hond  given 

for  part  of  thefr/i  fum ;  and  it  v^s  pretended  that  this  bond  was 
void.     But  it  was  adjudged  that  becaufe  the  firft  bond  was  no  cor- 
ruption, the  latter  (hould  not  be.     Brpwnl.  73.   Trin.    2^  £li».    • 
Rot.  145.     Vaughan  v.  Chambers. 

4.  A  hill  upon  a  recognixonce ;  the  defendant  pleads  the  ftatutc 
of  ufury,  and  the  feme  is  infufficient,  ordered  to  put  in  fuch  a 
plea  as  he  will  ftand  unto.  Toth.  87.  cites  25  £liz.  Wallh  v. 
Marfliall. 

5.  The  offince  riiujl  he  within  thtytars  for  if  one  make  a  cor- 
rupt bargain  for  this  year,  and  10  years  after  he  takes  excejfrve  ufury, 
the  fame  is  not  within  the  ft;itute  to  intorm  upon  itj  and  in  truth 
there  is  no  fuch  offence  without  corrupt  bargain  \  per  Man  wood 
Ch.  B.  Le.  97.  pi.  125.  Mich.  29  Eliz.  in  the  Exchequer,  in 
Sir  WooUafton  Dixy's  cafe. 

6.  In  debt  on  bond  the  defendant  pleaded  the  flatute  of  ufury  made  S.  C.  cic«4 
b  Feb.  13  Eliz.   {wher&is  the  parliament  began!  Feb,  13 'ii//z.)  f^^'^J^^'^! 
The  plaintiff  replied  that  it  was  not  made  for  ufury  contra  formam  lesz.ia^  * 
ftatuti  modo  &  forma  praedidt'.     Though  both  parties  agree  that  cafe  nf 
there  is  fuch  a  ftatute,  yet  the  Court  knowing  that  there  is  not,  and  fo  ^^  ^* 
rannot  be  contra  formam  ftatuti,  the  Court  held  that  no  judgment 

could  be  given  for  the  plaintiff;  and  it  being  in  the  bar  of  the  defend- 
;uit  the  Court  held  it  clearly  ill.  Cro.  E.  245.  pi.  4.  Mich.  33  & 
34  Eliz,  B.  R.    Love  v.  Wotton. 

7.  Scire  facias  upon  a  judgment  of  240 1.  The  defendant  pleaded  ^^^  "*• 
that  he  borrowed  of  the  plaintiff  \oo  L  and  contraSied  to  give  7.0  L  m,ddIi- 

for  the  loan  for  a  year^  and  for  the  payment  of  the  120  L  the  plaintiff  tom  v. 
would  have  the  defendant  confefs  that  judgment^  and  pleaded  the Jiatute  ^^^""^j^ 
^ ufury  to  avoid  tt.    It  was  objeSed  that  this  was  no  plea ;  for  the  jodgcU  ac*  ^ 
vatute  1 2  Eliz.  is^  that  all  bonds,  contrails,  an4  aifuraQces  collate-  cordingiy, 
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this  jiidg-  ral,  &Ck  (ball  be  void ;  whereas  this  judgment  cannot  be  termed  an 

meni  can-  afTurance,  nor  be  avoided  by  fuch  furmife.     And  the  whole  Court 

°**^  ^/^^  ^^  ^^  ^^  opinion,  that  judgments  (hall  not  be  avoided  upon  fur- 

ranee,  but  mifes ;  for  if  there  had  been  any  fuch  matter,  the  defendant  might 

a  judgrnent  have  pleaded  it  upon  the  a<Slion  brought,  and  not  have  fufFcred  a 

upon  the  judgment;  and  though  it  may  be  a  pradice  to  avoid  the  flatute, 

1  ""^d^  y^  '^  >s  rather  to  be  tolerated  than  to  avoid  jude:ment  on  fuch  fug- 

1 81.  pi.  t.  geftions ;  and  judgment  for  the  plaintiff.     Cro.  £.  588.  Mich.  39 

Pafch.16  &4oEliz.  B.  R-    Middleton  v.  HilL 

Car.2.B.R.        ^ 

Rows  V.  Bellasxs,  upon  a  plea  in  fcire  facias  upon  a  judgmenty  *  the  i\efend<int  pleaded  the 
Hatute  11  Car.  2*  which  has  the  fame  words  with  that  of  13  Eliz.  hut  upon  the  authority  of  the 
cafe  of  MiDDLBTOK  V.  Hall,  it  \v:js  accordingly  ruled  ill,  ami  judgment  for  the  plaintiff.  ■ 
Hawk.  Pl.C.  24S.  cap.  82.  f.  20.  faysf  th.:C  a  judgment  fufllered  in  purf uance  of  an  ufurious  con- 
tract, may  be  avoided  by  an  averment  of  tlie  corrupt  agreement,  as  well  as  any  common  fpecialty 
iir  parol  contra^  But  a  fpecialty  cannot  be  avoideil  hy  ufury  appearing;  on  evidence,  or  on  the 
face  of  the  condition,  but  it  muft  be  pleaded.  See  (QJ  Taylor  v.  Bell,  Bagiiall  &  al. 

^  The  Of i-       8.  Upon  a  demurrer  in  a  replevin  for  20 1,  and  an  avowry,  &c* 

'•!**h"d        ^^  phmtiff pleads  in  bar  that  the  defendant  f  had  given  lOol.  and 

(not)  Riven,  for  that  he  granted  to  him  20 1.  per  annum  for  8  years  anni:ally,  as 

but  feems      a  rent-charge ;  and  after  that  for '2  years  more,  if  3  men  live  fo  lon^ ; 

ftiifprinted.    ^^^  concludes  that  it  was  a  corruft  dcrd.  '  The  party  ought  to  plead 

quod  fuit  per  viam  corrupts  bargania.     And  it  is  not  fui&cient  to 

conclude  that  it  was  corrupt  although  by  the  demurrer  only  it  be 

confefled.     Noy.  151. 152.     Symonds  v.  CockerilL 

Brotn'nl.  9.  The  defendant  horrouued  200  L  cf  the  plaintiffs  and  it  was 

MI.  5.  C    agreed  between  them  that  he  Jhouldpay  the  2CO  /.  at  fuch  a  day^  and 

^^U^oi       20  L  for  the  inter ejl  for  oneyear^aiid  that  fuch  lands  fhould  be  con» 

Burglacy      '^ eyed  to  the  plaintiffs  upon  condition  that  if  the  money  uas  paid  at  the 

V.  EUing.      Jay^  then  the  grant  Jhould  be  void.     The  defendant  pleaded  thejiatute 

he?d  »c-       -^*{^0'3  ^^^  averred  that  the  land  was  worth  12  L  ayear^  and  fo  hi 

cordingly      bad  double  ufe.  The  plaintiff  replied^  that  upon  the  borro^ving  the  200L 

tYat  the        it  fnfas  agreed  that  the  defendant  Jhould  have  the  profits  of  the  land 

agreement     tintil  Ireach  of  the  condition^  and  traverfcd  that  there  was  any  agree- 

may  be         nunt  that  he  fhould  have  the  profits^  and  alfo  2C  /.  for  inter efh     And 

averred ;       upon  a  demurrer  it  was  objefted  that  the  replication  was  ill,  becaufe 

cafe  it^**     die  lands  being  conveyed  to  the  plaintiff,  by  confequence  the  profits 

pared  of      arc  fo  too :  and  therefore  he  cannot  aver  a  verbal  agreement  a'gain/l 

gbe  original  the  deed^  that  he  had  not  the  profits.    But  the  plaintiff  had  judgment, 

f**^-      RoU  Rep.  41.  pi.  8.  Trin.  12  Jac,  B.  R.    Dodd  v.  EUington, 

10.  Tanfield  Ch.  Baron  faid,  that  upon  an  information  betwixt 
Paramorr  and  Robinson  in  B.  R.  where  feveral  contracis  upon 
ufury  being  alledgedj  iffue  was  joined  whether  it  were  corrnpte  agrea- 
turn  mddo  CsT  forma  prout.  It  was  refolved  by  all  the  juftices  of 
England  to  be  an  ill  iffue  ;  for  he  ought  to  have  traverfcd  the  agree^ 
nunis^  becaufe  they  were  feveral.  Cro.  J.  544.  pi.  4.  Mich,  ij 
Jac.  in  B.  R.  in  cafe  of  Heath  v.  Daiintley. 

11.  Debt  on  a  bond  for  100/.  dated  12  July,  &c.  conditioned  t§ 
\  ^^^  pay  58  /.  atfx  month's  end.  The  defendant  pleaded  tbcjlatute  21 
Kivispn  Jac.  of  ufury.  The  plaintiff'  replied  that  ht  lent  the  50  i  on  the  1 2tli 
V.  Whit-    of  July,  &c.  for  a  year^  and  that  the  defendant  fhould  pay  fir  it  8 1. 

Si'oLdSiff  r4l*J  &r  the  forbearwice /ir  ^y^ar^  and  that  pUintiff  Uiould  not 
^     ^  demani 
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demand  it  till  the  opd  of  the  year  j  hut  that  h^  fie  mijlake  oftheferi'  replied  that 
vener  it^as  made  but  for  halfayeor^  whicb  he  not  knowings  accented  J:e  thought 
//.     The  defendant  r} joined  that  the  lending  was  only  for  half  a  year^  ^^l^^^^ 
and  that  he  wa^  to  pay  8  1.  [4I.]  for  it  for  that  time,  abfque  hoc  that  for  pay- 
on  the  f aid  I2th  July  it  was  agreed  that  the  loanjhould  oe^  or  that  he  meiuat  tha 
Jhould  forbear  it  for  a  whole  year.     Ui^n  demurrer  it  was  objefled  yjfr^l^^'J^  . 
that  the  (plea  was  ill,  becaufe  it  was  not  pleaded  that  corrupte  agrea*  cording  to 
turn  futt^  &c.     And  fo  the  Court,  abfente  Brampfton,  held.     And  «he  faid 
they  all  held  the  allegation,  againft  the  words  of  the  condition,  w?.s  ^j^,™**^^ 
good;  for  it  is  only  (hewing  the  true  agreement;  but  they  all  held  was  iZ/ir<- 
the  rejoinder  ill,  becaufe  in  the  traverfe  the  defendant  had  made  the  rate.   And 
day,  (viz.  12th  July)  parcel  of  the  i.Tue,  when  he  ftould  only  have  ^f  j^^^Ts'^^^ 
Iraverfed  the  agreement.     But  no  judgment  was  given,  becaufe  the  crooke/ 
parties  agreed.    Cro.  Car.  50 j.  pL  J.  Trin.  14  Car.  B.  R.    Ne-  and  Bark, 
vifon  V.  Whitley.  |S,-" 

plaintiff  ought  to  have  judgment  j  for  tlic  corrupt  agreement  was  the  ground  of  the  nr.atter ;  and 
if  there -was  no  fuch  agreement  the  obligation  is  gobtT. 

•  In  debt  upon  a  bondi  the  defendant  f»/''aJ€(i  tUjlauU  12  Car.  2.  nntl  tfjtit  it  m/is  cortupt/y  agreed 
bctwesn  him  and  ibc  plaintiff,  thut  w  the  ivb  of  May  1686,  the  pUiintiffJkouliiUnd  the  dij<ndant  ^U 
ardthit  be  was  to  pay  for  tb:  fsi bcar^ute  thereof  to  tU  iztb  rf  Novemler  foJI'/wiitg  %L  jof,  andJhMld 
gtvt  a  bond  for  tbe  pafoim.;n.  t  'f  tlic  fame^  tviicb  bond  he  giwe,  and  tbf  plaintiff  *  eceived,  t!fc.  The  plain* 
tiff  replied,  that  tbe  agreotunt  tvai  to  lend  tbe  tUfend^int  50  /«  emd  that  the  deftnd.MrJb(iu/d pay  after  the 
rati  of  $L  per  cent,  and  no  r»jre,  and  tkJ  tbe  pltuttijff  having  fo  much  tfnmy  i»;  j.'S,  afcriwmr^s  ottnds,  it 
tvas  agreed  that  f.  S,ff>Midpay  Hk  5c/.  to  tbe  dff  ndanly  and  take  a  Ijrtuful  bond  with  inlertfi  after  tht- 
rate  cf'^  J.  per  cent*  and  that  ^,  S,  did  pay  tbe  dcfenti/ti  the  f aid  yiJ*  and  in  the  abfencff  and  without  tio-m 
tice  of  the  plaintiff ,  took  tbe  bind  utfupta  ex  error  e  ofthefiiiverfri  (sf  chntra  voluntatem  c£?  abfpte  notitia  of 
the  plaintiff  the  1 1,  10  s.  was  infrtcd  in  the  conditi{)n|  ntid  traverfdtbe  co'rupt  agreement.  And  upoa 
demurrer  to  the  replication,  it  w:.s  infilled  for  the  defendant^  that  it  is  exprefiily  alledged  in  the 
plea  that  the  plaintifF accepted  the  bond,  uhicli  implies  a  confent  to  it ;  and  though  the  replica* 
tion  faysy  that  he  had  no  notice  at  the  time  the  bond  was  tai<en  j  yet  if  lie  had  notice  when  it  was 
;iccepted  by  hiipy  that  carries  his  confent  to  the  corrupt  agreement.  But  adjudged  that  it  did  not, 
and  that  this  is  the  fame  with  the  cafe  of  Kevjson  and  Whit  lev.  For  ttKmgbthe  plaifaiffdii, 
k'low  bow  it  was  when  tbe  bond  was  ac'cfptedf  as  it  muft  be  fuppofed  in  the  *afe  (^.KevifoD»  that  the 
plaintiff  had  notice  how  it  was  when  the  nation  was  brought,  yet  tl^t  does  noi  tmke  the  plaintiff  party 
to  tbe  corrupt  agteement^  and  the  plainf iff  muft  ufc  the  lx)n»l  of  necejiiity  to  recover  the  money.  % 
Vent.  83,  84,  Mich,  i  W.  &  M.  B.  R.     Bufli  v.  Buckinghajo.  ^F  'J  I  Oil 

12.  Debt  was  brought  on  a  bill  to  pay  7  1.  the  ift  of  May,  and 
if  default  of  payment  be,  to  pay  3  j.  4  ^.  for  every  month  that  it  ftiaU 
be  in  arrear  after  May  ift*  Defendant  makes  no  averment  that  the 
agreement  was  to  pay  the  3  s.  4d.  for  every  month,  pro  lucro,  in- 
tercfle  &  diem  d^indo  folutionis,  but  only  with  a  fic,  the  faid  fum  ex-  . 
ceeds  8  1.  per  cent,  whereas  he  Ihould  have  averred  that  the  fame 
did  exceed  91.  upon  the  lool.  thofe  being  the  eftedtual  words  ia 
the  statute.  Judgment  pro  quer.  Jo.  ^09.  pi.  2*  Mich,  14  Cwr. 
B.  R.     Swailes  v.  Bateman. 

13.  500  A  was  lent  upon  article^  dated  the  9th  of  Marc h^  to  be 
paid  at  fuch  a  time ;  and  in  the  mean  time  to  pay  15/.  half-yearly 
from  November  before.  In  debt  the  defendant  demurred,  for  that  it; 
appeared  by  the  declaration*  that  the  contract  was  ufurious;  but  it 
was  anfwered,  that  the  defendant  ought  to  have  pleaded  that  cor- 
rupte agreatum  fuit,  &c.  and  lb  give  the  plaintifF  an  opportunity  ta 
reply  to  it.  But  upon  reading  the  articles  it  w^f,  Whereas  money  was. 
lenty  &c.  which  might  be  in  November,  or  before  ;  and  therefore 
judgment  was  given  for  the  plaintiff.  Sid.  285.  pi.  21.  Patch. 
1 8  Car,  2.  B,  R,    Dandc  v.  Currer. 
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?Kcb.  303.        14.,  Indehitat'M  aflumpfityir  10  L  and  a  compntijpt  fir  35/,  in 
f-^fch   26      ^^  '^"^  declaration.     The  defimlani  pleads  iht  fiatute  of  ufury  to 
Cm.  u  b.     ^^^  indebitatus,  and  avers  that  both  the  indebiiatta  and  the  computaffct 
K.  S.  c.       'were  fir  the  fame  qiaiife  dfa£f'tdn.     It  wa$  refolved,  that  the  averment 
rT^^thc"'  V    was  naught ;  for  the  ground  of  the  indebitatus  is  the  debt,  and  the 
pkuniiff.        ground  of  the  computuflet  is  the  account ;  and  fo  it  cannot  be  aver- 
red that  there  is  the  fame  caufe  of  both,  efpecially  as  it  is  here,  where 
one  is  for  lol.  and  the  other  for  35  1.     But  Hale  faid,  he  (houlJ 
have  pleaded  the  ftatute  to  the  indebitatus,  and  then  that  afterwards 
they  came  to  an  account  for  the  fame  wares,  &c.    Freem.  367.  pU 
472.  Pafch.  1674.     Tayler  v.  Herbert. 

15.  Debt  upoaai)ond.   The  defendant  pleads  the  ftatute  12  Car* 
2.  cf  ufury,  and  fays  that  corrupte  agreatum  fuit^  that  he  Jhouldpay 
more  than  6/.  fer  cent.     The  plaintiff  replies^  quod  non  c9rruptt 
agreatum  fu'it^  and  held  a  good  replication  ;  for  if  by  the  miflake  of 
the  writer  the  money  was  made  payable  without  any  corrupt  agree- 
ment, it  is  not  ufurious  within  the  ftatute.     Freem.  264.  pi.  286, 
•    Mich.  1679,     Booth  V.  Cook. 
S  Mod.  35.        J 6.  Debt  on  bond.     Defendant  pleads  quod  corrupte  agreatum 
?ha^  the  de-  ^"*^?  ^^^  intereft  fliould  be  paid  for  it  above  the  rate  ofb  L  per  cent^ 
fendantUtd    Plaintiff  demurs,  and  held  good;  for  that  the  plea  (hews  not  what 
not  (hew      intcreft,  nor  that  the  bond  was  for  the  very  money^  but  only  by  intend- 
cliUraerec    "^^"^  >  (to  wit)  fuper  agreamento  praedi£lo,  the  bond  was  given  j 
incnt;  but    and  fays  not  exprefsly  pro  eadem  pccunia.     Judgment  pro  quer, 
only  in  gc-    For  that  they  would  not  cafily  avoid  a  bond,  and  the  corrupt  agree* 
hrwas^in'.    "^^"^  ought  to  be'fpecially  *  and  prticularly  fct  forth,  and  die  quan- 
dcbicd  to      t""^  of  intereft,  otherwife  the  plaintift'  can  never  tell  what  to  anfwer« 
the  plain-     2  Show.  329.  pi.  339.  Mich.  35  Car.  2.  B.  R.     Hinton  v.  Rof* 

titf  in  a  furn   r-»^ 

no-  exceed' 

ing  Sol.  nor  did  ne  (hew  when  the  intereft  was  to  commence,  and  pn  1*  hnt  day  it  became  due. 

And  iiu^^ment  for  the  plaintiff,  becaufc  the  defendant  ought  to  have  fct  forth  the  agreement,  and 

a  tpiv  it  to  ihefum  \w  the  declar.  tion. 

17.  Ufurious  contraft  was  pleaded  in  bar  of  debt  upon  a  bond, 
but  not  faid  that  defendant  was  indebted  to  plaintiff  at  the  time  of  bond 
givenj  or  that  there  was  an  agreement  to  lend  money  upon  the  ufurious 
contra^  ^  and  for  that  judgment  nifi  pro  quer'.  I2  Moa,  3.8 5. 
Pafch;  12  W.  J.     Crow  v.  Brown. 

j8.  Where  the flatute  is  not  piaded^  the  bond,  though  ufurious, 
is  good.     3  Salk.  391.  pj.  7. 
I  Salk.  5.  ig.  Error  cf  judgment  in  the  palace-court,  wherein  the  plaintiff 

I  Ann.  B?'  declared  that  the  defendant  became  indebted  to  him  by  bond  in  thefum  of 
R.  SC.        107  /.     The  defendant,  without  craving  oyer,  pleaded  that  foe  was 
but  S.  P.       indebted  truly  to  the  plaintiff'  in  92  /.  5  *•  9  d.  and  that  by  way  of 
•pp*ar?^     ^^^^^P^  (Agreement for  the  forbearance  of  that  fum  for  a  year^  this  bond 
7  Mod.  38.  was  given^  &c.     The  plaintiff  replied,  that  the  bond  was  given  pr$ 
s.  c.  but      ^ero  &  jufio  debitOy  and  traverfed  the  corrupt  agreement.     And  upon 
not  Appear,  ^^^n^'*^*'*'^'"  ^^  ^^^^  replication,  it  was  infifted  that  it  was  ill,  becauf<( 
the  plaintiff  did  notfhew  how  much  thejtift  debt  was,     Sed  non  allo- 
catur ;  for  there  was  fufficient  to  induce  the  traverfe ;  and  if  it  had 
been  «Ilcdged,  you  could  not  have  traver&d  the  inducement,  and  the 

decla- 
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declaration  fuflSciently  (hews  the  debt.  6Mod.  303.  Mich.  3  Ann*, 
B.  R.     Villars  v.  Cary. 

20.  The  plaintiff  declares  upon  a  prmifjory  note  for  30/.  dated 
4  Feb.  The  defendant  pleads^  that  it  was  corruptly  agreed  between 
him  and  the  plaintiff,  that  he  Jhouldpay  unto  the  plaintiff  4.5  *.  for 
the  ban  of  the  faid  furti  of  30 1.  for  3  mortths ;  and  then  fets  out  th& 
laft  ftatute  againft  ufury,  &c.  It  was  excepted  to  the  plea,  that  it 
was  not  averred  that  the  note  was  given  fubfequent  to  the  late  aii 
againft  ufury.  To  which  it  was  anfwered  and  rcfol ved  by  the  Court, 
that  by  the  date  of  the  note  it  appears  to  be  fo.  Gibb.  130.  pU  2» 
Trin,  3  &  4  Geo,  2,  B.  R.    Bayhham  v.  Matthews. 


(N)     Trial.     Where.  sccca^pi, 

^    '         .  2.6.9,10. 

I.  T>  Y  13  £//z.  cap.  8.  f.  3.  juftices  of  oyer  and  terminer,  of  . 

^J/if^i  ^^^  ofpiace^  in  their  circuits  and  fejjions^  and  mayors^ 
Jheriffs  and  bailiffs  of  cities^  have  power  to  hear  and  determine  all  of" 
fences  committed  againft  37  //,  8.  9. 

%4  Trial  was  where  the  contraS  was,  and  not  where  the  bond  cro.E.  19^. 
was  made;  and  held  good,  Le.  148.  pi.  2o6.  Trin.  31  Eliz.  pi.  10. S.C. 
B.R.     KinnerHy  V.  Smart.  ^^^^;^ 

bond  is  co!^fef^eUy  and  now  the  point  is  whether  it  be  made  by  tifuiyy  which-  was  alleUgcd  to  be 
livUere  the  trial  was. 

3.  Information  tamquam,&c.  in  the  Exchequer^hx  taking  more 
than  61.  per  cent,  contra  formam  ftatuti.  After  verdi6l  for  the 
plaintiff,  it  was  moved  in  arreft  of  judgment,  that  it  lies  not  in  this 
court  for  ufury  conwiitted  in  London^  though  it  would  lie  upon  thefla^ 
tute  ifix  Jac,    And  in  truth  the  intereft  taken  here  was  more  than 

10 1.  per  cent.  And  by  the  general  conclufion  of  contra  formam  ("3121 
ftatuti,  it  (hall  be  intended  againft  the  form  of  that  (latute  which 
allows  the  largeft  intereft  5  and  there  are  4  ftatutes  againft  ufury, 
one  of  H.  8,  which  allows  10 1.  per  cent,  another  of  Q^  Eliz, 
which  allows  8 1.  per  cent,  a  third  of  K.  Ja.  and  a  4th  of  Car.  2, 
ivhich  allows  but  61.  per  cent.  By  the  ftatute  Jac,  i.  cap.  4.  there 
muft  be  no  fuit  upon  a  penal  ftatute,  but  as  therein  dire^ed,  which 
does  not  extend  to  the  court  of  Exchequer,  unlefs  the  offence  is  done 
in  Middlefcx.  But  per  Hale  Ch.  B.  The  offence  laid  in  the  infor- 
mation being  for  taking  more  intereft  than  6 1.  per  cent,  (ball  be 
taken  to  be  grounded  upon  that  fiat  ute  that  prohibits  taking  more 
than  6  /.  per  cent,  and  that  law  gives  the  fuit  in  no  court  in  particu^ 
lar,  and  therefore  may  well  be  profecuted  here;  though  if  a  parti- 
cular court  had  been  named,  as  in  21  Jac.  it  would  be  otherwife. 
The  Court  took  time  to  advife.  Hardr.  420^  Trin.  17  Car.  2.  in 
the  Exchequer*     Anon. 

4.  The  defendant  was  indi£ted  at  the  Old  Baily  for  ufury,  and 
being  convi^d,  he  brought  a  w^rit  of  error,  and  the  judgment  was 
reverfed  becaufe  the  court  offejjions  had  no  jurifdiftion  in  this  matter. 
3  Sajt  x88.>L  9,  Pafch.  g  W.  3.  the  Ifing  v.  Bakeftraw. 

5«  Indidment 


s.  p.  &  S.         5-  Indiflmcnt  was  at  tbefeffions  before  ihejuftices  of  the  peace  at 

c.  ciwU ;  Hick's  Hall  For  ufury  co*itra  formam  ftatuti ;    and  judgment  wa» 

fngly,^the  '  sig^inft  tfac  defendant,  upon  which  a  urit  of  error  was  Drought  in 

Ch.  j!  being  B.  R.  and  the  judgment  reverfed ;  for  the  juftices  of  the  peace  have 

ahfcnt,a  no  jurjfdlftion  in  this  cafe.     2  Salk.  6S0.   pi.  x.  Palch.   4  Ann, 

^)le  was  jj^  j^   ^^  Q^,^^„      Smith.  '  • 

Bia»lc  to  ^^ 

ihew  ranfe  why  the  indi^roent  Ihnuld  not  he  quafhed.    It  was  acTmitted  hy  the  coimrcl  that 
moved,  that  n|Hm  the  ftature  of  C^Eliz.  which  prohibits  the  Caking  above  10 1.  per  cent,  the  juf- 
lic«s  of  pehce  at  feffions  have  junuii<5\ion ;  hut  tnA(Wd  that  they  lave  nine  upon  aay  of  the  later 
,^iues.    1  BaiiiarU.  Bep.  in  £•  R.  14  j.  PaUh.  5  Geo. «.     The  King  v.  Pej^ey. 


(O)  Found.  Hgw.  And  in  what  Cafes  it  mvfi  be 
found  by  the  Jury,  or  may  be  Judged  of  by  the 
Court. 

S.  F,  Lane,  j^   T  F  an  information  be  brought  agalnfl  2,  upon  the  ftatute  of 
and  agreed  ufury,  and  one  only  is  found  guiliyy  no  judgment  can  he  giveiv 

*y  theba-  in  the  Cafe.  Arg.  To  which  the  Court  agreed.  Lane,  19.  Pafch. 
ron$  clear-    ^  Jac.  in  the  Exchequer,  in  Page's  cafe. 

Tnn.  7  Jac.  in  the  Exchequer,  in  cafe  of  Vaux  in  Auflin. 

2«  An  information  upon  the  ftatute  of  ufttry.    The  defendant 
pleads  nil  debet*     The  jury  finds  an  ufurious  receipt,  but  does  not- 
find  any  loan*     A  new  venire  facias  ihould  be  awarded,  and  not  a 
new  nifi  prius.    Jenk.  283.  pl»  13.  cites  8  Rep.  65.  b.  Loveday's 
cafe. 
There  is  a         3«  A  fpecial  verdidi  found  that  it  was  agreed^  but  did  not  find 
b  ^^-e^ran  ^^^  *^  ^^^  corruptly  agreed.    Exception  was  taken  thereto  \  fed  non 
informitkn     allocatur;  becaufe  it  appeared  to  the  court  judicially^  that  the  bar- 
in  which  It    gain  was  corrupt,  and  therefore  it  need  not  be  found,     2  Roll, 

"rfcifclyli!  ^^P-  ^^-  ^^^^*  '^  J*^-  ^-  ^^     Roberts  V,  Tremoile, 

ledged,  that  f(>rf^^/*  <T»>ftjftf7ffy«//,  and  a/jf>;f i«/ r^r^iV?  whnein  all  the  circ«nift:\nces  are  found, 
which  being  apparent  to  the  Court  to  be  ufuriouc^  anU  cannot  by  intendment  have  any  other  con- 
Arudlion,  it  ftifficeth,  and  in  the  pnucif  al  ufe  it  is  apparent  that  the  money  was  lent  fur  intercity 
and  is  more  than  the  ftatute  permits  \  wherefore  being  ujuty  o^arentj  the  Conrt  (hall  judge  it  ac- 
cordingly. Cro.  J.  508.  in  cafe  Roberts  v.  Tremaine*— "-^Ibid.  cites  it  to  have  been  fo  adjudc;€«! 
in  the  cafe  of  Higgins  v.  Mervin. 

r  -^  I  «  1  4.  Ufury  Jhall  not  be  intended  unlefs  the  jury  find  it  exprefsly, 

I  J    J  J  y^j.g^     Bridgm.  112.  in  cafe  of  WebK  and  Jucics  v.  Worfield. 

t  Neir.  5-  In  ^^^>  &^'  upon  a  fpecial  promife  the  plaintifFyi/yir/A  that 

Abr.  511.  he  was  poycffed  of  feveral  pieces  of  hammered  vioneyy  kc.  and  that  tht 

S^  c'f  i^^^^'^t  ^^fi^^^^^  ^^  conjideration  the  plainiijf  would  pay  that  Tnoney^  being  in 

was  a»i-  number  and  tale  300  /.  he  promifed  to  repay  300  /.  of  new  money ^  to^ 

judged  that  gether  with.  ^l»  10  J.  more  for  the  inter  eft  of  every  loq  i  fo^  8 

^}^^.  ^\^r\  •.  months^ &c.  and  then  declares  upon  an  indebitatus  ajfiintpfit for  313 /• 

fic?ien*d-"  10  s.     After  vcrdift,  it  was  moved  that  the  contraA  was  ufurious^ 

for  it  it  being  to  pay  4I.  10  s.  for  the  intereft  of  100  U  for' 8  months: 


•6  » 


^fb  V*    ^^^  ^^  ^^^         '  j^<lg^^nt  was  given  for  the  plgintifF,   Trin. 
?u  be'rcpaid  I  Ann».    It  was  agreed,  that  if  it  had  appeared  by  the  plaintifTs 

Ihcr^rpreit  «  0\VA 


with 


«wn  dedanrtron  that  t&e  contraft  was  ufuriou^  and  could  not  be  "^jl.^^ 
lotherwife,  judgment  ought  to  be  given  againft  him;  but  that  it  does  i^^^^^^^' 
'not  appear  here  that  the  c^ntraSi  tnuft  mcejfarily  be  ufurious ;  and  the  nothing 
jury  having  found  the  ajfumpftt^  the  Court  would  not  intend  ufury^  but  ^^^^  fBuc 
the  contrary.    And  Powel  J,  obferved  that  the  confideratioa  of  the  ncTfocii^* 
4}roroife  here  is,  viz,  that  the.  faid  plaintiff  would  pay  to  the  iaid  de-  juilgmcnt, 
fcndant  the  faid  300 1.  fo  that  here  is  no  loan^  without  which  there  opinioa  i.r 
can  be  no  ufury ;  and  they  would  not  intend  a  loan,  unlcfs  the  jury  .^^sgc  ^^^^ 
had  found  one.    Lutw.  271.  273.  Triia.  13  W.  3.    Yeoman  v.  hcciics  i»r 
Barftow.  *^J 


{P)    Sureties.     Puniflied  or  favoured. 

T«  T  N  debt  on  bond  defendant  pleaded  that  he  himfelf  iorrowed  B-  ^« 

-*    100  L  o/fF.  paying  for  the  forbearance  excejjvoi  ujufy^  and  the  ^^"^^^^^^^ 

plaintiff' was  his  furety  for  the  payment^  and  that  the  obligation  upon  fuVety  to 

which  the  aQion  is  brought  was  given  by  hira  to  the  plaintiff  to  in^  J-  S.  in  a 

demnify  him  againjl  IV.     Man  wood  held  this  a  good  bar;  for  when  ^^^  *^^ . 

the  plaintiff  was  impleaded  upon  the  principal  bond,  he  giight  have  tii;tt  was 

tiifcharged  himfelf  upoin  this  matter,  and  therefore  his  laches  (hall  upon^tcor- 

•turn  to  his  prejudice  and  therefore  the  ifiire  was  joined  upon  the  *""P'.*'**^ 

exceflive  ttfury.  3  Lc,  63.  pi.  93.  Hill,  19  Eliz.  B.  R.     rotkin's  "onlraS 

<:aie«  againil  liie 

iUtute,  and 
P.  was  bound  unto  the  plaintiff  in  a  bond,  as  a  roiw/r'-^«i./y  t^ftve  the  plaintiff  bm-mlefi  from  th^^ji^ 
bond  of  5-0 1.  B.  is  fued  by  J.  S.  upon  the  faid  bond,  and  I'o  damnified :  and  tlietieupoj^  B.  iu^ 
P.  upon  tlie  coudter-bond,  who  pleit'ed  the  (latute  of  ufury,  pretending  that  aiU  afll«ir:)nces  d,er 
peiuHn;  upon  fuch  ufurious  contradls  are  void  by  the  (taiute.  Kut  by  tiM  opinion  of  Wpay  Ct;. 
Juft.  tlie  fame  is  no  plsa  ;  for  tUJlatute  is,  that  aJJ  b  ndi^nll.itci  al affuraaceff  &*r,  rmuUfor  thef*aym£K:  7f 
mtcnt'jf  itMt  upon  afury^  lh.ill  be  utterly  void  ;  But  fU  IfouJ  bj^t,  upon  which  Che  adion  js  bipj|^l)t, 
tOM  not  for  ^t  p^iymeut  of  the  money  icnt,  but  for  tU  indnHaity  tf  th<  furaj*  ft  Lc,  1 66.  pi,  20^. 
Pafch.    z6  Eliz.  B.  R.    BailJe:  v.  Prowc. 

2.  In  Jebt  oa  hand  tofave  the  plaintiff  harmlefs  from  an  obligation  t  And.  nr. 
wherein  he  and  the  defendant  were  bound  to  W.  &c.  and  from  allfuits  P^*  ^5-.S.  c; 
concerning  the  fame.     The  defendant  pleaded  the  ftatute  of  uiury,  fy.!lxov* 
^nd  that  it  was  made  upon  a  corrupt  agreement  between  him  and  73.  DoUI 
W,     But  the  Court  held  the  pica  ill ;  for  though  the  iirft  obliga-  mav  v. 
tion  were  void,  yet  the  2d  obligation  is  forfeited,  becaufe  the  defen-  s^J^^^^ 
"dant  hath  not  iaved  him  harnJei's  from  Rtits  concerning  it,  nor  does  jvdgme^ 
^the  defendant  a nfwer -thereto,  but  to  the  obligation  only.     Cro.  E.  for  the 
«42.  pi.  43.  Mich.  40  &41  E«z.  C.  B.  *  Button  v.  Oownham,      ^^^^^; 

that  Glanvil  faid  it  would  be  a  dangerous  precedent  to  avoid  the  ftatutf.  Kor  tlie  furety  may  bs  a 
»fricnd  of  the  ufuren,  who  will  noC  plead  the  l^atute  in  an  action  ^  d^  brouglk  agauift  him,  and 
'fo  the  ftacuteswould  be  to  iitda  >purpofe.  And  after  the  judgmei>c*£;iven  for  the  plaintiff,  Ginuvil 
<faid  that  judgment  w>ll  -be  quickly  carried  to  Cheapfn^ew.  .  $/C.  cited  Mo^IqS.  pi.  520.  m 
cafe  of  Heynokls  v-  Claytmi.  ^ 

*  f  Lutw.  469,  470.  in  the  cafe  of  Mafon  ▼.  Fulwond,  the  rpponer  fays  he  lias  feen  the  roU 
'of  this-cafe.  which  is  865,  by  which  record  it  appears  th^t  as  well  the  iutoreft  as  the  principal  was 
inhazardi  chough  it  does  not  fully  appear  in  Cro«  £•  or  Mo.        '  "^f  '^  r  1 1 

3.  Debt  upon  an  obligation  to  fave  the  plaintiff  harmlefs  from  an  There  is  a 
obligation,  wherein  the  plaintiiF,  as  furety  for  the  defendant,  was  "^^-^  a^^^^'J 
homA  to  J.  S,  to  pay  100 1,  the  defendant  faid  tU  obligatkn  made  to  reaiim^con. 

J.    S*    CC*V4P»i  V%i![C 


3H 


that  tbefurg. 
ty  by  intend' 
men*,  cannot 
know  of  t^ 
corrupt  cwtm 
tra^  to  plead 
it  in  avoids 
once  of  tin 
Imndj  and 
rherefore 
the  principal 
per  tot  Cur. 


J.  S.  was  upon  an  ufurious  contra£fj  &c»  bf  Ju;  nm  damt^caitH^ 
Tanfield  faid  the  plea  is  good,  or  othcrwife  the  ftatutc  would  be 
defrauded ;  for  by  a  compaSf  the  ufurer  would  fue  the  furccy,  who 
fliould  pay  him  and  have  his  remedy  on  his  coumer-bond.  But  all 
the  Court  held  it  no  plcaj  for  he  muft  take  care  to  fave  his  furcty 
harmlefs.  And  adjudged  for  the  plaintiff.  Cro.  E.  588.  pi.  22. 
Mich.  39  &  40  Eliz.  B.  R.    Robinfon  v.  May. 


ou^ht  to  take  care  thereof.     Ibid.- 
But  the  reporter  adds,  fed  qusere. 


>GoldiU  174.  pi.  107.  S.  C.  held  accordingl/ 


Ibii^.  173. 
Lord  Hut- 
chins  faid, 
that  if  the 
fnreties  had 
rot  been 


(  QJ)  Relief.     In  what  Cafes  given. 

• 

■f.  'Tp  HE  Court  decreed  money  to  the  plaintiff  againft  the  de- 
^    fendant,  albeit  he  had  juflgment  and  executicnj  being  upon 
the  point  of  ufurious  contrad.     Toth.  231.  cites  37  Eliz,  and  28. 
Langford  and  Barnard. 

2.  A  woman  reforted  to  gaming^plaies  at  courts  and  hy  fupplying 
perfons  ofnuallty  there  with  meney'y  made  great  profit  \  for  which  pur^^ 
po/e  Jhe  borrowed  much  nuMey^  and  gave  the  lenders  great  rewards 
from  time  to  time  5  but  afterwards  Jhe  borrowed  more^  and  being 

plaintiff  as  ^^^^^^^  ^^^  ^^*is  lail  money  ^/v^5  bond  and  judgment  for  it,  and  then 
iveU  as  the  brings  a  'bill  to  have  an  allowance  for  the  former  excefUve  prse- 
woman,  he  miums  which  fhe  had  given  before,  and  to  bring  the  defendants  to 
havc^rc-*'^  an  account*  The  defendants^  by  anfwer,  confefled  t'le  receipt  of  5 
lievedeven  or  lO  guineas  for  the  loan  of  ten  guineas  for  a  week  or  10  days  , 
agzinft  the  but  infified  that  the  fums  fo  received  were  paid  as  profit^  and  not  to- 
wards fatisfaition  of  the  money  lent.  The  Court  ordered  the  plain- 
tiff %o  pay  principal  intereil  and  cofts  at  law,  and  here,  or  the  bill 
to  be  difinified  with  cofts ;  for  that  it  would  not  interpofe  or  meddle 
with  play'^debtSy  or  things  of  this  kind  y  per  Lds.  Commiflioners. 
2  Vern.  170.  pK  156.  "Trin.  169c.  Taylor  &  al'  v.  Bell,  Bag- 
Mich.1734,  nail  &al'. 

faid,tiiat  as 

to  the  laws  relating  to  gaming  tlic  Court  would  not  interpofe,  becaufe  gameftcrs  on  both  fidjs  are 
equally  gtiilty,  and  in  fuch  cafes  the  Court  will  ftand  neuter ;  but  tlie  borrower  and  lender  Ui  c  not 
in  the  view  of  gameflers.    MS.  Rep. 

3,  Upon  a  trial  at  Guildhall,  in  an  indebitatus  affumpHt  for  mo- 
ney received  to  the  ufe  of  the  plaintiff,  the  cafe  was,  the  plaintiff 
was  co-obligor  with  J.  S.  to  the  defendant,  and  between  J.  S.  and 
the  defendant  there  was  an  ufurious  contra^ ;  the  plaintiff  paid  part 
of  the  money  to  the  obligee,  and  after  pleaded  thejlatute  ofufury  upon 
this  bend,  and  this  is  adjudged  an  ufurious  bond ;  upon  which  he 
brought  this  adtion  for  the  money,  which  he  paid  before  the  bond 
was  proved  ufurious ;  and  the  queftion  was  if  the  action  lay  :  and 
Holt  Ch,  J.  feemed  to  incline  ftrongly  that  it  did  not  lie ;  for  here 
there  was  a  payment  a£fually  made  by  the  plaintiif  to  the  defendant^ 
in  fatisfaSiion  of  this  ufurious  contrad ;  and  if  they  will  make  fuch 
contra^s,  they  ought  to  be.  puniflicd ;  and  he  was  not  for  encourag-> 
ing  fuch  kinds  of  indebitatus  aifumpfits ;  for  it  is  like  to  the  cafe  of 
bribes,  an^he  w:bo  receives  it  ought  to  be  puniihed,  but  he  who 

^  g^ives 


penalty.— 
Ld.  Chan- 
cellor, in 
the  cafe  of 
Bofanquet 
v.  D>t(h- 
Wood, 


1  Salk.  21. 
pi.  2.  Tom- 
kins  V* 
Bemet,  S. 
C.  though 
faid  to  be 
coram 
Treby  Ch, 
J.  and  that 
Treby  Ch. 
J.  allowed, 
that  where 
a  man  pays 
money  on  a 
miOake  in 
an  account^ 
or  where 
one  pays 
money  ua- 


^rutV 


3^5 


gLVt%  them  ought  not  to  be  encouraged  ]by  any  vrtv  to  reeover  his  jer,  or  fey 
money  again.    Skin.  411.  pi.  7.  HiD.  S  W,  &  M.    Tooikins  v.  »mcerdc. 

O^^^Cl.  reaConabIc 

he  (hould  have  his  money  again  5  but  where  one  knowingly  pays  money  upon  an  iUegal  confi- 
dcration,  the  party  Chat  receives  it  ought  to  he  puniftied  for  his  offence ;  and  iht^nrty  that  fays  k 
is  fareicefts  cr'tmnit.  And  there  is  no  reafon  that  he  (hould  have  hi$  money  again ;  for  he  parted 
with  it  freely)  &  voUnti  n»nfit  mjuria.-'-^^S,  C.  cited  by  Ld.  Chancellor  in  the  cafe  of  Bos  an4^u  k  t 
.V.  DASHW00D9 1 1  Nov.  1734.  MS.  Rep.  And  his  lordihip  faid  that  this  feems  to  be  a  right  au- 
thority,  and  that  that  a£lion  muft  be  founded  upon  the  ift  or  zd  daufe  of  the  (Utute»  that  the  firft 
prohibits  receiving  mm-e  thin  6  1.  per  cent.  And  if  a  contraft  is  made,  fuppofe  on  the  loan  of 
500 1.  to  pay  10 1,  per  cent,  and  30c I.  part  is  paid  back  again,  there  is  not,  ftriAly  fjicaking, 
more  paid  illegally  till  more  than  principal  and  legal  intereft  it  paid  back ;  fo  that  this  would  not 
be  a  payment  contrary  to  the  aA  of  parliament.  It  does  not  appear,  but  rather  imports  chat  all 
was  not  paid,  but  led  than  the  money  originally  lent.  Then  as  to  the  ad  claufe,  that  makes  the 
contra^  void,  and  polf^bly  upon  that  part,  it  might  be  thought  too  hard  to  fay  that  if  a  perfoa 
fubmits  to  pay  the  moneyi  when  he  hath  liberty  at  law  to  avoid  the  contract,  he  ihall  have  an  ac- 
tion* to  recover  the  money ;  and  he  did  nut  fee  how  the  Court  could  diHinguifli  between  fur- 
plus  and  legal  interei^  t  and  therefore  lie  tlKMiglit  tliat  determination  perfedly  right.  The  mean- 
ing of  volenti  non  fit  injuria  is  carried  farther  than  is  reafonable  to  lay  Itrefs  upon.  Particeps 
criminis  is  alfo  carried  too  far ;  though  the  party  fubmits  to  the  oppreiTion,  yet  he  is  Hot  particeps 
criminis ;  but  there  is  no  reafon  why  lie  ihould  profit  by  it,  if  he  recovered  what  was  really  lent. 
But  the  queftion  is,  whJt  meafure  a  court  of  equity  ihould  go  by  in  this  cafe  ;  and  though  tliis 
court  will  not  differ  with  the  courts  of  law  in  conftruftion  of  what  is  the  law,  yet  in  application 
4)f  the  rules,  as  well  as  pi'occedings,  it  will  differ.  The  d^ire^lion  of  the  net  is,  that  none  Ihall  take 
more  for  the  loan  of  money  than  6 1,  per  cent,  that  is  the  thing  principally  guarded  againft  by  the 
(tatute  ;  and  the  other  claufes  by  which  the  contra^  is  made  void,  and  the  party  made  fubjedl  t» 
a  penalty,  are  to  iaforce  obedience  to  the  law,  and  to  prevent  the  pra<5lice,  but  this  court  is  ti<it 
for  criminal  proceedings ;  and  as  to  thofc  the  party  muft  take  his  remedy  in  a  proper  court ;  but 
if  there  be  a  bond  or  a  mortgage,  and  a  fuit  for  recovery  of  the  money  due  tliereupon,  the  defeniU 
ant  may  plead  the  u furious  contiact  as  well  in  this  court  as  at  law,  and  avoid  tlis  contra^ 

4.  Defendant  is  not  obliged  to  dlfcGver  any  ufurious  contrail 
unlefs  the  plaintiff  offers  to  waive  the  penalty.  MS.  Tab.  tit. 
Ufury,  Jan.  24,  1724     Brand  v.  Gumming. 

5.  A.  entered  into  a  bond  to  B.  for  a  fum  of  money,  to  pay  6  Lper  g.  c.  cited 
cenU  intereft.     Afterwards  A.  being  unable  to  pay  off  the  bond,  Arg.  in  the 
confented  to  pay  10/.  per  cent,  iot  th^  mon^y^  and  continued  paying  at  "fe  of 
that  rate ftfr  l^yezTS,   B.  died.    A. becatoi bankrupt.     Theaffignees  Hincs.^* 
of  A.  brought  a  bill,  and  thereupon  the  executor  ofB.  was  decreed^  Cafes  in 
by  the  Maiter  of  the  Rolls,  to  account  \  and  that,  for  what  had  been  Equ.  m  Ld. 
really  lent,  legal  intereft  (hould  be  computed  and  allowed,  and  what  ^mc°\i-. 
had  been  paid  more  (hould  be  deduced  out  of  the  principal  to  be  anda'ifouV 
due  on  the  account,  and  ifB*  had  received  more  than  luas  due  with  where  it  is 
legal  intereft^  the  fame  to  be  refunded  by  the  executor,  and  the  bond  [f^ou^jjfthe 
to  be  delivered  up.     And  afterwards  the  Ld.  Chancellor  affirmed  fUtutedoes 
the  decree;  but  (aid,  he  did  not  determine  how  it  would  be,  had  all  not  go  fo  far 
the  fecuritics  *bcen  delivered  up,  that  not  being  before  him.   i  Cafes  ^^J"  j,!['^® 
in  Equ.  in  Ld.  Talbot's  time,  38  Mich.  8  Geo.  2.    Bofanquett  v.  receiving 

Da(hwOod.  f  ^e  ufunous 

interefl  lia- 
ble to  refund ;  yet  having  prohibited  the  taking  beyond  fuch  a  fum,  and  avoided  the  contract,  the 
taking  it  is  a  breach  of  the  ilatute,  and  the  adlual  r.'sceipt  of  the  money  will  (in  a  court  of  equity) 
jnake  him  liable  to  refund,  the  wrong  being  the  fame,  wbeth^er  the  ufurious  intereft  has  been  ac* 
tually  paid  or  not. 

In  this  cafe  it  was  faid  by  Lord  Chancellor,  fuppofe  a  mortgagor  makes  a  covenant  for  a  col- 
lateral advantage  above  legal  intereft,  not  for  payment  of  intereft ;  as  in  confideration  of  a  fum 
to  enable  one  to  build,  another  fhould  grant  gix>und*rents  which  are  above  the  value  of  legal  in- 
tereft ;  yet  even  in  things  of  this  kind  not  ftridUy  within  the  ftatute,  this  court  will  not  allow  fuch 
advantage,  but  lelieve  the  bonxiwer.  And  he  faid,  that  if  an  a6lion  of  law  is  brought  upon  an  ufu- 
rious contract,' rir^r-f  is  no  dividing  the  wbole,  the  ufuiious  plaintiff  titb<r  hfts  or  gains  the  tvBoIe  ;  but  fup- 

pofie  tl^e  burruwer  nUintitfj  is  there  m  mcdiua  K»  go  by  to  tii«k«  ch«  wing  ^^grecable  ta  vim  ftatute. 

BUls 


Bills  waiYhtg  the  penalcf»  where  the  plaimifFfiAmits  to  pay  the  princqial  vrkh  legal  intercf!; 
£reqiienC|  and  decrees  thereupon*  Where  part  of  the  money  is  advanced  only,  it  is  ufual  to  fenJ 
it  to  the  mailer  to  fee  what  was  really  lent;  but  this  court  does  roc  meddle  with  penaltie?,  unlefs 
CO  reUeve  zgdxaft  them>  hut  does  that  which  is  reafonable,  and  brings  things  to  a  proper  ftandard 
between  the  parties  j  So  that  it  is  plain,  where  the' bill  is  to  redeem,  the  Court  may  dired  thac 
legal  intereft  may  b«  computed  for  it,  and  illegal  intereft  onght  m>t  to  have  been  paid,  and  (hall 
he  employed  to  the  right  purpofe.  *  Volenti  non  fit,  &c.  may  be  faid  in  every  hard  bargain.  But 
the  crime  arifes  from  the  extortion  of  the  lender,  and  not  from  the  necefliey  of  the  borrower. 
The  language  of  the  aA  calls  thefe  contrails  fraudulent  and  eovenous  $  and  (hall  not  a  court  of 
<equity  ifiterpofe  to  prevent  them  ?  It  is  reafonable  it  Ihould,  aod  this  may  make  gentlemen  a  lic« 
tie  more  cautious  how  they  enter  into  thefe  contraAs  And  is  a  cou^t  of  eqnicy  -  s  thus  interpofing 
a  departing  from  the  aA  ^  Or  is  it  not  inforcing  it  ?  And  if  it  (hofrld,  in  purfuing  its  own  rules,  go  a 
little  farther  than  the  courts  of  law  would  do,  I  do  not  know  that  any  honefl  man  in  the  king* 
dom  need  be  forry  for  it.  As  to  refunding,  his  lord(hip  aiked  if  there  ever  was  a  fait  for  redemp* 
tion  where  it  was  not  decreed,  that  if  the  party  w|s  overpaid  he  (hooM  refund  ?  \(  a  man  re- 
ceives what  is  not  his  own,  mvA  he  keep  it  ?  If,  indeed,  the  fecurittes  lud  all  been  delivered  up, 
and  no  other  foundation  for  a  fuit  than  to  have  the  money  refunded,  chat  might  have  had  another 
ccinfideration.  But  he  faid,  it  is  the  conftant  courfe  of  the  Court,  chat  where  there  is  a  fuggeftion 
Chat  the  party  is  overpaid,  the  order  is  always,  that,  if  it  ii  foy  the  party  recdving  (hall  reAind. 
MS.  Rep.  Nov.  ix.  1734*  S.  C. 

♦[316] 

For  more  of  Ufury  in  General,  fee  ZWcmttWI  aiUl  153tfQmi:|> 

ColUX'ttonf  7  and  other  proper  Titles. 


SltlAtaxe- 


ii6 


UtU\s)Xi^. 


[A]    Error.     Utlawiy.     [In  the  Refurn.]        J^{;^/^Yo  ""^ 

this  in  Roll. 

[  I.  TF  outlawry  oftw9  be,  that  they  juarU  exa£ii  nm  comparui"  s.  p.  Cro.  T. 
X  '■''*^  ^P^^'^  which  they  were  outlawed  ;  this  is  erroneous,  3S^«  pi*  »/• 
becaufi:  it  is  not  nee  torum  aliquis ;  for  peradventure  one  of  thein  *r^r  ^"'^ 
a(>peared.   M.  14.  Ja.  B.  R.  Arney  and  Watkins,  reverfed  for  this,  brought 
Mich.  II  Jac.  B.  R.    Clark's  cafe  adjudged.  H.  13  Ja.  B.  R.  the  out. 
•  Tavemer's  cafe  adjudged.  ]  |;^7,-f 

Mich.    11  Jac.  B.  R«  Middletun's  cafe-  ■         .S.  P.   2  Roll.  Rep.  400.   Mich.  £i  Jac.  B.  R. 
The  King  v.  Mifler.  S.  C.  accordingly.  Palm.  3t6.  S.  P.  3  Mod.  89,  90.  Hill.  1  Jac. 

1.  B.  R.  Ation.  accordingly. 

*  RoU.  Rep.  a9S.  pi.  X  I.  S.  C  accordingly.  3  Bulft  171.  the  King  v.  Taverner.  S.  C.  biu  ' 

S.  P*  does  noc  appear. 

[  2.  If  an  outlawry  be  Mumed  in  this  manner,  ad  comitatum  +®*'*^'"g 
nuum  tentum  apud  GceJIriam  in  comtatu  Suffex^  i^c,  it  is  erroneous,  ^^J^^  c. ' 
becaufe  it  is  not  ad  comitatum  nuum  Suffix  tentumy  ice.   For  though  that  it  is 
It  may  be  intended  that  it  was  at  the  county  of  Sufiex,  becaufe  Suf-  ««;or;  per 
fex  comes  after,  yet  it  is  not  reafon  that  a  man  fhall  lofe  his  goods  y^^'^^ 
by  intendment.    P.  7  Ja.  fi.    Whitting's  cafe  adjudged  and  re-  And  (o  it 
verfed.    +  6  H.  7.  15.  b.  11  H.  7.  10. 1  ^  wasin a 

'  #  J  manner 

"^agreed ;  but  Che  attorney  of  the  king  contra,  and  that  no  county  but  the  county  of  Sajftx  can  be 
held  there^   ■  ■  Br.  0tlagary>pt.  43.  cites  S.  C.  &  P.  becaufe  it  fays  not  in  what  ctuniy. 

•So  wliere  A.  was  outlavt ed  for  murder,  and  it  was  moved  for  error,  that  the  (her.. t  returned  ad 
coat,  matm  tentwH  apud  D,  in  the  county  of  NortbunAerlandy  when  it  Ibould  be  in  comitafu  wo  Norihum" 
krite  tentum,  &c.  And  this  was  held  error  per  Curiam,  according  to  the  cafe  in  6  H-  4.  where  th* 
return  was  ad  comitiitum  roeum  Soraerfet  centum,  and  was  therefore  lield  erroneous,  becuufe  the 
iame  perfon  may  be  (heriff  of  feveral  counties,  as  of  Surry  and  Sulfex ;  and  fo  of  Huniingtou(hiie 
and  Cambridgediire.    %■  Roll's  Rep.  52.  Mich.  16  Jac.  B.  R.  Alder's  cafe. 

So  where  the  court  was  faid  to  be  held  ttt  tU  couttiy  of  Hereford,  but  becaufe  it  did  not  fay /or 
ihi  couniy,the  outlawiy  was  reverfed.    %  Keb.  xz8.  pi.  S3.  Mich.  tS  Car.  2.  B.  R.  the  King  v. 

ToftOD. 

»  ^0  where  the  frocUtmationt  were  returned  to  be  W  comitatum  meum  teni,  afudfuch  a  ^Aiff,  in  com, 
fradl^Of  inftcad  of  *re  comitatu,  the  outlawry  was  reverfed  j  for  anciently  o.-C  flieriff  had  a  or  -j 
cQunticty  and  might  hold  the  court  in  one  county  for  another.  Vent.  xo8.  Hill,  zi  Car.  a.  B.  R« 
AnoD. 

So  where  the  (berifF  in  the  return  of  the  exigent,  had  returned  ixigi  feci  ad  conatatH/n  mem  Unt» 
fro  c^mitau  ftctdia,  apud  Paynfiaick,  and  it  did  not  appear  that  Panyfwck  was  in  the  county;  and  fcr 
that  caufe  11  waa  reverfed.    Freem.  Rep.  eaf.  pi.  709-  Mich.  1680.  the  King  v.  Mafon. 

S9  where  error  to  reverfe  an  outlawry  for  murder  was  affigned,  that  it  did  notyptwr  upon  the  »r- 
tumvf  the  exigt^  in  tit  prim  iXcit*  thai  tit  court  wat  btidpro  comitatm^  it  was  rCTerfed.  t  **•*•*"  ^' 
HilK  I  Jac  a.  B.  R.  Anon.  *[  ^  1 7J 

[  3.  If  the  names  of  the  coroners  who  outlawed  the  party^  an  not  RoiLRep. 
f0t  isito^  the  rtcordy  it  is  erroneous.    M«  13  Jac.  B.  R.  adj'udged.  ^66.  pi.  38. 
Earless  cafc.]  '  ^c.»c. 

•*  cordmgly, 

aad  fays  the  clerk  informed  the  court  that  their  names  eilght  to  be  put  to  tbo  judgment  of  outlawry 
in  all  counties  beiidea  London  ;  for  that  there  it  is  not  uf  ual. 

Where  a  return  was  quod  ad  quart  urn  cpmitaturti,  &c.  non  temparoeroBr,  'de?  fnjm£eiiim  c* 
nnmmum  ^ttankntt*  b«t  did  ils#/Ww  tkm  ikftri  it  my  conmr.  er  kit  «|W*    TII6  OOitit  OOUDtcd  there* 

VouXXa.  A  a  •M 


3^7  QttetolS* 

of ;  for  all  the  exigents  in  tendon  are  fo  returned  where  the  mayor  is  coroner.  Cro. }.  35S.  pL 
17.  Mich.  II  Jac  B.  R.  MidilletDn's  cafe.*»But  where  one  was  outlawed,  and  afligncd  for  error 
that  be  was  oiitlawe^l  per  judicium  corunatoruniy  and  did  pot  (hew  the  name  of  any  of  the  coro- 
ner^, the  judgment  for  cbis  caufe  was  reverfed.  Cro.  J.  52|.  pi.  7.  Pafch.  16  Jac.  B.  R.  Patrick's 
cafe. 

Outlawry  upon  the  ftatute  of  recufancy  was  reverfed  in  error*  becaufe  It  was  per  judicium  co- 
ronatorunu  and  did  not  name  them.  Palm.  iai«  Mich.  xS  Jac.  B.  K.  Markl.am  v.  G.ai grave. 
^-Aod  after  1  fcire  facias's  ad  audienduni  ei  rores,  and  upon  default  of  the  defendant,  and  exami- 
nation oflhe  jurors,  judgment  was  entered  that  it  be  reverfed.  But  at  the  eed  of  the  teim  the 
Icing's  attun^ey  informed  the  court  for  the  king,  that  this  outlawry  was  certified  into  the  Exche^ 
quer.  and  that  the  exigeni^  which  is  the  ground  of  the  uutlawry,  is  good,  and  had  the  names  uf 
the  coroners ;  *nd  that  the  courfe  of  the  hank  is  fo,  to  make  entries  wiihdut  particular  names  of 
the  coroners  in  the  roll,  but  relation  is  had  to  the  original  writ,  and  allegod  diminuii(»n  in  the  re- 
cord, and  prayed  a  certiorari  to  the  cuftos  brevium  for  the  writ.  The  court  doubted  if  he  (hould 
be  admitted  to  this  after  judgment  given;  for  by  what  appeared  tothecoutt,  the  record  before 
them  was  error.  But  it  was  held,  that  though  the  party  himfclf  was  bound  hy  this  default, yet  the 
king  was  not ;  and  as  to  the  judgment,  it  was  in  the  bre  ft  of  the  judges  all  this  term.  And  as  in 
<iua.  imp.  againft  1,  if  the  right  of  the  king  appears,  the  court  ought  to  award  a  writ  to  the  bi- 
fiiop  for  his  clerk,  who  is  party,  fo  here.  And  the  original  was  certified  up<in  a  writ  of  dimiou- 
tioii,  with  the  names  of  the  coroners ;  whereupon  judgment  as  to  this  wa!>  recalled.  But  after- 
wards the  judgment  wa»  reverfed  for  vaii^ince.  Ibid.  ■Ci'o.  J.  576,  577.  S.  C.  but  S.  P.  does 
not  appear. 

The  judgment  in  an  outlawry  was,  ideo  per  judicium  A,  H,  and  C,  armgerosy  and  omitted  eontuttc» 
rts,  atul*  cemieatus  ft\c{Hc'iii  and  it  was  iield  clearly  that  both  were  error.  Palm.  43.  Mich.  17 
Jac.  B.  R.  Anon. 

*  S.  P.  2  Roll.  Rep.  Sa.  Anon.  S.  P.  and  feems  to  be  S.  C. 

S.  P.  Dyer        [  4-  <5tf/  otherwife  it  is  upon  an  outlawry  in  London^  becaufe 

317.  a.  pi.  there  the  ufe  is  not  to  put  the  rmnts  of  the  coroners.  M.  13  Jac. 
e.  Mich.  14  R    p    1       "^  ^ 

&i5Eliz     ^•■^•J 

that  the  return  in  London  is  made  generally,  without  faying  per  judicium  coronatomm.  ' 

Cro.  J.  531.  pi.  II.  Pafch.  17  Jac.  B.  R.  Garrard  v.  Regem,  exception  was  uken  for  wm  aamg 
4my  coroners.  Sed  non  allocatur  ;  for  this  outlawry  was  in  LondM^  where  there  is  not  any  coroiieri 
but  the  mayor  for  the  time  is  perpetual  coroner  j  and  the  courfe  is  not  to  return  theie  per  judi- 
cium coronatorum,  but  geuraltj  ideo  utlu^atus  ejl, 

3  Buift.  [  5-  If  there  are  only  14  days  between  the  2  counties  in  the  return 

17 1.  Fafch,  of  the  exigent^  it  is  erroneous.    H.  13  Jac.  B.  R.  Tavemcr's  cafe 

vcnicr,  S.  C.  accordingly.— Roll's  Rep.  195.  pi.  1 1.  S.  C.  accordingly. 

[6.  If  a  man  be  returned  outlawed  in  this  manner)  ad  comitatum 
meum  S.  tentumi  ^^*  onno  regni  domini  noftri  Jacobi^  Uc.  leav- 
ing out  this  word  (regis)  it  is  erroneous«JP.  7  Jac.  B.  Burford*§ 
cafe  adjudged.  ] 

[  7.  So  if  the  return  be  ad  comitatum  meum^  (Ac.  anno  44  reginay 
leaving  out  (Elizabetba)  it  is  erroneous,  P.  7  Jac.  B.  Braundling's 
cafe  adjudged.  ] 
[518]       [  8.  If  the  return  of  the  exigent  be,  ad  comitatum  meiim  Oxon  ten^ 
tmn  apud  Oxon  22  Juniiy  6  Jac.  Angli^y  lie.  (i  Scotia  42*  exa^his 
J-  _A_  ^  b*  non  ccmparuit  ad  comitatum^  iic.  tentum^  Wr.    19  JuUi  anno 
•  ViA.%oi,frpr^i^o^    *M  comitatum  meum^  (ic.     16  Augidli  anno  6  Jac. 
Attglia  &r  Scotia  43,  (ic.    The  return  of  the  2a  county  is  no't 
good,  becaufe  it  is  not  Anglia  \  for  though  the  xft  and  the  3d  arc 
good,  and  therefore  the  2d  may  be  intended  to  be  fo  alfo,  yet  be- 
caufe it  fhall  not  be  taken  by  intendment^  it  is  not  good.     H.  7 
Jac.  B.  Per  euriam.  Pen's  cafe.  ] 

[  [9]  8.  If  a  return  upon  an  exigent  in  London  be,  adhujlingte^^ 
ientum  in  GuildhaUa  civitatis  London  tali  die  A  B.  exa^us  fuit^  tsT 

non 


titlatdtp*  3^^ 

*  •         •  • 

mn  tomparuit^  it  is  not  good^  becaufe  there  are  two  huttings  in  *  Br.  Er- 
London,  one  ;is  de  communibus  placitis,  the  other  is  de  placitis  S'j^sl'ct^ 
terrz,  by  which  in  fuch  cafe  he  ought  to  fay  apud  huftingum  di  -.-Br.  \ 
piacitis  UrrsBy  or  communibus  placitis^  or  otherwile  it  is  uncertain  Udagaiy^ 
in  which  huftings  it  is,  and  lb  not  good.     ♦  6  H.  7.  15.  b.  faid  to.  J^'^^l^S?** 
be  adjudged  erroneous,     1 1  H.  7.  10.  faid  to  be  ufed  feveral  times  on  a  recor* 
to  defeat  an  outlawry,  by  leaving  out  of  thofe  words  (communibus  very  ia 
placitis.)  dfA^,^ 

^  *  outlawry 

upon  it,  the  jadsroent  (among  the  errors)  wns  reverftd,  for  that  the  fheriff  returned  tliac  he  was 
outlawed  in  hul^mgisy  and  did  not  fay  in  huflinps  de  communibos  pUcitif.  Cuo.  £.50*  pi.  i. 
Mich.  aS  U  29  £li£.  B.  R.  Lancelot  v.  Johns.— «—*It  was  affigncd  tor  error  to  reverie  an  out- 
lawry^  that  the  prodam^wm  of  otitlawry  eommtmced  in  the  btfiings  dt  tftmrnimhui fladtu  to  proceed  upoti 
the  exiseoty  tmd  that  tht  Lft  prKlameoi'in  wat  in  the  bmfitngs  depladtii  Nrrde ;  and  therefore  ill  for  the 
variance.  But  the  court  doubted  (  fur  there  are  precedents  that  the  faid  huftings  are  held  altema^ 
tim  every  fcirtnight,  &c.  Cro.  J.  660.  pL  10.  Hill,  ao  Jac.  B.  R.  Archer  v.  Daiby.— — — Palm. 
ayS.  Hill.  19  Jac.  S.  C.  fays,  that  upon  examining  two  clerks  of  the  huftings  upon  oath,  they  in- 
Ibrmed  the  court  that  proclanaation  of  outlawry  may  be  made  either  In  placitis  terrae,  or  in  com* 
mouibus  placitis;  but  tv^  it  comnuncts  in  tU  on/,  ii  is  mt  th  courfe  to  ckitnge  or procttd in  the  tuber  % 
hn  in  cafe  At  alhcato  comittttu,  the  coiu-fe  is  to  proceed  in  the  next  hufting,  though  it  he  not  of 
the  fame  nature  as  the  hufting  where  the  proclamation  commenced.  And  tlie  court  aftrrwanls 
aifented  to  this  courfe,  becaufe  the  words  in  the  proclamatieos  an  ad  froxiimm  hnjlingtm  tutm  tjagi 
facias, 

m 

0 

10.  Capias  liTued)  the  IherifF  returned  non  invent  for  non*e/i  in* 
ventusy  and  the  defendant  was  outlawed,  and  this  alleeed  for  error ; 
ai)d  it  was  awarded  errors  quod  nota.  Br.  Error,  pf.  igOt  cites  9 
H.  5.  12. 

1 1.  The  (herifF  returned  that  cepit  corpus  W,  N,  and  one  J.  S. 
refitted  him^  and  upon  this  7.  S.  was  outlawed  upon  procefiy  andwith'^ 
out  addition^  and  well  in  this  cafe.  But  it  was  reverfed  by  writ  of 
error,  becaufe  he  did  not  return  the  place  where  thejhid  refcous  was 
made.     Br.  Error,  pi.  194.  cites  10  £.  4.  15. 

12*  Proclamation  ifllied  to  the  iherifF,  who  returned  the  writ 
thus,  quod  virtute  iftius  brevi^  proclamari  feci  od  comitatum  meum 
Senium  tali  dicj  but  does  not  mention  the  year.     This  return  is  ill  j    ■ 
per  Curiam.    Br.  Return  of  Writs,  pi.  3.  cites  27  H.  8.  29. 

13.  The  Jherijf  who  Wds  out  of  his  o^ce  returned  a  proclamation 

upon  an  exigent;  and  therefore  the  jufticcs  held  that  tne  outlawry 

was  void  by  the  ftat.  6  H.  8.  and  awarded  that  no  procefs  be  made 

upon  it.    D.  41.  b.  pi.  8.  Trin.  30  H.  8.    Anon. 

'  14.  In  debt,  upon  the  exigent  a  writ  of  proclamation  iflued  ac-  Pal.  6;.  pL 

cording  to  the  ftatute,  and  Wd&  returned ferved^  but  the  Jheriff  had  3**  ^-  ^-  ** 

not  put  his  name  to  the  return  \  and  therefore  the  outlawi^  was  chal-  wordl^axiy 

lenged.    Dyer,  Brown  and  Wefton  thought  this  no  cauie  ofrtvtr^  the  aSH.  s. 

fill,  it  appearing  by  the  return  that  he  was  legally  demanded  j  for  $-  C^Wch 

the  words  are  ad  comitatum  meum  tentum,  &c.  proclamari  feci ;  {^jn^p^t 

ib  that  it  appears  to  have  been  done  by  the  fheriff;  and  the  ftatute  made  ay  H« 

«f  York  only  lays  a  penalty  on  the  flieriff  for  n^t  fitting  his  name  to  ?J|J^. 

the  return  ctf  a  writ,  but  nis  not  doing  it  is  nof  errors  though  if  j^^l^^^ 

«K>thinfi;  be  written,  nor  any  return  made  pn  th^  t?ack  of  the  wri^  •  Br.  Ir- 
this  wul  be  *>*•..«       .  .-  ..*.-.«-.  •  ^ 

26 


omitted  in  ttie  return, 
wercL  many  precedents  ^ere  returns  for  tbif  ^Siult^  were  adjudged 

A  a  1  ioful^^iwX* 
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infufficient*    But  Dver  laid  we  will  be  advifed  of  it.   Mo.  6$-  pi* 
1764  Trin.  6  £Uz.  Anon. 

15.  Upon  a  recovery  in  debt  and  oudawry  upon  it,  errors  were 
affigned.     ift.  The  defendant  brought  debt  againft  Lancelot  and 
'J.  ^.  and  the  IberifF  returned  quod  non  habent  bona  aut  catalla 
quod  fumaumiri  pojfint  \  whereas  it  ought  to  be  fer  ^uod  [qua'] 
fummoniri,  &c.    2dly.  It  ought  to  be  neque  eorum  'aliquis  habet* 
3dly.  It  is  returned  quinto  exa£fi  fuere  per  quod  utlagati  exijlunt^ 
whereas  it  ought  to  be  per  judicium  coronatorum  utlagati  ^  for  they 
arc  judges,  and  the  certificate  is  to  be  by  them ;  and  for  thefe  er- 
rors the  judgment  was  reverfed.    Cro.  £.  50.  pi.  2.  Mich.  28  & 
29  Eliz.  B.  R.  Lancelot  v.  Johns. 

16.  A  man  was  outlawed,  and  the  (hcriff  returned  that  onfuch  a 

dayt  omnes  li  Jingulas  proclamationes  fieri  feciy  but  did  notjhevj  that 

0njuch  a  day  he  made  thefirft^  andfuch  a  day  thefecmd,  ttc,  and  this 

being  affigned  for  error,  the  outlawry  was  reverfed.     Goldlb.  97. 

pi.  16.  Trin.  30  Eliz.  Anon. 

Cro.E.«i5.       I  J,  An  exigent  iffued  into  London.    The  fherifF  returned  that 

?^fch!ti     ^^  ^^^  proclaimed  the  party  de  comitatu  in  comitatum  quoufque; 

Eliz.  B.  R.    whereas  he  ought  to  fay  de  hujfingo  in  hujiingum ;  and  it  was  held 

s.  c.hcia     Mr  Cur.  to  be  clearly  error;    Le.  326.  pi.  ^ko.  Trin.  31  Elia. 

f'rLo';.  £  R.  Marfli's  cafe.  ^  ^        F     ^:>y 

147.  S.  C»  but  s.  p.  does  not  appear. 

18.  Capias  utlagat,  wzs  awarded  25  Eliz*  and  was  returnable  35 
Eliz.  and  fo  merely  void ;  "for  every  capias  ought  to  be  returnable 
the  enfuing  term,  for  the  mifchief  which  otherwife  might  befal  the 
prifoner,  to  be  kept  always  in  prifon,  as  appears  21  H.  7.  16.  8  E. 
4.  4.  Dy.  175.  and  then  he  was  never  lawfully  his  prifoner,  and 
might  well  let  him  at  large.  Cro.  Eliz.  467.  (dis)  pi.  17.  Hill.  38 
Eliz.  m  B.  R.  in  cafe  of  Ne£ior  &  al*.  v.  Gennet. 

19.  A  perfon  was  outlawed,  but  becaufe  it  did  not  appear  by  the 
'  return  that  the  judgment  of  the  oi^lawry  was  by  the  coroners^  as  it 

ought  to  be,  it  was  reverfed  upon  error  Drought.     Cto,  £.  648.  pi. 
3.  Hill.  41  Eliz.  B.  R.  Beverly  v.  Beverly,  cites  2r  H.  7.  73. 

.20.  Outlawry  was  reverfed,  becaufe  ift,  it  was  notjiewn  where 
the  outlaw  was  inhabiting.  2dly,  becaufe  it  was  (hewn  that  procla- 
mation was  made,  but  not  that  it  was  made  at  the  parijh  church 
whercy  &ci  Mar.  20.  pi.  46.  Pafch.  15  Car.  Anon. 

21.  An  outlawry  was  reverfed,  becaufe  the  place  wherg.  the  coun^ 
ty  court  was  held  is  not  Jhewn  in  the  fecUhdo  exa^us.  Sty.  451, 
rafch.  1655.  Anon. 

22.  Exception  was  taken  to  the  return,  that  the  value  of  the 
lands  in  toto  was  found,  bat  not  the  value  of  even  particular  parcel* 
Sod  non  allocatur.    Hard.  7.  pi.  7.  Trin.  1655.  Crofe's  cafe. 

)i  Mras  af.  23.  Error  to  reverfe  an  outlawry  in  high  treafon  was  affigned, 
figneU  for  ^2X  it  did  not  appear  where  the  hu/lings  were  held;  for  it  is  at  a 
th^'btfti^s'  ^^^^  of  huftings,  without  faying  pro  civitate  London.  The  ouU 
,,rf/4iid  tob€  lawrv  was  reverfed,  4  Mod.  366.  Mich.  6  W.  &  M.  in  B.  R. 
^ri'dincivU    xhQ  tiijg  and  Queen  v.  Sir  Tho.  Armftrong:. 

faU  London,  «  -^  o 

:!nd  not  f>r9  civitate ;  and  therefore  tbe  outla^Ty  wu  reverfeU.    a  Bamardt  Rep.  in  B.  R.  29S. 
Tria*  6  Ceo.  2.  Mortiu  Y.  DuffielU.' 

(A,  2)  Errort 


mssmi^  3«ak 
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(A.  2)    Error.     Outlawry  void  for .  Uncertainty  in  '^^^^^ 

the  iimt. 

• 

[  I.  IS  ai»  outlawry  be,  that  the  party  fujt  exaShis  at  3  feveral- 
^  timtSj  anno  lO  Jac,  and  that  hc/iiit  quarto  9xa£fus  25  £e 
Februariiy  (ff  non  comparuit  without  any  year,  and  quinio  exaHus 
Juch  a  day  in  March  lO  Jac.  Though  it  may  be  intended  that  he 
was  quarto  exa£tus  in  10  Jac.  yet  an  outlawry  (ball  not  be  good  by 
intendment  \  for  p<ni4venture  die  clerk  would  h^ve  made  it  quarto 
exadus  anno  8  Jac.  before,  which  had  been  clearly  ill*  M.  14  Ja. 
B.  R.  Chapman's  cafe,  reverfed  for  this.  And  the  court  (aid,  that 
it  is  not  like  to  the  cafe  of  Co*  4*  of  a  caption  before  a  coroner  in 
the  countjy  which  is  intended  of  the  county^  becaufe  that  is  by  way 
of  expofition  of  a  word,  but  here  is  a  defeat.  ] 

[  2.'  If  a  man  be  imprifoned  at  the  time  of  the  outlawry  pronounced^  l^'tt.  r.  43% 
It  is  erroneous,  be  it  in  outlawry y%r  felony^  or  in  a  perjonal  a^on.  s!!V*ana^* 
7  H.  6.  25*  38  Air.  27*  3  H.  6.  46.  b.   X  H*  7.  13.  b,  21  E.  4*  co.  Lio. 

73.  b.]  iS9.b.  foys 

notiiy  the 
original  is  reverfera  tiel  ntlagarie  per  brief  de  error.    But  though  imprironment  be  go<ki  caufe  to 
rei'erfe  aa  imcl^wry,  yec  icmuft  be  fy  ftroccfs  ofLtm  ia.  im^itum^  aad  not  by  conl'eoc  or  covin }  for 
fuch  imprifonment  fl\a11  pot  avoid  the  ouilawrvi  becaufe  upon  the  nutter  it  is  his  .own  act. 

He  ought  f  fay  tmdtr  wUfe  cufioJy,  cmd  in  xohnt  county^  anil  if  not  it  is  flOC  gOody  lod  he  (hall  bf 
hanged,  and  ought  to  alrer  his  plea.-   Br.  Vtlagary,  pi.  69v  cites  i  H.  7.  i|. 

Ttus  plea  and  tba  %  next  belong  more  propeirl^  to  ( A..4) 

[3.  If  a  man  be  in  the  bujinefs  of  the  king  by  commandment,  by  let^  s.  P.  Br. 
ters  patently  at  the  time  of  an  outlawry  pronounced,  it  is  erroneQUS,  Utiagary, 
J I  H.  7.  <•  1  P*-  79.  cites 

'    -^  ^  II  H.  7.  5. 

and  it  ihaU  be  trira  by  the  letters  patents. 

[4.  If  a  man  be  in  Calais,  under  a  captain  there  in  the  JHng*sfer'^  S.  R  and  i« 
vice,  at  the  time  if  the  outlawry  pronounced,  it  is  erroneous.     1 1  J^  ^ 
H*  7*  5.  2  E.  4.  I.  4  £.  4. 10.  b.  Co.  Litt.  74.  Co.  9.  Abbot  de  certifica- 
Strata  Marcella,  3i«  b.  1  cion  of  the 

captain.  Bri 
UtUgary^  pL  79.  cites  2  x  H.  7. 5^-^— S.  P.  Ibid.  pL  47.  cites  9  E.  4.  1% 

5.  At  the  feilions  held  at  Lancafter  die  Lunx  in  fefto  San£bt 
Bartholemei  apoftoli,  capias  was  awarded  returnable  die  yovis 
poft  fejium  San&i  Barth.  and  did  not  fay  proximo  poft  fejlum  San^i 
Barth,  proximo  futur*  where  it  is  incertain  whether  itjhaU  be  the  next 
die  Jovisy  gr  «  year  after,  it  is  error.  Br.  Error,  pi.  175.  cites  18 
£.  ^  l^f 

6.  4^  atfpther  capias  was  returnable  primafeptiman*  quadr*  an4 
did  not  lay  p|rO;c*  fiitur*.  it  js  error.  Br.  Error,  pi.  175.  cites  18 
]£•  ^12.  , 

7.  Jnd  alfo  a  ^d  error,  that  onefejjions  was  held  mefne  between  the 
date  of  one  capias  and  fhe  return,  where  it  flioulu  be  returned  at 
the  next  feilions ;  and  pcf  Cur.  it  is  error,  wherefore  it  was  awarded 
that  the  record  fliould  be  reverfed,  and  the  party  reitored  to  all  that 

A  a  3  be 
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he  loft  by  the  fame  judgment.    Br.  Error*  pl^  175.  cifes  18  £• 

4.  la.    • 

8.  Exception  was  taken  to  the  return  tt  an  outlawry)  that  the 
cudawry  is  recited  to  have  iffued  at  the  Feaft  of  4c  Converfion  of 
St.  Paul  in  1653,  without  {dying  in  what  year  efour  lAfi  Chrift* 
Scd  non  allocatur  j  for  1653  muft  relate  to  the  year  ^JS'^\  Lo"^^* 
and  can  have  no  other  intendment.  Hard.  6.  pi.  7.  TrinT  1655. 
Crofs's  cafe. 


*  [A.  3]  How  ttjhall  be  \exprejfed^ 


Fol.  804. 
•  There  is 
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1.  T  F  the  tccord  he  that  a  feme  is  outlawed^  it  is  erroneous ;  for 
^  ihe  ought  to  be  waived.    M.  14  Ja.  B.  R.  between  f  Hai« 

S)thi?*nor   "^^"^  ^^^  ^**  ^*^^  ^^  Cotton.    The  judgment  reverfed  for  this,  j 

to  any  of  the  divifions  in  Roll,  till  yoii  come  to  (B) 

f  Koll.  Rep,  407.  pi.  41.  Trin.  14  JacB.  R.  S.  C.  by  name  of  Haiman's  cafe.^^3  Bulft.2is^ 
»I3.  Anon,  feems  to  be  S.C' 

When  a  ferae  is  outlawed,  fhe  is  faid  waived  tfvtafi  rtRFl&  ah  kge,'9DA  not  outlawed  as  a  man  is  ; 
for  a  feme  is  notfwom  at  she  ieets  as  a  man  (hall  he,  therefore  the  em  is  withut  tbt  iowy  and  the  c^&cr 
9ot,  Br.  Utlavirry,  pL  70.  cites  F.  N.  B.  161  .—Co.  Litt.  112.  b.  S.  P. 

2.  Error,  &c.  to  reverfe  ah  outlawry^  ibr  that  the  capias  was 
awarded  again/}  3  men  and  twd  wameny  and  fb  to  the  exigent^  and 
the  return  .was  ideo  per  judiciumv  &c.  ittlagatijient  i  whereas  fer  die 
women  it  ought  to  have  been  waviata  (unt ;  and  the  outlawry  was 
reverihd.  Cro.  J.  358.  pi.  17.  Mich.  12  Jac  B.  R.  Mi<{dleton's 
c^e. 


see(A.o    [A.  4]     W&at  Terfons.     In  reJpeSi  iff  the  Place 
pi.»»3»4-       where  they  are  at  the  Time  of  the  Otttlmviry^^  pall 

be  bound  by  it. 

« 

Seethenote  [  t.*  T  F  a  man  be  $ver  thefea  in  the  hin^s  ftrvtee^  by  h»  letCert 
fra^  and '"'  patents^  or  with  any  captain  of  the  king,  at  the  time  of  di© 

(A*  a)  pL    oudawry  pronounced,  it  is  erroneous.    2  £.  4.  i.  Ji  H.  7.  5^  2(( 
»-  3«  *  4-     H.  6,  Error  27.  ] 

[  2.  If  a^  man  goes  wer  thefea  ofhts  gwfd  will  for  bis  fkafure^ 
orjir  his  own  private  bufinefsy  and  not  fer  the  b^nefs  of  the  ktng  dr 
realnii  and  then  the  exigent  is  awarded  againft  him  far  felony  and 
is  outlawed,  he  being  there,  y^t  it  is  erroneous  as  well  as  if  he  had 
been  there  for  the  bufmefs  of  the  realm  \  for  he  being  there  he  can- 
not take  cohuiance  of  the  proclamations  H.  15  Jac.  B.  R.  Carter's 
Icafe  adjudged,  and  the  oudawry  reverfed,  though  it  was  faid  by 
the  clerks,  that  in  all  the  precedents  (except  one  Skirrow's  cafe  in 
23  EL  which  was  adjudged  accordingly  to  this  iudgment)  it  is 
alleged  that  he  was  over  the  fca  in  die  bufinefe  of  the  king  or 
realm.] 

[31^ 


f  3.  If  a  man  be  indiSl^d  rf  felony^  and  i^tr  thi  ixlgenf  pro-  ^[^J'^ 
nouiiced  d^arts  voluntarify  $ut  cf  the  realm  to  the  parts  tfver  the  Jjlcordir^- ' 
feay  ivithut  any  bufinefs  if  the  king  or  reetbn^  and  then  the  out*  ly.— »  rqh. 
/awry  is  pronounced  zz^mfx  him,  he  flull  never  avoid  this  outlawxy  Rep.iiiia. 
by  writ  of  error,  inawiuch  as  he  was  here  at  the  time  of  the  exi-  nj^-n" f^^i 
gent  pronounced,  by  which  he  bad  conufance  of  the  matter  with  by  the  court 
which  he  was  charged ;  for  otherwife  -every  one  may  defeat  the  as  to  thli 
courfe  of  juftice  by  his  own  aft,  and  remain  beyond  f:a  till  the  P'^'^^^^/J^*' 
witnefles  who  are  to  prove  him  euilty  are  dead,  and  then  to  come  on  tiie  bu- 
back.  .  Hill,  isjac.  B.R.  in  Cnrter's  cafe,  refolved  per  Curiam.]  fincfsoftiie 

[  4.  But  otherwife  it  is  if  he  went  beyond  fea,  in  the  buftnefs  of  r  -'22  1 
the  king  or  realm  after   the  exigent  pronounced,  and  before  the  j.^j  .5^ 
outlawry ;  for  there  the  outlawry  is  erroneous.    Hill.  15  Jac.  B.  R.  pi.n.  s.c. 
in  Carter's  ctfc,  agreed  per  Curiam.  ]  b«t  s.  p. 

*  **  Joes  not 

apycT.  ■  .  ■■  2  Roll.  Rep.  11.  S  C.  Arg.  f  jys  tlia*"  fych  Mre  avemncnt  Ihnll  not  bs  received ; 
lor  2  £.4.  I.  and  z6  H.  6.  Error  28.  where  he  alleges  Chat  he  wa^  in  the  fervice  of  the  king, 
lie  mail  have  a  certificate  from  the  captain,  and  that  9  H.  4.  3.  and  10  H.  4  is  accordingly. 

[  5.  But  in  the  cafe  before,  where  he  deports  voluntarily  before  2  RoU. 
the  outlawry^  and  after  the  exigent^  if  he  brings  writ  of  error  he  may  *^«P^  "f 
aOign  for  error^  that  he  was  over  the  fea  tempore  .promulgation} s  vt-  1^^^]^^^ 
lagartee  pradi^a  generally;  for  if  he  was  wichin  the  realm  after  the  chat  the 
exigent  pronounced,  and  departed  after,  this  {hall  come  of  the  other  pleading 
part.  HiH  15  Jac  B, R.  Carter's  cafe,  adjudged,  and  the  outlawry  "^^^l^p 
reveiied^  j  outlawry 

was  rever- 
ied%  ttut  b/ all  the  jofticec,  if  the  attorney  had  confefled  that  he  went  over  fea  af(erche  exigent 

awarded,  then  the  outlawry  could  not  be  reverfed»  but  now  thi?  covin  djes  utK  appear. The 

king's  attorney  might  have  replied  that  after  the  exigent,  and  before  tlie  outlawry  pronounced, 
he  departed  j  but  fince  he  has  coiifeM  t^jus  piea»  >e  non  coi>l|tat  c^ri^,  that  he  departed 
afteri  tbere^Br?  the  outlawry  was  fv^vfe^    Cf^  J.  |$^  $•  C , 

[  6,  If  one  be  imprijonedwbo  isfuedin  an  a^lon%  and  brought  to  Note, 
the  bar  J  and  demanded  if  he  p/ill  appear^  if  he  will  not^  but  afier  is  "^'^^^^^ 
autlawedj  riiis  imprifonment  is  not  any  error.    M,  8  Jkc.  B.  ]         f^^Vft  a*^* 

«an,  ix^  prifon,  at  the  prayer  of  «ie  party,  he  ftiall  be  brought  to  the  fiar  to  anfwcr  to  the  adtioo 
«Ohe  pUiiitiir;  in  avoidaace  of  the  error.    Br.  CJtlagary,  pL  60.  cites  14  H.  6.  54. 

[7.  P.  6  E.  I.  B.  Rot  25;  Revocatio  utlagqriarum  diverfarum^  ex  /  — ^"  "^ 
quo  ipfi  habuerunt  terras  in  comitatu  pntdi^io  quamvis  vicecomes  re-  ^^^[^"^^ 
turnavit  ♦  fraudulenter  quod  nonfunt  inventi  nee  aliquid  b^b^i^ruiit,         ' 

8.  5  £.  3.  caf.  13.  enafts,  That  //  any  will  defeat  an  outlawry 
h  rfgfon  of  imprtfonment  teftified  by  thejheriffor  others  having  no  r/- 
iowd^  let  the  f  arty  yield  hin^elf  to  ptifon\  and  then  the  jujlices  JhaU 
caufe  the  plaintiff  to  appear  at  a  certain  day^  at  which  day  the  aver^ 
ment  offucb  outlawed perfon  Jhall  be  received^  andfo  atfojhall  thikingU 
founfel  orprofecutor  have  their  averment  againftfuch  fejiimon^. 
'   9.  26  S,  8.-  caf.  13.'  enafts,  that  all  proems  Y^^l^'^U  '*  *'  *^^  *^  ^^^' 
»r  made  within  this  realm  againfl  *  any  offenders  in  treafon,  being  re-  ^XtTi^* 
/dent  or  inhabiting  out  of  the  limits  of  this  reabn^  or  in  any  ofthf  ^^^  q^^ 
farts  beyond  thefeas,  at  the  tir^ie  of  the  outlawry  pronounced  againft  tutes  ex* 
thenij  JbaU  be  as  good  and  ^ffe^ual  in  law  ia  all  intents  and  purtofes^  ^t^^^s 
^s  iffuchoffenden  had  been  refidenty  and  dwelling  within  this  realm  at  generally, 
fbe  time  offucb  procefs  (^warded^  and  outlawry  pronoun  fedf  via.  at  com- 

Aa  4  10.  The 
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mon  hw,  10.  The  ftatute  of  5  W  6  £.  6.  cap,  11.  is  in  the  fiuxne  wordt. 
ml  hy'uic  A"^  ^'^^^  furdier,  that  i/ fA#  P^yp  tg  be  ^utlawedj  JbaU^  within 
25  F.  3.  one  sear  next  after  the  fata  outlawry  pronouncedy  yield  bimfelf  to  the 
cr  only  to  Chief  J uft ice  of  England  for  the  time  beings  and  offer  to  traverfe  the 
treafons  indiSlment  or  appeal  whereon  the  faid  outlfnury  fhall  he  pronounced  as 
tnade  lb  by  i^  aforefoid^  that  then  he  fball  be  received  to  the  fame  traverfe^  and 
the  fail!  being  thereupon  found  not  guiUy  by  the  verdi^  of  i%  t^m^he  fball  bt 
the'opmiJ^n  ^^^^h  ^^^uittt'd  and  difcharged  of  the  faid  outlawry^  isfc. 

was,  that  they  extend  to  all  trb^.fon,  by  rcafon  of  the  words  (againft  any  offenders  in  treafons.) 
P.  2^7.  a.  pi.  49.  HiII.  11  £liz.  Ano:i.— — 3  loft.  3a.  cap.  %,  and  216.  cap.  101.  S.  P.  and  cites 
8.  C.— — 2  Hawk .  PI.  C.  460.  cap.  50.  f.  8.  accordingly. 

One  outlr.wed  f.T  higli  treafon  went  beyond  fea,  and  was  taken  at  Leyden  in  HQllandf  and 
brotight  into  Englajid.  ami  being  brought  to  the  bar  of  B.  R.  defired  leave  of  the  ctnirt  to  re« 
verfe  the  outlawry,  and  b^  tried  by  virtue  of  tms  ftatat  of  K.  6.  He  alledged  that  it  was  not  a 
year  fince  he  was  outluweU,*  and  therefore  defired  the  benefit  of  this  law  ;  but  the  fame  was  de- 
iiie<tj  hecaufe  he  did  not  render  himfelf  according  to  the  Aatutei  but  was  apprehended  and 
brought  before  the  Chief  Juftice.  And  thereupon  a  rule  was  made  for  his  execution  at  Tyburn^ 
which  was  done  accordingly.  3  Mod.  47.  Trin.  36  Car.  z.  6.  R.  The  King  v.  Sir  Thomas 
Armftrong. 

The  defendant  was  indited  for  high  treafcm  in  counterfeiting*  the  king's  coin,  and  outlawed 
in  February  lall ;  and  would  alBgn  for  error,  that  he  was  out  of  the  realm  at  the  time  of  the 
outlawry.  But  that  being  objected  to,  he  faid,  I  do  now  furrender  niyfeif  into  the  hands  of  the 
Chief  Juftice,  in  purfuance  of  the  ftatute  of  5  &  6  £.  6.  ir.  and  am  ready  to  traverfe  the  indiA« 
ment ;  and  pray  that  my  render  may  be  recorded.  But  the  Attorney  General  oppofed  it,  and 
faid  that  when  the  outlawry  was  laid  before  hini,  be  (hould  offer  fome  reafoas  to  (hew  that  the 
pHfoner  was  not  within  the  benefit  of  that  aA.  The  Court  faid  they  could  not  allow  fuch  entry  s 
for  tliat  would  be  to  admit  his  furrender  good,  which  was  in  difpote ;  but  an  entry  was  made 
thus,  viz.  memorandum,  the  piifoner  being  brought  up  by  the  keeper  of  Newgate,  charged 
with  an  indidlment  of  high  treafon,  and  alledging  that  be  was  outlawed  for  the  fame,  and  thac 
be  wa?;  beyond  tke  fea  at  the  time  of  tl>e  outlawry,  has  offiered  to  furrender  himfelf  up  to  the 
Chief  Juftice,  and  to  traverfe  the  indidtment ;  and  then  he  was  rennanded  back.  Barnard*  Rep« 
in  B.  R.  79.  Mich,  a  Geo.  a*  i7a8.  The  King  v.  Jolmfon 

*[323i. 

[A.  5]  ^Aat  Perfonsm^  be  Outhwei. 

[  I.    AN  infemt  of  the  age  ofi^  may  be  outlawed^  and  it  is  hc»( 
-TjL  erroneous,  D.  j,  2.  Ma.  ip4*  i2.  ] 
grwdMich.      C  ^'  ^^^  ^^  urfant  within  the  age  of  i^  cannot  be  outlawed ;  for 
%  H.  5.  Ui-  if  he  be  it  is  erroneous.    D.  i^  2*  Mar.  104.  lO.  12.  3  H.  5. 
lavvTy  1 1.     Fitzh.  Utlagary  11.] 

leainft'^'^  [  3-  But  the  oudawrvof  fuch  infant  is  not  voidyit  being  a  record, 
iftfiint  but  voidable  by  error.  ♦  D.  7.  El.  239.  39.  ] 

within  the 

age  of  12  years,  of  felony  or  trefpafs,  is  void;  and  to  this  agrees  HilU  3S  E.  3.  ^.  and  that  an 
infant  outlawed  (ball  not  be  imprifoned.  And  it  appears  that  the  law  was  fo  m  the  time  of 
Bradon,  who  fays  in  lib.  3.  Tra6i.  a.  cap.  11.  foU  125.  Minor  vero  &  qni  infra  ctalero'  ta 
annorum  fuerit,  utlagari  non  poteft,  nee  extra  legem  poni ;  quia  ante  talem  atatera  non  tfk.  fub 
lege  aliqua  nee  in  decenna.  Theloall's  Dig.  of  Whts,  lib.  i.  cap.  15.  f.  19.  Co.  litt.  19SU 
a.  (q)  S.  P.  and  cites  Bradlon  accordingly. 

*  And«  10.  pi.  aa.  Hawtryv.  Aucher,  S.  C.  accordingly .-^-•Mo.  74.  pi.  203.  {5«C.accord« 
ingly. 

s  P.  Br.  [  4.  An  *  abbot  or  prior  ought  not  to  be  outlawed.    39  £•  3*  b* 

cites  39  E.  3*  1 3.——  * S.  P.  Br.  fxiceoty  pi.  s.  cites  a6  H.  8.  7.-      .S.  P.    SnEadfent^  pt  7i» 
cites  F.  N.  B.  tit.  Debt."—— S.  P.  Though  he  be  returned  nihil  in  the  firil  county,  and  is  retur* 
ned  nihil  upon  a  teftatum  in  a  foreign  countv  alfo.    Ibid.  pi.  3.  cites  27  H.  8. 12.— *-Biit  Ibid* 
pL  39.  cites  14  H.  ^.  2X.    That  exigent  does  lie  agtinft  an  abbot  3  per  June  and  Kewten* 

"»  5*  la 


$.  In  trefpoft  it  was  agreed,  that  proc«6  of  outlawry  hv  eapus  ^•l'rocd>» 
and  exigent  does  mi  lie  againft  a  ♦  corf^atioHy  as  mayor  a«a  f  com-  ||'|?*V"^^ 
monalty  &c.  but  di/irefs.    iu  Corporations,  pi.  xi.  cites  4^£«  •Vp.  Br. 

3.  2.'2*  miagary, 

**        **  pi.  71.  cites 

39  £.  3*  13.— Exigent  lies  againfi  a  mayor,   Br.  Exigent^  p!.  39.  cites  14  H.  i.  «!• 
f  S.  P.  Br.  Corporations,  pi.  43.  cites  i%  Adf.  67.— — »Br.  Bxigenti  pL  60.  cites  8.C.  and  ai  %• 
4. 14.  Accordingly. 

6.  Mainpernors  were  outlawed  by  exigent  upon  their  mainpriitef 
and  yet  they  were  not  parties  to  the  original,  Br.  Exigent,  pL  56* 
cites  8  H.  4.  7. 

7.  Procefs  of  outlawry  lies  not  againft  an  earl  or  baron  \  for  it  is  si^  p.  9,.. 
intended  that  they  are  fufficient    Br«  Exigent,  pL  72*  cites  Old  Exigent,  pU 
Nat  Brev.  tit  Debt.  S?***^ 

mX»  Of  7« 
!■  S.  P.  and  fo  of  a  duh  v  cmmtefiy  net  only  btten^t  it  is  intnuUd  thtit  tbey  hatfe'  tandtf  iut  fir  th§ 

dignity  which  is  in  them ;  for  it  was  brought  againft  tbe  baron  and  his  fenie^  couttteif  of  B*  Br* 
Exigent,  pi.  37.  cites  14  H.  6. 2.  ' 

*  But  if  rtfuus  be  rattrmtl  upon  a  duh,  harott,  or  lordj  cabiatjhtttt  ijfue  againft  him  far  the  ctntmft^ 
But  adds  noca,  that  generally  opias  does  not  lie  againft  a  lord ;  for  ho  is  intenmd  fujl&cieiit  ta 
be  diftrained ;  but  for  contempt  capias  lies.  Br.  Exigent,  pi.  55.  cites  ^i  H.  4.  14,  X5.  and 
I H.  5.  14. 

If  a  nobleman  be  indiOtif  and  emmot  be  fmmdf  procefs  of  outlawry  ihaU  be  awarded  againft  himy 
per  legem  terrae,  and  he  ihaU  be  outlawed  per  judicium  coronatorum ;  but  he  ihall  be  tried  pdr 
judictum  parium  fuoruYn^  when  he  appears,    a  Inft.  4^.1  ■■         3  Inft.  31.  S.  P.  %  Hawk* 

A%^  cap.  44.  f.  16.  S.  P*  fays  it  feems  to  he  clear,  that  if  a  peer  abfents  hirofelfy  and  cannot  be 
tQvanAf  be  may  he  outlawed  per  judicium  coronatoruroy  ice. 

-Where  in  aflife  againft  a  peer  a  difleifm  was  found,  the  judgment  was  ideo  capiatur,  it  was 
alledged  for  error,  that  a  capias  pro  fine  lies  not  againft  a  peer ;  but  the  court  lie  Id  it  good ;  a 
fine  being  given  in  this  cafe  upon  the  ftatute,  and  no  perfon  being  exempted  therein,  it  ihall  bind 
a  nobleman  as  well  as  any  other.  And  for  a  contempt  a  capias  lies  agaiiift  a  ndblemao,  and  this 
fine  is  for  a  contempt  to  the  law,  and  fo  is  i  H.  5.  and  judgment  was  affirmed«  Cro.  £.  170. 
pi.  9.  Hill.  32  Eiiz.  B.  R.  The  Ld.  Stafford  v.  Thynne.  '  So  in  debt  againft  a  peer,  whopUaUd 
men  tjifa£tum^  which  was  found  againft  him,  and  judgment  was  ideo  capiatur,  and  held  well,  n 
fine  being  due  to  the  queen.  And  judgment  affirmed.  Cro.  £.  503*  pL  a6.  Mich.  38  Ot  39 
Eliz.  B.  R.  The  Earl  of  Lincoln  v.  Flower.— In  cafes  of  contempt  capias  lies  againft  them  \  per 
Cur.    6  itep.  54.  a.  Mich:  3  Jac  in  the  Star-Chamher,  in  the  Countefs  of  Rutland's  cafip. 

A  peer  was  inAStdfor  incroucbing  on  tbg  highway.  Exception  was  taken  for  not  iaying  of  what 
place  he  was.  Sed  non  allocatur ;  for  the  procefs  of  outlawry  lies  not  againft  him,  hoc  diftrefs  ; 
and  fo  it  was  ruled  in  Ld.  Paget's  c^fe.  Cro.  £.  148.  pL  16.  Mich.  31  &  3a  £liz.  B.  R.  The 
Lord  I>acres's cafe.  #r ^ ^j-t 

8.  Procefe  of  outlawry  docs  not  lie  agaiiift  a  knight  \  for  it  is  ^r.  Exi- 
intended  that  he  is  fufficient.     Br.  Exigent,  pi.  72.  cites  F.  N.  B.  fl^'J^^jf* 
tit.  Debt.     But  Brooke  fays  this  does  not  hold  good  at  this  dayi  g.  7.  xh^i 
for  knights  are  outlawed  often  times.  capias  lies 

againft  a 
knight ;  for  a  man  may  be  a  knight,  and  have  no  lands,  and  therefore  upon  a  teftatum  a  man 
ibail  have  elegit  m  a  foreign  county. 

9.  If  a  hijbob  he  fued  in  a  county  where  be  has  nothing,  and  the  Capias  does 
Jberiff  returns  him  nichilj  where  he  has  land  in  the  county  palatine  of  not  he 

X.  or  Q  where  writ  of  the  king  does  not  run  5  upon  fuch  return,  ^*^* 
procefs  of  outlawry  ihall  not  iiiue ;  for  he  is  a  peer  of  the  realm,  though  he  be 
and  therefore  exigent  (hall  not  iflue ;  faid  by  fome  of  ^e  juftices  in  returmd 
the  Exchequer-Qiamber.    Br.  Exigent,  pi.  47.  cites  5  E.  4. 108.      'tjt^^ 

snd  is  returned  nicbsl  tfon  a  tejbtum  in  a  foreign  county  ailfi,  Br.  Exigent,  pL  3.  citet  27  H.  8.  as. 
■  Nor  procefs  of  outlawry  does  not  lie  againft  an  archUfliop.  Br.  Exigent,  pi.  72.  cites 
F.N.B.  tit.  Debt. 

CotOra 
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<^«iiira  peradiftuhirttfa  htpMp  iflVakt  or  Irtiamlf  far  'xh0f  are  not  pccrs  ©f  thA  raalffly  no  more 
than  a  bifliop  of  France.    Br.  Exigent,  pi.  47.  cites  5  £.  4.  loS. 

Jiut  ttptm  ruovtry  afrdnfi  a  b'ljhtf  a  m^\Jhail  htvi  eit^t,  but  not  capias  ad  fatisfaciciulmn.  fir. 
Ex>s:entypl.  3.  cites  »7  H.  8. 2i.  '   . 

» 

Jfut  \f  rrf'  10.  Capias  iocs  not  lie  againft  a  lord  ofparUantintj  though  he  be 
^^{  ^*^*"  returned  nichil  in  the  firft  county,  and  is  returned  nichil  upon  a  tef- 
Z'Z-dtf^    tatum    in   a  foreign  county  alfo.    Bn  Exigent  pL  3.  cites  27 

capias  lies 

for  the  contempt.    Ibid   ■  m     And  exigent  lies  againA  a  lord  of  parliamenti  Mhthmot  certifed 

a  lord  ofparRamefd*     Ibid. 

If  a  lord  of  parliament  be  ontlawedy  it  is  error  as  it  is  held.  Bm  Brooke  fays  he  bai  heard  this 
denitd  ofaadetU  eurfto^s»    Br.  Exigent,  pi.  71.  cites  F.  N.  B*  tit.  Debd 

Td.  Raym.        ix,  h  foreigner^  thai  never  was  in  England^^  was  outlawed  in  an 
•     S.C.'  ^^'*     aSion  on  feveral  promi/is  for  goods  fold  and  delivered.     But  fee 

Carth;  459.  Mich.  10  w.  3.  B. R. .Matthews  v. Erbo. 

[  3^5  ]  [^'  ^]     At  what  *Time  they  fhall  htfaid  Outlawed. 

[  I*   ?**)    1 5  El.  3 1 7.  b.  Puttenham  brought  covenant,  and  defendant 

•^^*  pleaded  an  outlawry,  which  was  certified  that  the  exigent 

was  delivered  to  the  plaintiff  there^  but  was  not  returned  at  the  day  \ 

but  thereupon  tejiatum  fuit  in  Atria  pro  regina  that  he  was  outlawed  \ 

and  after  the  defendant  relinquiflied  the  plea  of  the  outlawry,  and 

pleaded  in  bar ;  for  the  outlawry,  certified  as  above,  fhall  be  fufii- 

cient  as  to  the  queen,  but  ihall  not  be  fo  againft  every  fubje£l.  ] 

9» .  P.  And.         [  2.  By  this  cafe  it  appears,  that  a  man  cannot  plead  an  outlawry 

M'  h  ^le    '''  ^i/^^^^^^y  °f  ^^  perfon,  unlefs  the  exigent  be  returned.  ] 

<;  Eliz.  Lambert  v.  Pro^lor.— -*None  (hould  be  outlawed  till  after  the  txifemt  he  retgrned;  for  the 
etiquiring  after  him  in  the  connty  is  in  order  that  he  may  appear;  and  therefore  if  he  does  appear 
pt  the  return  of  the  exigent,  the  law  is  fatisfied,  and  the  outlawry  mult  not  be  recorded  againft 
him.    G.  Hift.  of  C.  B.  159.  cap.  17.  3  New.  Abr.  761.  tit.  Outlawry,  8,  P.  in  much  th^ 

f<4me  words. 

Theloai's  3.  In  mortdancejlor  the  defendant  pleaded  outlawry  in  tht  deman^ 

;^3«  i»^-  dantj  and  vouched  the  record  of  the  coroner }  but  bccaufc  die  exigent 

f.'a^o.^cUes  was  not  returned  in  bank,  and  becaufe  it  was  not  returneid  [among 

s.  c.  but  the  records,]  therefore  non  allocatur.    Br.  Nonabilitiei  pi.  25*  cites 

the  book       28Afl:40. 

ed,  a»  in  aS  AfL  (4.  9.)  where  it  Qioold  be  (49.) 

5.  p  or  4*  B^^^f^  ^^  defendant  can  diiable  the  plaintiff,  the  outlawry  mu/f 

ti'at  the  appear  ofrecord\  and  the  judgment,  after  the  quinto  exafhu  given 
.nutinwiy  by  the  coroners  in  the  county-court,  is  not  fumcient,  until  the  writ 
%  Twrtu^  ^^  exigent  be  returned,  ^d  the  outlawry  appear  of  record.    Co, 

oran.  Co.      Litt.  12?.  b. 

L.tt.  a88.  b.— *In  cafe  of  trtafm  «r  /rjbvyi  if  any  perfon  be  outlawed,  the  judgment  upon  the  e^. 
ici.ent  at  the  5th  county  court  upon  defaaltof  the  party  i$y  ideo  ftc.  frr^udidum  c^r^natcr'n  domun^ 
1  c^i:  comitatus  pr^dtfi^'utlogatrnt  tfk.  Which  writ  being  duly  returned  of  record  by  the  iheri(f>  the 
party  (hall  have  the  like  corporal  pgniftiment,  and  Oiall  lofe  and  forfeit  as  ruuch  as  if  be  had  ap« 
yjated  &c.  and  judgm  nt  had  bepn  given  agatoft  him  in  cafe  of  treafon  or  felony  r^fpe^ively* 
^vnu  note,  thai  inthefe  word«  (ideo  otlagatur)  both  the  corporal  punilhments  and  forfeiture  alfo 
9rc  implied.  3  Inft.  a  I  aw  ■  Serjeant  Hawkins  fayi  it  feens  agreed,  that  wften  a*  judgment  ot 
GUI i^ wry  far  treafon  or  felony  apfeart  tfrtwd  hy  tbejhmjf  '1  rtiufn^f  the  txi^eai,  the  party  is  as 

'  mud) 


ninch  artaiiiTed,  anct  ftuill  forfeit  and  lofe  as  much  as  if  fentence  htid  been  g;iven  agaioft  llhA  open 
Terdi^  or  coofdfion.  And  it  lias  been  holden  to  be  the  fame  if  if  appears  not  by  fucb  return 
but  only  by  the  coroner*s  return  of  a  certiorari  to  ihem  dtrv^ed  to  certify  whether  the  party 
Vere  outlawed  or  not.    2  Hawk.  PL  C.  446,  447.  cap.  48.  f.  aa* 

5.  Popham  (aidit  \s  dear  that  if  an  txigent  be  awarded  againft  A* 
€nd  afur  hi  is  quinu  exaHus^  and  befort  the  return  of  the  exigent 
A.  dtesy  yet  the  outlawry  Jhall  jiand  in  its  force^  and  {hall  not  be 
reverfed ;  lot,  judgment  was  by  coroners  upon  the  quinto  etaSus, 
and  they  may  certify  th^  outlawry.  *But  otherwife  if  A.  had  died 
hefin  toe  quinto  exa^usj  which  was  not  denied.  Noy.  49.  Hart- 
land  V.  Yates. 

6.  The  defendant  not  having  appeared  before  or  on  the  return* 
day,  the  (herifTa^lually  returned  him  oudawed  before  a  fuperfedeas 
iilued.  The  queftion  was  whether  fuch  return  fhould  be  conclu-* 
five  to  the  defendant,  or  whether  he  had  not  4  days  after  die  re- 
turn of  the  exigent  to  appear  and  put  in  bail,  and  fo  the  outlawry  on 
the  return-day  irregular :  ibr'the  plaintifF  was  cited  a  cafe  in  point> 
which  had  been  determined  lately  in  B.  R.  between  Sansomb  and 
Gore.  And  there  Ld.  Ch.  J.  Raymond  declared,  that  the  re* 
return  of  the  ^igi  fecias  on  the  return-day  was  conduflve,  and  re- 

/ufed  to  relieve  the  defendant    But  the  court,  on  hearing  counfel  [  326  J 

on  both  fides,  (notwithftanding  that  cafe)  held  that  by  the  practice 

of  this  court,  defmdanis  always  had  till  the  quarto  diepofl  to  appear 

Up  the  exigent  %  and  ordered  that  the  outlawry  (hould  be  difcharged  at 

the  plaintifPs  expence,  but  gave  no  cofts  to  the  defendant*    Rep* 

ef  Prac.  inCB.  28.  £aft.  11  Geo.  x.  Colt  v.  Hall. 

[A.  7]    By  'whom  [the  Judgment  Jhall  be  given. 1 

[  I.  'X*  H  E  judgment  inan  outlawry  in  the  huftings^  by  the  cuf-  d.  ,,y^  ^ 
^    torn  of  London,  is  given  hy  the  recorder^  and  not  by  the  pi.  6.  Mich* 
Coroners.    D-  15  El.  317.  b.  by  the  fecundary.  ]  JJ.«^  »5 

tenham'f  cafe.  S.  C.  cited  8  Rep.  ft  6.  a.  in  the  cafe  of  the  City  of  Lfrndon-— In  Lon* 

don  the  judgment  is  ideo  utlagetur  per  judicium  recordatoiis.    Ca  Litt.  a88«  b. 

[2*  But  in  tf/i^/r  roirirffVi,  by  the  common  law,  judgment  in  an  S.P.  Co. 
outlawry  i$  given  iy  the  eorener,  J  l*itt.»88.  b. 

3.  When  the  exigent  went  out,  it  was  to  be  fued  to  the  county^  3  New 
where  theperfon  re^y  wasii  for  there  the  tranfitory  adion  was  on-  ^^'  769* 
ginally  laid ;  for  the  creditor  was  to  follow  the  debtor  wherever  he  '"^  ^  ^*"* 
was  to  be  found ;  and  becaufe  the  outlawry  was  only  firft  for  trea-        «* 
fon9  felony,  or  very  enormous  trefpafles,  tnerefore  the  procefs  was 
to  be  at  the  torn^  which  was  tbejheriffs  criminal  court  j  and  this  held 
net, only  before  thejheriffy  but  before  the  coroner Sy  who  were  the  ancient 
iof^rvators  ofthepeacey  being  the  beft  men  in  every  county  to  pre- 
(i(K  with  die  iherin  in  his  torny  and  they  pronounced  tie  outlawry  upon 
biqfu    G.  Hift.  of  C.  B.  13*  cap.  2. 


[A.  8.] 


*»£^"3  [A.  8]    In  nobat  ASiions  thejr  may  be  outlawed. 

At  the  Coihmon  Law. 

kr.Fiocelsy  f  j,     A  T  die  common  law,  procefs  ^  outlawry  was  wily  in 
oM  S*.  C.  -^n^  ^^^^  which  wenfuppofid  vi  fcT arms.    35  H.  6.  &  b.  ] 

»-itdid  *        t^  ^^  oudawiyliy  fox  Jeionj^  becaufe  it  was  contra  pacenu 

tbc  com-        ''  •■ 

jDon  law  in  any  adiooy  niileft  in  trefpafs  vi  &  armisy  and  in  account ;  per  Fairfax.    "Be*  Exiseota 

pl.  51  dtes  aaS.  4.11. 

Till  a  good  wUle  after  the  eonqued^  none  could  be  outlawed  but  for  felqpf.  And  ai^er,  m 
traftoo's  timey  and  fomewhat  before,  proeefs  of  outlawry  was  ordained  to  lie  in  all  afkioos  that 
were  quare  vi  Sc  aiwisy  which  BraAon  calls  deli^ ;  for  there  the  lung  flull  have  a  fine.  Go* 
Iittt«i28.b. 

[  3.  Alio  it  lay  in  writ  rfdifccit^  becaufe  it  is  in  nature  cfa  tr4^ 
pajs.    35  H.  6.  o.  b.  ] 

Lja?  ]  [A-  9*3    [I^  Wifttf/  ASiionsJ]    By  Statute. 

[  I*  T  N  iri^af$f$r  entry  uhi  ingrejjits  non  datur  per  Itgem^  00  out**^ 
-^  lawry  lies,  becaufe  it  is  ntxt  vi  isf  arms.     35  H*  6*  6.  b.  ] 
Br.  For-  [  2.  Otherwife  if  the  writ  fuppofis  that  he  entered  with  ftrvsg 

•*^«  ««[y'  hand.  35  H.  6-  6,  b.  J 

pLai*  cites  ^^       ^^4 

37  H.  6. 13.        ■■  2  Hawk.  PI.  C.  30a.  cap.  ay.  f.  113.  fiqfs  he  takts  it  to  be  certain  that  pro* 

^^  of  ovtlawry  lies  in  all  io<£Amentsof  trefpafs  vi  &  annis» 

3.  By  18  Ed.  ^.cap.  i.  an  exigent  Jhall  be  awarded  againft  thert-- 
eeivers  of  the  king's  wool  or  money^  who  detained  thefame^  andagainji 
thofe  who  export  wool  not  cocketed^  or  without  cu/iom^  againft  confpi'^ 
rators  or  confederators  of  quarrels^  thofe  who  commit  riots^  who  bring 
infalfe  money^  if  they  cannot  be  brought  in  by  attachment  or  dtftrefs 
and  not  againft  any  other. 

4*  By  18  Ed.  3.  cap.  $.  no  exigent  fl>alti£ue  where  one  is  inditled 
of  trefpafs  unlefs  it  be  againft  the  peace^  or  for  offences  againft  the  laft 
mentioned flatute. 

5.  By  diverkj^atutesy  procefs  ofoudawry  doth  lie  in  accounty  deity 
detinue^  annuity^  covenant^  aSfionfur  lefiatute  de  5  R.  2.  aftion  flir 
le  oafe,  and  in  diverfe  other  common  ot  civil  actions.*  Co.  Litu 
128.  b« 


Fol.'8o6. 


[A.  10]  To  wbotfi  the  Writ  (hall  be  direSiedto  make 
the  Return  of  the  i.)utlawry*  Who  fhall  do  it, 
and  ffow.    To  whom  the  Writ  dircded. 

This  is  at     [  I-  T)  ^SEl.  317*  b.  By  the  cuftont  of  London  tbevrritis  di* 
p.  31 7.  a.  *-/  •  re^d  to  the'jherijff  of  London^  and  not  to  tke  coroner  (who 

pL  6.  Mich,  jj  ^g  mayor)  per  communem  ^)ancum,  \ 

^z.  Puttcnhakn't  cafe. 

(A.  II,] 


[A.  1 1  ]     How  it  is  to  be  certified. 

[  I,  ipi  15  EL  317.  b.  The  return  of  the  outlawry  w/  of  Lonion  Thifcafo 
^*  inhancoj  is  generally  miAt  without  faying  per  judicium  «D.  317^ 
€9rittaims^  and  fo  arc  the  precedents  j  per  omnes  protfaonotarios,  ]    J^Pjj  ^* 

&  15  £li»*  Piitteabaai*s  cafe 

[A.  12]  In  what  ABim  [or  Cafes.]  £  ^28  ] 

[  I.  "TF  an  attorney  rfbani  be  wnfuited  after  ijfia  in  a  bill  ofir^-^  An  attor- 

ptqs  rf  battery^  by  which  the  defeQibnthas  cofts  adjudged  to  aey  brought 
him  by  the  ftatute,.  and  an  attachment  in  nature  of  a  capias  (as  the  \^^J^ 
courfe  is)  ijfues  againft  him^  yet  he  cannot  be  outlawed  upon  it  an  «%«. 
P.  i6ja.  B.  between  Pailet  and  Frier  acijudged,  and  the  outhwry  /i«»,and 
rercrfed  accordingly.  ]  tTni''^'' 

defendant  was  outlawed.  He  brmigftt  a  writ  of  error  to  reverfe  it^  aad  affigned  for  error,  that 
in-ooefsof  outlawrf  did  not  lie  upon  that  judgmenti  becaufe  there  is  n«  capias  in  the  origioal 
a^^ion  <  and  cherefore>  by  the  opinion  of  the  whole  court*  the  outlawry  was  reverfed.  Le.  329, 
pi.  465.  Trin.  31  £iii.  B.R.  Crew  v.  BaUes.-— Cro.  E.  ax6.  pi.  xi«  HiU.  33  ^J^.  S.C.  «• 
cordingly. 

Accotuitwas  brought  by  biU  in  B.R.  againft  two.  One  pleaded,  audit  was  fonndaguift 
hini)  the  other  made  default.  The  court  were  of  opinion  that  no  outlawry  could  be  againft  the 
defaulter,  inafmuch  as  tlie  fuU  was  by  billf  and  tnt  by  origlnaiy  but  onJy'alias  capias  in  infinit<ifiv 
Sid.  159.pt  12*  Mich.  15  Car.  %.  B.  R.  Davis  v.  Ifaac  and  Martin. 

No  outlawry  lies  on  a  bill*    xa  Mod.  ai  u  Mich,  10  W.  3.  Martin  v*  GelL 

2«  Indidee  of  petty  larceny  fhall  not  be  outlawed*    Thdoal's  Br.  Exi. 

Dig.  of  Writs,  lib.  ii»  cap.  4.  f.  i.  cites  8  £•  2.  Idn.  Cane.  gent»pL<i* 

Corone  402.  •  «^^« "  At 

^  97-  that 

in  appeal  of  larceny^  if  the  defendant  s  relumed  nihil  at  two  coantiesy  exlgeat  fliail  ilTue. 

3.  In  appeal  rf  rapC'^  the  defendant  pleaded  mtguiliyy  and  was  let  Br.Ejd^ 

hy  mainprife  to  attend  the  inquefl^  and  after  did  not  conae ;  and  there«  | •"^^  P*" 

fore  capias  lies,  and  alias  &  pluries  and  exigent,  and  no  inqueft  s!c?tae 

awarded  by  default,  inafmuch  as  it  was  a  cafe  of  felony*    Br.  £)n-  ^js  if  h* 

queft,  pi.  28.  cites  16  Aff.  13.       *  *>"  «* 

^     ,  .  comejt 

the  exigent  the  lOve  is  waived*  and  witlwut  day.  -And  Ibid.  pi.  66,  cites  Fitch*  Corma 

5.  that  if  the  defendant  in  appeal  appears,  and  pleads  lo  iflue,  and  after  makes  de&dc,  gMfwt 
ihakl  iflae ;  quod  nota  bene. 

Sc  if  in  4^feai  €f felony  at  robbery  m  the  county,  the  icftHdant  it  ntumtd  miil  at  %  amtieSf  theim 
exigent  ftuU  iffues  quod  nou  upon  the  ad  capias  in  felony.    Br.  £tlgenc»  pL  6i.cit«iss 

.Aff.  97- 

In  apfteal  Xhtjherif  rttmrmi  quod  cepit  curfus  of  the  defendant,  andfeni  himt  flee  vho  dtattJt  ext»» 
cuftodiam  ipfius  qui  ipfom  duxk ,  See  by  which  the  iheriif  was  amerced  %  and  pUintiirs  attornfef 
iaid  that  the  (herifF  had  been  comnunded  to  have  the  body  a  or  3  times,  by  which  be  pniyed  the 
exigent  againft  the  appeUee.  Per  9hard.  This  cannot  be  againft  liim  who  is  in  prifon,  but  Ait 
writ  to  the  iberiff,  and  if  he  returns  as  you  fay,  you  fhall  have  exigent.  Br.  fixigesL  nl.  4i« 
cites  30  Aff.  a  3.  ^    ^^ 

Serjeant  Hawkins  :fiys  he  takes  It  to  be  certain,  that  pracels  of  ovlamy  lies  at  a/7  e±Mdu 
mfhttbcr pj/i^ or wt/nkim    % Bmnk* PLC  30a. cap. a; . Ci 1 3.  " 


^  4*  In  account^  At  dffhtdant  was  returtud  mbilf  by  yiUndtk'ta'^  Co.  Lite. 
pias  ij/iied^  and  not  vemn  facias  tUrieumi  for  it  feems  that  this  J'^L^^ 

writ  doe^  not  lie  but  Mlherc  tfacro  is  naotfaer  procc6|;ivm  by  die  tb^^ 

iawi 


r>it'*»"f  law ;  but  now  procds  of  outlawry  is  •  giv«n  b  account.  Br,  Ex- 
^^^  i««»t»  P»-  5».  cites  ai  E.  3.  38. 

\f9re  the  aciouHt  maJe,  the  cxtcutcn  had  (cire  fociai  and  capias  ad  computandum  upon  it,  and  exi- 
,  f  «nt  thereupon  ?  for  upon  capias  after  judgment,  exigent  ihaU  ilToe  upon  the  firft  capias.  Br.  Ex* 
igetttf  pi.  21.  cite$  14  H.  4.  i. 
Tl:ds  is  given  hj  the  ftacute  of  Weftm.  s.  13  E»  i .  cap,  i  c 

^Hawlu  5.  Note,  that  upon  indi£fment  of  death  of  znoXhtVj  the  capias  wat 

cap.  27."?**  ^^^^^^^^  ^^^  ^ft  inventus^  exigent  (hail  iffue  immediately ;  and  by 
if3.fayihc  the  award  of  Ae  exigent  the  goods  of  the  party  (ball  be  forfeitcdr 
takes  it  to    Bn  Exigent,  pi.  42.  cites  22  AS.  81. 

^certain  ^ 

Chat  procefs  of  outlawry  Uei  in  all  indi£lmeats  of  Creafoa  or  felony,  and  on  all  returns  of  a 
refcous. 

r  -^20  1  6-  Detinui  of  a  box  with  charters*  *  The  Jherijf  returned  nihil^ 
Phjccfs  of  ^^^  *^  plaintiff  prayed  ckpias.  Per  Mowbray,  you  (hall  not  have 
ootUwry  it  for  the  fmallnefs  of  the  demand ;  for  it  may  be  that  the  box  19 
does  not  lie  yrorth  nothing,  and  therefore  it  was  denied  j  quod  mirum,  Br.  Ex- 
.l:trB{.  'g«»^  pi-  62.  cites  4a  E.  3.  1 3. 

Ghaners  dc  terre,  pi.  7,  cites  9  H.  6.  20.  If  it  he  of  cbarten  of  fanJ  exigent  does  noi 

lie,  becaufe  il  fiunds  in  tbt  realty  contra  of  other  writings*  Br.  Charters  de  terre,  pi.  29.  cites  S  H.  6. 
a«9,<  S.  P.  Br.  Arbitrement,  pi.  s.  cites  9  H.  6.  60.-*— S.  P.  Br.  Procefs,  nl.  66.  cites  21  Hr 
6. 42.  And  fays  nota,  that  the  charters  and  writings  were  put  all  in  one  and  tbejaim  writ,  and  there 
exigent  was  awarded  i  quod  nota.— *•&'«(  if  the  writ  had  heen  ofckirteri  nnl\\  then  exigent  (hould 
not  have  iffued  ;  for  this  touches  franktenement ;  quod  noCa  diverfity  :  Br.  Exigent,  pi.  27.  cites 
%^  C.— Br.  Attorney,  pi.  43.  cites  S.  C. 

Vctimti  of  a  box 'with  charter:  /md  muniments ,  who  Came  by  exigent,  and  l\\t  plaintiff  cfntnted  in  facial 
^a  charter  ty  which  J.  enfeoffed  bis  father,  &c.  and  now -becaufe  it  is  of  charters  of  land,  therefore 
exigent  ought  not  to  have  ilTued  ;  but  this  does  not  appear  before  the  count,  by  which  it  wastakeir 
mifeontimied,  but  not  difcontinued,  and  the  defendant  appeared  and  pkadedas  if  te  bad  not  come  by  exigent^ 
ky  which  htpkad^ in  bar,    Br.  Exigent,  pi.  26.  cites  %  H.  6.  29. 

D.  22).  a»t>l«  ^  P^ch.  5  Eliz.  Pn>6\or's  cafe  fays^that  in  that  cafe  the  matter  was  well  de* 
bated,  whether  procefs  of  outlawry  lies  in  writ  of  detinue  of  boxes  with  charters,  writing!,  and 
iiittniment<:,  and  it  feemed  that  it  did  not.    Lambert  v«  Prodtor.  But  the  reporter  fays,  fee 

many  books  thereof  in  the  time  of  H.  6. 

Proceis  of  outlawry  lies  in  detinue.  Co.  Litt.  128.  b.— — It  was  given  in  detinuejby  the  ftatute 
of  25  £.3.  cap»  17. 

7.  Capias  lies  not  in  pleg^  acqutetanff.     Quaere  at  this  day  by 

the  ftatute  of  24  H.  8.  which  gives  procefs  of  outlawry  in  writ  of 

covenant ;  for  it  feems  that  thisea^ion  is  covenant  in  its  nature*   Br. 

Exigent,  pi.  63.  cites  43  E.  3.  1.  # 

S.?.  per  8.  In  ajpfej  if  the  ^ijeifin  be  found  withforce^  the  court  (hall  a- 

Srigcfit^L  ^'^^^  capias  pro  (ine,  and  upon  this  exigent,    Br.  Exigent,  pi.  16. 

41.  cites  9  *  cites  7  H.  4.  39, 40. 

AIL  f .  .  ,        , 

Br.  Procefs,  9,  Tht  plaintiff  in  replevin  has  the  beafts  of^he  defendant  inwt^ 
pi.  34.  cites  thtrnaini  and  was  compelled  to  gage  deliverance  thereof  after  Ufu^e^ 
.  Jffuuilla-  ^^^  ^^^  awarded  againji  the  plaintiff  to  dewer  them^  and  t\itjberiff 
tyl^\.  64.  returned  averia  ekngata ;  by  which  the  defendant  had  other  wither^ 
Alters. c.-«  nam  againft  the  plaintiff,  and  xhtjberiff returned  \t  nibilyhy  which 
fCBt^iri7.  3  capias's  iffued,  and  thereupon  exigent.  And  fofcc  that  the  plains 
Aiti^'s.  C.  tiff  mz,y  be  outlawed  in  his  own  fuit.  Quod  nota.  Bn  Replevin^ 
pt  18.  citesiT  H.  4.  |0. 

10.  Jtifticies  vfBiS  removed  out  of  the  country  by  poncj  and  it  was 

firdebt^  and  i^tjheriff  returned  the  defeftdant  nihil^jmiti^  plaintiff 

prayed  capias.    And  the  opinion  was  that  he  (ball  not  have  capias  ^ 

§  for 


ibf  the  ftamte  gives  capias  in  writ  of  debt)  which  is  intefidid  mgi* 
naly  ^nAjuflicin  is,  only  commljjion  to  bold  plea  in  the  county  ahcv€  40  x. 
Bn  Exigent,  pi.  57.  cites  3  H.  6.  54,  55. 

II.  It  was  doubted  whether  procefs  of  outlawry  lies  in  aSlion  «  Haurk. 


as  debt  a|ain(l  executors,  or  trefpafs  by  executors  de  bonis  afportat'  greed  chat  it 
in  vita  teftat',  &c.  fuch  procefs  lies  as  was  at  the  common  law  before,  ^^  ^^.  °" 
Br.  Exigent,  pi.  25.  cites  8  H.  6.  9.  7lt:^uZ 

given  by  fuch  ftatute,  either  exprefslyt  as  in  the  cafe  oi  z  fr<enatmrt^  and  many  other  cafei ;  or 
impliedly^  as  where  a  recovery  is  given  by  an  a^on  wherein  fuch  iir^efs  lay  before,  and  agree- 
ably hereto  it  has  been  adjudged,  that  it  lies  not  in  an  a^ion  on  the  ftatutes  rfUvtr'my  or  of  mwugm 
tumce,  nor  io  a  titcUs  tanHun.  But  fays,  it  feems  to  be  holden  in  the  year  book,  8  H.  6,  that  it  lies 
on  all  inii^mmtt  onjl.ttutts ;  but  the  contrary  is  adjudged  in  ai  Ed.  4.  as  to  ihciVatute4apainft/ar«« 
failing  I  and  it  is  there  laid  down  as  a  general  rule,  rhat  it  lies  mt  m  m  indiSmna  any  more  than  ui 
an  adtion  ou  a  fiatote,  unig/s  it  be  txptefily  or  im^Hedly  givm  byfutbftaMt% 

12.  It  does  not  lie  in  confpiracy\  per  Martin;  but  feveral de-  f  '9'^o  1 
niedjt.    Br.  Exigent,  pi.  25.  cites  8  H*  6.  9.  «  ^  *^ 

pi.  a6.  cites  $  E.  4.4.  contra,  chat  it  lies  upon  ludiCcment  of  confpiracy»  and  this  by  the  Itatute  ; 
by  tome.— Br.  Exigent,  pi.  a8.  cites  aa  H.  6.  7.  that  it  does  lie ;  but  Brook  makes  a  qusre 
thereof,  iindfAys  fee  ibeftacute  and  Nat.  Brer.— *»Br.  Cbampertyy  pi.  5.  cites  S.  C.  and  ai  H.  C. 
7,  (hat  it  was  faid  chat  proceis  of  outlawry  lies  in  confpiracy.— -^i  Hawk.  PI.  C.  joa.  cap.  17.  f! 
,11 ).  fays  it  fesms  proti;ihle  that  it  lies  on  an  indictment  of  confpiracy,  decdt,  or  any  other  trfW of 
a  hi^btr  naUtr*  than  a  trrfp.iJSf  withforct  and  armiy  but  «er  on  any  imii<3minifor  a  crimt  of  infethr  nature, 

• 

13.  Upon  preftntment  or  indiSfmeni  fir  thi  king^  it  is  agreed  that  ^^  ^as  pre« 
procefc  o**  outlawry  lies.     Br.  Exigent,  pi.  23.  cites  8  H.  6.  9.  i^^^l!^^" 

roner,  that  F.  was  felo  de  fe,  and  thn  f.  S.  had  cerrain  goods  of  F.  in  his  pofie/lion.  Upon  tiiu 
beiuf  certified  into  B.  R.  ^inocefs  ilfued  againft  J.  S.  till  he  was  outlawed.  It  was  doubted  at 
ftrft  if  procefs  of  outlawry  lay  upon  fuch  prefentment ;  but  Ive,  a  clerk  of  the  crown  office,  .if- 
firmed  that  it  did  ;  and  faid  he  could  ihew  500  precedents  to  that  purpofe.  a  Le.  200.  pi.  251. 
Mich.  26  Eliz.  B.  R.  Frenches  cafe. 

14.  It  was  agreed  that  procefs  of  outlawry  lies  not  in  mainiinance*  s.  P.  Br. 
Br.  Maintenance,  pi.  ii.  cites  8  H.  6.  36,  37.  Exigent, pi. 

S.  C.  per  Martin, Strange,  and  Cottefmore.— -S.  P.. Br.  Brief,  pl.403.  cites  11  H.  6.  u..— »s.  P. 
Br.  Error,  pi.  135.  cites  22  R.  4.  ii.  per  Fairfax.  —-It  was  moved,  that  prujefft  of  outlawry  luv 
HOC.  in  maintenance ;  but  upon  view  of  the  llaiute.  Vavifur  faid  that  the  datuts,  and  the  declaration 
of  the  Itatute,  gives  procels  of  outlawry  in  this  a«5lion.  9  H.  7.  21.  b.  pi.  17.         S.  P.  Rr.  Procefs, 

pi.  no.  cites  S.  C. Br.  Exigent,  pi.  45.  cites  S«  C.-^Br.  Estigrnf,  pi.  28.  cites  22  H.  6.  7, 

that  it  does  lie  ;  but  Brook  makes  a  qusere  thereof,  and  fays  fee  the  ftatute  and  Nat.  Bi-ev.*-«-*^ 
Br.  Champerty,  pi.  5.  cites  S.  C  and  ai  H.  6.  7«  that  it  was  faid  that  procefs  of  outUvyry  lies  in 
maintenance.— ---See  the  note  to  |d.  1 1. 


15.  A  man  ihall  not  have  exigent  in  precipe  quod  nddat^  unlcfs 
tiiree  writs  are  returned  fervedi  viz.  three  capias%  nor  ^recovery 
upon  voucher  againji  the  tenant^  unlefs  three  writs  are  awarded  againlt 
the  vouchee,  where  he  is  returned  nihil }  per  Pafion  J.  )jr.  £xi« 
gent,  pi,  38.  cites  14  H.  6.  21. 

26.  If  recordare  or  pone  is  fued  to  remove  plaint  in  replevin  out  of  S.  P..  Bf«  ** 
a  hafe  court  into  hank^  the  writ  is  good,  though  it  has  no  vill nor  ti*  *'*'?"*^>P[. 
dition  of  the  defendant  j  for  the  writ  is  warranted  by  the  plaint,  \\^^  ^  * 
and  (ball  agree  with  the  plaint,  and  exigent  ihall  go  upon  it ;  per  w  here  r<^«r 
June  &  Newton.    Br.  Exigent,  pi*  39.  cites  14  H.  6.  21.  picvi|iisr«. 

w  0        «  a^      V  7  ^  moved  llitH 

aaAk  which  was  ^  the  county  by  |>laiat|  ih«r»  iias  capias ;  fcr  \ii9faeuu$krmfpw$miaiiiieifh(u^^ 


3^6  QtUrt0t$. 

ftc.  Aiid  it  f X  tMir  tf4u/lt  U  k  hypkAa  «r  hy  wit';  per  Mardo  and  Cookain ;  bat  contra  per  Bfb* 
bington.    Br.  Exigenc»pL  5.  cite$  3  H.  6. 54,  ^5.— —Ibid.  pi.  57.  cites  S.  C. 

F?tx:e(s  of  outlawry  lies  Sn  re^ltvin,  and  the  king  ma/  have  a  fine ;  lut  this  is  not  by  conmon  law 
Bor  Mton  the  eri^ialf  but  theftatote  of  15  £.  3.  cap.  17.  gives  the  exigent^  and  that  is  ypon  tht^fuHet 
returruAx  for  the  original  is  vicontielt  and  is  detcnnined ;  and  the  words  of  the  ftatnte  of  H.  5* 
are  •'  In  every  original  in  aftions  perfonal,  whereon  procefs  of  exigent  lies,  ice"  and  that  ftaiist^ 
is  conftrued  ilridlly.  And  here  it  muft  be  fuch  an  original  as  the  coort  proceeds  upon,  and  not 
Inch  as  is  determined  ;  for  the  court  does  not  proceed  upon  that ;  and  therefore  in  bemne  rtpltp* 
mhy  the  original  replevin  being  vicontiel,  the  court  proceeds  upon  the  plnries,  and  confequently 
the  firift  replevin  needs  no  addition  within  the  flatute,  and  where  the  x ft  has  none,  the  2d  moft 
not  vary  5  per  Cur.  i  Salk.  5.  pi.  13.  Mich.  *  Anne,  B.  R.  Earl  of  Banbury  v.  Wood.  i 

Mod.  $4*  S.  C*  accordingly. 

s.  P.  per  1 7.  Outlawry  docs  not  lie  in  deem  tantum.  Br.  Brief,  pi.  439^ 
^^^;f;i:cites2iH.6.-54. 

»5.  ekes  8  H.  6. 9.  Br.  Additiowi  pi.  36.  cites  S.  C.  per  MoUe.'  See  the  note  to 

Br.  Cham-       i8»  In  champertjy  procefi  oT  outlawry  lies  not,    Br.  Exigent,  pL 

pertT,  pi.       3,g^  ^^^  22  H.  6.  7. 

5*  cites  9«    • 

C.  andai  H.  6.7. 

s.  P.  Br.  19.  In  writ  cf  covenant  the  proceis  is  only  diftrefs  iiifinite  by  the 
^dT^k*'  ^*  common  law,  and  the  lame  here,  but  lately  it  is  mefne  procefs  of 
jl.  t!(L^  ^^  outlawry  ♦  in  writ  rf  annuity  j  and  in  writ  of  covenant  by  thejiatuti 
Co.  Litt.  23  H.  8.  cap.  14.  and  fee  the  abridgment  of  ftatutes  tit  Procefs^ 
+*<?p'yT*  **^  procdi  of  oudawry  lies  in  aftion  upon  the  %  cafe  lately  by  tht 
Xl^int^d  Jiatute  19  H,  7.  cap.  9.  and  by  the  faid  ftatute  of  23  H.  8.  14.  pro- 
of Tuthiil  cefe  of  outlawry  is  given  !«+  trefpafs  upon  the  JtatuU  $  jR.  2.  ubi 
V.  Milton,  ingrefftts,  &c.  For  at  conmon  law  procefs  of  outlawry  lay  only  in 
wherelhc  trefpafs  quare  vi  tsf  armis^  and  in  cafe  offeUny }  but  now  it  i$ 
aaion  is  given  by  diverfe  ftatutes  in  Jebtj  detinue,  account^  and  other  aidions 
out  of  ail     perfonal.    Br.  Exigent,  pi  29.  cites  22  H.6. 13. 

inferior         '^  **  ^.-         .«•.      o«ni>«_#« 

court ;  for  TO  H.  7.  9.  extends  to  courts  at  Weftmmftcr  only.    Sid.  248.  pi.  15.  Patch.  17  Car.  2» 

B.  R.  Rogers  V.  Marihal. —Ibid.  267.  pi.  7.  S.  C. ^Raym.  laS.  S.  C 19  H.  7. 

cap  0.  does  not  ejstend  to  the  Jnarthal's  conrt.    Keb.  890.  pi.  54-  Pafch.  17  Car.  2.  fi.  R.  S.  C. 
f  S.  P.  Br.  Exigent,  pi.  35.  cites  37  H.  6.  >>■■         S.  P.  a  Hawk.  PI.  C  303.  cap.  27.  f.  114. 

S.  P.  admit.  8tO.  In  WTit  of  forcible  entry  upon  tbejiatute  8  H.  6.  procefs  of 
fed  per  Cur.  Outlawry  lies,  and  therefore  ought  to  have  addition ;  quod  nota  bene* 
ft  e.  MiVh.  B'-  E^gent,  pi.  35.  cites  37  H.  6.  23. 

«  Car.  a.  B-  IL  the  Kinf  r.  Challoncr.— S.  P.  becaufe  the  ftatute  cxprefsly  gives  a  recovery  by 
fvich  wh^  and  fuch  prMcft  Kes  in  it  by  ttw  oommoa  law.     a  Hawk.  PI.  C.  303.  cap.  27. 

S.P.Br.  3ll*  Ia >^^w»»««V/  a  man  may  have  procefs  by  proclamation 
Exigent,*  pL  toly,  and  may  have  ^;r/ff»/  if  he  will.    Br.  Procefe,  pi.  80.  cites  9 

23.cites9     E^  ^  2. 
E.  4.  a.  3.  ^ 

-•-•See  the  liote  to  pL  s  t. 

•-  f  .  B*.  aa.  In  debt  a  man  may  have  capias  infinite,  and  may  have  exigent^ 
lxigent»pl.  if  j|g  ^iiL     Br.  Pr#cefs,  pi.  80.  cites  9  £•  4.  2. 

I!*4.  su  3!*— Cto.  Littw  laS.  b.— -Procefs  of  outlawry  was  given  in  debt  by  the  ftato^  of  as  £• 
)» cap.  ly 

Br.Exigent,  21.  Utiawry  Upon  indictment  fir  for ejl ailing.  It  was  rcverfed  b| 
PL51.  citea        ^  .  '    '  error 


m 

error,  Waufe  fuch  proceTs  li&  nbt  apotifuch  matter  ef  fervflalling*  S.C.-«^m 
Br.Err6r,pLi85.cite8  22E.4.ii.  ^'iK*. 

lor  it  it  not  vi  «E  armis,  but  contra  pitiam  0Dly.«*«»S€«  Uii  flott  (•  pL  rU 

(B)     forfeiture.     toxititnTt  in  ReJ^Sl  (ftbi  Per/on 

outlawed^ 

[1.  TF  the  ixecutor  recovers  in  account  againft  the  teeetvin  of  tef^ 
^  tatorj  and  after  is  outlawed^  yet  h«  (hall  not  forfeit  thift 
debt ;  for  it  continues  the  debt  of  the  teftator,  and  is  only  put  in 
4:ertain  by  the  judgment.     2O  H.  6.  8.  b.  ]  , 

2.  The  father  {hall  have  the  ward  of  his  fin  of  daughter^  imd 
heir,  whether  the  land  be  held  of  the  Icings  or  not ;  and  if  be  be 
outlawed,  yet  he  (ball  not  forfeit  the  ward ;  for  he  cannot  compel 
the  heir  to  marry,  as  the  lord  may.  Nor  guardian  in  fecage  cznnot 
compel  him ;  therefore  it  is  no  chattle  in  them,  therefore  an  out-* 
la  wry  in  them  fhall  not  lofe  them  the  ward.  But  if  guardianjn  cbi* 
valry  in  right  or  in  fa£fc  be  outlawed,  he  (hall  forfeit  the  ward.  Nots 
the  diverfity  \  per  Littleton.    Br.  Garde,  pL  6.  cites  73  H.  6.  55* 

3.  A  feme  executrix  married,  and  then^f  and  her  bujband  bring  f  -j-j^  1 
to  adion  of  debt  as  executrix,  and  have  judgement.  But  it  was  ^  H  J 
pleaded  in  bar  that  he  was  outlawed^  and  prayed  a  ftay  of  judgment. 

The  court  agreed  that  in  this  cafe  the  huUMind  did  not  fomit  the 
goods  which  the  wife  had  as  executrix,  becauie  he  had  them  only 
in  her  right,  as  executrix.  3  Bulft.  210*  211.  Trin«  14  Jac.  Hix 
V.  Harrifon. 

4*  Executor  brings  an  aSiionfbr  tnonies  had,  and  received  to  tbi 
ufe  oftejlator.  The  defendant  pleads  outlawry  of  the  te/iator^  per^ 
Treby  Ch.  J*  the  debt  is  forfeited  to  the  king,  and  vefted  in  hioi) 
notwithftanding  the  death  ofteftator.  2  LutWi»  1601. 1604.  Mich. 
10  W.  3.  Powis  V,  WiUiams. 


♦  [C]  Forfeiture,     tn  Perfonat  ASftMs.  no  letter  ro 

this^  not  td 
.     •"?  of  the 
[X.  1 F  a  man  be  outlawed  in  a  perfonal  adtion,  he  (hall  forfeit  his  foiiowinf 

^  \ goods.     II  H.  6.  17.  37.  ]  t^x':!}!' 

See  Standf.  Prtrog.  44.  b.  Ice  cap.  i6»  .■  f  Fm.  Law,  $vd.  351.  S.  P.  ■  ■ .  ■  Bnt  (hall 
#)r  forfeit  his  lirndst  but  only  the  profits  thereof.  Br.  Forfeiture  de  Terres^  pL  30^  dtd  9  Ha 
^.  aoj  ■■■■■  Ibiil.  pi.  75.  cites  S.  Cm  ■  fer.  Utlagary,  pi.  59.  cites  S. C.«*—Bot  contn  in 
I'E.  3.  for  in  d^wer  the  feme  (hall  not  recover  danoages,  becaufe  the  baron  was  outlawed 
for  trefpafs  ;  fo  that  a^ainft  her  the  fnmktenement  was  void.  But  Brook  makct  H  qiisri 
tltereof  $  for  ic  is  void  in  refpedt  of  the  profi's,  but  is  not  void  In  refpeft  of  the  franlcNhie* 
xnent.  Neverthelefs  the  dara^^es  follow  the  profits^  as  it  feems.  Br*  Forfeitoree  <)•  Terrt»  pi* 
^o.  cites  9  H.  6.  10.  • 

[  at.  If  tenant  fox*  term  of  years  be  outlawed,  the  term  fliaB  be  •t.^Ani 
forfeited  to  the  king,  and  he  nuy  feife  it,  2jaAplow  at  bis  pleafure^  mvf^i  -^ 
g  H.  6.  21.  ]  tuM r  /  « 

/aU.   Br»  Udagatj,  pi.  S9.  ri-«  ).H;  w<  a» 

VoIm  XXli,  B  b  ii-  ■^'^ 


£mi  given  f  3.  5(/*  if  feme  covert  poflefled  of  a  term  ie  waiveJy  the  king 
f  "Hf'''  ibdl  not  have,  the  term.    9.  H.  6.  52.  b.  }, 

IS  not  for-  ~  J  J 

fdiced  by  the  outlawry  of  the  hufband.  Arg.  zo  Mod.  165.  in  tie  cafe  of  Miles  v.  WiU 
linms,  cites  Noy.  6.— >The  conflant  practice  in  outlawry  is  to  fcize  all  the  debts  due  to  tlM 
wife;  per  Parker  Ch.  J.  10  Mod.  245.  Trin.  13  Ann.  B.  R.  in  cafe  of  Miles  and  Wil- 
liams. 

S.  P.  Br.  [4^  If  an  executor  be  outlawed,  he  (hall  not  forfeit  the  goods 

^r^,    '/'*'  ''>'*'••  .  "  H.  6. 17.  37.  ] 

pi.  71.  cites  33  H.  6.  31.— S.  P.  per  Williams  /.    3  Bulft.  6.  cftes   33.  H.  6.  31.  si  E. 

4.  50.    10  £.  4.  !.■■  ■     ■  S.  P.  per  Coke  Ch.  J.    3  Bulft.  24.  cites  Stamf.  foU  18S.  (F) 

<Rep.  116.  [  5.  If  tenant  at  will  fows,  and  after  is  outlawed,  the  king  ihall 
cafeTp!*  have  rA/ «r«.    9H.6.21.J  , 

Cro.E.S50v  [6*  If  ^  i^nan  be  outlawed  in  a  perfonal  a£Uon,  he  fliallnpt  for^ 
pi.  6.  s.  c:  fei;  debts  due  to  him  upon  contract,  jM.  43,  44  KL  B.  R.  betweea 
and  the  s.  P.  Shaw  and  Cuttereffe,  per  Curiam.  ]    \ 

admitted  '  "^  J      • 

per  Cur.  Ibid.  85r.— S.  P.  admitted  per  Cur.  Cro.  E.  203.  Mich.  31  &  33  Eliz.  B.  R. 
in  cafe  of  Smith  v.  Bernards  ■  '  Ow.  at.  Mich.  37  k.  38  tXh,  S.  P.  in  Bernard's  cafe.  S.  C* 
And  that  after  the  outlawry  pardoned,  the  plaintilf  may  have  an  a^icMi  for  them  again.  ■ 

5.  P.  admitted.  Cro.  £■  ^75.  pi.  21.  Trin.  39  Eliz.  C.  B.  in  cafe  of  WoUey  v.  BradweU. 
■  3  Le.  I05.  pi.  26 r.  Trin.  30  Eliz.   B.  R.   in  cafe  of  Maikham  v.  Pitts.  S.  P.-  ■■« 

S.  P.  and  fo  of  debt  for  trefpafs.  Br.  Utlagary*  pi.  54.  cites  26  £.4.  4.*-.*-.— S«  P.  accord- 
ingly, Theloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  13.  cites  50  Aff.  z.  and  Patch.  16  £.  4.  4. 

and  49  £•  3*  5* 

If  a  man  be  cullauxd  of  ftlfmy't  and  y,  S,  w/rr  bound  to  him  by  ff>eeiaUy  in  a  certain  debt,  the 
king  ihaU  have  this  debt.    Br.  Forfeiture  de  Terres,  pL  47.  cites  50  Aft  r.       ■     Br.  Chofe 

en  Adtion<  pi.  <).•  cites  S.  C.—— Br.  Forfeiture  de  terres,  pi.  74.  cites  49  E.  3-  5.  S-  P* 

But  if  the  debt  was  vntbovt  fptclalty^  e  contra ;  for  the  party  nay  wage  his  law  againfV  bis 
debtee,  but  not  againft  the  kingi  and  therefore  the  king  flVall  not  liave  the  debt  V  for  the  aA 
of  the  offender  (hall  not  prejudice  the  debtor,  and  the  king  tball  not  have  this  debt  which 
is  without  fpecialty,  though  the  matter  be  found  by  office  for  the*  king  for  the  reafoo  afore- 
faid.  Br.  Forfcitvffe  de  Terres,  pU  47.  cites  50  AIT.  i,— — Br.  Chofe  en  AAioo,  pi.  9.  cites 
S,  C. Br.  Forfeiture  de  Ten-es,  pi.  74.  cites  49  E.  3.  5.  S.  "P. 

But  it  was  held  4  Rep.  9a.  95.  a.  Trin.  44  Eliz.  fi.  R.  in  S lade's  cafe,  that  debts  or 
duties  by  'fimple  contraft  may  be  forfeited  to  the  king  by  outlawry,  contrary  to  the  fuddcn 
opinions  in  49  E.  3.  5-  50  AIT.  i.  t6  E.  4.  t.  and  9  Elia.  262.  [D.  162.  pi.  3i.].^-S.  P. 
by  Baron  Clark.    Lane,  23.  Mich.  4  Jac,  in  the  Exchequer,  in  Bates's  cafe. 

*[333] 

'  1  — I  [  7.  If  the  recoveror  of  damages  be  outlawed  in  a  perfojial  ac* 
Fed.  807.  tion,  ttkt  king  (hall  have  them,  and  (hall  have  execution  uton  the 
\_  -^-  '  judgment.  M.  5  Jac.  in  the  Exchequer,  between  York  ana  Allen, 
Lane  20.  •   per  Curiam.  1 

s.  c.ac-  •  "^        •        •;  ] 

cordin^y.— — S.  P.  by  all  the  juftice^.  Le.  64.  pi.  84.  Mich,  iq  Eliz.  C.  B.  in  the  cafe  of  Beverly 
V.  Cornwall.  And  the  dtftndant  may  f  lead  it  in  bar  to  a  j'cire  facial  ly  tb»  phitUijf  aftar  tmpcrUncc 
Jo.  239.  Pafch.  7  Car.  B.  R.  Woftley  v.  Savil. 

UrtJfWf *i  wMch  he  is  to  rtcovn-  as  by  reafnn  of  trefpafs  done  to  his  land,  battery,  falfe  imprifon- 
ment,&c.  9re'  hot  forfeited  to  the  king.  Fin.  Law,  8vo.  351.  ekes  2^  E.  3.  92.  Stamf.  Praerog. 
x88.  b.»— S.  P.  Br.  Forfeiture  de  Terre,  pi.  107.  cites  24  E.  3.  56  and  4  H.  7. 17;  accordingly.— 
But  tUroagcs  recovtr'cd  are  forfeited.    Lane  20.  York  v.  Allen.  S.  P.  per  Hyde  Ch,  J. 

Cro.-C.  166.  Mich.  ^  Car.  B.  R.  in  cafe  of  Benfon  v.  Flower. 

Damtfgnfor  not  ttpturmg dceon&nfr'io  covenant  are  not  forfeited  by  the  outlawry.  3  Salk.  275.  pl« 
^17.  Aoon.— a  Lutw.  1513.  HilL  i a  W.  3.  Clerk  v.  Scroggs,  S.  C      • 

m 

Cro,"].  $i%\  [  8.  If  the  conufee  of  a  Jidtute  in  nature  of  ftatute  ftaple,  taies 
^"f  ih*  K*^  /A?  conufor  in  execution  upem  the  ftatute^  and-  afier  is  outlawed  in 
v.the^exe-^  a  perfonal  a£iion,  the  debt  (hall  be  forfeited  to  the  king)  fa. that 
^ut«rs  «f      th^  Jdng  may  difcharge  the  conuior  out  of  ext cution  -,  for  the  being 

of 
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of  his  body  in  execution,  is  not  any  fetisfeaion,  butonlv  x  means  paccombe 
10  come  at  it. '   P.  1 1  Car.    B,  R.    between  North,  and  Fines,  J5^uJ^|^* 
per  Curiam  in  writ  of  error.      Intratur   Mich.    1 1    Car.   R!ot»  Mich.  x6 
520*  in  a<^ion  upon  the  cafe  for  procuring  the  difcharge  from  the  J^c.  B.  R. 

been  adjudged  z^'EXa.  in  BIrktt't  cafe. 

[  9.  If  yf.  takes  an  obligation  in  the  name  of  B.  in  which  C.  is 
bound  to  B.  but  it  is  taken  to  B.  only  in  trufl  for  A.  and  after  A* 
is  outlawed  in  a  perfonal  a(%on,  this  trujl  ihall  be  forfeited  to  the 
king,  and  he  ihall  have  the  benefit  of  the  obligation.  M.  24,  25 
£1-  in  the  exchequer,  Morgan's  cafe  refolved  and  decreed  accord-  * 
ingly.  M.  16  Jac.  in  the  exchequer  in  the  lord  of  Somerfet's  cafe, 
'  cited  by  the  Lord  Chief  Baron .] 

[10.  If  a  man'^  to  prefent  to  a  church  by  voidance  of  it,  and 
after  is  outlawed  in  a  perfonal  action,  he  (hall  forfeit  it  to  the  kingi 
and  he  ihall  have  a  quare   impedit.      8   R.  2.   Quare  impedit, 

400.  ] 

[11.  If  A«  p^jffjpd  of  a  leafe  for  years^  grants  it  tmer  to^  B.  in  Cro.  L 

irujlfor  hin^elK  and  after  is  outla^^ed  in  a  perfonal  a<Mon,  this  frujl  i53-  'n 

ihall  be  forfeited  to  the  king.     P.  8  Car.  in  the  exchequer,  between  King  v!  tha 

the  King^  and  Lammot  and  others.   Refolved  per  Curiam  \  for  there  executors 

[it  is]  refolved,  that  a  plea  of  the  piJrchafe  of  the  leafe'  of  B.  with  of  Dae- 

out  notice  of  the  truft,  without  travel  fc  of  the  truft,  was  not  good.]  ^^^^^  ^^ 

S4  Eliz.  in  Armftrong^s  cafe.— T»^w^  ^f  a  Itnft  in  grofs  is  forfeited  on  an  ouriawry  in  a  perfonal 
a^ionyJ)uC  not  a  leafe  f>  attend  the  W.txritance.  N.  Ch»  R.  133*  21  Car.  2.  in  the  Exchequer,  in  caf« 
of  the  Attorney  General  v.  Sir  George  Sands,  admitted,  and  cites  the  Earl  of  Somerfet's  cafe.  Hob* 
Pacomb's  cafe.  1  Cro.  Babiugton's  cafe,  and  Sir  Walter  Ralegh's  cafe. 

12.  Matters  of  account  may  be  forfeited  for  outlawry.     Fin.  Law,  [  ^  34  ] 
8vo.  351.  cites  Aff.  pi.  5.  m  E.  3. 92. Hard.  490.  Arg.  cites 

it  as  adjudged  HiU.  30  Eliz.  B.  R. 

13.  A  man  has  a  defeafance  upon  a  Jlatute  merchant^  and  after  is 
outlawed^  and  then  gets  a  charter  of  pardon^  and  after  fues  audita 
querela  upon  tht  defeafance  \  and  good,  liotwithftanding  the  outlawry 
which  ivas  in  adton  perlbnal ;  for  this  fuit  is  only  to  difcharge  his 
land,  which  difcharge  cannot  be  forfeited  to  the  king,  nor  was  the 
landbyfuch  outlawry  forfeited.  Br.  Utlagary,  pi.  71.  cites  29 
Aff.  47. 

14.  A  man  outlawed  in  aSiion  perfonal  (hall  forfeit  his  emhle* 
ments  i  jyer  tot.  cur.     Br.  Emblements,  p!.  21.  cites  5  H.  7.  16. 

15.  By  outlawry  in  a6lion  perfonal,  no  a^ion  real(!ti^\\  efcheat; 
per  Walmflev  J»  Le.  63.  pi.  84.  Mich.  29  Eliz.  C.  B.  in  cafe  of 
Beverly  V.  (JornwaD. 

^  16.  E>ebt  upon  *  contraft,  trefpafs^  battery^  imprifonnunt^  bfc.  the  •  Sm  tha 
king  fliall  not  have  by  outlawry.     3  Le.  205.  pi.  261.  Trin.  30  laftnote 
Eliz.  B.  R.  Markham  v.  Pitts.  '^^  P^-  ^ 

I  ?•  If  a  man  outlawed  purchafes  goodsy  or  takes  an  obligation  in  The  pro- 
trufl  the  king  fliall  have  them;  agreed   by  counfel.     Lane.  45.  petty  is 
Pafch.7  Jac.  in  ca&  of  the  King  v.  the  Earl  of  Nottingham.  *  JTel^'vijud 

in  the  king  $  per  Holt  Ch.  J.    Carth.  44a.  in  cafe  of  Brittoa  v.  C0I41. 

B  b  2  i9.  Goods 
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•  • 

1 8.  Goods  mortgaged^  if  not  redeemed,  (hall  not  be  forfeited  for 
outlawry;  per  Williams  J.     Bulft.  29;  Trin.  8  Jac.  in  cafe  of 

Ratcliffe  V.  Davis. Per  Doderidge  J.  3  Bulft.  17.  in  cafe  of 

Waller  v.  Hanger,  the  King  ihaU  not  have  the  goods  before  die 
party  is  fatisfied. 
H^.5^  jl^  p^^   xvakts  feoffment  on  condttton  to  B.   that  A.  pay   100  L 

$\c.^  ^o  B.  and  his  heirs  or  executors,  and  B.  is  outlawed,  ^d  A.  pays 
the  money  to  B.'s  executors,  as  well  he  may,  the  executors,  and  not 
the  King,  (hall  have  the  money ;  per  Hutton  J,  Winch,  ^9*  Hill. 
20  Jac.  C.  B.  in  cafe  of  fiuUoigne  v.  Jervife. 

20.  Quaere,  if  by  outlawry  of  a  legatee  of  a  thing  certain,  be- 
fore the  executor's  afTent,  fucn  fpecijick  legacy  be  forfeited  ?  Went. 
Off.  Executors  28.  and  (ays  it  cannot  be  given  or  granted  before 
fuch  Affcnt. 

21.  Outlawry  upon  an  information  for  a  mifdemeanor  is  a  forfei- 
ture of  goods  and  chattels.  2  Salk.  494.  pi.  i.  i  W.  &  M.  in  B* 
R.  The  King,  &c.  v.  Tippin. 

22.  When  goods  2X^  fold  for  as  much  as  they  are  worthy  the  value 
of  them  may  be  afcertained  by  averment,  and  fuch  a  debt  may  be 
forfeited  for  outlawry ;  per  Powell  J.  Cuq;ib.  426.  Trin.  9  W. 
3.  B.  R.  in  cafe  of  nayward  v.  Davenport. 

23.  ti  foreigner y  that  never  was  in  Englandy  was  outlawed  in  ah 
a&ion  on  feveral  promifes  for  goods  fold  and  delivered  ;  and  upon  a 
fpecial  cap.  ud.  a  ihip  and  other  efFe^  belonging  to  the  foreigner 
were  feized  as  forfeited.  But  fee  Cartfa.  459.  Mich.  10  W.  3. 
B.  R.  Matthews  v.  £rbo« 
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^»  Br.  Pa-     [  I.  T  F  a  man  be  outlawed  in  a  perfonal aSlion^  he  (hall  not  forfeit 
**^"cirJs*'s.  *^'^  lisA^  whereof  he  has  an  eftate  of  franktenement.    *  9 

eJlfir.       H.  6.  20.  b.  21  H.  7.  7.  9  H.  6.  52.  b.  ] 

Livery,  pi.        [  2.  But  he  who  ts  Outlawed  £hall  forfeit  the  profits^ his  land  of 
i.B?OffiM  fronktenement  to  the  king.    9  H.  6.  20.  b.  21  H.  7.  7.  J 

(levanty  Ax.  pL  a.  ekes  S.  C.«— Br.  UTues  returned,  pi  10.  cites  S.C. 

This  wag  [  3.  If  a  man  leafcs  at  wiU,  and  Itffeefowsy  and  after  leffor  is  out'^ 

"rUd\l  l^i^^dy  the  king  fbail  not  ha^e  the  emblements^  but-Hmly  the  rent;  for 

point' m  he  {hall  not  have  more  than  the  leffor  himfclf  ihould  liave.     9  H.  6. 

01  m^s  21.     Co.  5.  Oland  116.  •  8.  ] 

rafe,  but  is 

an  obiter  opinion  there,  and  is  not  mentioned  in  any  of  the  other  reports  oF  the  cafe  as  I  have  ob« 

farvcd.  I      I        *  This  feems  mifprinted  for  (b)  in  this  and  the  next  plea. 

[  4.  But  if  the  tenant  at  will  had  mffowny  then  by  the  outlawry 
of  the  leifgr  the  king  fhould  have  the  profitSy  becaule  by  the  out* 
lawry  the  will  is  determined,     o  H.  6.  21.    Co.  s>  Oiand   Ii6» 
»    8.[b]]  .  * 

[5.  If  a  man  be  outlawed  in  a  perfonaf  aftion,  the  king  fiiatt 
prcjent  to  his  churches  when  they  vcidj  though  he  has  a  franktenc- 
mcnt  or  inheritance  i^  then.    22  Aff.  33.  admitted.  J 

6.  A 
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6.  A  man  fliall  forfeit  his  land  by  oudawry  of  fehny,    Br,  For-  Br.  office 
fciture  dc  terrcs,  pi.  75.  cites  9  H-  6.  20.  ^^,Tk^' 

S.  C. — -.Ba  LiVcry,  pL  c.  cites  S*  C — S.  P.  for  the  king  fhatt  hm,  the  efcheat,  or 

annum  diem  &  vailum.    Br.  Utlagary,  pi.  36.  ekes  S.  C.  and  13  AC  5. 

7.  Where  the  tenant  is  in  arrears  of  rent  to  the  lord,  and  after  It  was  a- 
the  lord  is  outlawed^  and  then  gets  charter  of  pardon^  the  lord  fliall  ^*®**.  ^ 
not  have  the  arrears.    Per  Martin  J.    But  Brook  makes  a  quaere  c^ourt^thu 


thereof  i  but  fays  they  are  the  ifliies  of  the  land  which  is  real,  and  arrearages 
therefore  die  law  may  be  with  Martin.    Br.  Forfeiture  de  terres,  «/'•««;»'- 

pi.  73.  cites  9  H.  6. 57.  ,    i;:jjr 

for  life  arc  not  forfeited  hy  outlawry^  hecaufc  thev  arc  real,  and  no  remedy  for  them  but  a  dif- 
trefs ;  ocherwife  if  upon  a  leafe  for  years,  &c.  Hei.  164.  HilL  5  Car.  C.  B.  a  nota.— — Litt.Rep. 
352.  Mich.  6  Car.  C.  B.  the  S.  P.  in  the  fame  words. 

If  tffiater  /eafgs  fot  lift  rendrinj  rent,  and  the  rw/  is  arrear,  and  after  the  teftator  is  outlawed 
and  dies,  this  fliail  not  be  forfeited,  but  his  executors  ihall  have  the  rent ;  per  Hutior.  J.  Winch 
58L  in  cafeof  Bidluigne  v.  Tervife.— Hiitt.  54.  S.  P.  in  S.  C. 

Loi-d  Raym.  Rep.  308.  Hill.  9  W.  3.  in  the  cafe  of  Britton  v.  Cole,  it  Is  (aid  by  Holt  Ch.  J.  ia 
delivering  ihe  opinion  of  the  court,  that  it  is  a  doubt  whether  the  arrears  of  iiTues  in  fuch 
caie  fliall  be  charged  \i)^(y\  the  reverfiooer,  becaufe  the  charge  arifes  from  the  particular  default  o£ 
(he  tenant  for  life,  and  not  from  any  charge  upon  tiie  inheritance)  as  in  the  cafe  of  i({i^ 

8.  An  ahhot  may  forfeit  the  goods  of  the  houfe  by  outlawry ;  but 
c  contra  of  the  lands  and  profits  thereof  j  for  thofe  are  not  forfeite4 
by  outlawry.     Br.  Forfeiture  de  terres,  &c,  pi.  59.  cites  10  E.  ^.  i. 

9.  If  the  hujband  be  outlawed  in  trefpafs,  &c.  the  fame  Jbau  not 
ott/ithe  wife  of  her  doiver\  for  by  fuch  oudawry  he  (hall  not  forfeit 
freehold  or  inheritance.     Perk.  S.  388. 

10.  J^ands  appointed  to  le fold  hy  the  adminiftratorof  theoudawed 
perfon  who  died  inteftate,  or  lands  in  mortgage^  are  not  forfeited, 
Winch,  58.  Hill.  20  Jac.  C.  B.  by  Button  J.  in  cafe  of  BuUoigne 
V.  Jerrafe, 

[E]   Forfeiture  in  Perfonal  Anions.     How  the    [3-^6] 

King  jhall  take  the  Profits.  r—^'^— 1 

Fol.  808* 

f  I.  T  F  a  man  be  putjawed  ir\  a  perfonal  aSion,  by  which  the  Br.  Iffues 

;  ^  king  is  entitled  to  the  profits  of  his  land  of  which  he  has  ""f  7"''^^; 

cfta^e  of  franktenement,  he  may  take  the  profits,  as  rent  or  corn^  s.'cUlU^ 

or  by  manurance  of  the  paflure.     9  H.  6. 20.  h.  ]  Br.  Utiaw- 

ry,  pi.  j6. 

cites  5.  C.  and  13  Aff.  5.  accordingl/. Br.  Forfeiture  de  terres,  pi.  30  cites  S.  C.  and  n  Aff. 

5.  accordmgly,  upon  outlav/ry  of  trefpafs Br.  Ibid.  pi.  105.  cite?  S.  C  per  Ci^. Ibid-  pL 

icS.  S.  P.  per  tot.  Cur—Fin.  Law.  8vo.  351.  S.  P For  outlawry  in  aftion  perfonal  the 

king  ftall  n<a  Jif^  but  take  tbepf6fTi  auoufoue  5cc     Br.  Refeifer,  pL-i.  (bis)  cites  9  H.  6.  ao.  ■     .  -^ 
^r.  Patents,  pi.  3.  cites  S.  d  *  i         ^     ^  ^ 

[2.  But  the  king  cannot   upon  fuch  forfeiture  plow' the    land  •Br. For. 
ufow.    '  9  H.  6. 20.  b.  Curia.  21  H.  7.  J.]  [:|;-^pt 

3P.  cites  S.  C— -Br.  Ottice  dcvaju,  &c.  pL  2.  cites  S.  C— Br.  Iflbes  returned,  pi.  10.  cites 
*•  C— Fin.  Law,  8vo,  351.  S.  P. 

£3.  Nor  can  cut  underwoods  nor  trees.   9  i/.  6.  21.] 

B  b  3      /  [  4-  The 


0 

Be.  L?verf,  [  4.  The  king  upon  fuch  forfeiture  can  •  notfeift  the  knd^  be- 
S^<?.'  ?^^  caufe  then  if  he  or  his  heir  reverfe  the  outlawry  or  purchafe  char- 
fin  Office    ter  of  p»rdon,  he  (hall  be  put  to  his  livery,  which  is  not  reafon* 

dcvan:,  pi.     n  H.  6.  20.  b.  Curia.  ] 
t.  cites  S.C.   ^      ^ 

*  Uiilefs he  is  vuitUd  by  ogu'$.    Br.  Feoffments  de  terres^  pi.  3.  cites  9  If.  6.  to.  for  the  Uadli 
mifotfuiid^  but  he  (hall  take  the  profits. 

[5r  The  king  by  fuch  forfeiture  has    not   any  po£iJJion  of  the 
land.  21  H.  7,  7.  ] 

•  Br.  Feoff-  [  T  5  ]  '^^'"  ^^  P^'^  tutlawid  •  may  make  feoffment^  and  then  the 
mentde  Jung  ihall  not  have  more  of  the  profits,  o  H.'6.  21.  21  H.  7.  7. 
Jcm^pU     Curia.] 

cites  q  H«  6.  &o.  if*/  otbcrvjife  vfhtre  the  king  is  intnkd  by  offue  to  feife ;  for  there  he  cannot  make 
fc<)ffmfnt  tUl  after  livery  thereof  fucd.— If  the  king  hat  nurm  by  reafon  of  an  outlawry  againfi 
Itfj'tf.  rfa  term  for  years,  anU  the  /fffor  wi//  mnktfeofftMtnt,  the  feoffment  is  ▼Old,  bcf  Aufe  of  the  poiTef* 
tfmn  of  the  king;  for  none  can  by  any  meaM5  put  the  king  out  of  pofleifton  by  matter  in 
f.i^  J  quod  nota.    Kelw.  53.  b«  Trin.  19  H.  7.  pi.  12. 

•  Br.  Pa-  [  6.  The  king  cannot  grant  over  fuch  land  which  he  has  by  fuch 
tcr.ts,  pi.  ^   outlawry,  but  it  is  void.     *  9  H.  6.  20.  b.  ] 

^fln/uw.       [  7-  So  he  can  «(?/ /^^  the  land.     21  H.  7.  7.  ] 

Bvo,  351.  S.  p.  accordiugly,— The  king  may  difpojc  of  the  land  ufelf  of  a  perfon  outlawed* 
Kaym.  17.  Trin.  13  Car.  2.  B.  R.  Windfor  v.  Seywcil,  and  denied  the  book  of  ai  H.  7.  7.  and 
laid  that  the  courCe  of  the  exchequer  is  againft  that  book.— Le.  33.  S.  C. 

[  8.  But  he  may  grant  to  another  to  levy  the  profits  in  his  name^ 
9  :H.  6.  20.  b.  3  . 

9.  If  a  man  be  outlawed,  he  (hall  not  forfeit  his  deer  in  his  park. 
Bi:.,  Account,  pL  94.  cites  10  H.  7.  6.  per  vavifor. 

10.  Where  the  king  has  the  profits  of  any  land,  by  reafon  of 
outlawry  in  adion  perfonal,  he  mzy  jujiify  for  damage  feafant^  and 
have  trefpafs  \  for  he  has  intcreft  m  the  land.  Quod  nota«  Br. 
Avowry,  pi.  63.  cites  15  H.  7.  2. 

11.  Kleafejor  years  of  an  advowfon  in  truji^  is  forfeited  by  the 
outlawry  of  ccily  que  truft.  But  it  was  held  likewife^  that  the 
king  cannot  have  a  quare  impedit  or  an  ejeHment^  but  afubpcena  anfym 
Hard.  490.  Mich.  20  Car.  2.  in  the  Exchequer,  in  cafe  of  the  At* 
torney  General  v.  Sands,  cites  it  as  held  Pafch.  12  Car.  2.  C.  B. 
ia  Sir  Anthony  Anger's  cafe. 


[F]  In  what  Cafes   the  Forfeiture  of  one  ihall 
be  Forfeiture  alfo  as  to  another. 

[  I.  T  F  2  conufees  ofajlatute  take  by  capias  the  body  of  theconu* 
*-  for  in  execution^  and  after  one  of  the  conufees  is  outlawed 
in  a  perfonal  a£tion,  this  (hall  be  a  forfeiture  of  the  debt  againft 
both  \  fo  that  the  king  mav  put  the  conufor  out  of  execution  at 
large.  P.*  1 1  Car.  B.  R.  between  Nordi  and  Fines,  per  Cariim> 
in  writ  of  error  upon  a  judgment  in  bank  in  adion  of  cafe,  where- 
of the  confideraiion  was  to  procure  a  difcbarge  from  the  king  to 
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(tt  him  at  large  out  of  execution,  in  the  cafe  aforeiaid.    Mich,  ix 
Can  Rot.  520.  ]  '  .  ,        . 

2.  Holt  Ch.  J.  in  delivering  the  opinion  of  the  court,  in  the  cafe 
of  Britton  v.'  Cole,  Ld.  Raym,-  >ep.  3081  cites  Lane,  96.  and  • 
2'Roirs  Abr/  159.  [Praerogative  (I)  ]  pL  4.  which  he  feys  is  ob- 
fcarely  reported,  viz.  that  the  cattli  of  mie  Utumi  in  eamm$n  ihail 
not  be  taken  upon  a  levari  facias  upon  the  outhwty  of  die  otber-f  • 
if  the  ejiate  of  the  other  tenant  in  common  he  particularly  founds  it  is 
good  law :  for  if  a  levari  facias  be  to  levy  the  profits'  of  a  moiety, 
the  catde  of  the  other  tenant  in  common  there,  levant  and  couchont 
cannot  be  taken  \  for  the  tenant  in  common,  which  was  outlawed, 
can  only  forfeit  the  pernancy  of  the  profits  of  his  moiety.  But  that 
matter  of  the  tenancy  in  common  mull  he  intended  to  he  found, 
upQn  the  inquifttion^  otherwife  it  is  not  law;  for  Jf  A.  hath  land  in 
which  B,  has  common  of  fajiure  for  Iheep,  A,  is  outlawed^  ^nd  the 
title  of  B.  is  not  found  upon  the  inquijition^  his  cattle  may  be  taken 
upon  a  levari  facias,  until  he  hath  pleaded  his  title  in  the  exchequer, 
and  hath  it  allowed.  Contra  if  his  title  had  been  found  upon  the 
inquifition.  In  2  Ro.  Abr.  159.  there*  are  ibme  cafes  which  feem 
to  the  contrary;  but  they  are  not  intelligible.  As  the  cajTe  there 
iSq.pL  2,  3.  Stafford  v.  Batbman  (the  fame  cafe,  3  Cro, 
431.)  which  fays,  that  upon  a  levari  facias  the  flieriiF  mav  feife, 
but  not  feH,  which  is  a  contradiction ;  for  every  levari  facias  re-* 
quires  a  fale  as  well  as  a  feifure ;  therefore  the  book  is  falfe  printed,- 
and  it  ought  to  he  a  fieri  facias^  as  3  Cra  is*  Now  no.  levari 
iflues  for  a  debt  againfl  the  pcrfon,  but  where  the  land  is  debtor* 
Ld.  Raym.  Rep.  308.  Hill,  9  W.  3.  in  cafe  of  Britton  v.  Cole. 


[G]  iP'bo  Jhall  have  the  Forfeiture.  [  33^  1 

f  !•  T  F  ^.  leafes  to  J5.  a  coaUmine  within  the  county  palatine  ofDifr-' 
•■'  ham  for  year  s^  rendering  renty  and  after  the  rent  being  arrear^ 
A.  is  outlawed  in  an  adion  of  debt  in  banco,  and  the  BiJI>op  of 
Durham  is  to  have  the  chattels  of  outlawed  men  within  his  county, 
yet  it  feems,  becaufe  this  debt  follows  the  perfon^  that  the  kinz  Jhall 
hove  the  arrearages^  and  not  the  bifliop.  t^ubitatur  M.  0  Jac. 
Bromley's  cafe,  j 

(H)  Forfeiture,    Honio  much  (hzli  be  forfeited. 

!•    A     Has  a  recognizance  or  hond^  and  after  is  outlawed  on  at-- 
-^^  •  taint,  the  king  fhall  feife  all  the  land  of  the  conufor  -or  ob- 
ligor, though  he  himfelf  could  have  had   but  a  moiety.    5  Rep. 
56.  Mich.  30  &  31  Eliz.  C.  B.  in  Knight's  cafe.       - 

2.  A.  had  recovered  againft  J.  S.  in  an  adion  for  words,  500  /. 
damages.  Afterwards  J.  S.  and  W.  S.  purchafed  land  in  fee^  and 
ediened  it  to  B.  A.  was  outlawed,  and  fo  his  debt  became  forfeited 
to  the  king.    The  queftion  was  whether  the  king  Ihould  have  the 

B  b  i|.  moiety 


\ 


moietjr  of  the  moiety  of  A.  or  the  intire  iteiety.  And  it  was  ve? 
iblved,tbat  he  fliould  have  the  intire  moiety,  though  A.  fliould  have 
had  but  the  moiety  of  the  moiety.  But  the  debt  coming  to  diet 
itHg J  he  by  bis  prerogative  Jball  have  ixnution  tf  the  intin  moiety  i. 
and  it  was  adjudged  accordingly,  Cro.  J.  5J?.  Mich.  i6  Ja^ 
B.  R,  the  King  ,v.  Death;  ^  .     ^     ^ 

(I)  Forfeiture,     Goods  ofwiom^msyhe  taken, 

St  rang  en. 

is  out^ 
bimfelf 


7- 

pf  Cullom  ▼.  Sherman,  c\U$  ij  £•  3.*«v*< S^c  PI,  C,  143.  a.  S.  P.  in  cafe  of  Willion  ▼.  Ld. 

BarRley. 

J- 1*.  1  !•  Where  a  feme  ixeiutrix  takes  baron  who  is  outlawed^  the 

hi  c.fe  o?'   f^*  ^J  '*^  Hfl^^^r  *>y  <his  (hall  not  be  forfeited ;  per  Prifot.    Br, 
Hix  V.         Forfeiturede  lerrcs,  pi.  71.  cites  33  H,  6.  31. 
Harhron.  3.  So  it  is  where  the  executor  himfelf  is  outlawed^  the  goods  of 

,   the  teiUtor  ihall  not  be  forfeited,     Br.  Forfeiture  de  Terres,  pU 
71.  cite^sjH,  6,  31. 

4.  Trefpa£or  takes  my  goods^  and  after  is  outlawed^  thefe  goods 
are  forfeited  \  per  Hobart ;  and  thofe  of  the  Exchequer  wrote  for 

.  -  them.     Qusre  if  by  information  without  office  ?     But  it  feems^ 

L  339  J  that  the  iirft  owner  ihall  have  them  upon  fuit  made;  for  his  right 
remains.     Br.  Forfeiture  de  Terres,  pi.  53.  cites  6  H.  7.  9, 

5.  If  there  be  a  commoner^  or  other  tenant  in  common  with  defen^ 
danty  his  beafts  may  be  taken  on  the  land,  unlefs  the  title  of  the 
commoner  or  of  the  tenant  in  common  be  found  by  the  inquifition  ; 
and  fo  it  is  of  a  leajefor  years  prior  to  outlawry ;  for  they  are  bound 
by  the  inquifition,  and  fois  their  title,  till  they  avoid  it  by  m»nflrans 
de  droit  in  the  Exchequer.  I  Salk.  395.  Hill.  9  W.  3.  B.  R, 
3ritton  V.  Cole. 

i»  Mod.  6.  If  an  outlaw  makes  feoffment  of  his  lands  after  inquifition^  the 

176^  S.  C,  cattle  of  the  feoffee  may  be  taken  for  the  iffues  of  thofe  lands,  a  for- 
tiori the  cattle  pf  a  wrong  doer,  who  has  no  pretence  of  a  title ;  per 
Holt  Ch.  J*     Carth.  442.  in  cafe  of  Britton  v.  Cole* 

(K)     Forfeiture,      Strangers,      How  far  the  Tttle^ 
&c.  of  Strangers  are  affeSied  by  it. 

I,  T  F  the  king  has  a  term  by  reafon  of  an  outlawry  a«iinft  leffee 
■  of  a  term  for  yearsy  and  the  lefllbr  will  make  feomnent,  the 
feoffment  is  void,  becaufe  of  the  poiTcffion  of  the  king ;  for  none 
can  by  any  mesins  put  the  king  out  of  poflei&pn  by  matter  in  h£k  i 
quod  nota,    JCelw.  53,  b,  Trin,.  19  H.  7.  pi.  |2, 

2.  If 
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%  V£ffiifiiht  outlawed,  he  fliall  not  forfeit  the  proflu  of  (tit 
land.     Ar^«  Gold(b.  55.  pi.  8.  in  Beverley's  cafe. 

}•  If  ja  copyholder  \^  oxx^viti^  the  king  (hall  have  the  profits  of  G.  Treat, 
his  copyhold  lands,  and  the  lord  has  not  any  remedy  for  his  rent,  pf  Tonmw 
Arg,  Lc.  99.  in  cafe  of  SulJard  v.  Everard.  CcZcomL 

Cop.  1 50. 164.  that  Lord  Coke  fays  that  if  a  copyholder  be  outlawed,  the  lord  upon  prefentmenC 
fhall  hftve  the  profits  of  the  lands;  but  that  it  is  faid  Lex  Cufto.  zie.  that  if  a  copyholder  b« 
outlawed  in  a  perlonal  a^lion,  it  is  no  forfeiture  of  his  copyhold,  but  the  kins  Ihall  have  the 
profits. '  But  cite  lord  Ch.  3.  fays,  qu«re  of  this ;  for  then  how  can  the  iord  ha¥e  Izls  feivicct 
psyji  him  ?  , 

4*  A.  acknowledged  a  recognizance  to  B.  and  after  to  C.  at  di9  ' 
fuit  of  B.  the  lands  of  A.  were  extended  at  20L  per  ann,  afterwards 
C.  was  outlawed,  by  which  the  recognizance  caine  to  the  king,  and 
procefs  of  extent  ifiued  for  him.  It  was  found  that  A.  had  nothing 
but  the  land  extended  by  B.  and  that  it  was  worth  40/.  per  ann. 
more  than  the  20 1.  it  was  extended  at.  Scire  facias  w^  awarded 
agajuift  B.  to  anfwer  the  furplu/age  above  the  20 1.  per  ann.  B. 
pleaded  his  firft  extent  by  inquifltion,  and  that  he  was  not  yet  fatis- 
iied.  Judgment  for  B.  for  the  conufei^  is  to  take  his  chance.  But 
Clerk  the  zd  baron  held  ftrongly  ti)c  contrary.  Cro.  E.  265. 
a66.  pi.  8,  Mich.  33  &  34  Eliz.  B.  R.  the  Queen  v.  Wall  and  • 
Orecn. 

5.  The  king  (hall  not  have  the  profits  of  the  land  on  an  outlaw-  2tit  if 
TV  againft  Ac  cefiy  que  ufe^  or  cejiy  que  truji.     Sty;  41,  per  Roll  Ch.  ccfty  qu© 
L  in  cafe  of  the  King  v.  Holland.  '«^ft»  or 

.  cefty  qua 

vfe  of  a  bond  be  outlawed*  the  king  ihall  have  the  bond.  Cro.  J.  513.  in  cafe  of  the  kinr  vw 
tte  executors  of  Sir  J.  Daccomb.  > 

6.  J.  recovered  a  judgment  againft  B.  after  judgment  B.  was 
mitktwed  at  the  fuit  ef  %  S.  and  his  lands  feifed  into  the  hands  of  the 
crown.  Afterwards  A,  took  out  an  elegit.  The  whole  court  were 
of  opinion  that  the  lands  being  feifed  by  the  crown  before  the  fuing 

out  of  the  elegit,  there  could  not  be  an  amoveas  manum  awarded,  [  ^40 '1 
although  the  judgment  was  prior  to  the  outlawry.     Show.  Pari.  ^  ^^    ^ 
Cafes,  75.  in  cafe  of  the  King  v.  Baden,  cites  Hard.  106.  [in  the 
Exchequer,  Trim]  1657.  Matters  v.  Whitfield. 

7.  A.  was  outlawed  at  the  fyit  of  B.  and  lands  in  his  pofleffion 
were  extended.  J.  S.  claimed  title  to  them,  brought  eje^ment^  and 
pleaded  to  the  inqutjttion.  An  injundtion  was  prayed  for  the  king  to 
ftay  proceedings  at  law,  but  it  was  denied ;  for  though  a  perfon 
outlawed  cannot  after  extent  prevent  or  avoid  the  king^s  title  by  any 
alienation,  as  appears  1 1  H.  7.  yet  the  outlawry  gives  no  fuch  pri- 
vilege to  the  pofleffion  of  a  diffeifor^  but  that  the  diffeifee  may  enter 
and  bring  his  ejectment ;  for  by  the  outlawry  the  king  has  a  title 
only  to  the  nronts,  and  no  intercft  in  the  land.  But  it  was  ordered 
that  the  ejectment  ihould  be  brought  in  this  court,  becaufe  the 
king's  revenue  was  concerned.  Hard.  176.  Hill.  12  &  13  Car.  2. 
in  the  Exchequer,  Hamond's  cafe. 

8.  If  there  be  two  tenants  in  common  of  a  reSiory  for  yearsy  and 
one  is  outlawed,  yet  the  other  upon  Ihewing  of  the  matter  may  have 
debt  for  tl)e  inojety.  Sid.  49.  pi.  11.  Mich.  13  Car.  2.  B.  R.  in 
caie  of  Colo  v.  Banbury. 

9.  If 


•  .  ♦  » 

9.  If  tinant  for  life  is  outlawed)  and  dieS|  it  may  be  a  queftton 

'     Aether  the  iffues  arrear  can  be  extended  on  the  reverfi6ner^  jjer 

..    Holt  Ch.  J,  Carth.  442.  Britton  v.  Cole.* 

^^Sbm?         ^^*  ^'  ^^''  money  to  B,  on  a  judgment j  and  to  C  on  a  Ifond.    A, 

ProcParU     IS  outlawed  at  thefuit  of  the  obligeey  ^d  Vii  lahds  feifed  on  the  out* 

Cafes  7s.      lawryj  and  the  queftion  ilwis,  whether  the  conufee  of  the  judgment 

^^*  could  extend  thefe  lands  f     And  ft  was  held  the  outlawry  (hould  be 

preferred)  and  that  ^e  king's  hands  fhould  not  be  amoved,  unlefs  the 

conufee  cavMJkew  covin^  and  ^radife  between  the  obligor  and  the 

obligee*    2  Salk.  495.  pL  2.  Alich.  5  W.  &  M.  Attorney  General 

v^fiaden. 

(L)    Anions  forfeited.      Wliat.      And  wBat    the 
King  may  have,  in  Rcfpedl  of  the  Outlaw. 

2;  A  Man  was  bound  in  a  recognizance^  and  had  a  defeafance^  and 
Jf^  execution  is  fued  againft  him,  and  he  pleads  the  defeafance  ; 
and  notwithilanding  this  execution  is  awarded  erraneoujly^  and  after 
the  conujor  is  outlawed  in  an  aSfion  perfonal^  and  then  gets  a  pardon^ ' 
stndfues  a  writ  of  error^  and  well  notwithftanding  the  outlawry; 
for  he  is  not  to  recover  any  thing,  but  to  difcharge  his  land  by  tKs 
fuit,  which  difcharge^  nor  the  land,  was  not  forfeited  to  the  king 
by  outlawry  in  a6lion  perfonal  \  quod  not  a.  And  therefore  the 
title  and  caufe  to  have  writ  of  error  was  not  forfeited*  Br.  For- 
feiture de.terres,  pi.  72.  cites  29  Aff,  47, 

2.  It  was  awardea  that  he  who  is  outlawed  for  trefpafs^i  and  after 

gets  a  pardony  Jhall  have  aAion  of  trefpafs  of  battery  or  falfe  impri« 

fonment  done  before  the  outlawry^  and  (ball  recover  his  damages 

taxed  by  the  court}  for  otherwife  the  tort  (hall  be  difpuniihed. 

Br.  Forfeiture  dc  Terres,  pi.  38.  cites  29  Aff.  61. 

The  king         3»  For  the  king  may  have  debt  or  a^ion  of  goods  carried  away  from 

tflnnot  hnve    hjixi  ^q  is  outlawed>  but  he  Audi  not  have  a£lionyor  the  tort*   Br. 

g^s^oV*"*  Forfeiture  de  Terres,  pi.  38.  cites  29  Aff.  61. 

liim  who  is  outlawed  or  attainted  hy  the  common  iaw  brfore  that  fome  man  h9S  feifui  them  to  the 
vfe  of  the  king,  or  *  thai  it  hi  fowiAby  matter  cfrrcorAi  and  if  the  king  ipay  have  action,  yet  ho 
has  ele^ion  in  what  court  he  wiU  fue,  whether  in  Chancery  or  commou  law.  Br.  Prerogative^ 
pi.  45.  cites  39  H.  6.  26.  per  Greenfield. 

If  a  man  4»  The  king  (hall  have  a£lion  o(  detinue  of  the  obligation  of  him 

be  outlaw-  who  is  outlawed  \  per  Brian,  quod  non  ne^tur.  Br.  Forfeiture  de 
king  may     ^crres,  pi.  107.  ciies  16  E.  4.  4.  and  49 1.  3.  5. 

have  go€>d  aAion  of  dstinue  againft  any  tvbobave ^ojpj/tm  of  the  froodi ;  for  by  the  outlawry  the  pro- 
pertT  is  in  the  king,  and  he  who  has  the  poffemon  is  charged  to  the  king  by  way  of  adiou.  Br- 
Prerogative,  pi.  4.5»  cites  39  H.  6. 26. 

Br.  Feoff.  5,  Where  the  ting  haj  the  profits  of  any  land  by  reafon  rf  ^ut* 
Ufes^  7  ^^'^rX  ^'^  oSlion  perfonal^  sind  damage  is  done  in  depafturing  of  the 
i3.\to'  g^s  or  corn,  he  Ihall  have  adion  of  trefpafs;  for  he  has  inter ^ 
S.C.  in  the  land,  and  yH  he  has  not  the  land  itfe^.    Br.  Trefpafs,  pU 

172.  citesi^H.  7.  2.. 

(M).  Forfeiture. 
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(M)    Forfeiture.     Patentee.    Adion?.     What  Acy^  ^JL"^ 
turns .  Patentee  may  bave^  and  in  wbofe  Name.       (^  ^  9) 

I,  /^RANTEE  of  the  king  cannot  have  a£Hon  of  goods  of  ^ 
^  perton  outlawed  without  p^Jfeffion  j   per   Grenefield  -y  to 
which  it  was  anfwered,  that  it  is  the  common  courfb  in  the  Exche- 
quer.    Br.  Prerogative,  pi.  45.  cites  39  H.  6.  26. 

2.  A.  was  accountable  to  J .  S.  and  afterwards  J.  5.  was  out^ 
lowed  in  a  perfonal  a6lion.  A.  died.  The  queen  granted  to  B. 
omnia  bona  &  catalla,  exitus,  proficua,  forisfa£^ur'  &  advantagia  * 
quaccunque,  which  came' to  her  by  the  outlawry  of  J.  S.— — B- 
brought  account  againji  the  executors  of  J,  defon  tort.  It  was  agreed 
of  alfndes,  that^if  this  adion  had  htcn  granted fpecia/fyj  it  had  been, 
clearly  good;  and  though  this  matter  of  account  is,  at  the  time  of 

'  die  grant,  uncertain^  yet  it  may  be  reduced  to  a  certainty  by  matter 
ex  pc/i/a^Oy  viz,  by  the.  account.  And  though  the  account  be  hot 
exprefsly  named  in  the  letters  patents,  yet  the  words  of  the  grant 
(ut  fupra)  do  amount  to  as  much.  And  Gawdy  J.  conceived  this 
account  ought  to  be  brought  in  the  queen* s  name.  A  nd  per  omines 
J.  if  A.  had  been  living  at  the  time  of  the  grant  of  the  queen,  the 
grant  had  not  been  good ;  for  then  the  a&ion  againft  the  executorSy 
which  is  the. matter  of  prerogative,  had  not  becji  vefted  in  th^ 
queen.  3  Le.  197.  pll  250.  Hill.  30  Eliz.  in  the  Exchequer. 
Anon. 

3.  If  a  man  be  outlawed  in  a  perfonal  a£lion,  and  die  queen  has 
the  profits  of  the  land,  and  lets  the  fame  to  another,  the  grantee 
Ihall  have  treftajs  quare  claufum  fregit ;  per  2  Juftices.  3  Lc- 
2^13.  pi.  282.  Mich.  30  &  31  Eliz.  B.  R.  4n  cafe  of  Hitchcock  v« 
Harvey. 

(N)     Patentee.     Value.    JIow  the  Value  to  be  can-*  r  ^  .^  -• 

Jidered  on  an  Extent.  ^ 

f  •  T^Efcndant  was  outlawed  at  die  fuit  of  an  afier-judgment  crer  s.  c.  citea 
^^  ditWy  who  got  a  leafe  from  the  crown  at  a  quartcr^part  of  and  adjud. 
the  valttej  viz.  for  i20l.  per  annum,  where  the  lands  were  well  ??***^^**^' 
wbrth  478 1.  and  he  levied  only  the  I20l.  per  annum,  and  let  the  Pari.  Caf#t 
outlaw  take  the  reft.     The  firft  judgment  creditor  brought  an  elegtL  72.  Attor- 
and  would  have  the  lefiee  account  for  the  whole  value.     But  it  was  ^^^^iv   * 
decreed  (by  which  a  former  decree  was  fct  afide)  that  the  Icffee  IlZin*JIif^ 
cosdilivyno  more  than  the  extended  valucy  which  was  at  J20l.  per  ofafeifur« 
annum,  and  could  not  enter  and  take  all  the  profits ;  for  the  crown  |<^  <>"<* 
has  no  intereft  10  the  land  extended,  but  only  percepdon  of  profits,  yj^^^n 
but  the  party  may  take  out  a  mlius  inqmremTj  and  have  them  ex-  be  aUowe4 
tended  at  a  greater  value.    And  it  was  agreed  that  the  Jejiejbould  ^  ^^ 
iiemgi  placiy  and  let  in  the  Jlrji  judgment  creditor^  and  be  pay  the  ^^^J^ 
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A«/  and  if  kjii  200L  fit  annum  till  kjfi^s  debt  wasfittisfieJ;  and  the  outlawry 

^e  of  ^^  remain  in  force.    And  the  extent  upon  the  elegit  after  the  extent 

what  is  upon  the  outlawxT,  was  held  void  quoad  the  protedor.     Hard, 

feifed,  tho  106.  Mafters  v.  Whitfield  and  Holkins. 

^  hava         ^*  When  the  profits  of  the  land  zxe  found  by  an  inquifition  to  be 

it.  Arg.  ^  Aich  a  yearly  yalue^  then  the  lands  remain  a  debtor  to  the  value 

If  Mod.  ti7«  siB  the  debt  is  Satisfied i  but  he  can  only  agift  or  mow  thofe  lands  $ 

BrittSJi'S!  P^"^  ^"^'  5  Mod.  X 1 8,  in  cafe  of  Britton  v.  Cole. 

Cole,  cites  Hard.  io6. 

««^(^pi-  (O)  Forfeiture.  Prevented^  or  oujled,  by  Alic- 
^p)Vi.3*  nation,  &c« 

In  out.  '•  T  ^  one. is  outlawed  in  aBion  perfonal^  and  office  is  found  that 
s^onper-  ^^  ^'^^  kibi  of  fuch  lands  the  day  of  the  outlawry,  he  may 

foind,  the*  make  ^feoffment  of  his  land  well  enough ;  for  the  king  is  not  feifedm 

feoffment  Br.  Office  devant,  &c.  pL  2.  cites  9  ll.  6.  20. 

of  the  par- 
ty is  good  before  the  king  has  poffeifion.     But  a  recovery  againft  the  heir  after  office  and  he- 
fore  Uvery,  is  good  hawttn  the  partiet^  but  not  againft  the  king  if  tt  be  upon  feint  title.    Br. 
3'>offment  de  terres,  pL  17.  cites  21  H.  7.  7.  The  courfe  of  the  Exchequer  is,  that  hyfttf" 

M'»/  befortfiifuff  the  king  is  ouCled  of  the  pemaiKy  of  the  profits.  But  nU  by  feoffment  after 
feifore.    i  Lev.  33*  Pafch.  13  Car.  a.  B*  R*  \Vi(W^or  v.  Say  wel. 

*  S.  P.  and  after  this  tbt  long/hall  not  have  any  profit  of  it,  quod  curia  concefHt,  quod  nota ;  for 
the  king  has  not  the  polTefiion,  and  the  owner  has  power  to  make  feoffment,  therefore  the  pro« 
fitslhallgo  totbe  feofiee.  Br.  Prerogative,  pi.  38.  cites  ai  H.  7.  7.  ■  Br.  Forfeiture  d^ 
Terresy  pU  30.  cites  S.  C— Ibid.  pi.  24.  cites  S.  C.  becaufe  the  king  cannot  feife  for  outlawry  in 
action  perfonal.  But  where  the  king  may  feife,  the  party  cannot  fo  ouft  bim  of  the  land.  ■ « 
Br.  IfiTues  Retom,  pi.  9.  cites  S.  C— -S.  C.  cited  by  Gaudy  J.  Ooldf.  iSi.  pi.  115.  Anon.——* 
Ld.  Raym.  Rep.  307.  Hill.  9  W.  3.  in  cafe  of  Britton  v.  Cole  it  was  faid  by  Udt  Ch.  J.  in  pro- 
nouncing tlie  opinion  of  the  court,  that  the  feoffment  in  fuch  cafe  is  good,  but  tbctnia-efi  tf  th$ 
Jung  to  iake  tbt  profits  continues  notv/tthft^mifing  tU  feofnunt\  thooj'h  the  opinion  in  ai  H.  7.  7.  is 
contrary.——!  Solk.  ^95.  S.  C.  and  S.  P..«i^Tho  fale  iluUboldbtit  the  king  (hall  have  the 
pernancy  of  the  profits.    12  Mod.  43S.  Anon. 

2.  A  fraudulent  gift  of  goods  will  not  defeat  the  king  of  the  for* 

feiture  by  the  outlawry  of  one  indided  for  recufancy.     See  ti^ 

Fraud  (C)  pi.  i«  in  the  notes,  Pauncefoot  v.  Blunt, 

r  ^  j^^  1       3.  If  a  man  outlawed  buys  goods  in  another* s  name^  the  king  fhaS 

For  when     ^^^^  ^^^  goods  in  the  fame 'manner  as  if  he  had  taken  them  dired- 

any  an  is     ly  in  his  own  name.  12  Rep.  2«  Pafch.  4  Jac  in  Ford  and  Sheldon's 

done  wtb     cafe. 
miMland 

puipofe  /o  defraud  the  kin^  of  his  lawful  duty  or  forfeitiire  by  the  common  l.iw,  or  a6l  of 
parliament,  the  king  fhall  not  be  barred  of  his  lawful  duty  or  forfeiture  ptr  olk^um^  which 
belongs  to  hi^p  by  the  law  if  the  a^lwas  made  adireii;  izRep.  2.Pafch.  4jac.  Ford  3n4 
Sheldui't  cafe. 

4.  A.  recovered  damages  againft  B.  who  at  the  time  of  the  judg- 
ment «;^J7^/n//yyJ///'rf  in  fee  with  C*  Afterwards  5.  and  Q  aliened: 
Then  A,  is  outlawed*  l  he  kingy  S  years  after  this  outlawry^  ex* 
tends  the  moiety  of  this  land  for  ibefe  damages  recovered  agamft  B.. 
The  barons  were  clear  in  opinion  that  he  ihall  have  it  in  extent ; 
for  it  was  liable  to  the  extent  of  the  party  outlawed  before  the  alie*i 
nation^  and  then  when- it  comes  to  the  king  by  the  outlawry,  al«% 
though  it  be  after  the  alienation,  it  continues  extendible  for  the 

king. 


king,  though  the  alienation  ivas  before  the  oudawiy.    Lane  20* 
Pafcb.  4  Jac.  in  the  Exechequer,  York  v.  AUein. 

5.  Otit  outlawed  made  a  leafe  of  his  lands,  and  afterwards  thefe  ^^^  ^.^ 
lands  amm^  others  were  found  by  inquijitieny  zxAtbis  leafe  was  pleads  Argl  lo 
ed  in  bar  to  bind  the  king,  it  being  oefore  inquifition.    And  the  Mod.  35a. 
court  held  that  a  leafe  or  other  eftate  made  after  the  outlawry  and  xi^,r^, 
before  the  inquifition,  if  made  bonafde  and  upon  a  good  conjideraiion^  ¥i»^t9rooiu 
will  prevent  die  king's  title;  but  otherwife  if  it  be  in  truft  for  the  — If  ^- 
party  only,  but  that  no  conveyance  wherefoever  made  after  the  in-  ^^^^f^^ 

Juifition  will  take  away  his  title.    Hani  lOi.  Pafch.  1657.  in  the  Umrytho' 
Exchequer,  the  Attorney  General  v.  Freeman*  land  bo 

^  -^  aliened, 

that  prevents  the  king  from  the  pernancy  of  the  profits,  dtes  xo  H«.  7*  39*  Bat  if  after  km 
fuifitimfoutuit  it  wiU  not;  for  it  is  by  the  inquiOtion  that  the  intereu  is  veftra  in  the  king,  and 
before  that  he  has  nothing  at  aU.  Cumb.  469.  per  HoltCh.  J.  in  delivering  the  opinion  of 
the  court,  Britton  v.  Cole.— —  i  Salk.  395.  S.  C.  and  S.  P.  cites  Lane  79.  3  Cro*  431.  a  Roll* 
i39..»^Ld.  Raym.  Rep.  307.  S.  C.  and  S.  P.  by  Holt  Ch.  J. 

i 

6.  B*  was  outlawed  in  debt,  after  judgment  at  the  fuit  of  S.  and 
an  extent  being  taken  out,  it  was  found  by  inquifition  i  0&*  1654. 
that  he  vmsfeijedfor  life  offeveral  lands  in  Hampfhire.  They  were 
feifed  into  the  king's  hands,  anddemifed  to  the  (aid  S.  under  the  Ex* 
cbequer-feaL  The  defendants  as  tertenants  pleaded,  that  before  this 
inquifition  and  feifure  the  (aid  B.  by  fine  fur  conceffit,  &c»  granted 
thefe  lands  to  one  Abdy  for  ^00 years^  ifhejhouldji  long  live;  that 
j/bdy  diedj  and  that  af^er  the  inquifition  his  executors  demifed  them  to 
the  defendants  for  460  years^  The  Attorney-General  demurred^ 
for  that  the  2d  leafe  was  madefince  the  inquiiition  and  feifure,  du- 
ring which  time  no  eftate  could  be  granted  of  die  lands  feifed.  But 
the  court  (aid,  that  any  one  who  has  an  eftate  or  a  right  precedent 
to  the  outlawry  may  grant  it  over,  unlefs  it  be  the  outlaw  him(elf, 
who  cannot  by  his  own  a£t  defeat  the  king's  intereft.  Hard.  422. 
pi.  9.  Trin.  17  Car.  2.  in  the  Exchequer,  the  Attorney  General 
V*  Fox  &  al. 

7.  Outlaw  in  perfonal  action  levies  a  fine  before  feifure.  The 
king  cannot  feife  the  lands  in  the  hands  of  conufee,  but  if  the 
feifure  be  before  the  fine,  the  king  may  retain  againft  the  conufee. 
Ravm.  17.  Trin.  13  Car.  2.  Windfor  v.  Seywell. 

o.  If  a  perfon  outlawed  aliens  his  lands  before  any  inquifitioil 
taken  for  the  king,  which  he  may  lawfully  do,  yet  the  alienee  ntuft 
plead  off  the  extent  in  the  Exchequer  by  ft>e%ving  his  title  precedents 
Cartb.  442.  in  cafe  of  Britton  v.  Cple,  cited  by  Hcit  Ch.  J.  as 
Mich.  22  Car.  2.  Rifdon  v«  Rainer.  . 


(P)     Forfeiture.     Relation.    To  wjiat  Time.      [  344  ] 

r 

IC.  f  N  affife  it  was  found  by  verdid  that  the  plaintiff  7^^;//^  the 
-*-  land  to  the  d^^fendantyir  life  rendering  renty  and  for  default 
of  payment  to  re^ enter ^  and  the  defendant  dtd  felony ^  by  which  the 
exigent  was  awarded^  and  the  leffhr  entered  for  rent  arreary  the 
ieffee  ovjled  hm  and  after  was  outlawed  \  but  the  iing  £d  not 


344  -^rtafotp. 

feip^  ^ut  'rfie  defehdarit  continued  feifin^  anj  ffa^  AttttkitxA  it  HiW  S 
cQrk  conviSf,  And  by*  alt  the  juftices,  though  the  king  had  -caufe 
to  feiie  and  did  not  feue^  die  plaintifFfball  recover  the  land.  And 
by  the  reporter  it  ought  to  have  been  inquired  when  the  rent  was 
arrear ;  for  if  it  was  before  the  exigent,  then  the  entry  of  the  plain-* 
',  tifF  is  lawful;  Cbntra  rf  it  was  arrear  after  the  exigent.  And 
therefore  it  feems  that  the  judpnent  upon  the  exigent  (hall  have  rela- 
^  tion  to  the  iejle  of  the  exigent.  Br.  Conditions,  pi.  109.  cites  27 
AlC  50. 

%.  Note,  by  air  the  juftices  except  Markham,  if  a  man  be  at* 

tainted  of  felony  or  treafon  hy  outlawry^  he  {hail  forfeit  all  his  lands 

which  he  had  at  the  day  (f  the  felony  or  treafon  donej  of  ever  after* 

Quaere  inde ;  for  it  feems  but  from  the  time  of^  the  outlawry  pro^ 

.  nouncedy  or  after ;  for  outlawry  has  no  relation^  as  verdift  has.     Br# 

Forfeiture  de  Terres,pL  98,  cites  30  H.  6.  8. 

Btd  If  a  3.  In  an  appeal  of  dezAy  or  other  felony,  &c  procefs  is  awarded 

manhe !«-'  againft'the  defendant^  and  hanging  the  procefs  the  defendant  eonveyt 

felony*' and    ^^^'^y  thelandj  an(J  after  i^  outlawed,  the  conveyance  i»  good,  and 

hanging  the  (hall  defeat  the  lord  of  his  cfcheat.    Co.  Litt.  13^  a. 

procefs 

asainft  him,  he  conveys  away  the  land^  and  after  is  ontlawed,  the  conveyance  IhaU  not  in'thaC 
cafe  prevent  the  l^rd  of  his  efcheat.  And  the  real'on  of  ib'is  diver/jty  is  manifelt}  forin  the 
cafe  of  the  app^  ihe  wt^t  cnntirins  no  time  tuhffi  ibt  frl-my  *n>as  dont,  and  therefore  the  efcheat  can 
relate  [only]  to  the'  outlawry  pronounced.  But  the  welifimsHt  contains  the  time  when  the  felony 
was  committed^  and  therefore  the  efcheat  upon  the  .outlawi7  ibali  relate  to  Chat  ttnie.  Co« 
Lk(.  13.  a.  b. 

4«  Byhzve'outlzv/ryth^pzrty  irnmfdiatefy forfeits  his perjonatgoodsf 
arid  they  are  vetted  in  the  king,  and  he  does  »^  forfeit  the  profits  of  his 
landfy  nor  chattels  reaty  till  inquifition  taicen.  Held  per  Cur*  1 
Salk.  395*  Hill.  9  W.  3.  B.  R.  in  cafe  of  Britton  v.  Cole. 

(  Q^)      Forfeiture.     In  what  Cafes.  In  General. 

S.P.  and  I,  XX/  HEN  a  perfon  is  appealed  or  indited  of  felony^  and  ah-* 
ol  high  f^"^^  himfelf  for  fo  long  a  time  that  an  exigent  is  awarded 

treafoQ.       againft  him,  he  (hall  forfeit  all  his  goods  and  chattels  which  he  had 
Fin.  Law,    at  the  time  6f  the  exigent  awarded,  though  he  render  himfclf  upoa 
Svo.  35a.     ^jj^  exigent,  and  be  afterwards  found  not  guilty.     5  Rep.  iio.br 
III.  a;  Pafch.  43  E\\T.  B.R.  in  Foxley's  cafe. 

2.  If  a  man  has  a  charter  of  pardon  of  elder  date  then  the  exigent f 
the  chattels  are  faved  \  for  the  caufe  of  the  faving  them  appears  of 
record.  5  Rep.  iii.a.  in  Foxley's  Case,  cites  43  E.  3. 17.  but 
iays  that  it  does  not  appear  by  the  book  what  remedy  the  pany  has 
if  the  caufe  of  the  faving  ofthem.be  by  matter  in  h&^  as  by  im<» 
prifonment,  or  that  the  party  ^^s  beyond  fea,  &c. 

I  345  1  (^)  Advantage  of  the  Forfeiture.  How  to  be  taken* 

f.  ,  rS  EST  upon  obligation.     The  iing^s  frrjeants  faid^  that  th^ 

^^  plaintiff  was  oHiidwed^  and  frayed  to  have  the  obligation Jor 

^  'the  king.   Per  Brian,  Wq  caimot  give  judgment  of  it  as  juftices 

without 


Otlatotp.  ^54^ 

without  writy  ]but  tbe  Idng  may  have  writ  of  detinue ;  and  if  this 
znatter  was  upon  this  confeffion)  tliere  judgment  may  b^  given  for 
the  king.     Bri  Utlagary,  pL  41.  cites  4  H.  7.  17.  ' 

2.  B,  recovered  im  a  quare  impedit^  and  iefire .  he  had  execution 

he  was  outlawed.,.  The  queen  brought  a  fcire  facias  to  execute  the  t 

judgment^  Refolved  per  tot«  Cur.  that  the  fclre  &cias  to  execute 
the  judgment  was  well  brought,  and  there  was  privity  enough  tp  ' 
fue  execution  of  tbe  judgment,  becaufe  the  thing  is  in  the  queen  as 
it  was  in  the  piaintin,  and  that  is  a  thing  in  action,.  And  therefore 
it  cannot  be  a  thing  in  poiTeffion  in  the  queen ;  and  (b  (he  is  not  to 
prefent,  but  is  to  profecute  the  execution  of  the  judgment.  Mo» 
241.  pL  378.  Mich.  29£liz.  Beverley's  cafe. 

3.  A.  outlawed  B.»in  an  zjXion  of  debt,  and  J.  S.  having  goods 
pf  B.  in  his  bandsj  A,  brought  a  bill  againfl  J,  S»  to  difcover  what 
goods  he  hadofB^s.  But  J.S.  demurred^  because  A.fiewedm  fitli 
to  thofe  goods.    It  was  infiftcd  «^2unft  the  demurrer,  that  tbe  crown 

.  was  only  a  truftee  for  the  plaintiff.  But  Lrd.  Commil&oner  Gilbert 
held  contra ;  and  that  it  is  merely  out  of  grace  that  the  king  makes 
fu^b  grant  of  goods  of  perfons  outlawed  to  the  plaintifis9  who  have 
no  manner  of  right  before  the  crown  has  granted  them  to  him,  and 
fp  allowed  the  demurrer.  2  Wms's  Rep,  ^69.  Pafch.  1725. 
V.  Bromley. 

4*  Jnd  in  fuch  cafe  the  Jtformy  General  muft  be  made  a  partf^ 
2  Wms's  licp.  269.  V.  Bromley. 

(S)     Forfeiture.     Remedies  to  get  at  it.  see  (H) 


I«     A  billi/92S  exhibited  againft  one  01 
^^  and  perfonal  ejlate^  and  what  fe 


outlawed,  $0  difcover  his  real  S.P.  ad- 


/^cret  gifis  and  conveyances  he  ^^^^ 
had  madcj  becaufe  by  the  outlawry  his  goods  and  the  profits  of  his  HUI.  1658.* 
lands  w«re  forfeited.    The  defendant  demurred,  fpr  that  nemo  te-  in  the  £x- 
netur  prodcre  fc  ipfum,  and  to  difcover  his  eftate  upon  a  forfeiture.  ^^^'  ^ 
But  the  court  e  contra^  and  that  be  ought  to  anfwer^  becaufe  the  the  At« 
crown  is  intitled  to  his  eftate  by  courfe  of  law,  and  the  outlawry  is  ToKNev 
in  nature  of  a  gift  to  the  king,  or  a  judgment  for  him^  and  a  com-  f  ^^"oi 
mon  perfon  may  have  a  like  bill  in  a  like  cafe,  to  enable  him  to  take  foV  the     ' 
out  pcecution.     And  he  was  ruled  to  anfwer.     Hardr.  22.  Mich,  eir^a  of 
1655,  in  the  Exchequer.    The  Protedor  v.  the  Ld.  Lumley.  ^^^j)  ""^^ 

difiover  tbat  tubicb  isforftited  alrea^y^  and  mm  to  difcover  a  cauf$  ofhrftiturt^ 

2.  It  is  ithe  courfe  of  the  Exchequer,  in  cafe  of  an  outlawry, 
to  prefer  an  information  in  the  nature  of  a  trover  and  cenverfon 
againft  one  who  has  the  goods  of  Ae  party  outlawed  \  per  Hale  Ch.  J. 
Mg^  90.  pi.  58.  Mich.  22  Car.  2.  B.  R.  Anon. 

3.  When  die  inquifition  is  taken,  it  is  returned  by  the  {beriff  into  [  346  j 
C  JB.  tfiz^then  a  tranfcript  of  the  outlawry  and  inquifition  is  tranf-^  3  New 
mitted  into  the  Exchequer ;  and  thereupon  if.  any  debts  be  returned  4'"1759« 
due  from  any  one  to  the  outlaw^  on  application  to  the  Exchequer  a  uwiVJ^ac- 
fcire  facias  iffues  to  fuch  perfon,  to  Jhew  caufe  why  the  king  jhouU  cordingly 
not  have  fuch  fum  found  due  on  the  inquifition  to  the  outlaw.    The  »n«^»<*«« 

rwfgn 


34^  Mtimtj^^ 

reaSon  of  returning- the  tranfcript  of  the  record  firom  C<  fii  Into  did 
.  Exchequer  is,  that  when  the  inquintion  has  returned  the  outlaw  ta 
*  be  poflefled  of  any  goods  or  lands,  he  beings  out  of  the  king's  pro- 
te£cion  cannot  enjoy  any  thing,  and  the  profits  of  the  lands  are  ta 
be  feifed  into  the  king's  hands ;  but  the  lands  are  not  forfeited,  un«» 
left  it  be  in  a  capital  cafe,  and  then  after  the  year  and  day  he  forfeits 
as  if  he  had  been  convi(^ed :  but  in  other  cafes  the  promts  are  feifed 
whilft  he  continues  outlawed,  and  therefore  the  tranfcript  of  his  re- 
cord is  fent  into  the  Exchequer,  that  the  court  of  ordinary-revenue 
may  have  it  in  charge ;  but  the  court  of  Exchequer  ufually  grants 
a  cuftodiam  to  fuch  perfon  as  fued  the  outlawry.  G.  Hift.  of  C.  B^ 
13,  14.  cap.  2* 

m 

(T)  Forfeiture.  Seifure  or  Office.  Kecejfaryy 
in  what  Cafes.  And  in  what  Cafes  the  King^ 
{hall  be  faid  feifed  by  Office* 

laid  there,  !•  T  T  Was  in  a  manner  agreed,  that  whefe  it  It  found  by  offico 

^  ^f  ^  that  y,  N.  was  outlaived  in  trefpafs^  or  other  aSfion  perfonaL^  and 

iw'i  was  Jeifed  of  fuch  land  the  day  dftbe  outlawry^  that  by  this  the  king 

Qtherwife.  IS  not  feifed,  nor  the  efcKeator  cannot  feife  by  fuch  office.     And  it 

?*^iff*"  was  agreed  per  Cur.    That  the  party^  in  fuch  cafej  may  Afiurh  th^ 

nSttrocd!  ^fiheatorfrom  taking  the^  profits ;  for  the  office  is  not  fufficient  for 

111.  10.  cites  the  king.    Br.  Office  devant,  &c.  pi.  9.  cites  9  H.  6.  20. 

S.C. 

1  ^*6^*'i?  ^'  ^*%^^'^  inajuit  in  banco  is  put  into  the  cuftodyofan  officer^ 
S4.'lMUc^*  tf»^  after  it  tsjurmifid  that  the  plaintiff  is  outlawed,  and  the  king*s 
«9  Eliz.  attorney  czme  and  dmanded  the  obligation  for  the  kingj  and  the  court 
C.  B.  ia  would  not  grant  it  till  the  plaintiffy  and  the  officer  who  kept  it,  were 
Beverley  v.  Warned.    Br.  Obligation,  pi.  38.  cites  37  H.  6.  28. 

.    Cornwall. 

•  2  Le.  J.  In  outlawry  the  queen  (hall  have  obligations,  ftatutcs,  recog- 

i.C.  cited  ^^^^"^ccs,  •  leafes  for  years,  next  avoidances,  without  office,  becaufe 
vid  ad.  the  queen  is  intitled  oy  the  record  of  the  outlawry ;  per  Clark,  J. 
inittcd*—  Mo.  292,  293,  Pafch.  32  Eliz.  in  the  Exchequer,  in  the  cafe  of  Sir 
\Xt  Idw.  M.  Finch  V.  Throgmorton. 

Dimock*s  cafe,  Arg.  cites  21  H.  7.  8.  S.  P.— Ibid.  63.  per  Tanficld  Ch.  B.  Trin.  7  Jac.  in 
Iht  JEkXcbe^uer  in  S.C.— Andfee  pi.  5. 

4.  If  the  outlaw  purchafes  cattle  afier  the  outlawry^  the  pro- 
perty of  them  is  immediately  veiled  in  the  king ;  per  Holt  Ch.  J4 
Carth.  442.  Hill.  9  W.  3.  B.  R.  in  cafe  of  Britton  v.  Cole. 

5.  By  outlawry,  leafe  for  years  is  forfeited  before  any  feifure ;  and 
therefore  if  it  be  fold  after  outlawry,  and  before  feizure^  the  king 
fhall  avoid  the  fale;  but  if  one  outlawed  fell  an  eil«ite  in  fee  before 

feizurcy  the  fale  is  good,  and  the  king  (ball  not  have  the  pernancy  of 

the  profits  \  but  if  the  fale  be  after  feizure,  the  fale  fhall  hold,  but  the 

f  ^A.7  1  ^^"S      ^^  ^^^^  ^^  pernancy  of  the  profits;  but  even  in  cafe  of  a 

.  ^  ^^'  *  Jeafe  there  ought  to  be  an  office  found  for  the  king  j^  per  Holt  Ch.  J, 

12  Mod.  438.  Mich.  12  W.  3.  Anon. 

(U)  Jn 


(U)     In  what  Cafes  tfie  King  may  feife,  and  when. 

I.  A  Man  leafed  fir  years^  9r  at  will%  and  afier  was  outlawed  in 
-^^  a  perfonal  aSlion^  as  trefpafs,  and  writ  ifliied  to  inquire  of 
what  land  he  was  feifed  at  the  time  of  the  outlawry ;  and  it  was  found 
that  he  was  feifed  of  the  land  leafed,  by  which  the  king  committed  it 
to  another  who  entend^  and  the  lejfee  ror  years  brought  writ  of  iref-- 
pafs ;  and  the  defendant  pleaded  the  ^flatter  above.  And  the  opinion 
or  the  court  was,  that  of  the  proper  (hewing  of  the  defendant  him- 
felf,  tlie  king  cannot  feife,  and  then  the  grant  is  void.  Br.  Patents, 
pi.  3*  cites  9  H.  6.  20. 

2.  Leafe  of  goods  to  ^..  for  years.  A.  is  outlawed;  a  fcire  fiicias 
iflues  for  the  king.  He  (hall  not  have  the  goods  till  the  leafe  be 
ended;  per  I>oddcridge  J.  3  Bulil.  17.  HiU,  2  Jac.  in  cafe  of 
Waller  v.  Hanger,  cites  13  R.  2. 
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( W)  Seifufe.  '  Of  the  different  Writs  of  J?eifure,  and 
their  different  Operations  i  and  what  may  be  taken 
by  them. 

I.  'Tp  H  E  writs  of  execution  for  the  king  are  ca*  fa.  to  take  the  11  MoJ. 

-*•  body,yf.y27.  to  take  the  goods,  ^jr//^'y27f.  to  take  the  lands,  JJp^^* 
and  the  long  writ  in  the  Exchequer^  which  comprehends  them  all. 
Now  even  by  that  writ  the  goods  of  a  ftranger  cannot  be  taken,  be- 
caufe  the^(herifF  has  no  fuch  authority  thereby.  But  otherwife  it  is 
of  a  levari fac.  de  exitibus  terra.  Cumb.  470.  Mich.  19  W.  3. 
B.R.  Britton  v.  Cole. 

2.  The  ctf////^tfy?ri7ff;/rbebg  levant  and  couchant  on  the  land  Comyns's 
of  the  perfon  outlawed,  may  be  taken  by  virtue  of  a  levari  fac%  for  Rep.pl.  344 
the  king.    Cumb.  469.  Britton  v.  Cole.  ^'  ^:  *^- 

•—— X  Satk.  395.  S.C.  &  P.— For  they,  and  hot  the  cattle  of  the  owner  of  the  lands,  are  the 
iiTiies  of  the  lands  ;  per  Holt  Ch.  J.    Garth.  442.  S.  C.  ■    5  Mod.  117.  S.  C. 

Skin.6r7.pL.13.  S. C.  accordingly.— —Comb.  434.  469.  S.C.  accordingly.— —^ix  Mod.  itS. 
S.  C  .accordingly.— Ld.  Raym.  Rep.  305.  S.C.  accordingly.— And  Ihid.  306. 'Per  Hoft  Ch. 
J.  The  land  is  debtor  to  the  king,  and  that  makes  the  cattle  upon  it  liable  to  this  execution  j 
ior  if  the  king  (hould  not  have  this  remedy,  the  pernancy  of  the  profits  of  the  land  upon  out- 
lawry would  be  very  fmall,  and  it  may  'b6  would  be  worth  nothing;  for  then  it  would  be  in 
the  power  of  the  man  outlawed  to  defraud  the  king  of  the  whole,  by  letting  of  the  lantl  to 
pafturage ;  in  which  cafe,  if  he  could  not  feize  the  cattle  levant  and  couchant  upon  the  land» 
he  could  not  have  any  remedy  againil  him  who  fiiall  hire  the  land  for  agiClment;  nor  oould  he 
have^the money  payable  by  fuch  contra^,  becaufe  it  would-be  an  agreement  in  grofs.— But  i£ 
the  outlaw  had  made  a  leJft  of  fuch  lands  before  tb<  exigent  retttrnedy  then  the  caitie  of  a  fir an^  can« 
not  be  feifed  by  virtue  of  a  levari  facias  on  the  lands;  per  Cur.  5  Mod.  117.  in  cafe  of 
Britton  v.  Cole. 

3.  Outlaw  aliens  his  eftate,  feoffee  puts  in  his  cattle ;  they  are  Ld.  Raynu 
fubjea  to  a  feizure  for  the  king,  the  feoffee  having  the  eftate  in  \';^}^' 
the  fame  plight  *  and  condition  as  the  feoffor  had  it ;  and  though  the  s.  P.  by 
feoffment  be  good,  yet  it  deftroys  not  the  king's  title  j  per  Holt  Ho  tCh.  Jf. 
Ch.  J.  in  delivering  the  refolution  of  the  court*    Cumb.  469.  ^[34^  J 
Britton  V.  Cole, 

Vol.  XXIL  C  c  4.  The 
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H^i'  c^  T  ^  '^^  ^^^  ^f  ^^  pirfon  outlawed  are  not  the  iflaes  leyiabk  hf 
ll  Raym.  ^'^  levari ;  for  thofe  arc  the  king's  without  inquifition ;  and  that 
Rep.  307.'  makes  out  the  difference  between  chattels  real  and  perfonal,  the 
in  s.  c.  one  being  leviable  by  levari,  the  other  not.  Cumb.  469.  Brittoa 
V.  Cole. 

5.  In  cafe  of  a/,  fa.  no  goods  (hall  be  taken  on  the  land,  but  the 
goods  of  the  debtor  only\  for  that  writ  gives  the  iheriff*  authority  to 
levy  only  de  bonis  &  carallis  of  tbe  owner,'and  therefore  Offers  from 
a  lev,  fa.  which  gives  authority  to  levy  de  exitibus  terrae.  Cumb. 
470.  Hill.  10  W.  3.  B.  R.  Britton  v.  Cole. 

(X)  Procefs  of  Outlawry ;  awarded  by  whom. 

ft 

I.    A  Man  was  indited  of  death  before  the  coroner ^  and  indie  roil 
^^  of  die  coroners ;  and  upon  this  he  wa%  outlawed  upon  the 
roll  of  the  coroners  before  whom  he  was  indtSled.     Quoere  if  the  co^ 
roner  may  award  procefs  of  outlawry.    Br.  Udagary,  pL  38.  cites 
27  Aff.  47. 

2i  The  opinion  of  all  the  court  of  Common  Pleas  was,  that  if 
one  be  outlawed  before  the  juftices  of  aiEfe,  or  juAices  of  peace^ 
upon  an  indidment  of  felony,  that  they  may  award  a  capias  utlaga^ 
turn.  And.  fo  was  the  opinion  of  Periam  Chief  Baron,  and  all  die 
court  of  the  Exchequer,  as  to  the  juftices  of  peace  i  for  thejf 
that  have  power  to  award  procefs  of  oudawry,  have  alfo  power  to, 
award  a  capias  utlagatum^  as  incident  to  their  authority  and  jurif- 
dif^ion.  See  the  ftatute  of  the  34  H.  8.  cap<  14.  for  certificate  oT 
a  fhort  tranfcript  of  every  attainder,  conviction,  or  outlawry  of 
felony,  by  the  clerks  of  the  affife,  clerks  of  the  peace,  &c.  into  die 
King's  Bench,  on  penalty  of  40s;  &c.  And  note  well,  that  fudt 
tranicript  is  by  the  faid  adt  made  to  be  of  as  gres^t  force  as  the  record 
itfelf,  but  cites  Lambert  in  his  Juftice  of  Peace,  fol.  563.  cOntra^ 
and  I  £d.  6.  cap.  i.  that  iuftices  of  peace,  in  cafe  of  profanation  of 
the  facrament,  mall  award  a  capias  utlagatum  throughout  all  Eng- 
land.    12  Rep.  xoa.  Anoo. 

(Y)  Procefs  of  Outlawry,     Upon  what  Return  it 

ihall  iffue. 

'Atix\Ata^  J,  ^HE  flieriff returned  upon  a  capias  quod  mandavi  balllvof 
adrfftonden-  &c.  who  an/isfcred  fuod  cepit  corpus j  &c.  and  had  not  the 

dumrt^iy  csf  prifoner^  at  the  day^  And  d'flrefs  was  awarded  to  the  Jberlff  again/t 
md  batin-  fii^^  baiUff,  and  he  returned  nihit^  and  thereupon  ijjued  capias  infinite^ 
tfZ^Z^rn^  but  not  exigent  i  for  dils  does  not  lie  in  this  cafe  at  the  common  law, 
iwu.  Ibid,    and  the  ftatute  does  not  give  it.    Br.  Exigent,  pL  4J6.  cites  5 

£»  4*  4* 

Co^aptr^  2.  In  Cam,  Scacc.  it  was  faid  by  fomc  of  the  juftices,  that  if 
^bH^lf"  ^  Ifijf^op  hefued  in  one  county  where  he  has  nothings  and  the  Jberiff 
iiuUior^n^  returns  him  nihil  whfre  he  has  land  in  the  county  palatine  of  L. 

or 
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frr  C.  when  thi  h'ng*s  writ  does  not  run^  upon  fuch  return  of  nihil,  ^^^  j  for 
proccfs  of  outlawry  (hall  ♦not  iffue ;  for  he  is  a  peer  of  the  realm,  ^^^^  ^f 
and  therefore  exigent  (hall  not  iflue*     Br,  Exigent,  pi.  47.  cites  the  realm 

5  E.  4.  108.  anymore 

•^        ^  than  a 

biihop  t>f  France.    Markliam  Ch.  J.  faid,  we  will  be  advifed.    Ibid* 

3,  After  the  iherifF  has  returned  a  cepi^  if  he  has  not  the  body  at 
the  day,  the  court  will  not  award  an  exigent  on  the  hgge^ton  of 
an  efcapej  unlefe  the  fheriff  will  return  one.    2  Hawk.  PL  C.  303, 
cap.  27.  C  117. 

r 

(Z)     Procefs  and  Proceedings. 

I.  T  N  cafe  of  felony  one  capias  only  Jhall  be  awardedy  and  no  more,  Br.  Proccft, 
*  and  then  exigent.     Brook  makes  a  qua:re ;  for  it  is  (aid  elfe-  S|c^b^ 
where,  that  there  fliall  be  one  capias  in  murder^  and  two  in  felony,  fays  at  this 
Br.  Exigent,  pi.  42.  cites  22  Aff.  81.  ^lY  jt » 

have  two  capias's  and  exigent  in  feIoft7»and  in  treafon  only  one  capias  and  exigent* 

2.  25  E.  "i^Jiat,  5.  cap.  14*  enai^.  That  after  one  is  •  indiSied  Serjeant 
tf  felony  before  the  jujiices  of  oyer  and  terminer^  the  Jberiff  Jhall  be  S^^"* 
contmandei  to  attach  his  body  by  a  capias  i  and  if  he  returns  a  non  feemstpbe 
eft  inventus^  another  capias  Jhall  iffue^  returnable  in  3  weeks^  whereby  agreed  tliat 
the  Jheriff Jhall  be  direSled  to  feife  his  chattels^  and  to  keep  them  till  JSamJIJrts 
the  faid  return.     And  if  the  Jberiff  then  aUo  return  a  non  eft  in-  not  capital^ 
ventusy  and  the  indictee  cometh  noty  the  exigent  Jhall  he  awarded^  and  there  muft 
the  chattels  Jhall  be  forfeited.     But  if  hi  yield  himfelf  or  be  taken  by  ^fJ.J^^he 
the  Jheriff  or  other  officer  before  the  return  of  the  7d  capias^  his  cheriffof 
goods  and  chattels  Jhall  be  fold.  the  county, 

where  the 
proTectttton  is  commenced  befoi^e  the  exigent  (hall  go,  tinlefs  it  be  after  judgment ;  in  which  cafe 
and  in  all  cafes  of  death  or  high  treafon^  one  capias  is  fufficient.  Bat  quaere  as  to  appeal  of  rape^ 
whether  3  capias's  are  notilill  neceffary,  as  they  were  at  common  law,  notwitl^ftanding  its  being 
roaUe  felony  by  ftatate ;  that  it  feems  doubtful  whether  2  capias*s  were  not  required  by  the  com* 
mon  law  in  all  indi^ments  and  appeals  of  any  other  felony ;  but  that^however,  it  is  certain  that 
they  are  required  ia  all  indictments  of  any  other  felony  by  this  ftatute.  a  Hawk.  PI.  C.  303.  cap, 
27.  f.  115.  ii6« 

*  It  feems  to  have  been  the  general  opinion  that  this  (tatute  extends  to  appeals  as  well  as  indiA* 
mentSy  though  it  merttions  only  the  latter ;  but  it  extends  not  to  any  rndi6lment  or  appeal  of  deatb 
though  it  fpcaks  of  felony  in  general.    a^Hawk.  Fl.  C.  303.  cap.  27.  f.  xi6* 

.  • 

3.  In  capias  ad  computandum,  or  ad  fatisfaciendum,  and  in  every 
capias  which  ijfues  after  judgment^  exigent  {hall  iffue  ^fter  the 
iirft  capias,  becaufe  it  is  of  a  thing  adjudged,  40  E.  3,  25.  a. 
pL  28. 

4.  In  debt  it  was  agreed,  that  if  at  the  exigent  returned^  the  de-' 
fendant  comes  by  fuperfedeas  upon  rnainprize^  and  the  plaintiff  is  ^ 
Joignedj  the  defendant  (hall  have  idem  dies  without  mainprjze ;  and 

there,  if  the  defendant  does  not  come  at  the  day^  the  plaintiff  (hall 
only  have  diftrefs^  and  never  exigent  again.  Br.  Procefs,  pL  23. 
cites  45  E.  3.  10. 

5.  jt£lion  in  one  county  i  n  man  may  have  latitat  in  another 

C  c  2  county^ 
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county^  where  capias  lies  in  the  original;  but  me  exigent  (half  not 
iiTue  but  only  in  the  county  where  the  original  is  brought^  and  noC 
in  the  foreign  county  where  the  latitat  is  awarded ;  but  after  la«- 
titat  awarded  in  a  foreign  county,*  he  may  refort  to  an  exigent 
in  the  firft  county  where  the  original  is  brought ;  and  this  againfl: 
the  fame  party,  Br.  Exigent,  pi.  19.  cites  11  H.  4.  27. 
-^^*'.'*/  6.  6  H.  6.  cap.  i,  ena&s,  That  before  any  exigent  be  awarded 

(oJity'of  ^S^i^J^  perfons  indited  0/ felony  and  treafon  before  the  king  in  hi? 
Uncoift,  benchy  writs  of  capias  /halt  be  directed  as  well  to  the  Jheriff  of  the 
4^Au,fi  J.  S,  county  in  which  they  be  *  indi^ed^  as  to  the  Jheriff  of  the  couhty  whereof 
i't^.^.jJS  they  be  named  in  the  indiSimentSy  the  fame  capias  having  6  weeks 
and  Qafiai  at  leafi  before  the  return  of  the  Jame ;  which  writs  returned^  the 
ijf'ucd  to  the  jujlices  Jhall  proceed  as  they  have  done  before ;  and  if  any  exigent  be 
^ZErai'  awarded^  or  any  outlawry  pronounced  again/l  fuch  perfons  indited 
tovdif!^ to  tH*  before  the  return  of  the  f aid  writ Sy  the  Jame  JhaU  be  void:  and  thii 
fame,         ordinance  Jhall  endure  fi  long  as  Jhall  pleafe  the  king. 

And  it 

ibcms  that  proccfs  fliall  iflTue  toChcftfr,  by  the  grnnaUvcrih  f>f  thtJiatuUy  which  wills  that  in  fuch 
cafe  capias  fh;tll  KTueto  the  (heriff  of  the  coiinty  where  he  dwells,  and  to  the  (berilT  of  the  county^ 
-where  the  fatSV  was  done.  Andfo  it  feems  the  county  palatine  (o  he  hrumd  hy  thofe  feverai  words* 
Quxre.  Br.  Cinque  Pons,  pi.  12.  cites  51  H.  6.  Tt»  '  wBr.  Exigent,  pi.  7i.^ites  S.  C.  That 
€apiai  was  afivaided  to  the  county  paUutn--^  according  to  th'n  Jlatute^  and^Mut  not  certified ;  by  which  the 
fUdnt'/ff prayed  exigent.  And  becauf^  UrcJiatitU  ts  gen/r.ti,  therefore  prbcefs  was  granted  in  the  lii  ft 
county,  but  it  does  pot  appear  what  procefs ;  tlvjrcfore  it  feems  that  it  Jhall  be  3  capln's  in  the  i/i 
fourAy^and  then  exigent ;  for  die  ftatute  does  not  re£Lrain  it,  as  it  feeniSy  aad  tlie  ^iMicfpeaki  of  in* 
diHtnent  of  treAon  and  fflony,  Br.  Exigent,  pi.  71,  ches  31  \U  6.  ii .— S,  C.  cited  a  Ha\\k.  PI.  C. 
305-  cap.  27.  \.  124.  and  fays,  it  feems  to  have  been  admitted  in  this  cafe,  than  an  appeal  originally 
commenced  in  B.  R.  is  within  the  equity  of  this  act,  and  that  an  outlawry  thereon  is  erroneous,  if 
there  wefe  no  capias  containing  the  fpjce  of  6  weeks  diredted  to  the  (heriff  of  the  county  wlicreof 
Che  appellee  i^  named,  as  this  ftatnte  requires ;  by  which  it  feems  implied  that  Tuch  an  appeal  is  not 
within  the  ftatute  of  %  H.  6.  but  of  6.  H.  6.  and  that  the  fame  is  ftill  in  fu»  ce. 

^ffealintU       y.  8  //.  6.  Cap.  10.  f  2.  cnafts,  That  upon  every  ifidiflment .or 

*^"^aif%  appeal  by  which  any  of  the  lieges  dwelling  in  other  counties  than  there 

^^u'rfc'in  where Juch  indi^ment  or  appeal  is  taken  of  treafony  felonyy  or  trefpafsy 

the  county  of  before  any  jujlices  of  peacey  or  other  having  power  to  take  fuch  indiSi^ 

ftf^JS"'  fnents^l^c.  or  other  commijjioners  or  jujiices  in  any  countyy  franchife 

j^B.ofD.  ^  liberty y  before  any  exigent  awarded  after  the  firji  capias  returnedy 

in  the  county  another  capias  Jhall  be  awardedy  direSfed  to  the  Jheriff  of  the  county 

c/E.ind  thereof  he  which  is  fo  indited  is  fuppofed  to  be  converfanty  contain^ 

fiwL>mati<m  i^i  3  nwnths  from  the  date  of  the  writ  tjhere  the  counties  he  holden 

attbetxi'  from  month  to  months  and  where  the  counties  be  holden  from  6  weeks 

g*ntvtMMt  fQ  5  weeksy  he  Jhall  have  4  monihsy  until  the  day  of  the  return  of 

fnrcim  county  ^^^  '^^i^  9  h  which  %d  copios  it  Jhall  be  commanded  to  the  Jheriff  t& 

according  to  take  him  by  his  bodyy  if  he  may  be  found  luiihin  his  bailiwiak :   And 

ihffLMt^  Ij  ffl^  fj^y  f^Ql  l,^  foundy  that  the  Jheriff  make  proclamation  in  two 

i^^Muud  counties  before  the  returny  that  hcy  which  is  Jo  indited  or  appealed^ 

in  thi  prt^  oppcar  beforc  thejuJHces  or  commijjionersiuhere  he  is  indited  or  appealed^ 

*»'IfeioffJ^  Wr.  to  anfwer  to  the  kingy  or  to  the  party  of  the  felony y.  treafony  or 

'  ^tZritU*^  ^^^fp^fi  'thereof  he  is  indUied  or  appealed :  after  which  2d  capias 

brought,  returnedy  if  he  which  is  indited  or  appealed  come  not  af  the  day^  the 

Tiyy!: contra  exigent  Jhall  be  awarded* 

fiid :« tbe  county  of  5.  hy  name^f  J,  B,  ofC.  ht  the  county  of  K  alias  di^us  y,  B»  of  D.  in  the  county  of  S» 
lor  it  appears  by  the  premifi!fs  that  he  is  not  conversant,  nor  dwelling  in  the  county  where  the 
writ  h  brought ;  for  that  wUtb  is  in  tbt  aiiat  diffia  is  ml  anfweraile,.  as  to  fay  that  be  wai  mtof  the  vijf 
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IS  ih  alias  Ai^s  the  day  of  the  nvrit,  norever  after ;  btU  to  fay  that  he  was  nU  dwelRng  in  the  viil  or  ctmnty 
in  the  prtmljfa  the  day  of  the  writ,  &c.  is  a  good  plea.  Br.  Proclamation^  pL  5.  cites  1 . ^.  4. 1  .■  — 
S.  P.  8c  S.  C.  cited  in  Marg.  a  Hawk.  PI.  C.  305.  f .  126.  And  fays,  that  if  a  defendant  be  fmm'd 
9f  B,  and  late  ofC.  there  is  no  need  of  any  capias  to  the  fherifT  of  Che  county  wherein  C.  lies,  be- 
caufe  it  .ippcars  that  the  defendant  is  at  prefent  converfant  at  B.  but  if  a  defendant  be  named  of  no 
.  certain  f>Ltce  at  fnfenty  but  only  late  of  B,  and  late  ofC,  and  latt  of  D»  being  all  of  them  counties  difter- 
cnt  from  that  wherein  the  profecution  is  commenced^  a  capias  Ihall  go  to  the  iheriif  of  ever)'  one 
of  tbofe  counties. 

P.  was  indiffed  of  felony  lefore  tbejufiiceiof  g,iol  delivery  In  the  county  of  S.  and  outlawed  upon  it 
and  brought  error,  becaufe  in  the  indictment  lie  wfuppofcdto  berf  tmdan^  and  the  capias  was'a warded 
to  the  iheriif  of  S.  whereas  by  this  (latnte  it  ought  to  he  to  the  iheriiis  of  London,  in  which  he  in- 
habited ;  and  for  this  caufe  the  ouciawry  was  reverfed.  Cro.  EUz.  I79>.  ^.  lu.  Pafch.  31  £liz.  in 
B.  R.  Purfeirs  cafe. 

'5.  3.  If  any  exigent  he  envarded  in  fucb  indiSlment  or  tippenl  j^ppg^rtn 
againjl  the  form  (dorejmdy  or  any  nctlatjorj  promumed^  they  Jball  fhe  county 
he  \  void.  ?f^'^",? 

'  the  ahpcllee 

was  dwelling  at  Cbefier  the  day  of  the  writ  put  chafed^  and  procefi  eonthmid  till  be  wis  ontLtwsd,  PcV 
Choke,  the  ftatute  of  "S  //.  6«  cap,  io«  wills,  that  inimiiffmfnts  of  feltny^treafwy  tre^of, or  appe.il fued 
in  another  county  thsn  where  the  Off end.tnt  dwelt  brfore  exigent  a^vardedy  capias  Jha It  ijfiie  to  tie  Jheiijf 
whrre.  he  dwells  \  and  no  fuch -capias  iffucd  in  this  cafe,  by  which,  becaufe  lie  came  tlie  fame  tertti 
that  the  exigent  was  returned,  therefore  he  pi-nyed  that  the  outlawry  be  reverfed,  and  could  not,  hut 
was  put  £0  his  writ  of  ei  ror.  Br.  Uibgary,  pi.  20.  cites  19  H.  6.  t.  z.— — Fiizh.  tit.  Error,  pi.  26. 
cites  S.  C. 

*  St  of  ifupn/oament ;  and  yet  it  is  agreed  that  otberwifeJt  it  In  C.  B,  for  this  is  in  B.  R.  and  yet  the 
Jlatulefiyi  that  for  dtfanlt  of  the  capiat^  the  exigent  Jhall  be  vuid,  Br.  Utlagary^  pi.  ao.  cites  19  H.  6. 
I,  2. 

•f  This  is  to  be  expounded  by  tbe  common  law,  viz.  that  it  ihall  be  void  by  writ  of  error.  PI.  C. 
i;7.b.  in  cafe  of  Browning  v.  Befton.  5  Rep.  59.  b.  in  Lincoln-College  cafe.     Arg.  S.  P. 

•^ Hob.  166.  in  cafe  of  Winchcombe  v.  Pulefion,  he*  Hobart  Ch.  J.  fays,  that  this  is  well  ex- 
pounded to  be  void  by  writ  of  error.  Serjeant  Hawkins  fays  that  this* point  feems  to  be  agreed, 
a  Hawk.  PI.  C.  306.  cap.  27.  f.  127.  ■$.  P.  Arg.  Mar.  84.  pi.  1 39.  that  where  a  ftatute  makes  a 
tiling  void,  it  (h.tU  be  void  according  to  the  words  of  the  (latute,  unlefs  there  ihall  be  inconyjenicnce 
or  prejudice  to  him  for  whom  the  ftatute  was  made,  and  that  upon  this  ftatute  the  outlawry  is  not 
void  before  error  brought.  f  "^  o  r  1 1 

<S,  4.  Provided  that  the  Jiatate  6  H,  6.  cap,  j.Jland  in  force, 

S,  5.  This  ordinance  Jhall  not  extend  to  indictments  or  appeals  taken 
within  the  county  of  Chefier, 

S.  &•  Provided  that  if  any  of  the  lieges  he  appealed  or  indi£fed  of 
felony  or  treafon^  and  at  the  time  of  the  felony  or  treafon  fuppofed^  Be 
was  converfant  in  the  county  whereof  $he  indiefment  or  appeal  makes  \, 
mention^  the   like  procefs  be  made  againfi  fuch  indiSied  perfon^  or 
Mppealedy  as  hath  been  ufed  before, 

8-  10  H,  6.  cap^  6.  enacts,  That  if  any  fuch  indiflments  taken 
before  jufiices  of  peacey  or  any  other^Jhall  be  removed  before  the  king 
in  his  benchy  or  elfewhere^  by  certiorari  or  otherwife^  then  before  any 
exigent  awarded^  after  the  ferfi  writ  of  capias  returnedy  another 
aipias  Jball  be  awarded^  direSied  to  the  Jheriff  of  the  county  whereof  he 
ihat  is  indited  or  appealed  is  fuppofed  to  he  converfant^  returnable  be^ 
fore  the  king  in  his  benchy  at  a  day  containing  3  months  or  ^from  the 
date  of  the  lafi  writ  of  capiasy  according  to  the  manner  that  the  jufo 
tices  of  peace  and  other  in  the  faidjlatute  8  H.  6.  cap,  lO.  ought  to 
have  done :  and  if  any  fucb  exigent  be  awarded  upon  fuch  indictment 
or  appealy  after  fuch  removing  again/I  the  form  aforefaidy  or  any 
outlawry  thereupon  pronouncedy  the  fame  Jball  be  void, 

9.  Where  a  m^  is  fallen  upon  capias  ntlagot,  and  pleads,  and 
after  makes  default^  another  capias  ad  fatisfaciendum  ihall  ilTue,  and 

C  c  3  he 
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he  ihall  lofe  the  advantage  of  the  matters  pleaded  before.    Br« 
Procefs,  pL  69.  cites  22'H.  6»  i6« 

10.  If  the^r/i  day  of  the  exigent  be  fajfedy  the  (herifF  cannot  any 
more  proclaim  it^  though  the  dav  of  the  county  be  the  next  day-  Bn 
Proce£,  pL  176.  cites  31  H.  6.  13. 

11.  In  debt  3  exigents  yf^x^  fued  fuccejjifuely^  and  each  ivere  dif^ 
charged  by  feveralfuperfedeas^s  out  of  chancery^  in  delay  of  ihj  platntiffi 
by  which  at  the  plaintiff's  requeft^rc/'j/  exigent  was  awarded^  re-* 
citing  that  he  Jhould  not  be  allowed  anyfuperfdeas  of  the  chancery  ; 
and  it  was  (aid  diat  is  the  courfe  of  Cf.  B.  Br.  £xigent,  pL  48* 
cites  7  E.  4.  9. 

12.  19  //.  7.  cap,  9.  enaflts,  That  like  procefs  Jhall  be  bad  in 
anions  upon  the  cafe  in  the  iin/s  bench  and  conunon  place^  as,  in 
anions  of  trefpafs  or  d  ed. 

U^^h  ^^'  ^  ^'  ^'  ^^^  ^/'   '•  ^"^-»  ^^^^  ^^^^^^  ^^  exigent  fhall  bi 

thTnimeuf  awarded  at  the  fuit  oj  the  kin'r^  or  avy  other  perfin^  in  any  action 

p.  lut  of  P'rfonai^  againjl  any  perfon  called  of  any  fhire^  or  city  being  a  Jhire^  or 

Loncion,  i^*^  Q^  a**y  fuch  fhire  or  city  whereunlofucb  exigent  fhall  be  awards 

SfduVu.  ^"^J  aT:d  alfo  in  every  writ  of  exiget  in  any  perfonal  aJfion  directed 

of  N.  in  into  Ljruton  or  ATidkUpx^  the  defendant  being  called  late  of  London  or 

com.K.  MiddLfeXy  and  at  the  time  of  the  exigent  awarded  not  dwelling  in 

fhepm!.  London  or  Middlfcx^  the  yuftlces  where  the  exige*Jt  fhall  not  be  dU 

cbmittKMi  reSicd  into  London  or  M.ddiefex  fhall  au;ard  a  writ  of  proclamation 

uiy»nthe  to  the  fhe4ff  of  the  coiintx       '         '                   '     "'              -«•-  -«^- 


exire 'twas    j  r    j     ^  ~-     '      1-; 

a  vi.r.iod       defendant  is  or  Ltcly  ttas 


where  it  appears  by  the  fame  a£iion  the 
dii'.  llingy  if  the  ting's  writ  run  there  5 


ag;«i.ithim  9therwife  to  the  next  fhire  adjoining  to  fuch  county  where  the  king*$ 
inihcc-mii''  pjrit  runneth  not. 

Ind^now  A. d  where  the  exigent  fhall  be  direSfed  into  London  or  Middlefex^ 

D.  com^  *  ^nd  the  deferJant  called  late  of  London  or  Afiddlefex-i  and  at  the  time 

in  upon  qJ  the  exigent  awarded  fhall  not  have  his  dwelling  in   London  or 

gaini^aud  ^^¥^x,  then  the  writ  of*  proclamation  fhall  be  dire^ed  to  the 

pleads  that  fheriff  of  the  fhire  where  the  defendant^  at  the  time  of  the  exigent 

ai  the  tiin.ts  awarded^  bath  his  dwelling  ;  or  in  cafe  where  the  iing*s  writ  run^ 

p^rchafcdl  "'^*  ^^*  ""^^  ^*'  next  fhire  adjoining^  which  writ  of  proclamation  Jhall 

hewas*^'  Contain  the  effe^  of  the  a^ion. 

dwcUmg  j/nd  the  Jhcriff fhall  make  3  proclamations  in  his  county  at  '^feveral 

at  C.  in  j^^^^^  ^  thereof  in  the  full  couniy^court^  and  the  3d  at  the  general fif 


ftons  *(vhere  the  defendant  is  fippofed  to  dwells  or  in  the  parts  next  ad^ 
joinings  where  the  king^s  writ  runs  not,  that  the  defendant  yield  him^ 
felf  to  the  fheriff  of  the  foreign  county  to  whom  fuch  a' 
^  ^,^  awardedjfo  that  the  fheriff  of  fuch  foreign  county  may  have 
irdtd,  before  the  ju/iices  before  whom  fuch  exigent  if  av;ardedy  at 
^l^^.   therein  fpectfied^  to  anfwir  th^  plaintif.    "      ' 


com.  Mid- 
dlefexy  at 
which 

^^SnT  'M  t'^  th*  fi>f^^f  <f^tl^^  foreign  county  to  whom  fuch  exigent  is 
ticm  ^'     awarded^  fo  that  the  fheriff  of  fuch  foreign  county  may  have  his  body 

awarded,      before  the  jufiices  before  whom  fucb  exigent  if  au^ardedy  at  the  day 

and 

that  the  ut- 

lawry  he  roverfcd  j  and  the  juftices,  upon  pcrnfal  of  this  ftatute,  faid  that  iffuc  ought  to  be  takea 
between  D.  and  the  queen,  and  tried  ;  for  this  cafe  is  not  remedied  by  this  flatute.  Add.  36.  pi, 
90.  Pafch.  4  Eliz,  Diggs's  cafe.  Bcndl.  12a.  pL  155.  S.  C.  in  almoft  the  fame  words.  ■        ■ 

I>.  ai3.  b.  pi.  44,  iays,  It  feems  he  fhall  well  have  the  plea ;  for  the  alias  diaus  is  not  any  parcel  . 
of  his  fumamey  ncg-  intended  part  of  his  name,  and  therefore  no  proclamation  ou^ht  to  have  iffued  ' 
to  the  ftieriff  of  K-  as  it  (hould  do  if  it  had  been  ei^prefsly  named  in  the  writ,  df  N.  in  The  count/ 
of  K-  or  late  of  N.  in  the  county  of  K.  For  then*  a  proclamation  muft  neceffarily  iffuc  Befides 
where  one  igfued  in  /o«.  K.  and  is  eaSedof  I>.  or  nuper  de  D,  in  cam.  E.  and  the  truth  is^  that  neitbrr\»^ 
the  furcbaft  of  the  original,  mr  at  ibe  day  of  the  exigent,  be  was  commorani  nor  conujant  there,  hut  in  com.  S, 
mad  no  writ  »f  tmclamation  is  awnrdid  ihiihtr  but  onh  intl  £.  yet  the  outlawry  ia  K.  is  good  enough  by 
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thjt  ftatiiee»  beeanfe  the  prodam^on  ilTued  to  th«  cmmty  of  wfaidi  ba  wis  oltod.  Ice  and  if  it  ba 
Calfe^  then  he  maf  avoid  the  ontbwry  by  the  ftacute  i  H.  5.  of  additions.  But  in  this  cafe  it  faems 
fie  may  well  avoid  the  outlawry ,  though  he  was  eaUed  nuper  de  X<ondon,  if  be  liad  removed  his 
habitation  into  another  county  at  the  time  of  the  exigent  awarded*  And  fo  it  is  of  original 
prooeCi  in  Middltfej^  viz.  nuper  de  villa  Weftm.  or  de  W^ftm*  But  not  fo  of  other  coun- 
ties. 

S.  2.  Andfucb  v^rtt  ,9/ prockmatton  Jball  have  the  fame  return  as 
0i  writ  ofexigentj  and  be  delivered  of  record  to  the  Jheriffor  deputy  of 
the  county  into  which  fuch  writ  of  proclamation  is  awarded^  whojhall 
execute  the  fame^  and  make  true  returns  thereofy  bnpainoffuch  j- 
mercement  to  the  king  as  the  jufiicesy  before  wh^m  returnable^  /hall  fet» 
And  the  officer^  in  whofe  office  Juch  exigent  is  taken^  Jhall  make  out 
fuch  writs  of  proclamation  as  Jhall  be  awarded^  and  take  no  more  for 
making  and  entering  the  fame  ofrecqrd  but  fix  pence* 

S.  5.  And  if  an  outlawry  be  promulged  againft  any  perfon  in  a  per^  t  The  %- 
fonal  anion  in  a  foreign  county^  and  no  writ  of  proclamation  awarded  ^"^®^'** 
and  returned  as  aforefaid^  fuch  outlawry  Jhall  be  void,  and  all  out"  ftoo^  thit 
lawries  contrary  to  tbis  a£t  may  be  avoided  by  f  averment ,  without  the  ouc- 
fuing  a  writ  of  error.  if  ""T"  ??**? 

by  plea;  pcrleCh.  J.  Gibb.  265.  Pafch.  4Geo.  2.  B.  R.  in  cafe  of  Cooke  v.  Champnei]^ 

• 

14.  In  debt  or  trefpafs,  if  the  defendant  conies  at  the  exigent,  and 
has  dies  datus^  &c.  and  at  the  day  makes  default,  diflrefs  fhall  iffue ; 
and  if  he  be  returned  nihil^  3  capiases  (ball  iflue,  and  exigent.  Quod 
nota ;  for  dies  datus  is  always  before  the  count,  and  imparlance  after 
the  count.  Br.  Procefs,  pi.  i.  cites  19  H.  8.  6. 

15.  23  H.  8.  cap.  14.  cnads,  that  like  procefs  Jhall  be  bad  in 
every  writ  of  annuity  and  covenant,  as  in  action  of  debt. 

16.  A  ca  fa.  ifliicd^  and  was  returned  non  eji  inventus.     Upon  Fi«b.  Exl. 
zteflatum  of  latiut,  &c.  in  a  foreign  county,  a  capias  iffued  thither,  f  */;'P^*^- 
which  wai  returned  non  eft  inventus  alfo  \  whereupon  an  txigi  fa^  frin.  ^^ 
eias  iffued  immediately,  without  any  refort  to  the  county  where  the  ori~  E-  3, 
ginafwas  brought,  and  the  defendant  was  outlawed  diercupon.  But 

by  the  commdn  opinion  of  the  officers  and  pradlicers,  thi<;  was  er- 
roneous ;  for  there  ought  to  have  been  another  capias  ufon  the  refort 
{to  thefirfl  county,]  and  then  an  exigent.  D.  295.  b.  pi.  18.  Mich, 
12  &  13  Eliz.  Anon, 

17.  The  Huftings  in  London,  in  which  judgment  of  outlawry  f  -jj  7  1 
was  given,  was  held  2  iveeks  after  the  lajl  Hu/lings ;  whereas  the  J-  •^'53  J 
Huftings  are  ufually  hoUen  but  every  3  weeks.   The  fherifFs  doubted 

if  they  might  return  the  party  outlawed,  without  danger  of  an  action 
on  the  cafe.  The  whole  court  held  that  they  might.  And  Dyer 
the  Ch.  J.  faid,  that  there  is  a  record  in  the  reign  ^^i  R.  2.  by  which 
it  appears,  that  in  Loridqn  they  might  hold  their  hufiift;s  every  week, 
if  they  pleafed.  2  Leon.  14.  pL  23.  Mich.  19  &  ^^oEliz-  C.  JB. 
Anon. 

18.  31  Eliz.  cerp.  2*f  I-  enafls.  That  in  every  perfonal  aSiion  Upon  th's 
wherein  a  writ  of  exigent  /hall  be  awarded^  a  writ  of  proclamation  ^^"f« 
Jhall  be  awarded  out  of  the  fame  court,  with  the  fame  te/ie  and  reimn  tlmJ^ 
as  the  faid  writ  of  exigent  Jhall  have,  diredied,  and  delivered  of  re-  writ  of 
cord,  to  the  Jheriff  of  the  county  where  the  defendant,  at  the  ttme  of  P^^c^ama- 

'ibe-  exigent  auiarded^  is  dwelling ;  which  writ  of  proclamation  Jhall  Thlf.^Bre. 

C  c  ij.  contain 
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contain  the  effe£l  of  the  fame  aSfion.     And  the  Jheriff^  to  whomfucb 
writ  of  proclamatibn  is  aire^edy  Jhall  make  3  proclamations^  viz.  ofu 


vioro,  1 7  3* 

-This  w  ric 

5sa<kIitional    ,^_  -  --  /•z*.^ 

to  the  /«  the  open  county-court^  one  other  at  the  general  quarter  JeJJums  of 

cxaaiis  in  the  peace^  where  the  defendant  at  the  time  of  the  exigent  awarded 
i?h^tp!"'*  TJbtf//  he  dwellingy  and  the  other  one  month  at  leajl  before  the  quinto 
pears  be-  exafiusy  by  virtue  of  the  exigent^  at  or  near  the  mojl  ujual  door  of 
fore  the  re-  the  church  or  chapel  of  the  town  or  parijh  where  the  defendant  dweUs 
turn  of  the  ^^  ^^^  ^/^^  ^f^f^g  gxi^ent  awarded  x  aHd  if  be  dwell  out  of  a  pari  thy 
exigent,  he     ,       .      i      -^     •/.        "^       f  •    •  t       i  v     ?      t     r      «•-'       '^ 

mbyfueout  then  in  toe  partjh  next  adjoining  to  the  defendant  s  dwellingy  upon  a 

a  Aipcrfc  Sunday  imfnediately  after  divine  fervice.  Jnd  all  outlawries^  when 
dcas,  which  ^^/^^  ^  proclaniatioH  are  not  awarded  and  returned  according  to  thk 
from  the  JlatutCy  Jhall  he  void;  and  the  officers  making  outfuch  writs  rf exigent 
cxi^cntcr  1  and  proclamationy  jhall  have  fuch  fees  as  are  limited  by  6  H.%,  and 
Itfit  th.s  ap-  ^ijg  Jherifffor  making  proclamation  at  the  church  door  Jhall  have  i2d.  * 

muit  be  firft  recorded  of  that  term  in  -which  tlie  exigent  ifTues  ;  and  this  is  allowed  bccaufe  'here 
k  a  day  given  him  by  the  writ  to  come  in ;  and  his  negledt  of  not  appearing  w  fo  very  penal, 
that  they  £ive  him  leave  at  any  time  to  appear,  h^fcre  ihe  outlawry  pronounced  and  returned. 
And  the  reafon  of  his  being  proclaimed  at  the  county -court  is,  that  he  may  furrendcr  himfelf ; 
and  if  he  does  this,  he  fhall  not  be  obliged  to  put  in  bail^  becaufe  he  never  was  in  cuiiody.  G, 
Hud.  of  C.B.  i5>  16.  cap.  2. 

19.  There  be  2  kinds  of  appearance  before  the  quinto  exadlus  to 
avoid  the  outlawry^  viz.  an  appearance  in  deedy  that  is,  to  render 
himfelf,  &c.  and  the  other  is  by  an  appearance  in  laWy  that  is,  bv 
purchafing  zfuperfedeas  out  of  the  court  where  the  record  is,  which 
is  an  appearance  of  record  ;  and  therefore  though  it  be  not  delivered 
to  the  fherifF  before  the  quinto  exaffusy  yet  it  fhall  avojd  die  out^ 
la  wry.     Co.  Litt.  128.  b. 

20.  If  upon  the  writ  of  proclamation  in  a  perfonal  a£lion  the  party 
hath  been  required  to  appear  sfeveral  county »court  days  in  the  ope^ 
county' courty  and  once  in  the  open  fejjionsy  and  once  at  the  church^ 
door  where  he  hath  dwelt,  or  did  lately  dwelk  and  he  appears  not^ 
judgment  is  to  be  given  by  the  coroners  of  the  county -court  that 
•he  (hall  be  outlawed,  quafi  extra  legem  pofitus.  And  thereupon 
diere  is  to  iiTue  forth  againft  him  the  writ  of.  capias  utlagatuai, 
Shep.  Abr.  tit.  Utlawry. 

Continued  21.  4,^  $  K^.  ^  M.  22.  enaSs,  that  upon  ijfuing  an  exigent 
w  fc  M^  c«^  of  any  of  his  majijiy^s  courts  againjl  any  perfon  for  any  criminal 
i4land  mattery  before  judgment  or  convidiiony  there  Jhall  alfo  ifj'ue  a  writ  of 
made  per-  proclamationy  bearing  the  fame  tejie  and  returny  to  the  Jberiffof  toe 
*^?vv^^'  ro««/y,  cityy  'or  town  corporate  where  the  perfon  in  the  record  of  the 
^^  •^'  faid  proceedings  is  mentioned  to  inbahity  according  to  the  jlatute  of 
31  je/iz.  3.  which  writ  of  proclamation  Jhall  be  delivered  to  thefaifi 
fi^^ijfZ  months  before  the  return  of  the  fame. 

22.  Where  one  intends  to  (be  any  perfon  to  outlawry,  who  i$ 
not  eafily  to  be  taken,  and  has  not  fufficient  eftate  in  the  county 
whereby  to  be  fummoned,  &c.  he  uiually  ]ays  his  a6lion  in  Londony 
f  ?  C4. 1  ^^^^i^^f®  ^he  outlawry  will  fcarcfe  be  pcrfefted  in  3  terms  5  for 
L  o^T  J  ^gj.g  Q^y(^  be  15  days  or  more  between  the  teJie  and  return  of  each 
writ  of  capias,  alias  and  pluries.  I'he  return  of  the  firft  wit  is  the 
tefte  of  the  2d,  and  fo  on ;  and  there  muft  be  j|'  county^ys  be- 

tween  die  tefte  and  return  of  the  exigent.    But  t^e  Hu/lings  in 

V     '  '     London 


,  i<i»t 


London  happening  oftner  than  th^  county-days,  greater  expedition 
may  be  made  there,  which  is  the  reafon  that  adions  are  generally 
Drought  in  London,  when  the  plaintiff  defjgns  to  proceed  by  way  ol 
outlawry.    InftruS.  Cler.  356, 357.  tit.  Outlawries. 

23.  The  procefs  of  outlawry  being  to  put  the  defendant  out  of  3  New. 
the  king's  protection,  and  by  which  he  forfeited  all  his  goods,  and  ^**f>  ***• 
was  impriibncd,  and  loft  the  profits  of  his  lands,  there  was  great  ^^s^^* 
care  taken  that  no  perfon  (bould  be  outlawed  without  yv/^/Vn/  iDcotideni 
noticfy  ana  great  contumacy  to  the  procefs  of  the  court ;  and  thero-  verbis, 
fore  iipt  only  3  capiases  were  ijfued  before  there  could  be  procefs 

of  outlawry,  but  Ukewife  there,  were  3  officers  concerned  in  that  pro- 
cefs, that  It  might  not  be  made  in  the  king's  court  behind  the  par- 
ty's back.  The  firft  office  is  the  chancery^  froni  whence  the  orir 
ginai  ilTued  \  the  fecond  the  philazer^  who  made  the  capias,  alias 
6c  pluries ;  and  the  exigenters^  who  made  out  the  exigent*  G.  Hift* 
of  C.  B.  12,  13.  cap.  2. 

24.  Before  outlawry  was  pronounced  the  defendant  was  to  be  sNewAb^ 
quinto  exaSfus^  for  he  had  three  days  for  appearance^  and  for  grace  |  oVtiawrr 
and  if  he  flood  in  contempt  at  all  thoie  days  at  the  ^th  county  court  s.  P.  in  ' 
he  was  pronounced  outlawed  by  the  fherlff  and  coroners.     And  the  ni»ch  tho 
fherifF  returned  fuch  outlawry  on  the  exigent  $  apd  after,  when  J,J2^"** 
fuch Judgment  was  obtained  in  the  court  below^  and  returned  by 

the  meriflF  and  recorded  above,  they  could  take  out  execution  againft 
the  outlaw;  which  is  either  ^/;f^?v7/ to  arrefl  the  body,  of  Jpecialto 
arreft  the  bodyj  extend  the  goods,  lands,  debts  and  cho{cs  in  ac- 
tions.    G.  Hift.  of  G*,  B.  13.  cap.  2.  cites  Lutw»  330,  331. 

25.  Afier  judgntent  you  may   upon  a  capias  ad  fatisfaciendumy  3  New 
without  alias  or  pluries^  have  an  exigent,  and  thereupon  outlaw  the  Abn  7^6. 
defendant,  becaufe  he  having  been  already  in  court  before  judgment,  bwry  i  P. 
and  having  cognizance  of  the  debt^  be  otfght  to  pay  the  debt  on  the  intlie  (aiM 
firfi  ftiing  out  of  the  capi(iSy  otherwife  it  is  a  contumacy  in  not  per-  worOs. 
forming  the  judgment  of  the  court,  for  which  difobedience  he  ijs 

put  out  of  the  king's  prote£lipn,     G.  Hift.  of  C.  B«  14*  cap.  2. 

26.  A  motion  to  reverfe  an  outlawry  at  the  plaintifPs  coft,  for 
that  the  defendant  was  outlawed  in  a  foreign  county.  On  (hewing 
caufe,  it  appeared  the  plaintiff  had  good  reafon  to  proceed  to 
outlawry,  the  defendant  being  a  clergyman,  and  never  appearing  but 
on  a  Sundavy  and  although  he  was  outlawed  in  a  different  county  from 
that  where  he  dwelt,  yet  the  outlawry  was  in  the  county  where  the 
aSfion  was  laid  to  artfe.  The  court  gave  their  opinions  ferijitim, 
and  againft  the  opinion  of  the  Ch.  Juftice,  difcharged  the  rule  to 
(hew  caufe,  for  that  they  held  the  outlawry^  though  not  in  the  coun- 
ty where  the  defendant  dwelt,  yet  where  the  caufe  bf  adion  was  laid 
to  arife,  to  be  regular^  and  that  It  was  not  necelTary  to  (hew  an  at- 
tempt to  arreft  the  defendant  Rep,  of  Pradi  in  C.  B.  78*  MicH* 
{)  Geo.  2.  Norton  v*  Gilbert. 


*•  <. 


{Pi^  a}  Proceft 


355  tutmtt* 

(A.  a)  Procefs  and  Proceedings ;  'wAere  tbtre  are 

Jeveral  Defendants. 

Smt  if  it 

fear  hy  th* 

w»/>  then     — ■-  — o ;  —  - 

hhmttri^^  gent,  pi.  44.  cites  44  Aff.  16. 

tbougb  exh  . 

gaujhould  ijfuc  agcuvfi  all  tcgdhtr ,  per  Knivet  J.     Ibid. 

2.  Pluries  capias  In  d„bt  is  returned  againji  threiy  and  exigent 
ijfues  again/}  two^  and  pluries  capias  again  againji  the  third i  there 
|f  the  nne  appears  at  t':.-c  exigent^  and  no  exigent  is  returned^  yet  he 
Jhail  anfLv:7'y  becaufe  the  defendants  are  executors,  but  he  fnall  be 
difcliarged  of  the  mainprife,  becaufe  the  exigent  {hall  be  adjudged 
as  null,  inafmuch  as  the  procefs  iifued  illy*  Br.  Exigent,  pi.  20* 
cites  12  H.  4.  17, mS. 

3.  Exigent  was  awarded  agahift  4,  and  one  was  returned  outlawed^ 
Viin^fuperfedeas  by  the  other  3,  and  2  of  them  appeared^  and  the  3^/ 
made  default -y  per  Newton,  the  plaintiff  cannot  declare  againji  them 
who  app^ary  but  exigent  de  novo  (hall  ifliie  againft  him  who  made 
default,  and  the  other  two  fhali  have  idem  dies;  and  fo  it  was.  Br. 
Procefs,  ^1.  68.  cites  21  H.  6.  50. 

4*  jfnd  per  Brown,  if  he  againji  whom  exigent  iBucs*  efppears  at 

the  dayy  and  the  others  make  default^  djlrefs  (ball  be  awarded  againft 

them,  and  upon  this  procefs  of  outlawry^  for  in  plea  perfonal,  after 

appearance,  the  procefs  is  <uftrefs,  and  fo  infinite*     And  therefore 

Brooke  fays,  it  leems  that|his  is  common  procefs  of  outlawry ;  but 

iays  that  this  is  a  miftake ;  for  procefs  of  outlawry  does  not  lie  after 

appearance  but  before.     And  adds,  qusere,  if  the  infinite  diftrefs  be 

not  intended,  where  he  is  fufKcient  to  the  diffarefs,  and  if  the  proceis 

of  outlawry  upon  diftrefs  be  not  intended  where  he  is  returned 

nihil  upon  the  diftrefs*    Br.  Procefs,  pi.  63*  cites  21  H.  6.  50. 

And.  10*  5*  in  debt  againji  3  heirs  in  gavelkind  upon  the  obligation  of 

pi.  22.         their  anceftor,  the  one  being  within  agCy  they  were  outlawed :  the  2 

Awcbcr^     5^/«//  age  purchafed  a  charter  [of  pardon  \]  and  upon  a  fcire  facias 

S.  c.  ac.      the  plaintiff  counted  againft  them,  and  in  the  fimul-cum  againft  ;he 

cordingiy^    jd.    The  court  held  that  the  parol  ihot|ld  not  demur  fqr  ^e  nonage 

note'^aluhi    ^^  ^®  3^  becaufe  by  the  outlawry  the  original  |s   determined 

^eU. againft  him,  and  it  is  not  void  againK  the  3d  becanfe  an  infant,  but 

Bendl.  146.  voidable  by  error.  And  if  at  full  age  ot  the  third  the  plaintiff 
f'c  °^  d  ^o^'d  ^"c  ^  refutitmoiis,  it  muft  be  only  againft  the  other  2,  who 
the  I  It  ad-  appeared;  for  the  ^d  was  out  of  courts  and  never  appeared  as  a  de-- 
ipgs.^Mo.  fendant  in  this  fuit.  D.  239.  [J.  39.  Trin.  7.  ^liz.  Hawtrie  v. 
74-^P*;/o3.  Auger. 

^rdin^y.  ^'  ^f  ^tx^  9St  feveral  oppelkeS'y  zndfems  appear  and  others  make 
default^  and  thoje  that  appear  pkad  a  plea  in  abatement  of  the  writ^ 
or  zny  fuch  plea  in  bar  as  goes  to  the  wbole^  the  fuit  (hall  be  con-- 
tinned  againft  thofe  that  made  default  by  capias  only,  and  no  exi- 
gent fliall  iflue  till  fuch  plea  or  pleas  be  determined.  2  Hawk.  PL 
C.  304.  cap.  27.  f.  ]j8. 

(B.  a)  Prof 5% 


(B,  a)  Procefs  and   Proceedings.     Againjl  a  Feme 

who  has  a  Baron. 


and  the  barun  bad  idem  dies  by  mainfrife,     Br.  Exigent,  pL  7,  cites 
9  H.  6.  8. 

4.  In  debt,  the  baron  was  outlawed  and  the  feme  waived.     The  lt)id.  Marg, 
vjtfe  *cah:e  into  tourt  in  ward  by  proafs^  and  produced  the  queen* s  par^  cites  Pafch. 
don.     Tfic  court  held  that  Jhe  jhaU  be  difcharged of xht  imprifon-  ^^Anon. 
mtnt^  but  that  the  pr-Ion  ought  net  to  be  allowed^  becaufe  without  that  pro- 
ber oaron  (he  can.ioi  iuo  afcire  facias  againft  the  plaintiff  to  make  ccfsin  debt '. 
him  declare  upon  the  original,  without  her  baron  j  and  the  pardon  ^^n^'baL 
has  a  condition  in  law,  viz.  ita  quod  ftet  rectus  in  curia,  which  ron  and 
(he  cannot  do  without  her  baron.  D.  271.  b.  pL  27.  Hill.  10  Eliz.  femetiil 
Anon.  «'P"1| 

that  the 
harm  appeared  hut  vnil<f  mi  fvftr  Ui  femt  to  appear ;  and  it  was  niled.  per  Cur»  that  in  this  cafe 
Jbe  mty  make  att^n'y  to  prevent  her  being  waived. 

3.  An  exigent  was  awarded  againft  Philpot  and  his  wife,  and  Cro.  J.445. 
divers  others,  upon  an  indiSlment  ofrecufancy.     The  hufiand  op"  Pj'.y- 
peared  upon  the  exigent,  and  conformed  himfelf  according  to  law;  j^^  b'|^ 
but  the   wife  made  defauh  and  did   not  appear.      The  hufband  Anon,  It* 
prayed  to  be  bailed  dc  die  in  diem,  until  the  appearance  of  his  was  alleged, 
wife  i  for  the  default  of  the  wife  ought  not  to  prejudice  the  huf-  courfc^ath 
band.     And  the  pra£^ice  and  uiage  of  C.  B.  is,  where  procefs  of  been  in  an 
outla'vry  ifiues  againft  baron  and  feme,  and  the  baron  appears,  he  in'omutioa 
fhall  have  day  by^ball,  until  the  appearance  of  his  feme.     But  the  ^  aeainft** 
court  faid,  that  it  was  in  the  difcretion  of  the  court,  when  he  came  baron  and 
in  upon  the  exigent,  whether  he  fhould  be  let  to  bail.     And  this  ^^^^f  i^at 
coumt  ufed  not  to  let  the  baron  to  baily  but  to*  continue  him  in  prifon  *       *^*!°'* 
for  the  LCKt.^pt  ofhisfeme^  until  the  feme  come  in,  wherefore  the  has  been 
bail  v/as  refufed.     Cro.  E.  370.  pL  9.  Hill.  37  Eliz.  U.  R.  Phil-  compelled 

po''^"'"^-    .  .  .  rht'sif 

and  his  feme;  but  it  was  anfu'ered,  that  it  was  in  the  difcretion  of  the  court;  and  the  reafon 
thereof  may  be  nlui,  becaufe  the  baron  is  to  put  in  bail  when  (he  apix-ars,  nod  thelofs  lieth  only 
upon  him  ;  but  ti)is  reafon  will  not/erve  where  the  feme  only  is  arrefted^  as  the  principal 
tafe  was. 

4*  For  a  debt  due  by  the  ivife  before  marriage^  the  huft)and  was.  I^'tt.  18. 
returned  outlawed,  and  the  wife  waived,  but  before  the  return  of  ^'  ^'.  ^J"  ' 
the  'exigent  an  attorney  procured  for  the, wife  a  fuperfedeas^  furmifing  that  no  fu- 
that  Jhe  had  appeared  by  him  as  her  attorney.     It  was  moved  that  perfedeas 
this  appearance  fhould  be  received ;  and  all  the  court  conceived,  ?^*l^V^* 
that  if  upon  the  exigent  the  Jheriffhad  returned  reddidit  fe^  or  upon  theappear- 
fluries  capias  had  returned  ccpi  corpus  for  the  wife^  then  ner  appear »  anceofthc 
ance  Jhould  he  entered^  but  not  by  attorney^  as  it  is  here,  and  the  exi^  J^"*^  ^^^ 
gent  Jhould  ijjite  only  againjl  the  hujband^  and   idem  dies  ihould  be  and  cites  ' 
^wtn  to  the  wife.    But  when  the  hujiand  upon  the  exigent  is  re*  D.ayi.iK 
•  turned ^H^- 


35^  t  Qttatotg* ; 

86.  Anon,  turned  outlawidy  then  ttjhall  be  entered  ales  Jans  jour  for  the  wlfe^ 

S.^cTbut  ^  ^^^  ^^  procefs  is  determined ;  and  if  he  will  purchaJe  his  pardon' 

nothing  he  (hall  not  have  allowance  thereupon  in  a  fcire  facias,  unlefs  he  ap« 

mentioned  pears  for  himfelf  and  his  wife;  but  if  pr  the  hujband^  the  Jheriff 

wife's  ap-  fl^ouW  return  cepi  corpus^  upOn  a  pluries  capias,  and  a  non  eji  in^ 

pcaringby  vent  a  for  the  wife',  yet  an  exigent  Jhall  ijfue  againji  bothy  becauie  it 

attorney  >  is  jntendable  the  hufband  might  bring  in  his  wite  j  but  if  upon  the 

t^  rcft°  /Jf/^^w/  the  Jheriff  returned  reddidit  Jefor  the  hujband  and  for  the 

fame  was  wife,  and  Jhe  is  waived^  the;  hufband  (hall  go  fine  die.     But  in  this 

agreed  cafe,  hecaufe  the  exigent  was  returned  agamji  both^  to  be  outlawed^ 

the  prot^-  ^^f^p^^fi^^hf^PPv^^i  '^^  appearance  *  rfihe  wife^  is  merely  idle 
notaries  and  voidp  Whereupon  it  was  difallowed,  and  the  exigent  ap- 
faid,  that  pointed  fo  ^  filed  againft  both,  Crp.  C  58.  59.  pi.  2.  Hill.  % 
JdeL^'''     Gar.  in  C.  B.  Sn>ith  v,  Albe* 

was  ever  granted  for  the  wife  in  f^cb  a  caic. 

5*  A  feme  covert  was  fued  as  a  feme  fole,  her  hujband  being 
beyond  fea^  and  not  known  tp  be  alifuey  and  (he  was  outlawed ;  and 
dien  her  hufband  came  again,  and  brought  a  writ  of  error  for  the 
reverfal  thereof  in  his  own  name,  and  the  name  of  his  feme ;  and  it 
was  faid  to  be  queflionable,  he  not  being  party  to  the  fuit*  Hutt. 
86,  Hill.  2  Car.  Anon,  cites  ^8  £.  4.  4,    ' 


(C.  a)     Of  the  Capias  TJtlegatum. 

He  may  j,  'T^HE  (herifFon  a  capias  utlagatum  mayjuftify  to  breai  the 

^TitlZ*  ^^^f'  ^^'^  ^^  ^^  body,  and  feixe  his  goods  for  the  queen  ; 

{!!/«V'and  fo>^  Ais  procefs  is  in  law  at  the  fuit  of  the  queen,  but  not  where 

Veakthe  the  procejs  is  at  the  fuit  ofafubje^^    4Le,  41.  pi.  m.  Mich.  19 

»r^t?«  Eliz-  C.  B.  Kemp  v.  Windfor. 

take  his  .  .r  ,  ^ 

pcrfon.     Goldft.  79*  pi.  14.  Hill.   30  £liz.  Ilare  v.  Curfon.  >         See  tit.  Houfe  (B)  ao4 
5h«riff(C)  ••        "  • 

a.  The  courfe  p(  the  court  is,  if  one  be  outlawed  after  judgment 
in  debt,  if  he  brings  error^  and  doth  not  ailign  his  errors,  to  aware) 
a  ca.  utlag.  which  is  an  execution  for  the  party ;  and  if  he  comes 
to  affign  errors,  committiturj  and  then  to  find  bail  body  for  body, 
for  the  outlawry,  and  to  (atisfy  the  party  for  the  execution;  fo  no 
other  execution  fhall  ever  be  againfl  him.  Cro^  £•  707.  pL  28^ 
Mich.  41  &  42  EJiz.  C.B.  in  cafe  of  l^cighton  y.  Garnon, 

3.  A  capias  utlagatupi  was  pleaded,  and  exception  was  taken 

becaufe  it  was  not  alleged  that  it  was  fued  forth  in  term-time*     Sed 

non  allocatur;  for  per  Cur.  This  being  a  judicial  writ,  it  Jhall  be 

intended  to  be  fued  forth  in  term-time,  when  tbjre  is  no  reafon  to 

the  contrary  j  for  by   the  courfe  of  the  court  it  oifght  fo  to  be. 

Lutw.  329.  333.  Pafch.  4  Jac.  2.  Aid  worth  v-  Hutchinfon, 

Tou  may  4*  One  was  outlawed  in  Middlefex.     A  capias  utlagatum  may  he 

after  juUg-  fued OMt  againfl  him  into  any  other  county  without  a  tejlatum.    Vent, 

ment  in       ^^^  j^^  ^  j^^^g  there.    Trin.  21  Car.  2.  B.  R, 

outlawry       •'•^ 

have  a  eaf*iM  m  any  county^  becaufe  lie  beins^  a  perfon  outlawed)  tan  havp  na  frosty  my  fuhntj^ 

but  to  be  feifed  every  where.    G.  Hilt,  of  C.  B.  14.  cap*  u 

5' If 


5«  If  one  obtain  a  judgment  againft  a  perfbn,  aind[  fie  ahfiondi 
fimitimis  in  one  county  znd  /ormtimes  in  another j  execution  cannot 
be  had  againft  him  in  feveral  counties  at  onetime;  but  if  he  be 
fued  to  an  outlawry  after  judgment,  the  plaintiff  may  fue  out  as 
many  writs  of  capias  utlagatum  into  the  feveral  counties  of  England 
and  Wales  general  or  fpecial,  as  he  thinks  fit ;  and  the  defendant 
cannot  be  difchargcd  without  making  fatisfa£lion  to  the  plaintiff^  or 
pardon  of  the  outlawry,  or  reveding  the  fame  for  error.  3  R« 
S.  L.  168. 

6.  The  court  held,  that  no  capias  utlagatum  can  be  fued  out 
after  the  death  of.  the  defendant.  Note,  in  this  cafe  the  writ  was 
tefted  after  the  death  of  the  defendant.  Rep.  of  Pra£)«  in  C.  B« 
36.  Trill.  13  Geo.  i.  Briftow  &  al*.  v.  Dickon. 


(D.  a)     Exigent  de  novo.    Awarded  in  what  Cafes,  [  358  ] 

!•  ACCOUNT  T^zm^  A.  of  L.  clerk;  procefs  continued  till 
-^  the  exigent  ijfued  returnable  immediately ;  the  fberiff  re^ 
turned  quod  adeo  tarde  venit,  that  there  were  hut  3  Hujlings  in  LoU'-^ 
don  ubij  ice,  po/I  adventum  brevis.  And  one  camcy  and  fold  that  be 
is  jf*  of  L,  clerJtj  and  prayed  that  the  plaintiff  count  again/I  him. 
Skip,  laid  that  he  wha  proffered  himfelf  was  not  clerk  the  day  sfthe 
writ  purchafedy  and  a!fo  the  defendant  is  A.  fon  ofJV*  of  the  county 
of  S*  and ^  he  who-  appears  is  A.  fon  of  B.  of  the  county  ofN,  and 
prayed  exigent  allocate  Huftingo,  by  which  confeilion  he  who  ap" 
peared  went  quit ;  and  the  court  awarded  exigent  di  novo  to  the 
Jheriff  of  London^  and  thfit  they  Jhall  not  take  him  who  appeared  and 
entered  in  the  rolls  the  diverfity  of  the  names  declared  by  the  plaintiff 
Birton  prayed  allocato  Huftingo  j  for  as  yet  there  is  not  any  mean 
Hulling  held  in  L.  Per  Wilby,  of  the  mean  Huttings  we  cannot 
be  afcertaincd,  by  which  fue  new  exigent.  And  another  fuch 
matter  was  in  B.  R.  the  fame  term,  and  fuch  order  ut  fupra.  And 
fo  fee  if  any  the  fame  county  or  Ha  fling  be  held  mefne^  between  the  4 
exa^utj  or  other  delay  upon  the  firjl  exigent^  the  plaintiff  fhall  not 
have  new  allocato  com*  velhuflingo.  Br.  Exigent^  pi.  24.  cites  21  £• 

3-  35- 

2.  In  appeal  the  defendant  rendered  himfelf  pending  the  exigent^  S.  P.ro 
and  after  he  efcaped  out  of  the  Marlhalfea  ;  and  it  was  queftioned  ro"come"ld 
^hat  procefs  Ihall  be  now  awarded ;  and  by  all  the  juftices  exigent  ajJicmium 
de  novo  ihall  ilfue.    Br.  Procefs,  pi.  97.  cites  26  AIT.  51.  judicium ; 

quod  noUy 
in  appeal  of  death.    Br.  Exigent^  pL  68.  cites  S.  C* 

3.  In  trefpafs  exigent  iffued^  and  one  of  the  name  of  the  defendant  • 
came,  znA  prayed  fuperfedeas^  and  had  it,  and  at  the  day  of  the  exigent 
returned^  came  the  plaintiffs  sjidfaid  that  he  is  not  the  fame  perfon 
who  is  defendants  and  prayed  new  exigent  allocatis  com.  and  could 
not  have  it,  but  exigent  de  novo ;  for  it  was  his  folly  that  he  had 
not  put  a  difference    before.      Br.  Exigent,  pi.  22.   cites    38 

£•  3'  I. 

4*  Where 


3s8  Jltlatotj?; 

4.  Whe^-e.  trefpafs  is  fine  die  by  prottSion  at  the  exigent^  and 
after  the  plaintiff  comes  back  with  repeal,  he  fhall  not  have  ext« 

fent  de  novo,  but  pone  per  vadios  flcut  alias.     Br.  Procefs,  pL 
3.  cites  39  E.  3.  4. 5. 

5.  Trefpafs  againjl  baron  and  feme  \  procefs  continued  to  the  /at/- 
gent'i  and  the  baron  appeared  and  Aicfeme  not;  and  becaufe  im  the 
exigent  the  feme  was  not  named  by  name  of  coverturey  but  by  her 
proper  name  only^  the  exigent  was  difcontinued,  and  the  baron 
awarded  to  anfwer,  and  exigent  de  novo  againft  the  feme,  &  idem 

,  dies  to  the  baron.     Bn  Exigent,  pi.  34.  cites  39  £•  3.  i8. 

6*  Exigent  ifl'ued  againft  a  man  in  fan^iuary^  and  proclamation 
is  made  at  the  door  of  the  fanRuary  3  timesy  &c.  the  plaintiff  fhall 
not  haVe  allocatis  feptimanis,  but  exigent  de  novo  with  new  pro* 
clamations,  where  the  firft  exigent  is  not  fully  ferved.  Br.  Exigent^ 
pi.  56.  cites  1 1  H.  4*  40. 


[  359  ]  (E.  a)     Exigent  fuperfeded. 

Br.  Utla-  I,  T  N  debt  at  the  exigent  the  defendant  had  fuperfedeaSy  and  did 
^ry,  pi.  1   „Qf  j^ggp  IjI^  j^y^  by  which  iifued  exigent  de  novo ;  and  the 

&^c  *and  defendant  had  another  Juperfedeas  out  of  chancery^  and  at  the  day  the 

per  Kichil,  defendant  was  returned  outlawed,  mtwithjianding  the  fuperfedeas  \  and 

the  foper-  thereupon  it  was  awarded  that  the  outlawry  was  good ;  for  if  he 

the^chMi-  ^^^^  ^ot  keep  his  day  upon  the  fuperfedeas  nrft  fued,  he  (ball  have 

eery  is  not  no  Other  after,  and  alfo  the  fuperfedeas  iffuedout  of  chancery  upon 

gootl ;  for  fuit  in  banco,  &c.     Br.  Superfedeas,  pi.  8.  cites  7  H.  4, 5. 

they  caa-  '  ^  '  *^  /         -r  ^ 

not  cake  conufance  of  the  record  in  bancoi  and  it  c^nnoc  be  larger  than  it  (hoald  be  here ;  and 
here  he  (hail  not  have  another  fuperfedeas  when  he  failed  his  firft  day  by  fuperfedeas,  by  which 
die  outlawry  was  awarded  good. 

Br.  Error,        2.  Outlawry  was  reverfed  by  reafm  of  the  fuperfedeas^  which  bore 
pl.  40.  cites   j^^g  ^  iitfig  fiffi^  before  the  outlawry  pronounced^  and  was  Jhewed  to 
'    '  the  court  fealedi  fo  that  //  was  never  Jbewn  to  the  Jheriff^  nor  de- 

livered to  him,  as  it  feems.    Br.  Superfedeas,  pi.  9.  cites  8  H. 

3.  If  exigent  be  awarded  for  a  fine  againft  him  who  is  condemned^ 
and  the  party  appears  gratis  before  the  return^  and  tenders  pledges  of 
the  fine,  he  (hall  find  his  pledges,  and  ihall  have  fuperfedieas.  Br. 
Superfedeas,  pi.  3.  cites  34  H.  6.  43.  in  a  note  of  the  reporters. 
But  Brooke  makes  a  quasre  how  he  may  be  known  for  the  lame 

perfon. 
Br.  Bxl-  4.  Special  exigent  was  awarded  in  debt  in  C  5.  and  entered  that 

gent,  pi.       no  fuperfedeas  of  the  chancery  fhould  be,  btcaufe  3  exigents  before 
48^cite«       j^^j  jj^gjj  difappointed  by  fuperfedeas  of  the  chancery.    Br.  Super- 
fedeas, pi*  31*  cites  7  £.  4.  9« 


(F.  a)  PleadingSi 
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(p.  a)     Pleadings*     Ovttlzvnry.    How  it  mzy  or 
ought  to  be  pleaded  or  fet  forth. 

!•  T  N  writ  of  account  by  two,  it  was  held  that  if  ,lhe  one  be  0ut* 
''  ktwid  9f  felony  it  fuffices  for  the  defendant  to  plead  it,  u///^- 
mii  Jbewing  wberey  befon  wbomj  and  for  what  felony.     Tbeloal's 
Dig.  of  Writs,  lib.  I.  cap.  15.  ^  5.  cites  Trin.  9  £.  3. 463. 

a«  He  who  pleads  record  of  outlawry  upon  indiSimenty  ihall  not 
Iky  that  procefs  continued  till  he  was  outlawed ;  hutJbaU  plead  every 
capias  and  all  the  record  in  certain.  Quod  nota  bene.  Br.  Plead* 
ings,  pi.  148.  cites  11  H.  6.  15. 

3.  In  precipe  quod  reddat  it  was  laid,  that  when  a  mssi  f  leads  If  on* 
outlawry  in  the  demandant  in  the  fame  courts  he  who  pleads  it  may  P^®^'  *- 
commence  at  the  exigent  if  he  will ;  for  if  it  be  erroneous,  yet  it  is  may  hcvim 
good  till  it  be  reverfed.      Br.  Pleadings,  pi.    Ii2.  cites   21   £.  topi$adtb9 

A    ^A  record  wbtn 

at  the  original  «nd  all  the  record,  or  at  the  capias,  and  over  to  the  exigent  and  ontlawiy.  s 
And.  9S.  in  cafe  of  Arden  v.  Darcy.— —  Tlie  defendant  (hall  fhew  all  the  record,  and  demand 
judgment  if  he  (hall  be  anfwered;  per  Earl  Serj.  Arg.  Cart.  19a.' in  cafe  of  RichfieU  t* 
Udal. 

4.  Outlawries  muft  he  pleaded  all  at  one  time^  or  odierwife  corn* 
pelled  to  anfwer.  Toth.  239.  cites  Mich,  or  Hill.  5  Car.  Whit- 
ney V.  Strachey. 

5.  Cafe  was  brought  againft  A.  and  B.  upon  a  joint  contract.  T  '960  1 
A.  is  outlawed.    Before  declaration  againft  B.   it  was  entered  on  Jv  ^.  ^     "^ ' 
the  roll  thus,  viz.  tt  fciendum  eji  quod  A.  is  outlawed  \  and  then  pKi*3.s?c. 
declared,  and  had  judgment  againft  B.     The  court  held*  that  this  it  was  not 
was  not  a  fufficient  averment  of  the  outlawry,  and  therefore  judg-  ^^'^^hat^h* 
ment  was  arretted.     Sid.  173.  pi.  4,  Hill.  15  &  16  Car.  2.  B.R.  wasout- 
Gye  V.  Goddard.  lawedfuper 

breve  illud; 
and  Twifden  faid,  that  if  this  fciendum  had  been  an  exprefs  averment,  as  it  was  not',  yet  it  muft  be 
put  in  its  rightplace»  clfe  it  overthrows  ally  if  demurred  to ;  and  per  Cur.  The  verdict  will  not 
help  the  fciendum^  which  is  only  recital,  nor  the  want  of  faying  that  the  outlawry  was  fupet 
breve  illud.  ^ 

6.  In  ajfumpjit  the  defendant  pleaded  utlawry  of  the  plaintiff  in  bar^ 
and  concluded  his  pica  with  hoc  paratus  eft  verificare ;  whereas  it 
fhould  have  been  proutpatet  per  recordumv  wiTichwas  held  to  be 
ill,  and  judgment  was  given  for  the  pbjutiff.  3  Lev.  29.  Mich. 
33  Car.  2.  C.  B.  Hagc  [alias,  Ha  ye]  v.  Skinner. 

7.  The  defendant />/ftf^W  1 00:... Jtt;nVj  in difability  of  theplain*  F?,""^''^*' 
tiff's  a£Hon,  and  prayed  judgoont  if  any  anfwer  ought  to  be  made  &  m.  in    * 
while  they  remained  unrcv . .  ied;    The  plaintifl:  demurred  for  du«  B.  R.'  the 
plicity.     The  court  faid-tnere  was  a  difference  between  a  plea  of  ^-^^  *"*^ 
an  outlawry  in  difability,  and  other  pleas  in  abatement;  and  that  ^^^^4 
this  plea  was  ill  for  c^aplicity,  becaufe  the  plaintiff  is  difabled  as  ill  for  the 
well  by  one  outlaw:  y  as  by  all  the  other  9,  to  which  feveral  an-  doubleneff. 
fwers  are  required.    And  afterwards  judgment  was  given,  that  the  '^s!c!^' 

defendant  Tho  oourt 
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fetmea        defendant  (hould  aniwer  over  for  'duplicity.    Cardu  8. 9.  Trin.  $ 
clearly^        Tac.  2.  B.  R.  TrcvcUan  v.  Scccomb. 

th»t  the        J*^ 
pkawMill.  Bat  adjoroatur. 

8.  It  ought  to  be  fet  forth,  that  the  plaintiflF  did  not  appear  upon 
the  exigeniy  and  upon  that  waviatafuit ;  but  to  fity  in  exigendo  p^ta 
fuit  di  debita  juris  formaj  is  too  general.     Arg.  2  Vent.  282.  HilL 
2  &  3  W.  &  M.  in  C.  B.  Webb  v.  Moore,  cites  Fitzh.  Account^ 
91.  Traverfe,  31.  SUmf,  148.     And  the  court  doubted,  and  or- 
dered to  fearch  precedents.  Et  adjomatur. 
1  S«1k.  178.       0.  The  declaration  was  in  Trinity  term.     The  defendant  in^arled 
P^-  3-  u  Mcb.  tehny  and  in  the  long  vacation  the  plaintiff  was  outlawed  i 

OaVA""*  and  then  in  Mich,  term  the  defendant  pleaded  this  outlawry  in  bar  ; 
S.C.  fay«  but  did  not  fay  that  it  was  puis  darrein  continuance.  The  plaintiff 
it  was  an  demurred. '  Holt  Ch.  J.  held  the  plea  good  enough.  The  court 
d^b?^°l  ordered  it  to  ftand  over  till  qpxt  terra,  becaufe  the  aftion  being 
judgment ,  juft,  the  plaintifF  may  in  the  mean  time  rcverfc  the  oudawry.  5 
and  the       "j^od.  1 1  Mich.  6  W.  &  M.  Green  v.  Moor. 

p^  Stelo  the  commop  cafe  ofaHg«!cnt  <^nf^«*»  »>y  ?"  «f  ^^^^"^  \^^^^  *"  ^j^l^ 

which  is  never  plcailed  puis  darrein  continuance,  but  as  this,  cafe  is.    And  in  thcfe  cafes  the 

tine  of  the  outUwry,  and  the  time  of  the  juilgment,  and  when  it  was,  appear  of  thcmfeWes. 

10.  When  you  plead  outlawry  in  abatement j  and  you  put  your 
^  pled  in  the  offlcej  you  mufijhew  a  capias j  or  fomcfuch  mattery  as 
may  make  the  outlawry  appear^  and  not  conclude  onlv  prout  patet 
per  recordum,  as  you  do  when  you  plead  it  in  bar^  and  have  time  to 
bring  in: the  record;  per  Holt.  12  Mod.  132.  Trin.  9  W. 
3.  Anon. 

[  361  ]  (C.  a)     Pleadings.     Record  Jhewn.      How  and 

Wh6n. 

I    T  F  d!felfirt  viht  hat  nothing  in  the  tenancy.,  pleads  outlawry 
A  in  the  plaintiff  to  hiS  perfotiyhe  ^11  fiew  the  record  tmme- 

diately ;  for  it  is  a  dilatory.     Centra  if  the  tenant  pleads  tt  in  bar. 

Br.  Nonabilitjr,  pi.  48-  "tes  lo  Aff.  10.  28  E.  3.  50. 
In  cafe  for       2.  If  an  outlawry  be  pleaded  in  bar^  and  it  be  denied,  the  party 
foods  fold    Qjg]]  have  a  day  to  bring  it  in.    Co.  Litt.  128.  b. 

'"i^'lilw.  .lafendant  pleaded  outlawry  in  the  plaintiff,  and  ccnrkdfd  bis  fkai-  U;hot  did  not 
IS5  ft^<^tU^rfub  He  figilli.  The  anirt*^refufed  to  fet  afide  the  gejj.becaufe  the  outlawry 

7.  A.  recovered  in  debt  againft  B. A.  brought  ay?ir*  facias, 

B.  pleaded  that  A.  was  outlawed.    /Tin  this  cafe,  the  mney  ietng 

in  court,  the  king's  ferjeant  prays  to  have  tt  for  the  itt^,  he  ou-ht 

tofliew  theoudawy  fi*  ?«*  ^giUi,  and  the  party  ought  to  confeft 

that  he  is  the  party.    Noy  143'  Anon.       ,    _    ,  .       ,    r  :n; 

S.  P.  ArK.        4.  If  one  pleads  outlawry,  he  oyght  to  i,kad  it  fiib  H^  "5^'. 

»«"'•  38/-  otherwife  the  plaintiff  tazy  refufe  iV,  but  sfhe  accepts  the  />/^</,  he 

»  «*^«  "^    fliall  not  afterwards  demur  for  that  caufc ;  for  it  is  vjell  enough  }f  he 

^SS^sTc.  SowJt  Per  Holt  Ch.  J.    Salk.  217.  Pafch.  4  W.  3.M.  m 

B.  R.  in  «aft  «f  Ferrer  v.  MiUct.  ^^^^ 
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'  5,  Where  the  record  df  the  outlaixfry  is  In  thejarm  courts  it  iiecd  ^o-  L'"- 
not  be  pleaded  yiA  pedeJigUli\  but  otherwtfe  where  it  is  pleaded  in  j^j  thls'H 
another  court.  Refolved  per  Cur.  Lutw.  40.  Hill.  11  W.  3.  a  dilatory 
Draycote  v.  Curfon.  •  pica,  when 

\X\%plsadid 
in  annber  court  than  where  the  oatlawry  iffuetl,  the  defendant  muji  hrug  it  in  irnmrdiately ;  for  this 
being  in  delay,  if  the  court  Ihould  give  time,  and  it  (bould  not  be  brought  in,  then  the  delay  of 
juftice  would,  be  from  the  court;  and  fi  nee  there  is  a  way  of  having  it.  immediately,  by  pro- 
ducing it  under  the  great  feal,  no  time  ihall  be  given  to  bring  it  fub  pede  figilli ;  bi^t  c/herwrfi 
vjhen  M  is  in  the  fame  court,  for  then  the  r^cor^l  is  already  in  court.  G;  Hiffc.  of  C.  B.  160.  cap.  17. 
—3  New.  Abr.  76X,  763.  tit*  Outlawry,  S.  i*.  in  the  very  feme  words. 

6k  In  pleading  outlawry  in  difablility  in  another  court,  the  ancient  3  ^ew 
way  ^a8  to  have  the  record  of  the  outlawry  itfelf  fub  pede  figilli  by  ^^^q"^}' 
certiorari  and  mittimus  j  but  this  being  very  expenfive,  it  is  now  iawry,in 
fufficient  to  plead  the  capias  utlagatum  under  the  feal  of  the  court  fiom  the  very 
whence  it  i/Jues*^  for  the  iffuing  of  the  execution  could  not  be  with-  ^^^^ 
out  the  juogment,  and  therefore  fuch  execution  is  a  proof  to  the 
court  that  there  is  fuch  a  judgment,  which  is  a  proof  that  the  de- 
fendant's plea  of  matter  of  record  is  proved  by  matter  of  record, 
and  therefore  appears  to  the  court  not  to  be  meer  dilatory;  andr^ 
therefore,  on  ihewing  fuch  execution,  if  the  plaintiff  will  plead  nul 
tiel  record,  the  court  will  give  tlie  defendant  a  day  to  bring  it  in. 
G.  Hift.  of  C.B.  160.  cap.  17. 


(H.  a)     In  what  Cafes  the  Plea  of  Outlawry  fliall  [  362  ] 
be  in  Bar,  or  in  Abatement  5  and  to  what. 

% 
_    _        t 

1.  ^J  OTE  per  Moile  in  a  cafe  of  eftoppel,  that  outlawry  ,in 
^'^   aSfion  perfonal  goes  hut  to  the  perfony  but  outlawry  in  felony 
goes  to  thea^ion.    Br.  Utlagary,  pi.  01.  cites  33  H.  6. 19. 

2.  Outlawry  is  a  good  plea  in  bar  in  debt  upon  an  obligation^  for  Ow.  ai. 
by  the  outlawry  iii  the  plaintiff,  the  debt  by  (pecjalty  hvejiedin  ^g^Jl^^^* 
the  king.     Contra  of  debt  by  ^  contrast  or  trefpafs.     Br.  Utlagary,  pi.  1.  H.'ser- 

54.  cites  16  £.  4.  4*  nard'i  cafe 

according* 
ly,  and  that  as  to trefpafs  or  debt  upoi» conoraA  the  otAlawry  ifronly  in  abatement. 
*  See  (B.  2)  pi.  6,  and  the  notes  there,  that  this  point  of  debts  by  contra^  is  fioce  b'eld  con« 
tra. 

3.  2  Lutw.  1604.  in  a  nota  there>  in  the  cafe  of  Powis  V0  s.p.  bc- 
WiLLiAMS,  cites  II  H.  7,  ii.pl.  27.  that  if  in  debt  againfl  me  caufeth« 
I  plead  in  abatement^  yet  I  may  afterwards  plead  it  in  har^  ?rfcittd 

and  the  plaintiff  has  no  right  to  recover.    G.  Htil.  of  C.  B.  x6i.  cap.  l^• 

4.  If  the  ground  or  caufe  of  the  a£fioto  be  forfeited  by  the  out-  s.P.  o. 
la  wry,  then  may  the  outlawry  be  pleaded  in  bar  ■  of  the  aaion^ '  as  in  Hift.  of 
an  adion  of  debt^  detinue  &c     Co.  Litt.  1 28.  b.  (y )  Spf  17.^' 

S.  P.  But  the  proper  way  of  pleading  this  is  with  a>  refpofuUri  iUbtat  ftrnffUfUcm    Per  Tvacy  J^ 
%  Ld.  Hfljrm.  kep.  J056.  Mich.  3  Ann.  in  cafe  of  Coply  v.  Delaunoy* 

Wherever. outlawry  is  pleaded,  it  may  ahuayi  be pltadcd  in  akuoHtnt,  but  not  in  bar^  uolcfi  tbf 
gfiound  or  caufe  of  the  afti^n  be  forfeited.    G.  Hiit  of  C.  B.  162.  cap.  17. 


You  xxn. 
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H»^  of  c.  ^"  ^^^  ^^  ^^^^  a£fi$ns^  or  in  perfonal^  where  damages  he  uncertain 
B.  162.  cap.  (2s  \t\  trefpafs  of  battery  of  goodsy  of  breaking  bis  clofe^  and  the  like) 

^7 In    and  are  not  forfeited  by  the  outlawry,  there  outlawry  tnuft  bi 

fhfout-       P^^^^^  ^"  difability  of  the  perfon.    Co.  Litt  128.  b.  (y) 

la  wry  can  be  only  pleaded  in  ahatoment,  Ke'aufe  though  tU  plaifdtffis  wtder  a  difahiHty  tf  fiuftgf  yit 
tit  right  of  a3ion  remains  in  him ;  per  Tracy  Jw  2  Ld.  Raym.  Re^  1056.  io  cafe i>f  Copley  t« 
Delaunoy* 

s.  c.  cited  6.  In  an  indebitatus  ajfumpfii  fcf  quantum  mtruitfor  nuaty  drink^ 

\.^^^\  &c*  the  defendant  pleaded  an  outlawry  in  bar*    It  wasiniUted  on 

the  cafe  of  demurrer  that  outlawr]^  could  not  be  pleaded  iabar  in  this  a£tion  ; 

Clerk  V.  for  that  there  is  no  certainty  of  the  debt  appearing  till  the  thing  ctmcs 

m\.^it^*  /«  be  valuedj  and  fp  cannot  be  forfeited.    But  rdblved  that  the' out- 

w.  3.  Arg.  lawry  was  a  good  plea  in  bar ;  for  the  confideration  created  a  debt 

fays,  that  or  duty,  though  that  debt  was  not  reduced  to  a  certain  fum.  % 

S'  '**•  Vent.  28a.  Hill.  2  &  3  W.  &  M.  in  C.  B.  Webb  v;  Moore. 

founded  only  in  damages^  yet  the  plaintiff  had  judgment,  becaufe  the  plea  was  an  intire  plea  in 
bar  to  the  whole  caufe  of  a^ion*  And  in  this  cafe  the  court  faid,  that  as  to  the  cafe  of  the  t|uaR«i 
turn  meruit  tb*  foundation  of  this  oHiM  was  a  duty^  tliough  to  be  recovered  by  way  of  damages. 

•  7.  Cafe''W2S  brought  by  an  executor  for  monies  received  by  the  de^ 
fendant  to  theufe.of  the  tefiator.  The  defendant  pleaded  in  abate- 
ment that  the  tejtator  wps  outlawed  in  a  plea  of  debt.  Upon  de- 
murrer Treby  Ch.  J.  w;is  of  opinion  that  the  debt  was  forfeited 
to  the  king,  and  veiled  in  him ;  and.  though  the  di&bility  was  gone 
r  96 1  1  by  the  death  of  teftator,  yet  the  debt  remains  in  the  king,  and  an 
a<Slion  for  the  money  may  be  brought  by  the  Attorney  General  by 
way  of  information;  and  therefore  was  of  opinion  that  the  plea 
ought  to  be  concluded  in  bar,  and  not  in  abatement;  and  that  as 
to  things  executed,  a$  debts,  &c.  the  outlawry  remains,  but  as  to 
things  executory,  the  outlawry  after  the  party's  death  is  gone. 
But  Jo.  Powell  J.  contra;  and  faid  it  was  in  eleSHon  of  the  party  to 
plead  it  either  in  abatement  or  in  bar,  2  Lutw.  1601.  in  the  Ap» 
pendix.  Mich.  10  W.  3.  Powys  v.  Williams. 

8.  In  covenant  upon  a  leafe  for  years,  in  which  was  a  covenant  t$ 
pay  40  /.  a  year  renl^  and  alfo  to  repair-^  and  not  to  do  any  wqficy  the 
I  reach  was  ajfigned  on  all  3.  The  defendant  pleaded  an  outlawry 
fub  pede  iigiUi  of  the- fame  court,  in  bar  to  die  whole.  Upon  de- 
murrer it  was  objected,  that  the  outlawry  was  {deaded  in  bar  to  the 
whole  declaration,  which  is  ill ;  for  the  damages  to  be  recovered 
for  want  of  repairs  are  not  forfeited  by  the  ouuiwry)  beoaufe  theie 
are.intirely  uncertain.  But  it  was  an(wered,  that  the  rent  was  for- 
.     .  feited  to  the  king  by  the  outlawry,  and  therefore  might  well  be 

pleaded  in  bar  of  the  action.  But  adjudged  for  the  plaintiff,  becaufe- ' 
the  plea  was  an  entire  plea  in  bar  to  the  whole  caufe  ofaStion^  and  aft 
to  the  damages  for  want  of  repairs,  thofe  are  not  forfeitable  by  the 
outlawry  any  more  than  damages  for  a  battery  or  other  trefpais  5 
and  fo  the  plea  being  intire,  and  ill  in  part  is  bad  in  the^hole.  It 
is  true  before  imparlance  it  might  have  been  pleaded  in  abatement  of 
all  the  zurity  or  in  bar  to  the  renty,  (becaufe  tliat  i^  a  certain. duty), 
and  in  abatement  as  to  the  repairs.  2Lutw.  1510.  1513-  Hill,  I» 
W,  3,  Clerk  V.  Scroggs, 

9.  Outlawry 
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9.  Outlawry  may  be  pleaded  in  abatement  of  tbe  plaimiiPs 
"Vmt,  for  till  this  is  reverfed,  or  the  king  has  granted  his  charter  of 
pardon,  he  is  out  of  the  proteSfton  of  the  Unvy  heeauje  hi  would  not  h 
amenable  and  attenJant  to  it,  and  ought  not  to  have  any  privilege 
from  it*    Q.  Hift.  of  C.  B.  159.  cap.  17. 

10.  Outlawry /or  felony  may  he  pleaded  in  bar  to  all  aSiions  con- 
cerning lands  and  tenements,  as  well  as  goods  and  chattels,  for  all 
his  lands  are  forfeited  by  the  fdony.  G.  Hift  of  C»  B.  l6a« 
cap.  17. 


(I.  a)     Pleadings.     At  what  T!me. 

I.  jTfeemsthat  in  plea  of  land  \{^<t  demandant  is  outlawed  j/*  In  this  cafe 
^  trefpa/s,  and  the  tenant  has  loft  the  time  of  the  pleading,  and  3^*  Ja"^fj' 
.  if  the  demandant  has  judgment  to  recover  feijin^^  the  land  fliall  be  and  then* 
fcifed  into  the  hands  of  the  king.     Theloal's  Dig.  of  Writs,  lib.  made  de- 
I.  cap.  15.  f.  6.  cites  Mich.  14  H.  4.  fol.  15.  dcMt^^'''' 

and  then  would  have  pleaded  oucbvvry  in  the  plaintiff,  and  alle^d  the  record  in  certain ;  but  it 
being  after  the  Ud  continuance^  the.  plea  was  ilirallowed.     j  4  H.  4.  1 5.  a.  pU  6. 

A  man  may  plead  outlawi7  fuit  dirreln  continuance',  for  it  is  uprm  the  prerogative  that  the  debt 
is  forfeited  to  the  king,  auJ  by  viitwf.  of  the  prcro;.  ativc  nullum  tempus  occnrit  regi ;  and  there- 
fore he  may  plead  it^  though  a  continuance -has  luppcncd  after  tiie  outlawry.  G.  Uiil.  qC 
C*  B.  83>  cap.  9* 

2.  jfttaint  by  2  5  upon  ifliie  pafled  againft  them,  one  of  the  petit 
jury  pleaded  outlawry  in  one  of  the  plaintiffs  before  the  date  of  the 
afjtfey  and  it  was  held  that  he  could  not ;  for  it  is  dilatory ;  and  the 
tenant  Jhall  not  have  the  plea^  becaufe  he  did  not  plead  it  in  the  ajjife^ 
but  admitted  both  of  thtf  plaintiffs  to  be  able.  fir.  Nonabihtie) 
pi.  27.  cites  2H.  7.7. 

3.  In  cafe  of  debt  or  trefpafs  de  bonis  ajhortatis^  outlawry  may  f  964, 1 
well  be  pleaded  In  bar  after  imparlance',  for  this  debt  and  goods  ,„ ,  ^„^  '* 

11  ii«  r%    "^  »     •     *   t  'f*  /•/•/•t  ®  f*"  trover 

belong  to  the  km^.  But  it  is  othersvife  tn  trefpafs  of  batterv^  and  &c.  the  <&• 
claufo  fra£lo\  for  it  is  uncertain  what  damages,  if  any,  fhall  be  re-  fondant  afur 
covered.    Jenk.  130.  pi.  64.  'XXj- 


malmury  of  the  plaintiff;  and  held  by  fome  to  be  a  g<>rd  bar^  and  tberefbre  may  be  pleaded  after 

rlance.    3  Lc.  aoc. 
9  Vent.  aSa.  in  cafe  of^Webb  v.  Moor.— — S.  C.  cited  a  Lutw.  1513.  Arg.  in  cjife  of  Clerk  v 


imparlance.    3  Le«  aoj*  pi.  a6i.  Trin.  30  Bliz.  B.R.  Mnrkham  v.  Picts.     «■  S.  C.  cited  Arj;* 


Scroggs  ;  and  there  the  court  faid  that  it  was  an  a6tioa  of  property,  and  the  thing  itfclf  is  far* 
leited  by  the  outlawry. 

4.  In  replevin^  there  vfz%  judgment  by  default^  and  a  wiit  rfsn-^ 
quiry  of  damages  \  upon  the  return  of  which  writ,  tbe  defendant 
pleaded  that  the  plaintiff  was  outlawed  at  the  time  of  the  a^ion 
brought.  Adjudged,  that  now\he  bad  no  day  to  plead  this  plea, 
becaufe  it  was  after  judgment  in  the  (ame  aftioa*  Beodl.  200.  pU 
242.  Pafch.  14  £liz.  Puttenhamv.  Morris. 

5.  A.  recovered  in  debt  againft  B.— —  A.  brought  a  fchre  facias^ 
B.  pleads  that  A.  is  outlawed,  &c.  That  is  a  good  ple^,  if  he  be 
outlawed  aj^er  the  plea  in  bar  pleaded  in  the  adlion  of  debt.  Bu( 
otherwife  it  is,  if  he  be  outlawed  before;  for  then  B.  might  hav« 
pl^ed  that  in^ar  in  the  firft  aAioiu    Nov.  143^  Anon. 

Dda  '^(K.a)Pleadinp. 
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(K»  a)  Pleadings  of  Oudawry^     In  nvbat  Courts^ 


X.  Q  U  T  L  A  W  R  Y  in  Durham  or  Chefter  (hall  not  fcrve  ia 
^^  bahk ;  for  they  have  only  a  private  jurifdi^ion}  which  ex- 


B-.  trtlaja- 
r>-,  p!.  5  2. 

— OutUw.  -  Itends  only  in  their  precin£t ^  per  &rian  J.  whfch  Littleton  J.  agreed; 
ry/«rf4wo».  but  the  lerjeants  tield  *  contra,  and  that  it  (hall  ferve  here.  Per 
lat^^U  Littleton,  a  man  Outlawed  in  f  bank  (hall  be  by  this  difabled  here; 
fUad^d'iH  for  they  have  their  authority  by  parliament,  tempore  Edw.  3.  but 
amy^fiftU      Chefter.  and  Durhzta  are  hy  prejcription.    Br.  Nonability,  pi.  33. 

for  he  is  only  ouftcd  of  his  law  within  that  jurifdidtiony  an4  >t  (hall  not  extend  to  difable  a  man  in 
anuihcr  county  where  they  have  no  power ;  for  the  coohry  palatine  heing  a  royal  jurifdiclion 
withm  bounds,  the  lolins  the  privileges  of  law  witl)i:i  that  jurifdidinn  cun  be  no  difadvant.-^ge  to 
him  in  another  county  1  a^d  if  he  does  not  live  within  the  palatine  jurifdi^on^  he  is  not  obhgtd 
td  attend  there.     O.  Hift.  nf  C.  H.  i6i»  x6z.  cap.  17. 

•  This  plea,  af:cr  the  words  (but  the  ferjeants  held,)  is  not  asjrceahic  to  the  ycar-bortk,  whcrp 
the  words  are,  ^*  But  the  ferjeants  held,  that  one  outlawed  iu  Lancadcr  (liall  be  dilabled  here  ;*' 
and  then  gives  the  rcafon  mpniioned  in  the  plea  in  Brooke.  But  all  the  editions  of  Brooke  have 
Ihcfc  W)rd^,  viz.  (contra,  and  that  it  (hall  lerve  here.  Littleton,  a  man  outlawed  in  -j-  bank  (liall 
be  difdbled  here;  for,  Sec)  which  cannot  be  right.  Sec  »2  E.  4.  i6.  a.  pi.  |8.— — — G.  Hift.  of 
C.  B.  i6i.  cap.  17.  is  accordmg  to  tlic  ycar»book.  ■  ■  [The  word  (Bank)  feems  mifprinteu  for 
(Laok.)  as  an  abbreviatimi  of  Laiicafler.] 

(L.   a)     Pleadings.      Wber:   Strangers   Goods   art 

taken. 

Ld.  Rayro.  t.  T  F  the  Cattle  of  a  ftrangtr  be  feifed,  by  virtue  of  a  levari  facias,* 
Rep.  307.  *   on  the  lands  of  the  outlaw,  and  the  outlaw  had  made  a  kafe 

cordin^gw  ^^  ^^^^  \^\>^'^  before  the  exigent  returned^  the  party  muft  plead  that 
— iffuch  the  leaCe  was  made  before  the  outlawry;  per  Cur.  5  Mod«  117* 
icafc  he  not   Mich.  7  W.  3,  *  by  HoIl  Ch.  J.  in  delivering  the  judgment  of  the 

found  by         ^^^^^   /„  ^^f^  ^^f  Q-  (.  1^;  J 

the  :nqui-  '  \ 

firion,  or  afterwards  aUowcd  in  the  exchequer,  he  cadnot  have  an  a^ion  of  trcfpafs  j  for  if  it  be  4 

not  found,  he  muft  go  into  tjie  exchequer  by  way  of  monftrans  de  dri)it,  antl  plead  it  tlicre ;  fur  he 
(hall  not  falfiiy  the  kinp's  title  in  an  adic6.  is  Mod.  177.  S.C..i—— Comb. 470.  S.  C.  accordingly. 
«- Carcb.  441.  S.  C.  accordingly. 

2.  If  the  owner  of  the  foil  \%  outlawed,  and  the  cattle  of  a  com- 
moner are  taken  as  liTues,  he  muft  plead  his  title  in  the  exchequer, 
unlefs  his  right  of  common  is  found  by  inquifition  on  the  outlawry. 
Carth.  442.  in  cafe  of  Britton  v.  Cole. 
%%  Wod.  3.  Where  the  plaintiff  in  outlawry  would  juftify  the  taking  the 

Vo*.  v*^^*  Cattle  of  a  ftrangcr  levant  and  couchanc  on  the  land,  by  virtue  of  a. 
Cole.  He  levari  in  action  or  trefpafs  brought  againft  him,  he  ought  to  begin 
ought  to  ^ith  the  outlawry^  and fet  forth  all  the  proceedings;  and  not  to  be* 
?u*thvl^  ein  {hort  with  the  procefs  of  levari  only.  Arg,  And  per  Holt  Ch. 
to  be  in  J-  sil^rangers  who  juftify  under  procefs  of  execution  (except  officers) 
being ^nw/  ought  to  fet  forth  the  judgment ;  and  fo  muft  the  plaintiff,  if  he  jut- 
^.Znl'min    ^^"^^    Carth.  443.  Hill.  9  W.  3.  B.  R.  Britton  v.  Cole. 

C.  £.  ufi  um-  betas  omiued,  the  plea  was  ill. 

(M.  a)  Pleadings- 


©tfater^^  .   3^5 


(M.  a)     Headings.     By  Oncers.     In  y^ifitfica^ 

tion. 

I.  T  N  trcfpafs  for  taking  the  plaintiffs  cattle,  defendants  juftified 
-*  by  a  levari  facias  on  an  outlawry.  It  was  held  that  pieading 
only  the  writ  of  levari  facias^  and  the  execution  thereof,  is  fuf- 
furient  to  juftify  the  officer,  but  not  a  ftranger,  (as  the  plaintiff  in 
the  outlawry)  who  commands  or  requefts  the  bailiff  to  do  exe- 
cution ;  for  he  ought  to  fit  forth  the  record  of  the  outlaivry^  &c. 
Ctimb.  471.  Hill,  xo  W*  3,  B.  R,  Britton  v.  Cole, 

(N,  a)     Pleadings.     Outlawry.     To  wbofe  Suit  it 

Jhall  be  a  Bar. 

I.  T  N  debt  againft  executors^  it .  is  a  good  plea  that  the  tejiator  gp.  u-^. 

-*   wa%  outlawed^  and  died  outlawed  \  for  they  are  charged  of  the  Ugary.p!* 
goods  to  the  king  in  this  cafe ;  fo  to  fay  that  he  was  outlawed  of  tf  n**** 
felony,  &c.  per  Littleton,  Young,  and  Pigot.  But  per  Jenney,  it  is 
only  argumentative  that  they  have  nodiing.    Br.  Dette,  pi.  156. 
cites  8  £•  4«  6. 

2.  Outlawry  is  no  bar  to  the  fuit  of  an  executor  iri  chancery^ 
becaufe  he  fues  en  auter  droit;  per  Ld.  Keeper  North.  Vcnu 
J 84.  pi.  183.  Trin.  1683.  KilHgrew  v,  Killigrew. 

« 

(O.  a)  .  Replication  to  Pleas  pf  Oijtlawiyt         [  36$  ] 

I.  cfRESPJSS  by  J.  S.o/D.     The  defendant /aid,  that  a$  BnUtia^a. 

-^-   another  time  A.  brought  trefpafi  againji  the  plaint  ff  by  name  ^*  ^5  S^ 

pf  y.  S,  of  S.  in  ibt  county  of  N*  yeoman^  and  procefs  thereof  con»  So\n  dAt^ 

iinued  till  he  was  outlawed.  Judgment  if  he  fliall  be  anfwered.  The  •»  ^w</thc 

plaintiff faid,^  that  the  day  of '  the  writ  purchafidj  and  all  times  afier^  ^^^ff^ 

and  at  the  time  of  the  outlawry  pronounced^  he  was  dwelling  at  D,  outlawry 

abfque  hoc  that  be  was  dwelling  at  S»     And  it  was  held  a^ood  plea;  iu  Har,  aiid 

for  if  the  plaintiff  was  not  then  dwelling  at  S.  he  cannot  be  intend-  ^^wcditin 

ed  the  lame  perfoq  who  is  putl^wc^^     Br.  Nonabilitie,  pk  32.  ^VpiVtiff 

cites   10  E.  4.  la.  -  wasoMtiaw^ 

\  9Hkytb$  ' 

nam  of  7.  S,  of  D.  in  the  emintjf  of^  fisfc.  T}?©  Rjaintlff  rrt>/rW,  iiai  at  the  time  the  fuit  was  comnieaoe4 
againft  J.  S.  upon  whom  this  outlawry  was  hady  thtfMdJ.  S.  nvw^lMntiff,  nvjs  Ihinffai  B,  fcc  and 
iravtrjcdtbat  hi  was  living  at  D,  And  it'was  held  a  goQd  repUcati)!!  to  avoid  the  outlawry  without 
a  writ  of  error  ;  for  if  he  were  not  dwelling  at  D.  he  cannot  be  int^mle^  the  fame  perfoo.  Le« 
Sy.'pl.  108.  Mich.  29  &  30  Eliz.  C.  B.  Anon,  cites  10 £.4.  \%. and  ^9  K*  6.  |. 

2.  /)^^f  *againft  [by]  J.  S.  The  defeindant  pleaded  outlawry  in  himy  •  AU  the 
andjhewed  recqrd  by  name  of  J.  S.  of  S.    .The  plaintiff  faid,  that  at  ^e)^")*** 
fh^  tjme  of  (he  fuit  taken>  in  which  t^^  Qi^awrv  W9S  h;|d,  he  was  ^atac- 

P  d  ^  ^welling 
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cording  to  dwcllbg  at  D.  abfquc  hoc  that  he  was  dwelling  at  S.  &c.  at  the 

the  year-  ^jme  ^f  ^hc  fuit  in  which  the  outlawry  was,-or  ever  after.     And  by 

fv'  uidVe  ^^^  opinion  of  the  court  this  was  a  good  plea,  and  that  he  feall  not 

(tv'T.)  be  put  to  writ  of  error.     Per  Rede,  True  it  is;  for  now  he  leaves 

tx'r^Z^  the  outlawry  good  againft  J.  S.  of  S.    But  he  fhall  not  fay  f  no 

«p  50    '  f"c^  vill  as  S.  without  fuing  writ  of  error;  for  Ais  difaffirras  the 

f.  9.  in  the  outlawry ;  nor  (hall  he  fay  that  there  is  another  perfon  of  the  feme 

note  (m)  name,  but  fhall  be  put  to  writ  of  eVror,     Br.  Utlagary,  pi.  29.  cites 

^^  2,H.7.i8.  ; 

opinloQ  is  not  warranted  by  the  year-book.  ' 

Mo.  63.  pi.  3.  Jn  an  a£llon  popular^  &c.  the  defendant  pleaded,  that  the  plain- 
but  S^P^'  ^*^  "^^^  outlawed,  and  demanded  judgment  if  he  fhould  be  anfwered. 
docs  not  The  plaintiff  replied  that  he  had  r  ever  Jed  the  (outlawry  by  error. 
appear.  And  jud^^ment  that  the  defendant  fhould  anfwer  over.  And.  30. 
66^? to.    P^'  7 ^'  P*'^^*  ^  ^1*^*  Palmer^s  cafe. 

S,  C.  bat  S  P.  does  not  appear.— D.  227.  pi.  45.  S.  C.  but  not  cxafily  S.  P.— —The  de. 
fcmlant  pleaded  outKiwry.  The  plaintiff  replied  nul  tiel  record.  At  the  time  of  the  plea  the 
plaintilf  Wa^  outlawed,  hut  he  reverfed  it  before  the  day  of  the  brining  in  of  the  record-,  and  a 
refpondeas  oufter  was  a\v.irded.  Cro.  J.  484.  pi,  2.  Trio.  16  Jac.  B.  R.  Ifon  v.  Grey.— — '!>• 
327.  b.  22 1.  a.  pi.  45  Hill.  6  Eltz  Anon.  S.  P. 

4.  But  if  in  debt  upon  bond  the  defendant  had  pleaded  an  out- 
lawry, and  the  plaintiff  had  replied  a  pardon^  the  writ  fhall  abate* 
But  in  a  popular  action,  if  a  pardon  be  pleaded,  quaere ;  becaufe  a 
*  moiety  is  given  to  him  who  will  fue  for  it,  and  when  once  the  fuit 
is  begun,  then  it  becomes  the  plaintifPs  own  fuit;  which  if  it  be 
his  proper  fuit  to  all  refpe6ls,  it  is  like  a  debt  on  a  bond.  And. 
30.  pi.  71;.  Palmer's  cafe. 

5*  In  debt  on  a  contra^  the  defendant,  after  imparlanceypleaded 
oufiawry  in  bar.  The  plaintiiF  replied  mil  tiel  record.  The  de- 
fendant did  not  bring  the  record  in  at  the  day.  Judgment  abfolute 
(hall  be  ^Jven,  and  not  a  refpondeas  oufter.  But  per  Berkley  J» 
The  plamtiJF  might  pray,  if  he  would,  that  the  defendant  anfwer 
r  ^67  1  ^^^^9  for  it  is  delay  only,  and  no  error.  Cro.  C.  566.  pi.  2.  HilL 
^  ^   '^  ■*  15  Car.  B.  R.  Dawfon  v.  Lee. 


*ri2?'*^    (P.  a)    Pleadings  in  Avoidance  of  Outlawry;  as  w 

fucb  ViU^  &c.  or,  Dixfjlling  at ^  inc. 


I.    TT/    B.   of  D.   butcher^  came  by  capias  utlagatum  and  f aid 
^^  •    that  the  day  of  the  writ,  i^c.  hi  was  dwelling  at  S.  and 


$.  P,  Br. 

Travcrspcr 

Sans,  pl.9'S.  t    n        1  -     "  •  /•  1 

cites  ai  H.    ^^5  hujbandman^  and  never  appeared  tn  perfon^  nor  by  attorney  \ 
(.  16.  ahfiue  hoc  that  he  was  dwelling  at  D.  or  was  butcher  \  and  the  other 

averred  the  contrary^  being  warned  by  fcire  facias^  viz.  the  plaintiSl 
And  it  was  held  ill  iffuej  for  where  the  plaintiff  averred  that  he 
appeared  by  P.  IV.  his  attorney^  per  Pafton,  if  he  (hall  have  this 
iflUe,  be  ought  to  /hew  that  it  was  another  perfon  that  made  P.  W. 
his  attorney^  and  gave  name  to  him^  abfque  hoc  that  he  is  the  fame 
perfon  who  made  the  attorney.    By  which  the  court  demanded  die 

defendant 


i 

defendant,  and  he  appeared,  and  the  court  a!ivarJed.him  to  replead ;  ., 
and  it  was  &id  that  if  he  had  not  now  appeared,  other  ca.  fa. 
ihould  be  awarded)  and  he  ihoukl  never  have  advantage  of  thefe 
matters.  See  Qusere  caufanu  And  note  that  this  perfon 
was  outlawed  upon  a  ca.  fa.  upon  condemnation  after  plea 
by  attorney  found  againft   him,      Br.   Utlagary,  pi.  25.    cites 

22  ff.   6-  16. 

2.  If  a  man  outlawed  by  name  cf  y.  S.  ofD*  comes  in  by  return  of 
the,  Jheriff  upon  writ  or  'precept^  he  may  Jay  that  there  are  in  the  fame 
county  two  D'Sy  viz.  Over  D.  and  Nether  D,  abfque  hoc^  that  there  is 
in  the  fame  county  any  D*  without  addition^  or  any  place  or  hamlet 
known  by  this  name.  Br.  Utlagary,  pi.  26.  (bis)  cites  22  H. 
6.  23. 

3.  But  if  he  comes  in*  gratis  j  hefiall  not  have  the  plea^  nor  (hall  *  A  capias 
the  king's  ferjeants  maintain  it  againft  him  j  for  it  does  not  appear,  ;V,'X/'X<rf 
whether  he  l>e  the  lame  perfon,  and  if  he  be  in  the  hall^  and  is  Mtmfi 
art  eft ed  by  an  officer  without  writ  by  command  of  thexoi^rt^  bejball  ^*  h  '^ 
be  examined  whether  he  be  the  fame  per/on  or  not,  and  if  he  denies  ITYJLoh  * 
that  he  was  tlwelling  at  this  vill,  or  that  he  was  dwelling  at  a  vill  which  was 
of  the  fame  xAme  with  an  addition,  as  in  Nether  D.  the  court  can  returned  mn 
do  nothing  but  let  him  go ;  for  no  averment  can  be  talcen  by  the  '^^^^»'^^^ 
king's  fer)eant$  in  this  cafe ;  and  after  he  came  in  by  return  of  the  recumi?. 
iherifF,  and  bad  the  plea  fupra.     Br«  U^agary,  pL  26*  (bis)  cites  cam  in 
«H.6.23.  ^l-'i'j" 

•^  »  proper 

perfon.  and  ^cwld  bane  pkadcd  that  he  was  eommorant  at  C,  in  the  courdy  of  G,  at  the  day  of  the  writ 
pat  cbafidy  and  always  after  pending  the  faxd  Writ,  and  not  at  LondoHf  &c.  it  feems  he  mall  not  have 
Che  plea  ;  for  hs  is  not  grieved  by  th«  oailawryy  and  coming  in  gratis,  and  not  in  ward  of  the 
Hierilf  non  conftat  cuiw,  that  he*  is  the  fame  perfon  as  was  outlawed ;  and  here  the  plaintiff  at 
whofe  fuit  the  outlawry  was,  is  out  of  court.  And  at  length  the  court  held  the  pUa  not  receive 
aU',  unlrfs  be  eomci in  in  ward  by  rttmrn  of  crpi  corpitu  D.  192.  b.  pi.  25.  Micb.  £  &  3  £liz.  MillU  V* 
Brown. 

4.' A  man  was  outlawed  by  name  of  y.  S.  late  of  D.  who  /&/i 
that  the  day  of  the  writ  purchafed^  he  was  dwelling  at  S,  and  no 
plea  unlefs  he  (ays  ahfjue  doc,  that  he  was  dwelling  at  D»  Br.  Ut- 
lagary, pi.  48.  cites  2  £•  4*  !• 

5*  In  B.  R.  a  man  was  outlawed  upon  capias  profiney  becaufe  bo 
v:2Sfnainpemor  ofW.  N^  by  the  name  of  R*  B.  ofD,  in  the  county  ff 
M»  genu  and  the  outlawry  was  accordingly ;  and  a  man  wa&  taken  by 
capias  utlagatum  at  the  bar,  vnhofaid  that  the  day  of  the  outlawry 
pronounced,  be  was  dwelling  at  JkL  in  the  county  of  E.  abfque  hocj 
that  he  was  ever  mainpernor  *,  and  per  Cur.  he  fhall  not  have  this  [  ^68  1 
traverfe,  becaufe  he  did  tiot  deny  but  that  he  was  the  fame  perfon  i 
but  be  may  traverfe  thus,  viz.  to  fay  ut  fupra,  abfque  hoc,  that  he 
was  ever  dwelling  at  D.  in  the  county  of  M,  or  that  he  was  gent, 
and  not  yeoman,  pr  that  there  are  two  of  the  fame,  name  in  the 
fame  vill,  and  that  the  one  is  gent,  and  the  other  yeoman,  and 
that  R.  Bf  yeon^an  was  mainpernour,  abfque  hoc,  that  he  was. 
mainpernour,  &9.  .  Br.  Utlagary,  pj.  58.  cites  21   £.  4.  78. 

79.  -  . 

6.  A  man  was  taken  in  Weftminfter-Hall,  becaufe  he  was. 
outlawed  in  aftion  of  account  by  name  of  J,  B.  of  F*  in  the  county  of 

Pd4  ^,wh» 
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S.  vrhofaid  thdi  he  was  dwelling  ai  C.  in  the  county  of  D*  the  iaj 
of. the  wr,it  purchafedy  and  a!ways  after^  and  not  at  F,  And  a  good 
plea,  per  tot  Cur.  for  he  cannot  be  intended  the  fame  perfon  j  by 
which  the  other  (hall  aver,  that  he  was  dwelling  at  F.  prout,  &c. 
tempore,  &c.     Br.  Utlagary,  pi    73.  cites  10  H.  6.  4. 

7.  Upon  an  outlawry  in  debt,  the  defendant  in  the  original  writ 
was  named  A.  B*  de  C.  in  com.  Denbigh ;  he  came  in  by  cepi  corpus, 
znAfaid  that  he  was  dwelling  at  D.  the  day  of  the  writ  purchafed^ 
and  not  at  C  the  opinion  of  the  court  was  that  he  Jh:uld  fay^  that 
he  was  not  dwelling  at  C.  the  day  of  the  writ  iflucd  forth,  nor  at 
any  tinie  afterwards^  for  if  he  comes  to  C.  after  the  writ  pur- 
chafed,  the  writ  is  good  enough.  Moor  70,  pi.  189.  Trin.  6  Eliz. 
3.  AnoHf 


(Q^a)     Pleadings  in  Avoidance  of  Outlawry;  as 

MiJnGJmer^  or  Wrong  Addition. 


•  Misprint-  I.  t\  VI E  G,  de  R.  was  outlawed  hy  exigent^  where  there  was 
edfor(ut  \J  ai^y  original  againft  him;  in  the  original  it  was  Jo,  de 


lagaric) 


not 
^. 

by  which  G.  was  difcharged.     Theloal's  Dig.-of  Writs,  lib.  ii. 
cap.  4.  f.  4.  cites  M.  44  E.  3.  *  Villeinage,  41.  •  "^ 

2.  One  yo.  Dale  of  G.  was  outlawed^  and  one  came  by  capias 
utlagatum,  zt\dfaid  that  his  name  is  yo.  Stile  of  Tork^  and  not  yo. 
Dale  of  G,  and  prayed  remedy ;  and  had  fcire  facias  againft  the 
plaintiff' to  know  if  it  be  fo  or  not ;  but  he  was  not  let  to  main* 
prize.     Theloal's  Dig.  of  Writs,  lib,  i|.  cap.  4.  f.  28,  cites  Trin." 
I  H.  5.  5. 
OmJo.s.        3«  y^i^  P^g^ydyer^  was  outlawed,  and  Jo;  Page  came  by  capias 
brtiur,  was  Utlagatum,  2indfaid  that  he  was  a  brewer^  and  not  a  dyer ;  upon  which 
nati  mcd,     ^  ^^j^  iffued  to  the  fheriff  to  inquire  if  he  was  a  dyer  or  not.     But 
n.  in  by    ^6  opinion  was,  that  he  ought  to  fue  his  pardon,  becaufe  he  is  the 
ip'asui-      fame  perfon.     Theloal's  Dig.  of  Writs,  lib.  ii.  cap.  4.  f.  8.  cites 
»  ?fV'!^'    ,  Hill.  5  H.  5.  8.  and  12  H.  6.  8. 

and  faia  th  >t  -^  -^ 

hf  "Mui  yeonuif  t^e  rf.v  of  th  O'iginul  writ  purchafed,  <'«»/  rrof  Irnver  ;  unon  which  iffiie  was  tuken. 
ThclonV';  L.g.  of  Wnts,  lib.  11. cap.  4.  f.  19.  ciccs  Mich.  1  £.  4.  a,  21  H.  6.  55.  la  H.  6.  8.«- 
But  Kill.  5    "*•  7*  16.  in  fuch  a  cafe  he  adjoinul  to  bis  plea^  and  fo  he  is  dol  tlie  Came  perfun  who 
is  ouiUw^^*     ^^^'' 

4.  One  yoh$i  Din  de  M.  in  fuch  a  county,  bufcher,  was  out- 
lawed, and  one  Jo.  Den  de  M.  in  u\q  feme  county  came  by  capias 
utl*»j^aium,  SLnciJatd  that  there  is  ir  the  fame  vill  one  Jo.  Den  butcher j 
^g^i^i  whom'  ttjefiit  wasy  and  thai  he  is  fo.  Den  hajbandman^  and 
net  butcher^  &c.  Andfo  that  he  is  not  the  fame  perfon  5  and  it  was 
hdd  a  good  plea  to  b^  difmiflcd.  he  adjoining  to  his  plea,  that  he 
nevtr  appeared  to  thisfuit.     Theloal's  Dig.  of  Writs,  lib.  1 1.  cap. 

[  3^9  ]  4*  '^  ^^  ^*^®^  ^'*'^'   19  H.  6.  58.  20  H.  6.  20,    And  fo  agrees 
Mich.  22  H.  6.  i^.  ^nd  fee  Hill.  21  E.  4.  94.  accordingly. 

5*  y*  ^*  knight  came  by  capias  utlagatum^  and  faid  that  he  was 
not  converfanty  nor  dwelling  gt  X>.  &c.  the  day  of  the  writ  purchafed 
nor  ever  after^  and  the  contrary  was  maintaintafor  the  king  and  be 

put 


put  te  mainprtze^  and  $ne  N.furmifed  that  be  was  outlawed  at  another* s 
fuit^  and  prayed  that  he  may  remain  in  prifon^  the  defendant faid'that^ 
nofuch  rec9rd^  and  the  verdiSl  wasy  that  there  wasfucb  exigent  re^r 
turned^  fervei,  but  was  not  enter ed^  and  the  clerk  entered  it  now^  and 
well ;  and  the  exigent  is  recorded,  though  It  be  not  entered  in  the 
roll ;  quod  nota ;  and  the  defendant  demanded  oyer  of  the  record, 
and  had  it ;  and  becaufe  he  came  in  by  capias  utlagatum^  by  nam* 
*/  J'  ^'  ^^^S^^-i  ^^^  h  ^*^  Outlawry  he  is  namsd  J.  S.  efq\  and  hi 
allc'^ed  that  he  was  knight  20  years  paft^  and  for  this  variance^  and 
becaufe  he  had  no  day  in  couri  by  the  other  exigent  now  alleged, 
therefore  he  went  without  day  by  awards  without  trying  whether 
Kc  was  the  fame  perfon  or  not.     Br.  Utlagary,  pL  32,  cites  38 

H.  6.  I. 

6.  Where  a  man  appears,  and  fays,  that  whereas  outlawry  is  plead-  Br«  Tri- 
ed againft  him  as  a  mainpernor  by  name  of  J.  S.  of  L.  gent,  heat  the  smwI&L 
time  of  the  mainprife,  and  always  after  was  J.  S.  yeoman^  abfqui  hoc^  pu  23d. 
that  he  was  the  fame  perjon  tvho  was  mainpernor^  and  does  not  traverfe  cii«sS.  €• 
that  he  was  not  gent,  inafmuch  as  he  appears,  he  is  eftopped  by  his  ~^J*  '^*"** 
mainprife ;  but  contra  where  he  is  outlawed  upon  the  original^  &c«  or  p\l  50!  diet 
be  does  not  appear^  there  he  {ball  traverfe  ut  fiipra,  that  he  was  yeoman  S;  C.  but 
and  not  gent.     Br.  Utlagary,  pi.  51.  cites  10  E.  4.  i6.  ^Tthsa 

upon  fuch  pleay  the  plsanuff  f^iid  tku  be  tuas  gent,  and  not  yeoman,  and  the  iftue  feoeivcd  i  for  now 
it  fecms  that  he  is  not  the  lame  perfon.  Bn  Utlagary,  pi-  51.  cites  S.  C,      v 

7.  Trefpafs  againji  two  who  were  outlawed,  and  were  taien  hf 
capias  utlagatunty  and  the  one  f aid  that  where  be  is  outlawed  by  name 
of  y.  Sioke^  his  name  is  and  was  the  day  of  the  writ  purchafed 
f,  Stockes^  and  not  *f.  Stoke^  and  prayed  fcire  facias  againft  the 
plainiif}^',  and  had  it;  who  came,  and  faid  that  he  is  known  by  the 
one  name  and  by  the  other  \  and  he  was  let  to  mainprize.  Br« 
U"tlagaryj  pi.  53.  cites  14  E.  4.  6, 


(R.  a)  Pleading  other  Pleas  than  no  fuch  Vill,  &c* 

Mifnofmer,  &c, 

I.  T  T  was  admitted  that  where  a  man  is  outlawed  he  mzyfay,  S.P.lbfd.pl. 

■    *   quod  ipfe    tarn    languidus .  fuit    tempore  utlagariae,    that    he  h^*^» 
cannot  appear  propter  periculum  mortis*     Br.  Utlagary,  pi.  75.  cites 
4H.  5. 

2.  Where  outlawry  is  pleaded  in  the  plaintiff  in  debt,  ht-Jhall  not  Br.  Idemp- 
fay  that  there  are  two  of  his  namcy  the  one  elder  and  the  other  younger^  {JJ^fg^Y 

and  the  eldefi  is  outlawed^  and  this  plaintiff  is  younge/iy  but  (hall  be  7.  cites  si 
put  to  his  identitate  nominis ;  for  dilatory  i  coritra  upori  plea  in  bar.  C.— s.  P. 

Br.  Utlagary,  pi.  55- cites  21  E.  4.  15-  '  ^  Jo'dreT 

'  ^t;  per  tot.  Cur.  Ibid.  pi.  56.  cites  21  £.4.  54.— .Br.  Idemptitate  nominis,  pi.  8.  cites  S.  C. 

3.  A  mm  outlawed  of  felony^  as  acceffary^  faid  that  before  the  out^  Theloai's 
lawry  the  principal  was  dead^  and  prayed  writ  to  thejheriffto  rejkre  ^Jf^^^ui, 
bim  to  his  ^opds',  and  the  king's  attorney  averred  that  he  was  alive  n.^cap./. 

•      •         '  jlt  S»aa.  citif 

S.  C. 
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at  the  time,  and  he  fliall  not  have  the  writ  before  diis  tried.    Br; 
Udagary,  pi.  30.  cites  21  H.  7.  31. 

(S.  a)     Outlawry.     The  Effcil  thereof^ 

C.  mat.  of  It  /Tp  H  E  dilability  by  outlawry  abaUs  not  the  writ^  but  difenaMcs 
C.  B.  163.  A    th^  plaintifF,  until  he  obtains  a  charter  of  pardon*     Co.  Litt* 

fTsS.       "8.b.(x) 

oucla<^x7  docs  not  abate  the  wit,  but  h  onfy  a  temporary  unpedim'Ktth^x.  difables  tlic  plainiifFfrom  pro- 
ceeding ;  for  upon  obtaining  a  charter  of  pardon,  or  reverfmg  the  outlawry,  he  is  rcftored  iti  his 
law,  and  fhall  oblige  the  defendant  to  plead  to  the  fame  writ.  3  New  Abr.  765.  tit.  Out- 

lawry^ S.  P.  in  the  fame  words. 

2.  By  the  outlawry  the  original  is  determined.     See  Le,  30.  pL 

37.  Watts  V.  Jordan.  See  3  Le.  202.  pi.  255.  in  cafe  of  Pyc 

V.  Grunway. 

^'■^'  E.706       J,  If  one  at  common  law  h2id  judgment  in  deht^  and  after  the  judg* 

f  ment  he  had  outlawed  the  defendant^  the  plaintifF  was  at  the  end  of  his 

fuit  as  to  any  procefs  to  be  fued  by  himfelf ;  for  he  coulJ  not  have 

fci.  fa.  nor  any  other  procefs  upon  the  judgment,  but  was  put  to  his^ 

new  original',  and  though  before  the  25  E.  3.    capias  lay  not  in 

debt)  nor  was  the  body  liable  to  execution  for  debt,  yet  if  defendant 

be  taken  by  cap.  utlag.  at  the  king's  fuit,  no  laches  being  in  the 

party  in  continuing  his  procefs,  he  (hall  be  in  execution  for  the 

plaintifi;  if  he  will ;  foV  as  the  king  is  intltled  to  the  goods,  chattels^ 

and  profits  of  the  lands,  &c.  it  is  reafonable  that  if  the  defendant  be 

taken  at  the  king's  fuit,  and  the  king  has  benefit  by  the  party's  fuit, 

ihe  party  {hall  have  benefit  at  the  king's  fuit.     Refolved  5  Rep., 

S8.  a-  Hill.  40  Eliz.  B.  R.  Garnon's  cafe. 

By  the  out-       4.  When  the  party  is  outlawed  on  an  original  and  mefne  pro- 

kwry  on      ^^fg  before  judgment!  if  he  be  after  taken  by  capias  utlagatwt^  the 

^h'tMi'^      party  cannot  declare  againft  him,  but  he  ought  to  have  a  new  action 

fiuintifis     of  debt.    Cro.  E.  706.  pi.  28.  Mich.  41  &  42  Eliz.  C.  B.  in  cafe 

^^h^'sfi       of  Brighton  V.  Garnon. 

Arg.  Gibb.  265.  cites  13  H.  4.  x.  and  admitted  per  Cur. 

5.  The  party  at»whofefuit  2,  perfon  is  outlawed,  has  an  interejl  by 
jthe  outlawry,  as  well  as  the  king.  Sic  diftum  fuit.  Sti.  348.  in 
cafe  of  Ellis  v.  Pippin. 

6.  Every  outlawry  is  a  judgment.     Chan.  Rep.  10.  in  the  earl  oR' 
Oxford's  cafe,  Qites  Do<5l.  and  Stud,  lib.  2.  cap.  21.  21  H.  7.  7. 
9  ((,  6.  20. 

f.  Outlawry  on  a  bond  upon  /w^^^r^c^/i. before  judgment,  does 
not  alter  the  nature  of  the  debt,  nor  create  a  lien  upon  the  land. 
But  where  there  is  an  outlawry,  and  a  feifure  thereupon,  the  debt 
attaches  upon  the  land,  and  {hall  bt  preferred  to  a  judgment,  though 
prior  to  the  outlawry.  But  it  is  the  feifure  that  gives  die  pre-» 
ference.     i  Salk.  80.  Trin.  1714.  in  Cane.  Erby  v.  Erby. 

8.  The  nature  of  the  debt  is  not  changed  by  the  outlawry.  Ar^, 
and. admitted  by  the  court.  Gib.  26 j|.  P^ch.  A  Qco«  %  B,  R.  ix\ 
cafe  of  Cooke  v.  GhampncfeK 
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(T.  a)     Difchargcd  by  Pardon. 

5  ^.  3.  la.  p  N  A  C  T  S,  Vhat  where  the  fhintlf  reetvers  ^thcnm- 
^  damages^  and  the  defendant  is  thereupon  outlawed  JcfotTthit 
at  the  king's  fuit J  no  pardon  Jhall  he  granted^  except  the  chancellor  be  ftatute, ,/ 
certified  that  the  plaintiff  is  fat isfied  ins  damages.  TJ'i!!''^'"* 

mttlava^d  tJle  piiiniif  had  Uoi  fmt  t0  m  new  crigmal.  Br.  Dctf ,  pi.  laS*— — One  outlawed  ufxm  « 
4m, fa.  a'  tbf/Mt  of  ixcauers,  was  in  prifon  in  the  Fl^et.  One  of  the  fX'Cuton  rdeaj'ed  lo  him  aJl  aAioms 
•  4»iA  execution i.  WbefVOfon  lie  prayeU  a  fci.  fa.  againft  tlw  executors,  lo  anfwer  the  deed.  Th« 
jufttces  were  in  doubC  if  he  (hould  have  fci.  fa.  firft,  or  his  charter  of  pardon  fii  ft,  and  then  fci. 
fa.  At  letigth/ii.  fa.  -awi  granted  by  advice  of  the  juftices,  by  re;\f(»n  of  thefc  words  of  the  ftatwc  ; 
and  if  opot.  the  return  of  the  fci.  fa.  they  cannot  deny  the  deed,  then  it  is  proved  that  gree  is  mado 
upon  this  recovery  ;  and  therenpou  he  (hall  have  hii  charter  «»f  pardon.  Fitzh.  tit.  Scire  facias, 
pi.  150.  cites  H.  13  H.  4.  -And  ibid.  tit.  Charter,  pL  28.  cites  13  H.  4   That  if  one  be  ouu 

la  wed  upon  a  capias  ad  faiif sciendum,  &c  hc  (hall  noc  havc  charter  of  pardon  till  the  chancellor  be 
certified  that  he  has  made  gree,  Uz* 

And  where  one  is  outlawed  by  procefs  before  appearancey  no  pardon  •  if  a  man 
fiall  be  grantedy  except  the  chancellor  be  certified  that  the  perfon  out^  heouthtted 
lowed  hath*  yielded  himfelf  to  prijon  before  the  jujlices  of  the  place  from  '^^^  ^^ 
whence  the  exigent  ijhed;  that  is  tofay^  if  from  the  king's  bench^  then  htim^s  writ 
he  Jlyall  yield  himfelf  there ;  and  if  from  the  common  benchy  then  he  Jhall  •/  *rror,  bf 
yield  himfelf  there ;  and  if  from  thejuflices  (foyer  and  terminer^  whilft  ^^^^-^^"^^ 
theyftty  he  jhall  yield  htm  before  them.     And  if  they  be  rifeny  then' he  moved,  Jd 
JhaU  yield  him  in  the  king*s  bench ;  and  the  record  with  the  procefs  he  otains, 
Jhall  be  removed  before  them  by  writ.  ^bZf'Ifdi 

fiiciai,  the  pLiintiff  may  now  diclari  in  B,  R.  notwithftandliig  the  ftatute  [of  5  E.  3.   12]  is,  that  &# 
^.1//  render  himfelf  to  the  prifon  of  the  couti  where  the  exigent  ijjues ,  per  Fairfax,  qUod  uou  negatur.    BlV 

finer,  pi*  133-  cites  i  H.  7.  iz.j 

.  jfnd  thejuflices  before  whom  they  Jhall fo  yield  thenty  Jhall  eaufe  the  *  I"  trcf- 
party  plaintiff  to  be  warned  to  appear  before  them  at  a  certain  day ;  at  ^J^^ 
which  dayy  if  the  warning  be  duly  witneffed^  and  the  plaintiff  appeary  was  out- 
then  Jhall  they  ^  plead  upon  thefirjl  original  writ  as  though  no  outlaw-  tawed,  and 
.  ry  bad  been  ;  but  if  he  come  noty  the  outlawed  perfon  Jhall  be  delivered  {^"^J^l 
by  virtue  off)is  charter.  And  notey  that  alljucn  charters  are  of  the  ion  lu' 
kin^s  gracey  as  before  they  have  been^  /^"  *  f'*cins 

afrainfithe 
plaintiffwbo  appeared  and  counted  again  ft  hinty  and  the  defmdaru  aflfged  difcontinuanee  of  procefs.  Qn«r6 
U  be  (hall  have  advantage  thereof  1  for  the  Jlalute  it  that  hejl>.itl  plead  upyn  the  original,  as  if  «• 
Juch  outlawry  was.  And  per  Skip,  if  Che  mefne  procefs  be  difcontinued,  the  original  is  difconti* 
nued.  And  per  Greene,  if  the  defendant  will  have  advantage  thereof,  he  ought  to  have  writ  of 
error,  as  at  the  common  law  ;  hut  when  he  fues  charter  (f  purdon  by  filnfuciaSy  he  affirms  the  p/wejs 
good,  and  (hall  anfwer  as  if  he  had  appeared  upon  the  original.  Quaere.  Br.  Uilagary,  pl«  27. 
cites  s4  E.  3.4a. 

If  a  man  be  antlawedy  9nd  fues  charter  of  pardon,  and  has  fcire  facias  againft  the  party,  in  this  ca(e 
the pLmtijf  ought  to  etectare  againft  inm,  becaaie  by  the  charter  the  original  is  determined.  Br<  Non* 
fuit,  pi.  29.  cites  %i  H.  6.  50  t>r.  Count,  pi.  37.  cites  S.  C.  For  this  ftatuce  wills,  that  they 

plead  upon  the  original,  which  catmot  be  without  count.  Contra  where  he  is  outlawed,  and  upott 
capiat  utLg.itum  tomes  and  pleads  mifnojmer,  and  has  fcire  facias  again(t  the  plaint^,  who  comet  and 
mdntMnsthe  er^n^d,  there  the  plaintiff  (hall  not  count ;  for  the  original  is  determned  hy  the  outlawry^ 
but  in  the  firlt  cafe  it  is  revived,  and  ihere  he  (hall  recover  or  &aU  be  barred,  and  in  the  other 
he  fhall  tK>t  recoTCTi  bnt  the  defeudant  (hail  be  awarded  to  Uic  Fleet.  Noca  diverficatem  inde, 
^uJabvnat    •  - 

2.  T^eloal't 
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Br.  uua-  2.  Thcloars  Dig.  of  Writs,  lib.  I.  cap,  I  j.  f.  3.  (ays,  it  feems 

ga»7,pi.36.  the  opinion  of  the  book  of  Mich.  13  E.  3.     Utlawry  49.  is,  that 

<?Tbi  in  ^«''^W7  ^^  the  fuit  of  the  party  in  oyer  and  terminer  de  uxore  rapta, 

mjpfeout'  ^  abdu£ia  cum  bonis  virij  is  only  asbn  outlawry  in  trefpafs,  and  that 

lawryin  after  charter  of  pardon  had  of  fuch  outlawry,  fuch  perfon  out- 

p^d  u""  '^^^4  ^^^  maintain  affifc  upon  fuch  title  before,  &c.     But  if  the 

ijr,  and  outlawry  had  been  of  felony^  he  *  could  not  have  affife  without  mew- 

ttit filaifittff  ing  title  of  later  time  after  the  outlawry,  notwithftanding  his  char- 

■/t'*'-'^  /  ter  of  pardon. 

cbamr  of  * 

p/trjotif  anA  bad  qjjife  without  title  pxrjjn  after  the  pardon* 

*[372] 


35.  Utlar.  47. 

•  One  out*  4*  One  outlawed  of  trefpafs  may,  after  charter  of  pardon  pur- 
Jawed  ihall  chafed,  have  a£iion  for  falfe  imprifonmentj  [though]  made  before  the 
^  ^"d^**^"  tfw/A^wr/.  But  it  was  faid  that  he  (hall  not  have  *  a&ion  ofdebt^  nor 
if.he  hat  hit  of  goods  Carried  away  before^  &c-  becaufe  a£Hon  of  them  is  given  to 
ehartero^  the  king.  Theloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f»  8.  cites  it 
}Te2 %  "^  adjudged  H.  20  E.  3.  45-  &  ^9  Aff.  63. 

efthe  return  of  bis  writ  of  dtht,  notwithftanding  that  he  be  outlawed  the  day  of  the  writ  purchafed 
J^ieloal's  Dig;-  of  Wnts>  hb.  i.  cap.  15  f.  14.  cites  Pafcb.  9  H.  5.  i.  per  HuIl. 

5.  In  fuit  of  execution  out  of  a  recognizance  in  chancery^  execution 

was  awarded,  and  the  land  of  the  defendant  put  in  execution  \  upon 

which  the  defendant  brought  writ  of  error^  againft  which  it  was 

pleaded  that  he  was  outlawed  in  trefpafs,  and  he  Jhewed  his  charter 

of  pardon,  and  that  he  had  fued  (cire  facias  according  to  thejlatute^  &c. 

where  it  was  faid  that  his  aaion  was  determined  and  extin<St  by 

the  outlawry.     But  becaufe  he  was  to  difcharge  his  franktenement 

by  the  faid  writ  of  error,  and  that  the  king  ihould  not  have  ad« 

vantage  by  this  fuit,  it  was  adjudged  that  he  fhould  well,  have  this 

fuit  by  wjit  of  erior,  &c.     Theloal's  Dig.  of  Writs^  lib.    i« 

cap.  15.  f.  7.  cites  Pafch.  21  E.  3.  17.  &  29  Aff.  47. 

IBut  Im  6.  One  outlawed  of  trefpafs  at  the  fuit  of  the  party,  (hall  not  be 

firmedon,       ^nfwered  after  his  charter  of  pardon  had,  if  he  does  not  allege 

charier  of     ^^^^^  ^'  ^^^  fued  fc ire  facias  againjl  the  plaintiff  9,QCording  to  the 

p^don  was  iiatute,  notwithftanding  that  the  exception  be  taJten  by  arranger 

pm-chafed     f^  the  Jjr/i  fuit.     Theloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  4. 

outhwi^     cites  Pafch.  2j  E.  3.  55,    |^onability  6  &  8,  and  Pafch.  20  E.  3, 

pleaded.      Chapter  i^*  ~ 

the  opi- 
nion of  ThorPe  was  that  the  outlaw  needKot  to  allege  that  be  had  fued  the  fcire  facias,  becaufe  by  hU 
charter  he  is  rcftorcd  to  the  law.    Tlicloal'fi  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  4.  cites  Mich.  44  E. 
3.27. 

• 

7.  Three  were  outlawed  in  trefpafs.  They  got  a  charter  of  par- 
don, zni  fued  fcire  facias  againft  the  plaintiff.  The  writ  was  re- 
turned  iardiy  and  mt  plaintiff  in  trefpafs  came,  and  counted  i^ainfi 
2,  notwithftanding  the  writ  was  not  returned,  and  he  had  capias 
uilagatum  againft  the  yl  who  did  not  cpmC)  Hind  [f ^'^']  ogainji 
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his  mainptmorsy  and  his  diarter  loft  its  force^  notwithftanding  the 
writ  was  not  ferved,  becaufe  he  found  mainprife  to  he  de  die  in  diem. 
Fitzh.  tit  Refponder,  pi.  85.  cites  Paich.  27  E.  3.  77.— [Pafch. 
27  E.  3.  I.  a.  pi.  3.] 

8.  In  attaint  upon  verdiit  in  affife^  if  outlawry  be  alleged  in  the 

plaintiff  for  the  damages  in  the  fame  ajfife^  and  he  brings  his  charter 

o(  i^ion^  he  Jhall  he  anjwerea  before  gree  made  to  die  defendant 

rf  the  damages  recovered  in  the  firji  a£fion,     Theloal's  Dig.  of 

Writs,  lib.  I.  cap.  15.  f.  28.  cites  30  Aff.  20. 

9.  In  debt  the  defendant  was  outlawed,  and  fued  charter  of  pardon,  Fitzh.  tir. 
and  fcire  facias  returnable  at  fuch  a  day,  but  the  fame  was  not  re-  Refpodder, 
turned.     The  plaintiff,  in  the  a£tion  canu  at  the  day^  and  prayed  ^'q^^^^ 
that  the  defendant  be  demanded.     But  Thorpe  denied  it^  unlefs  the 
plaintiff  came  in  by  procefs.    To  which  it  was  faid  for  the  plaintiff, 

that  he  had  day  by  the  roll,  and  that  at  this  rate  the  defendant 
might  delay  him  for  ever.     But  Thorpe  faid  he  was  at  no  miichief,  [  373  J 
atm  that  if  he  would  aid  himfelf  he  might  fue  the  fame  writ  by  which ' 
be  was  warned  \  andfo  he  aia.     Pafch.  39  E.  3.  7.  b. 

10.  If  a  man  be  difabled  by  outlawry  pleaded  in  a  real  aSion,  and  S.  P.  Br. 
he  brings  pardon  bearing  date  pending  the  writ  and  after  the  plea  ^^^^^^^» 
pleaded^  yet  this  is  good,  and  the  tenant  fliall  anfwer ;  and  yet  s.  c.  Th^. 
the  demandant  was  once  diiabled  pending  the  writ.     Quod  nota.  loai's  pig. 
Br.  Nonabilitie,  pi.  6.  cites  44  E.  3.  27.  nbT"'** 

cap.    15.  r.  14.  cites  S.  C.,Tbat  \ht  demandant  at  tbt  day  ^wtti  hy  im^IancCf  2itter  the  OUClAwrf 
pleaded,  Lrwgbt  in  bis  cbarttr  of  pardon^  and  was  an/wend. 

11.  One  outlawed  purchafed  a  charter,  zi^i  fiewed  that  the 
plaint^ was  ready  at  the  bar^  and  prayed  that  he  count  againji  him 
without  fuing  fcire  facias  |  but  becaufe  the  plaintiff  had  no  day  in 
courty  it  was  commanded  the  defendant  to  fue  fci.  £u  aeainft  the 
plaintiff  &c.     Fitzh.  tit.  Refponder,  pi.  39.  cites  Tnn.  46  £• 

3-  IS- 

12.  If  a  man  i^  outlawed  in  debtj  and  the  defendant  pur  chafes  And  tU 

charter  of  pardon^  ^nd  fcire  facias  agatnft  the  plaintiff  and  he  makes  -^"J^J^y^ 
default^  this  is  peremptory,  and  the  defendant  fhall  go  quit.  Br.  fi^^  A^ 
Pe&ult,  pi.  87*  cites  22  rl.  6.  j.  cap,  u^l 

againft  th« 
defendant^  does  not  wudnialn  bis  writ,    Itud* 

# 

13.  He  who  is  conviAed,  outlawed,  or  by  any  lawful  manner  is 
attainted  bfi  felony,  fhall  net  have  any  action,  real  or  perfonal,  in 
any  manner  before  the  charter  of  pardon  obtained.  But  after  the 
charter  obtained,  he  may  have  a£iion  upon  rights  title^  or  other  caufe 
commenced  or  accrued  after  the  charter  hadj  and  not  before*  TheloaTs 
Dig.  of  Writs,  lib.  i.  cap.  15.  f.  24.  fays  this  appears  by  the 
books  there,  before  noted. 

14.  One  outlawed  after  judgment  in  debt  came  gratis  and  rendered  The  rc- 
himfUf  in  bank,  where  he  was  condemned,  and  was  committed  to  the  P°'""'"  ^^^^f 
Fleets  (as  he  ought,  though  it  be  not  ufual  to  do  fo)  and  then  fued  Je^medy^fow'' 
a  certiorari  to  the  Ch.  J.  of  C.  B.  to  remove  the  tenor  of  the  record  the  plain- 
of  the  outlawry  into  chancery,  and  to  certify  his  rmdcr^  and  being  in  ^^^''  ^^ 
prifon  i  which  was  done ;  but  without  faying  whether  the  plaintiff  ftltutV*  J?, 

'  was 


aiftm 
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3,Ai^.  T2.  was  fatisfied  or  ndf;  and  thereupon  he  had  his  pardeftj  ita  qmdjiwt 

bat  (ays  r^^wj  In  curiae  &c.  where  it  (hould  be,  ita  quodfatUfaceret  quertntu 

^^^^tv  And  upon  2  fcire  facias's  againft  the  plaintiff,  and  %  nihils  returned, 

•f  outlawry  the  pardon  was  allowed,  and  the  oudawrydifchafged^  whereas  hi 

afirrjMig^  hadnoty  in  truths  fatisfied  the  flaintiffi    D.  172.  a.  pi.  lO.  Midu 

onty  where  outlawry  is  upon  pfocefs  before  appearance ;  and  in  this  cafe  no  charter  ihaU  b« 
{ranted,  till- it  appears  to  the  chancellor  hv  certificate,  &c.  that  tJie  outlaw  has  rendered  hirofeif 
to  prifun  in  Che  court  wliere  the  exigent  iflTued  ;  and  he  ihall  not  be  delivered  til]  the  party  bo 
warned,  and  the  waniing  wiinelfed,  and  to  make  the  plaintiff  to  plead  upon  the  ori^nal,  if  he 
will,  &c.  And  notwithftanding  thofe  words,  2  mbilt  wfeinjacias  hav»  akvays  <a/HiervaiUd  a  Jcir$ 
fec'u  But  he  fays  it  appears  by  Fitsh.  tit.  Charter,  cap.  ultimo,  viz.  13  U.  4.  that  after  coa« 
<remnaC2on  m  debt,  if  die  defendant  be  outlawed,  he  (ball  not  have  charter  till  the  chancellor  be 
£iCisfied.  And  the  form  of  pardons  oF  outlawry  after  judgment  is,  that  the  plaintiff  is  fatisfied* 
or  that  per  debit'  proceffus  coram  jufticiariis  bobit'  confiderat'  exif^at,  quod  idem  defendens 
irerfus  diiflism  querentem  iret  quietus,  &c.  and  no  claufe  of //a  quod  /Ui  redus^  &c«  For  this  claufe 
is  in  pardon  of  outlawry  befort  futhmenty  or  where  be  is  in  c:ife  to  w.ike  atifv.  er  to  the  plauuiff, 

Richardfon  ChV  J.  acqu'^inced  tlie  court,  that  a  certioratt  came  to  him  o-a  of  chanfery  to  certify 
iB*  tenor  of  et  reeord  ojf  outiawry,  to  qet  a  charter  of  pardon ;  that  the  drrk  ef  the  outlawries  ingrofTcd 
at,  and  intlorfidtbat  the  forty  reddid'tj-  to  prifony  (the  outlawry  ban«:  before  ind<;ment ; )  wUreas  be 
really  never  did  appear,  nor  rendered  himfelfi  thai  the  party,  at  whofc  foit,  complained  thereof  to 
him  who  upon  examining  the  cler^  and  protfionotaries  found,  th.it  ilpon  all  oiTtlawries  the  clerh 
mteredupon  the  roll  of  rourfe,  that  the  outlaw  reddidit  Jty  and  are  always  certified,  tbw,rb  f:ffr ;  and  this 
courfe  was  allowed  by  the  court.  But  tofatisfy  thejtatuie  of  5  E.  3.  and  for  the  beneVit  of  tlie  party 
wlx)  fues,  I  hey  urdirtdtbat  no  Jci*e  facias  Jhall  be  uponfuch  pardon  till  the  party,  wbofm^  the  pard  n,  hag 
appcarrd  to  the  party^s  a^Hon,  And  this  order  was  commanded  to  be  obferve>l,  and  entered  in 
every  office  of  rhe  court  j  and  the  *  reafoti  of  the  entj  y  and  courfe  quod  red<]it  fe,  where  he  had 
not,  is  for  the  cafe  of  clie  fuhje^,  becaufe  it  would  be  great  inconvenience  that  fuhici'Vs  \i\  the 
rcmore  parts  of  the  kingdom,  being  outIa%vcd,  cannot  have  pardon  thereof,  without  makng  per- 
.fonal  appearance  in  court.    !>•  172.  a.  Marg.  pi.  11.  cites  5  Car.  C»B.  MoUoeux's  cafe. 

*E374] 

15.  In  debt  it  was  agreed,  that  if  A.  be  outlawed  in  debt,  and 
obtains  a  reUafe  of  the  party  of  that  debt,  and  after  by  a£f  of  par^ 
Ua:nent  all  outlawries  are  pardoned.  When  the  party  is  fatisfied^ 
then  tlie  outlawry  is  diicharged  \  for  the  releafc  is  a  fatis&£Uon  in 
law.     Noy  5.  Albany  v.  Manny. 

x6^  In  a  fuit  by  hjufband  and  wife,  the  defendant  pictaded  out^ 
iawryrfthe  bufband  in  bar\  and  upon  demurrer  it  was  infifted,  that 
the  outlawry,  fo  far  as  the  crown  was  concerned,  was  pardoned  by 
the  general  petrdon.  But  per  Cur.  The  plaintiff' ought  to  have  re* 
pHedy  and  (hewn  that  he  was  not  a  perfon  excepted.  Hard.  6o.  pi. 
!•  Trin.  1656,  in  the  Exchequer^     Swan  &  Ux'v.  Porter- 

17.  Outlawry  cannot  be  difcharged  on  an  adl  of  oblivion^  till 
the  party  has  brought  hisjiire  facias  on  the  a&  of  parliament  i  per 
Cur.     5ti.  348.  Ellis  v.  Pippin. 

18.  The  king  cannot  pardon  an  outlawry  at  die  fuit  of  a  private 

Eerfon.    Arg.  Show.  Pari.  Cafes,  72.  in  the  cafe  of  the  King  y. 
laden,  cites  5  £.  3.  12. 

(U.  a)     Difability  of  whom,  and  How  far,  as  t9 

I,  y-NU  T  L  A  W  R  Y  alleged  before  the  coroners^  and  not  returned^ 

^  (hall  not  difable  the  plaintiff  in  affife.    Theloal's  Dig.  of  . 
Writs,  lib.  i.  cap.  15.  C  20.  cites  28  ACT.  4.  9. 
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2.  Where  a  man  brings  writ  oferrdr  to  reverfe  an  outlawry^  there  ^^«^^^^'« 
ihifanu  outlaivry  is  no  plea  in  difabiliiy  of  his  perfon,  becaufe  he  bv  ^^^j^i.^,^ 
the  fame  fuit  is  to  reveife  the  fame  outlawry.     Br.  Utlagary,  pi.  r.  cap.  15.. 
69.  dtes  30  Aff,  ao.  [;-?;J^y« 

that  ttic  omnioQ  «f  the  book  of  Pafch.  7  H.4.  fol.  40.  is,  tliat  in  writ  of  error  t<J./cycrfc  out- 
lawry, it  is  no  pita  to  Jay  that  tU  fUintiff  is  outlawed  in  another  J'Mt  or  a^jon,  and  fo  tlifabted  to  fu» 

this  wiit-iif  error ;  for  othcrwifc  it  will  follow  that  he  fliall  be  infinitely  delayed Br.  Vu 

lagary,  pi.  6.  cites  7 II.  4.  39.  S.C S.P.  Though  there  are  29  outlawries  againft  him. 

Br.  Nonability,   pi.  12.  cites  S.C. S.  P.  aLe.  111.  pi.  243.  in  Moulton's  cafe,  ates  7  H. 

4.  X07. And  G.  Hi»t.  of  C.  B.  159.  cap,  17^  fays,  that  when  one  brings  ^wra  of  error  to  re. 

vcrfe  an  outlawry,  outUvwry  imtbatfulty  aor  at  any  Jhar.ger'i,  Jhallnot  difabUbim',  forif  hcwcrc 
outlawed  at  fever?.!  men's  fuiu,  and  one  Ihould  be  a  bar  to  another,  he  could  never  reverie  any 
of  them*  The  outlawry  itfelf  is  no  objeftion,  for  that  would  be  exccptioqufdemrei  cujut  pctimt 
difftutifi '.  Nor  is  another  outlawry  pleadable  in  bar  to  fuch  writ  of  error,  lor  then  2  erroneooi 
outlawries  would  be  irrevcrfable ;  and  therefore  thnt  is  tantamount  to  exceptio  ejufdera  rei 
cuius  petiTur  diflblutio.  So  if  there  be  an  attaint  brought  on  a  verdiA,  outlawry  grounded  00 
that  verdia  (hall  not  be  pleaded  in  bar,  for  the  reafon  above. 3  Ntw.  Ahr.  76a.  tit.  Out- 
laivry, S.  P.  in  thefelf-fame  words. 

3.  It  was  adjudged  that  an  execuUr  outlawed  mscj  maintain  affioti  So  of  a» 
for  the  d<;^th  of  the  teftator.     Theloal's  Dig.  of  Writs,  lib.  I.  Z!''trV 
€ap.   15.  f.  16.  cites  14  H.  6.  14.  and  Hill.  21  H.  6.  30.  and  Nonability, 
Mich.  21  £.  4. 49.  accordingly.  pl.  t8.  citet 

•  Sf  rx.  6.  30* 

hy  all  tW  juftices.— S.  P.  becaufe  the  fuit  is  en  ati:r  droit,  vix.  in  the  right  of  the  teftator,  an4 
not  in  his  own  right.  Co.  Litt.  12S.  a— S.  P.  And  alfo  becaufe  ib*  perfm  lubom  (>e  r<fr'femts 
Jxiftbe  privilege  of  the  law;  and  not  fuing  for  himfelf,  where  he  has  the  advantage  of  anotbers 
where  chat  is  no  objedbon  to  his  reprefenution,  it  is  no  obje^Uon  but  he  fliouM  be  anfwered* 
G.  H^.  of  C.  B.  159.  cap.  17. 

4.  It  was  held,  that  one  outlawed  Jhall  net  have  traverfe  to  an  f  ^7  r  1 
office  found  for  the  iingj  which  grieved  him  before  the  outlawry.  h//i,o  is 
Theloal's  Dig.  of  Writs,  lib.  I.  cap.  15.  f.  22.  cites  Pafch.  21  amimoed 

H.  6.  fol.  I.  -    ca»ii»frra. 

verfg  an 
•gke ;  for  it  is  in  lieu  of  a^ion  againft  the  king.    Quod  nota.  *  quwre  of  petition  or  xnoofiraofl 
ic  droit.    Br.  Nonability,  pl.  i .  cites  26  H.  S.  r. 
•  The  original  is  (car.) 

5.  He  who  is  outlawed  for  felony  JhaU  not  anfwer  to  anyi  per  Mcnwf- 
Markham,  iirfiich  Watman  denied,  and  that  he  (hall  anfwer  to  ^^*^J^^ 
another's  fuit,  but  none  {hall  anfwer  to  him,  nor  to  his  fuit ;  which  anfiuer  /< 
^e  reporter  agreed  for  law.    Br.  Utlagary,  pl.  47.  cftes  2  £•  ^ya^Hw 

4.  I.  cgrninflihem, 

^^  ^  becaufe  it 

is  to  their  prejudice,  and  by  reafon  of  the  poffibility  of  their  being  pardoned.  But  in  an  affiom 
brought  hy  them,  thfy  Jhall  not  be  anjwerfd,  becaufe  it  is  to  their  benefit*  Noy.  i.  adjudged. 
Haflings  v-  Blake.  "The  reporter  fays,  note  that  this  judgment  w^s  much  againft  the  opi-. 

Bion  of  Walmllef,  who  faid  it  was  in  vain  to  put  any  man  to  anfwer  in  an  a^ion  real  or  per- 
fonal,  who  has  in  truth  nothing  to  be  takea  ia  execution. 

6.  Outlawry  in  the  mayor  is  no  difability ;  per  Nele  J.     Br, 
Corporations,  pl.  63.  cites  21  £.  4.  7.  12. 27.  67. 

7*  If  the  defendant  pleads  an  outlawry  in  the  plaintiff  in  dif-  Holt  Ch.  J.^ 
•ability  of  his  perfon,  and  the  plaintiff  after  that  plea  pleaded  pur^  ^^^  !^J 
chafes  a  charter  of  pardon^  becaufe  the  charter  hath  rettored  him  to  j,^.  j,.  i,^ 
the  law,  the  defendant  fhall  anfwer.     So  note  the  difability  abates^  135-  *>•  '« 
not  the  writ,  but  difinableth  the  plaintiff  until  he  obtain  a  charter  ^^  ^^  ^^- 
of  pardon  i  and  fo  it  appears  here  by  Littleton.    Co.  Litt  128.  upon  this    - 
]>.  (ac)  div^jitj^ 

X  8.  If 
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•when  the  g,  Jf  tfae  ground  or  caufe  of  the  aSiion  he  forfeited  by  the  outlawfyj 

'ri^ua/o^  /iJ^»  may  the  outlawry  be  pleaded  in  bar  of  the  afiion,  as  in  an 

to  the  ad^ion  of  dchtj  detinuej  &c.    But  in  real  aSfions^  or  in  perfonaly  where 

plaintiff  at  damages  be  incertain  {as  in  trefpafs  of  battery j  ofgoodsy  of  breaking 

^hich  he  ^^^  ^^^fi^  ^"^  ^^®  '^'^^^  ^^^  ^^^  '^^^  forfeited  by  the  outlawry,  there 
is'tm^ffrtbe    outlawry  mti/i  be  pleaded  in  difahility  of  the  perfon,     Co.  Litt.  128^ 

ajabiiityof  b.  fv) 

knvty,  thete  the  plea  of  oiic!awry  In  abatement  (hall  quits  overthrow  the  writ,  and  after  re-> 
moval  thereof  he  roufl  begin  de  novo  ;  but  where  the  difability  of  outlawry  comes  after  the  eaufr 
cf  aSion  acaved,  there  the  ple^t  of  outlawry  is  only  a  temporary  difability,  which  does  not  abac» 
Che  writ,  but  is  only  quoiilque ;  and  after  removal  thereof  he'  may  re-contmue  the  a^on  by 
v«-fommons>  &c»    iz  Mod.  400.  Pafch.  12  W.  3.  1700.  in  cafe  of  Lady  Faulkland  v.  Stanion. 

9.  The  plaintifF  being  outlawed,  was  liot  admitted  to  fuc. 
Toth.  239.  cites  4  Ja.  lib.  B.  fol.  69*  Grevill  v.  Banlfis. 

10.  An  outlawry  being  .pleaded  at  the  defendant's  own  fuity  was 
overruled*    Toth.  240.  cites  8  Car.  Hemmings  v.  Davers. 

(W.  a)     Difability  a5  to  Adions*     How  far  the 
Difability  of  one  fhall  dj/aMe  another. 

I.  T  N  writ  of  account  by  two,  it  was  held  that  lione  is  outlawed 
rffi^^J'i  ^^c  Other,  mall  not  be  anfwered.    Theloal's  Dig.  of 
Writs,  lib.  I.  cap.  15.  f.  5.  cites  Trin.  9  £•  3.  461. 

2.  Outlawry  in  trefpafs  in  one  of  the  demandants  in  precipe 
quod  rcddat,  is  a  difability  of  both  during  this  outlawry  j  but  where 
one  of  the  demandants  is  outlawed  of  felony  the  tenant  fhall  anfwer 

,  to  the  other  who  fhall  fue  alone ;  for  this  is  a  feverance  in  law. 
Theloal's  Dig.  of  Writs,  &c.  lib.  i.  cap.  15.  C  2.  cites  H.  33  £• 
3.  Utlawry  5.  and  Trin.  30  E.  3.7. 

3.  Monflraverunt  fhall  not  abate  by  the  outlawry  of  one  of  the 
plaintiffs.  Theloal's  Dig.  of  Writs,  lib.  i,  cap.  15.  f.  23.  cites 
Mich.  I  H.  5.  14. 

4.  It  was  held  that  in  perfonal  aSiion  brought  by  two,  outlawry 
in  the  one  is  a  bar  to  both.  Theloal's  Dig.  of  Writs^  lib.  X.  cap. 
15.  f.  15.  cites  14  H.  6.  14. 

5.  Debt  by  iwo  executors ;  outlawry  was  alleged  in  difability  of 
the  onei  judgment  if  he  fhall  be  anfwered,  and  becaufe  he  is  not 
to  recover  to  his  own  ufe  but  to  the  ufe  of  the  teftator,  therefore  the 
defendant  was  awarded  to  anfwer ;  quod  nota.  Br.  Nonability^ 
pi.  20.  cites  19  H.  6. 14. 

6.  Outlawry   in  an  attorney^  or  procbcin  amy  who  fues  for  an 
'                   infant^   is  no  difability.     Br.   Nonabilit)',  pi.   18.  cites  21  H.  6. 

Huftand  ?•  Baron  and  feme  fhall  not  have  aftion,  if  they^-iw  is  waived. 

and  wife  Thcloal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  21.  cites  Hill.  21  H, 
fmeHasaJ^     g^  'lO,  -?!.  and  Trfu.  8.  fol.  2.  Utlawry  17. 

misjiratm-i'  O    ->  0_  J       i 

The  defendvinc  pleaded  outlawry.  But  per  Cur.  the  plea  is  ill  to  allege  outlawry  in  the  huf* 
t>.md,  when  he  and  his  wife  fue  as  admiohVatcrs.  Hardr.  60.  p).  |.  Trin.  1636.  in  tfae  Exche* 
«iior.    Swa4i  &  U«'  v.  Forcer. 

^  8.  It 
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8.  It  was  held,  that  a  mayor  and  commonalty  fhajl  have  a£lion,  s.  P.  Co. 
xu)twithftanding  that  the  mayor  be  outlawed.  7'hwloal's  Dig.  of  Litt.  128, 
Writs,  lib,  I.  cap.  15.  f.  17.  cites  Trin.  12  E.  4.  10.  a-becaufo 


a.  becaufe 
the  fuic  is 
en  autcr  droit. 


g,  judgment   in  ejeSiment  againji  6  defendants-^  who  brought  a  But  it  was 
writ  of  error.     The  defendant  in  error  pleads  an  outlawry  againji  one  agreed  that 
of  them;  and  upon  demurrer  it  was  held  by  3,  contra  Haughton,  '^fftf^jibt 
that  becaufe  this  fuit  is  only  by  way  of  difcharge,  wherein  he  fhall  he  ban-eti, 
recover. nothing,  but  only  to  be  reftored  to  what  they  had  loft,  and  <mdbrmg 
being  inforced  to  join,  becaufe  that  plaintiff  was  defendant  in  the  ^[^^^^ 
former  action.     They  agreed  it  was  no  good  plea,  and  awarded  againft  on© 
that  he  Jhould  anfwer  to  the  error.     Cro.  J.  616.  pi,  i.  Trin.  10  is  a  good 
Jac.  B.  R.  Bythall  v.  Harris.  \^  ^^amft 

for  puiTuiagthe  error,  becaufe  they  are  to  recover.    Ibid,  in  theS.  C<| 

10.  If  2  tenants  in  com/non  are  of  a  reSlory  for  years,  and  one  of 
them  is  outlawed ;  yet  the  other,  upon  fhewing  the  matter,  may 
have  debt  for  the  moiety;  per  Twifden  J,  Sid,  49.  pi.  ii.  Mich, 
13  Car.  2.  B.  R.  in  cafe  of  Cole  v.  Banbury« 


(X.  a)     Action.      Outlawry.      Difability.     What 
AElions  the  Outlaw  cannot  bring. 

i.    T  N  appeal  of  death  the  defendant  pleaded   outlawry  in  the  ^'-  Ap- 

-■-  plaintiff.     The  defendant  went  quit  without  being  arraigned  ^Jg*  ^J| p^ 
at  the  fuit  of  the  king  upon  the  declaration  j  for  if  the  plaintiff  —  bV.  Ap*. 
gets  pardon,  or  reverfes  the  outlawry  after,  he  may  have  another  P**^»  ?*• 
appeal.     Br.  Appeal,  pi  146.  cites '18  E.  3.  and  Fitzh.  Utlawry  ^^y^\^\^^ 
47.     And  Brooke  fays,  and  fo  fee  that  this  award  is»  not  pt^remp-  26.-2 
tory.  Hawk.  PI, 

C.  163. 
cap.  33.  f.  32.  fays  that  one  outlawed  in  a  perfonal  a£tion,  (folong  as  the  outhwiy  coutinues 
in  force]  caiwiot  bring  any  appeal  wliatfo<2ver. 

2.  A  man  condemned  upon  a  recognizance^  where  he  phadedfuf^   P  njj  1 
ficient  bar  by  defeafance^  bearing  date  before  the  recognizance^  and 
delivered  after^  brought  thereof  error  \  and  in  the  writ  of  error  the 
defendant^   who   had  execution^  pleaded  outlawry  in  trefpafs  in  dif- 
ability of  the  plaintiff'^  and  becaufe  the  plaintiff  in  this  fuit  is  not 

to  re-have  any  thing  but  a  ^^*/?^r^r  of  the  recognizance,  there- 
fore it  was  awarded  no  plea,  and  they  proceeded  to  reverfe  the 
firft  judgment ;  for  the  party  was  pardoned  of  the  outlawry  after, 
and  the  king  cannot  have  this  fuit  by  the  outlawry,  ^yhich  goes  to 
have  difcharge,  as  he  may  have  debt  upon  an  obligation  which  is 
to  recover  debt.  Quod  nota  ibidem.  Br.  Nonabilitie,  pi.  26. 
cites  29  AiT.  47. 

3.  It  was  held,  that  if  tenant  by  ftatute-merchant  be  outlawed  in 
trefpafs,  he  (hall  be  barred  in  ajfife.     Theloal's  Dig.  of  Writs, 


lib.  I.  cap.  is.f.  If.  cites  Mich.  11  H.  ^.  ?• 
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4.  If  the  demandant  in  a  cejfavlt  be  outlawed  in  a  perfonal  adlion^ 

I  this  outlawry  may  be  pleaded  in  bar  of  the  ai^ion,  bccaufe  the  arrear-* 

I  ages  arc  due  to  the  king,     2lnft.  298. 

S.c.  cited        ^^  j^  audita  querela  to  avoid  a  Jiatute  for  ufuryy  the  defendant 

i  Trill  10 '*  pleaded  an  outlawry  in  bar.     It  was  objefted  upon  demurrer,  that 

Jac.  B.  R.  it  is  not  pleadable  in  this  fuit,  which  is  only  by  way  of  difcharge, 

pV^h^t  "^  ^^^  "°^  ^^  recover  any  thing.     And  the  Ld.  Ch.  J.  held  accord* 

Parry,  fo  '^^gl/i  ^^^  onc  Outlawed  Cannot  fue  in  any  court,  unlefs  to  reverfe 

iiavebeeii  his  own  outlawry;  and  where  the  a&ion  is  ad  lucrandum,  there 

adjudged  ought  to  be  ability  in  the  perfonj  and  that  it  is  all  one  to  gain  by 

pica  was  ^^y  °^  difcharge,  as  bv  w^y  of  perquifition.     And  judgment  that 

^ood.—  plaintiff  take  nothing  oy  hiS  writ.     Cro.  J.  425.  Pafch.  15  Jac, 

x=3  Ch.  J.  B.  R.  Griffith  v.  Middleton. 

■DjJde- 

Tiige  and  Chaixiberbin  J.  contra.  Uoaghton  J.  held  that  it  wonld  be  very  mifchievous  upon 
an  (VitUwry  in  cafe  of  error,  attaint,  or  audita  querela,  which  are  only  by  way  of  difcharge,  if 
it  Ihould  bfi  any- bar,  this  writ  being  only  a  commHfion.  Cro.  J.  6x6.  Trin.  19  Jac  fi.  R.  in 
cafe  cf  Bythal  &  al'  v.  Harris. 

One  ts  outlawed  in  tlcbf,  and  taken  upon  the  capias,  and  committed  to  the  Fleet;  and  the 
warden  of  the  Fleet  permits  him  to  go  at  l;n'ge  voluntarily,  and  after  the  executor  of  the  pJavitijf 
In  cUh  lakes  him  in  execution  again  upon  a  new  writ,  ^d  upon  this  taking  he  brought  an  audita 
querela,  end  ihewed  this  matter.  To  which  outlawry  in  the  plaintiff  fin  audita  fuerela)  was  pleaded  ; 
upoii  whioii  plea  he  demuiTed.  And  per  tot.  Ciu*.  after  feveral  arguroeats  at  bar,  it  was  re« 
folved  that  outlawry  was  a  good  plea  in  difability  of  the  plaintiff  in  this  cafe,  becaufe  this  writ 
is  not  dircHjy  for  reverfin^  tbs  outlawry  (as  error)  but  is  founded  upon  a  tort,  (viz.)  Upon  the  fjeape^ 
and  not  11  pen  the  record.  And  for  authority  in  this  point,  the  Ch.  J.  cited  6  £,  4.  9.  b.  10.  a. 
Sid.  4}.  Mioh.  22  Car.  2.  C.  B.  Jafon  v.  Ketc*  Note,  (hat  Bridgman  Ch.  J.  well  obferved, 

that  aJ!idi(3  qmerela  does  not  lie  for  other  reajon  than  becaufe  when  any  prifoner  is  taken  bere^  he  is 
brought  i>itbe  hats  ^"^  *f  ''  demanded  tf  him  nvbat  he  dm  fay  why  he  fbouldnot  be  commtted  to  the  Fleet ; 
at  which  time  the  plaintiff  here  ought  to  have  pleaded  this  matter  before;  and  therefore  he 
ihall  not  ha^iethis  writ,  for  one  (hall  nev^r  have  audita  querela  for  any  mauer  which  he  might 
•  have  pleade<l  befoiPe.    Sid.  43.  Trin.   13  Car.  z.  C.  B.  Jalon  v.  Kete. 

In  audita  queTefa-  *i\Q  i^Xzwitxi^  declared  tbctt  be  and  one  P,  were  bound  to  D,  the  ufiattr  to  pay  lOo/. 

i  that 'in  an  a^ii'tn  brought  a^ainjl  him  he  was  outlawed ;  that  afterv/ards  D,  brougbt  amtber  aSion  againfi 

P.  upon  ti»fam«  bokdy  ^nd  had  judgment ;  and  that  P.  was  taken  by  a  ca,  fa,  and  diftharged  by  D's 

»€onffnt ;  and  fti  pray»^  be  relieved  agaluft  this  judj^meiit  and  outlawry.     The  defendant  proteflando 

ithat  the  deh  was  not  fnhsjitdy  pleads  the  ouilvujry  in  dij'ubility*     And  upon  demurrer  the  court  agreed 

that  if  the  jt^gmenti}i%l  been  erroneous,  and  error  brought,  the  outlawry,  which  is  only  a  fuper- 

fiaidure  oi:  it,  would  fall  by  cnnfequence ;  but  an  audita  fuerela  meddles  not  with  the  judgment^  tfitt 

^miti    it  go^\  but  only  upon  fome   equitable  matter  nrijing  finccy  prays  that  no  exrrution  may  be  made 

upon  it ;  4»d  ilie  pUinKflf  has  no  remedy  here  but  to  fue  out  his  charter  of  pardon.    Mod.  224. 

pl.  13.  Mick.  2 8- Car.  2.  C.  B.  Higden  r.  Whitchurch. 

.6.  It  was  agreed  by  all,  that  in  error  or  attaint  outlawry  in  the 
plaintiff  is  no  plea  in  difability  5  and  they  faid  that  there  is  no  dif- 
tfcrcnce  where  the  outlawry  was  at  the  fuit  of  the  defendant^  and 
MRrhcreat  the  fuit  oi -a  ftranger  \  for  non  admittitur  ejufdem  rei  ex- 
ioqf)tio  cuius  petitur  diifolutio.  Sid.  43.  Mich*  12  Car.  2.  C.  B* 
^afoH  V*  fcetc. 
rrcem.  7-  1«  ^^  information  qui  tatn^  &c.  the  defendant  pleaded  outlawry 

Kcp.  235.  ^ftix  informer  in  difability.  Upon  a  demurrer  it  was  infifted  that 
pI'.  V^^*  the  plea  was  not  good,  becaufe  the  king  is  interefted  qui  tarn,  &c. 
sf  crby  ^^*  and  Acrefore  *  if  the  informer  dies,  the  Attorney  General  may  pro- 
name  of  cecd.  Sed  per  Cur.  Though  the  king  is  interefted,  yet  the  in- 
ju STICK  former  only  is  plaintiff,  and  intitled  to  the  benefit;  and  though  he 
CASfiAiiat  was  difabled  by  the  outlawry  to  fue  for  himfelf,  yet  he  might  fue 
it  was  a  for  the  king ;  and  therefore  the  plea  was  adjudged  good.  2  Mod. 
good  plea     g,^-    MiQh,  20  Car.  2.  C.  B.  Atkins  v.  Bayles. 

to  bar  the  1  '  7  ^ 

informer,  fo  that  he  could  iiot  proceed  j  but  that  the  king  might  notwtthitanding  proceed  for 

his  (hare.  «     ^     , 

*[378]  ^*  Outlawry 
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8.  Outlawry- dilables  a  man  from  bringing  a  mattdamusto  rciftorc  Carth.  199. 
him  to  an  office  in  a  corporation.     Show.  288,  Mich.  3  W,  &  M.  ^.^Rwef 
The  King  V.  Mayor  of  Briftol.  S.'c. 

9*  A  parker  outlawed  cann<St  bring  a  writ  oi  affile.    Show.  288« 
per  Cur.  in  cafe  of  the  King  v.  the  Mayor  of  Briftol. 


(Y.   a)      Difability,     As  to   other ^  Matters  than 

Adlions. 

m 

I.  r\  N  £  outlawed  in  a  perfonal  aAion  (as  fome  fay)  cannot  be 
^^  an  approver^  becaufe  by  his  outlawry  he  is  out  of  the  law, 
and  his  accufation  ihall  not  be  t>f  fuch  credit  as  to  put  any  perfon 
upon  his  trial.  2  Hawk.  PI.  C.  205.  cap.  24.  f.  4.'  cites  in 
Marg.    Br.  Appeal,  pi.  57.  and  Fitzh.  Corone,  175. 

2.  An  outlawed  peHbn  cannot  be  an  auditor.    Co.  Litt.  6.  b. 

3.  Outlaws  in  deot,  trelpafs,  or  the  like  may  be  heirs.  Co.  Litt 
8.  a.  (f.) 

.  4*  The  wife  of  one  outlawed  in  felony  or  treipafs  (hall  be  in^ 
dewed.    Co.  Litt.  31.  a. 

5*  One  outlawed  may  be  attorney  to  deliver  feifin^  Co.  Litt* 
52.  a.  ' 

6.  A  man  outlawed  is  capable  of  taking  a  leafe  from  the  queen  as  Ow.  ii6. 
farmer  to  her^  by  reafon  of  the  render  of  the  rent,  which  makes  s.  c.  ao* 
him  capable.  Mo.  237.  pi.  371.  Pafch.  29  Eliz.  in  die  Exchequer, /^°'^°*^*y' 
Knowles  v.  Powell. 

7«  If  a  man  pawns  goods  and  after  is  oudawed,  he  cannot  redeem 
them  during  this  his  outlawry ;  per  Williams  J.  Bulft.  29*  Trin« 
8  Jac.  in  cafe  of  RatcliiFe  v.  Davis. 

8.  Perfons  outlawed  are  diiabled  to  he  jurors.  See  tit.  Trial 
(H.d.  4) 

9.  In  what  cafes  an  outlawed  periSn  may  be  a  witnefs.  See 
tit.  Evidence. 


(Z»  a)     Charged  in  Cufiodta^     In  what  Caie^  one 

outlawed  for  Crimes  may  be. 

I.  A  Man  was  outlawed  of  felonyy  and  taken  by  capias  utlagatum^ 
^^  and  detained  in  B.  K.  and  divers  bills  were  brought  againft 
him  in  cuftof  marefcalli^  and  die  court  would  not  fufFer  it ;  for  his 
body,  lands  and  goods  are  to  the  king,  ZAd  therefore  the  plaintiff 
cannot  have  the  efte£t  of  his  fuit  againft  the  one  before  the  out« 
lawry ;  but  if  he  obtains  pardon,  the  plaintiff  ftiall  be  anfwered* 
Br.  Utlagary^  pi.  26.  cites  4  £.  4.  8.  9, 


£e  a(  (A.b}  Cnditoff, 
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(A.  b)     Creditors  -of  Outlaw*     How  far  favoured, 

or  qffeSled. 

I.  T  A  N'D  *  was  purchafcd  of  tenant  fir  lifty  who  was  outlawed 
^^  and  abfconded,  but  the  purchafe  was  fet  afide  in  favour  of 
creditors^  it  being  made. at  an  undervalue,  and  pending  a  profecu- 
tk>n  at  law  againft  the  outlaw  by  the  creditors,  and  with  notice 
thereof,  and  the  purchafor  being  alfo  a  truftce  in  the  marriage  fct- 
dement.     Vern,  465.  pi.  448.    rrin,  1687. 

2-  Upon  an  Englifli  bill  in  the  Exchequer  the  barons  prayed  the 
opinion  of  the  judges  of  C.  B.  the  cale  was,  H.  was  a  banh'upty 
'JinHong  afier  was  outlawed i  the  king  made  a  leafe  of  the  profits  of 
his  landsy  and  granted  his  chattels ;  afterwards  a  commijfion  of  bank" 
rvptcy  wets  taken  out,  Refolved,  that  the  creditors  are  not  hurt  by 
the  outlawry,  it  being  his  own  zQ.  and  by  his  own  default,  and  the 
Voluntary  permitting  himfelf  to  be  outlawed  fliall  not  prejudice 
them.  And  alfo  that  the  ajjignee  of  the  king*s  leafe^  having  paid  37  /. 
for  it  is  a  purchafor  within  the  ai  Jac.  capt  19.  not  to  be  impeached 
by  the  coromifiion,  which  was  fued  out  5  years  after  the  bank- 
ruptcy. I  Salk.  108, 109.  pK  2.  Hm.  2  W.  &M.  in  C.  B.  Pain 
V.  Teap  &  2l\ 


(B.  b)     Reverfed.     What  mufl  be  done  in  Order  to 

get  an  Outlawry  reverfed. 

Thedefen-  i.  31  Eli%.  TpNACTS,  t\isX  before  allffwance  of  a  writ  of  error j 

tmiL^^h         ^'f'  3'  ^'^  ^^^Kfi"g  ^/^^  outlawry  by  plea  or  otherwife^  for 

forejtulg^      fVant  of  any  proclamation  according  to  thisffatutey  the  defendant  in 
,  and      the  original  aSiion  Jhall  put  in  bail  to   appear  and  anfvcer  the 


fZ^*?  /^<7/»//y^  and  alfo  to  fatisfy  the  condemnationy  if  the  plaintiff  Jhall 
paidonjand  ^^^^  hisfuit  before  the  end  of  2  terms  next  after  the  allowance  of  the 
tKc  qucf-    faid  writy  or  avoiding  the  outlawry. 

eion  was 

'uhetber  Vet  (hould  put  in  bail.  And  it  was  agreed  by  the  court,  that  he  (hould  put  In  batl\  for 
^lUhough  the  ftaiute  of  5  E.  i.  cap*  12.  goes  only  to  a  charter  of  pardon,  not  to  the  rtfyerCal; 
yet  by  ilic  equity  of  that  ftatute,  he  muft  put  in  bail ;  for  it  is  that  he  ftand  right  in  court, 
iK'hich  is,  that  he  appear  and  ppt  in  boil.  And  although  the  ufe  of  the  Qovirt  has  been  other- 
•wife,  yer,  perhaps,  in  forae  cafes,  t!ie  plaintiif  never  required  bail.  Cites  New'  Entries,  title 
Pardon,  pi.  i.  So  if  an  outlawry  be  reverfed  by  31  Eliz*  for  want  of  proclamation,  the  de- 
fendant puts  in  boil  at  the  common  bw.     Het.  146.  Mich.  5  Car.  C.  B.  Hide's  cafe. 

The  plaintiif  in  crrr)r  m:\j  procftd  in  ordtr  to  rtvcrfe  an  outlawry  againft  him  vtithaut  tnttring  an 
app€aram.€  to  the  original  action  ;  bui  he  vrfft  appfttrtotbt  oripnal  a^iinn  hefote  the  ouiLtu;tyJ?:aiI 
h*  revtfjeil.    %  Harnard  Rep.  in  B.  R.  286.  Tiin.  6  Geo.  a.  Maitin  v.  Mut^eld. 

It  was  faid  by  the  court  that  upon  or  before  the  allowance  of  any  writ  of  error,  or  reverfmg 
any  outlawry,  the  defendant  muft  ftill  entrr  iWo  a  rekogni^umcc  with  condition  fo  fjSiify  fi^e  an* 
Jemm'ttion  jne«y,  according  to  the  ftalute  31  Eliz.  cap.  3.  f.  3.  Rep.  of  Pradl.  in  C.  B.  29* 
Mkhm  12  Geo.  i«  Anon. 

2.  The  court  will  not  reverfe  an  outlawry,  though  both  the 
parties  confent  to  it,  viz.  the  party  outlawed,  and  the  pajty  at 
wbofe  fuit  he  is  outlawed,  except  there  b^  error  fifftgned  in  the  out- 
lawry, L,  Pt  R.  tit.  Outlawry,  cites  Mich.  22  Car.  B.  R.    For 

matters 
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matters  of  record^  are  not  to  be  deftroyed  without  fufficient  caufe ; 

and  the  outlawry  concerns  the  ,king  as  well  as  the  pai'ties.  r     Q     1 

3.  4  y  5  ff\^  M.  cap,  18.  enables  perfons  to  reverfe  outlawry  L  3^^  J 
withgut  bail,  unlefs  where  fpecial  bail  jhall  be  ordered  by  the  court. 

4.  A  bail  bond  was  given  on  a  citpias  utlagatum  according  to  the  Eitot  to 
newjiatute,  and   defendant  had   put  in  fpccial  bail   iii  the  coun-  J^uii^vvTy 
try  before   the  outlawry   revcrfed,  which  Nprthey  urged  was  re-  in  Cheftcr. 
gular.     For  by  the  new  ftatute,  he  muft  give  bail  at  the  return  of  P®^Y  *d' 
the  writ,  which  muft  be  before  the  outlawry  reverfed,  othcrwife  it  cd"tharno" 
is  impraflicable-     Holt  faid  he  did  not  underftand  the  new  ftatut^  bail  was 
very  well,  but  fald  the  firft  original  is  determined  by  the  outlawry,  P"^  ^^}^* 
T^-hfch  muft  therefore  be  reverfed  before  the  defendant  can  be  heard,  ^loJl^ncG 
and  he  would  not  now  determine,  whether  fpccial  bail  might  not  be  of  th**  writ 
given  in  the  country  after  the  reverfulo^  the  outlawry.     Curab.  345.  ^  error, 
Mich.  7  W.  3.  B.  R.  Wilfon  V.  Crablington.  fuel  of'3?''" 

Eliz.    cap.  3.  for  error  in   revcrfmg  outlawries.    Per  Cur.    This,  is  no  plea;  for  it  is  wdl 
ennnrli^  if  bail  be  fut  in  nX  cnj  t'ufU  brfore  tU  teverjul.     Rep.  C05.  Mich-  II  Will.   3.  Wilbraham  Y. 

poy  ley, 

5.  A  foreigner  that  never  fv^s  in  jSngland  was  putlawed  in  an  "T^^*^  ^^ 

action  of  feveral  promifes  for  goods  fold  and  delivered;  and  upon  nota^^ihi?*' 

a   fpecial   cap.  utl'4g,  a  (hip  and   other  eftc6ls  belonging  to  the  was.  a  very 

foreigner,  were  feifed  as  forfeited.  Per  Cur.     This  outlawry  fhall  RocU  pro- 

not  be  vacated  c>i  affidavits  of  his  never  having  been  in  England,  j^^^jj  ^^^^ 

But  defendant  may  bring  a  writ  of  error '^  which  he  was  confipelled  a  foreigner. 

to  do,  and  thereupon  Co  put  in  bail  to  the  aflion,  according  to  the  L<'- 

new  ftatute.     And  then  plaintiff  confented  to  the  rcverfal  of  the  ^_fg ""s^^cf* 

outlawry.      Carth.   459.    Mich.  10  W.  3,  B.  R.    Matthews  v.  ku  fays  not 

£rbo.  •  that  he 

^cver  was 
in  ^England,  hut  that  he  was  nn  alien  merchant*  and  lived  beyond  Tea,  and  was  commQrant  thers 
duriii;;  all  the  time  tliat  tiie  plainti£f  proceeded  to  outlaw  biro.  Bu(  the  whole  coyrt  denied  to 
(Jtt  aliUs  execution,  [his  ft^ip  Ijeing  fcifed  by  a  fpecial  capias  i^tlagatum]  becaufe  by  this  means 
any  perfon  may  contract  Jehts,  and  then  go  beyond  fea,  and  then  he  will  be  but  of  the  reach  of 
the  law ;  but  that  he  might  bring  error,  and  reverfe  the  outlawry,  if  he  pleafes. 

6.  In  error  to  reverfe  outlawry  for  error  In  law^  bail  need  not  be   Raym- 
•given  to  the  original  aftion,  as  it  muft  be  for  want  of  proclamations.  J^^^h.^i*!* 

X2  Mod.  545,  Trio.  13  W.  3.  Wijbraham  v.  Dolcy.  w.  3.'  S.C. 

7.  Note  per  Holt,  fpecial  bail  to  reverfe  an  outlawry,  mujl  be 
fimply  to  anfwer  the  conden^vation  i  but  other  fpecial  bail  is  to  anfwcr 
concemnation,  or  repder  his  body ;  and  it  was  agreed  if  the  party 
were  taken  up  upon  the  cap.  utlagat,  he  muft  give  bail  to  reverfe 
the  outlawry;  and  they  further  faid  theflieriff  wzs  fincable  for 
leaving  fuch  errors  in  outlawries.  12  Mod.  545.  54^.  Trih.  13 
W.  3.  Anon. 

8.  He  who  reverfes  an  outlawry  by  motion,  muft  have  an  ^Z- 
torney  of  record  prefent  to  undertake  an  appearance  to  a  new  priginal, 
He  muft  alfo  put  in  fpecial  bail,  if  the  debf  or  damage  amount  to 
Jtol.  or  above.     3R.  S.L.  165.  166. 

q.  An  outlawry  after  judgment  cannot  be  reverfed  till  the  plain- 
tiff hath  acknowledged  fatisfa^ion  on  record,  or  the  defendant  hath 
Iraugbt  tbf  money  into  court.    3  R.  S.  L,  i66«  L 

Ee5  .  W-If 


^ 


3S0  lEttlatDcp* 

The  defen-  JO.  If  the  party  outlawed  conus  in  gratis  upon  tie  nturn  rfthe 
*'*^y  ifl^  ^y/^^rw/,  aliai  or  pluries,  he  may  be  admitted  by  motion  to  rererfe 
msiy  appear  ^^^  outlawrjT  for  any  other  caufe  but  want  of  proclamations,  witb^ 
btfore  he  it  out  putting  ift  bail.  If  he  comes  in  by  cepi  corpus^  then  he  fhall  not 
rtturnd  fee  admitted  to  reverie  the  outlawry  without  appearing  in  ferfmij  as  . 
and>5J*r/'^«  in  fuch  cafe  he  was  obliged  to  do  at  common  law,  or  putting  in  bail 
tbsfxigent  with  the  fherifF  fof  his  appearance  upon  the  return  of  the  cepi  cor* 
without  pusy  and  for  doing  what  the  court  (hall  order*  Appearing*  by  at- 
bS""b^  the  ^<^™5y  *s  ^  indulgence  by  4  fef  5  ^.  £2f  -*/•  and  the  bail  is  to  be 
debt  never  fpecial  or  common  in  this  cafe,  as  in  other  *  cafes*  2  Salk.  496.  pL 
fo  great ;      y.   Pafch.  JL  Ann.  B.  R.  in  cafe  of  Simmons  v.  Bingoe  and 

andfohe      Cook. 

may  after 

he  is  returned  outlawed  upon  a  quan  cLmf urn  /regit,  as  the  ufual  courfe  v&f  paying  tnfiu    3  R«  S, 

L.  168. 

1 1.  Two  were  outlawed.  One  of  them  moved  that  upon  filing 
common  baily  he  might  have  leave  to  reverfe  the  outlawry.  Per  Cur, 
The  writ  of  error  to  reverfe  it,  muft  he  brought  in  the  name  of  both 
the  defendants ;  and  if  one  only  appears^  the  other  may  befummoned 
and  fevered^  and  then  it  may  be  rcverfed  as  to  him  who  appears 
only;  but  before  it  can  be  reverfed  for  want  of  proclamations^  he 
muft  give  hail  to  appear  and  anfwer  the  a£iion.  2  Salk.  496.  pL 
7.    Pafch.  7  Ann.  B.  R.  Symmons  v.  Bingoe  and  Cook. 

12.  The  party  outlawed  cannot  have  his  outlawry  reverfed  with- 
out firft  giving  fecurity  to  appear  to  a  new  original,  Arg.  and  ad- 
mitted per  (fur.  Gibb.  265,  266.  Pafch.  4  Geo.  2.  B.R.  in 
cafe  of  Cook  v.  Champnefs. 

13.  Error  was  ai&gned  to  reverfe  an  outlawry;  and  the  court 
held  the  (ame  good,  but  at  prefent  would  not  reverfe  it,  becaufe  the 
defendant  had  not  given  fufficient  notice  of  his  bail  to  the  original 
adfionj  the  notice  being  given  but  laft  mght,  whereas  the  court 
faid  there  ought  to  have  been  one  whole  day  from  the  time  of  giving 
notice;  and  therefore  ordered  this  matter  to  ftand  over  till  to- 
morrow, that  the  other  fide  might  have  an  opportunity  of  inquiring 
into  the  circumftances  of  the  bail.  The  next  day  the  defendant's 
bail  juftified  themfelves,  and  upon  that  the  outlawry  was  reverfed. 
2  Barnard  Rep.  B.  R.  298.  299.  Trin.  6  Geo.  2.  Martin  v. 
Duffield. 

14.  If  defendant  comes  in  on  the  capias  utlagatum,  where  there 
Is  any  debt  mentioned  in,  the  original,  there  he  muji  put  in  bail  to  the 
debt,  becaufe  being  in  cuftody,  he  (hall  not  be  difcharged  without 
caution  5  but  where  there  is  no  debt  mentioned,  his  caution  cannot 
be  adjudged,  there  being  no  quantum  of  the  plaintifPs  demand  on 
the  record,  and  fo  they  take  common  bail  only ;  but  if  be  comes  in 
before  the  exigent  is  returnable,  there  he  Oiall  give  no  bailf  though 
the  origbal  fpecifies  the  debt.    G.  Hift.  of  C.  B.  16.  cap,  2, 


(Cb)  fTh^ 


(C  b)     What  muft  be  done  in  Per/on^  or  may  be 
done  by  Attorney  as  to  RcvcrfaL 

!•  T  T  was  agreed,  that  if  a  man  be  outlawed  when  a  capias  is 
*  wanting'^  he  may  reverfe  this  outlawry  by  attorney  to  aiifwer 
to  the  plaintiff,  as  if  he  had  appeared  to  the  original  or  firft  capias. 
Quod  nota  bene ;  for  it  was  laid  that  the  procefs  after  this  is  all 
difcontinued.     Br.  Omiflion,  pL  6.  cites  3  H.  4.  5. 

2.  Where  matter  of  fa6l  is  pleaded  m  avoidance  of  an  outlawry,  S.  C.  cited, 
it  ought  to  be  pleaded  in  perfon ;  but  a  matter  of  record  may  be  *"^  ^'-^ 
by  attorney.     Per  Manwood  J.     And  Ford  prothonotary  faid  it  [jjitln^^h^t 
was  Co  agreed  in  Sir  Thomas  Chamberlain's  cafe,  7  Eliz.    And  fo  where  it 

it  was  agreed  in  the  principal  cafe.     4  Le.  J2.  pi.  71.  Mich.  18  apr««^s 
Eliz.  C.  B.  Taylor's  cafe.  'nice'of* 

ilie  record,  it  may  he  afligncd  per  attomfltnm.     But  no  opinion  was  given  in  the  principal  cafe. 
Carth.  7.  Trin,  3  Jac  B.R,  Chorley  v.  Hallcwood. 

3.  In  error  to  reverfe  an  outlawry  againft  hujband  andwife^  it  f  082  1 
was  helcl  that  they  muft  affign  the  errors  in  perfon ;  and  becaufe 

the  hujband  could  not  bring  in  the  feme  ^  it  was  held  that  they  could 
not  affign  error ;  for  he  cannot  affign  it  without  her.  And  fo  it 
was  ruled ;  and  the  courfe  of  the  court  is  fo.  Cro.  £•  61 1.  pi.  17. 
Pafch.  40  Eliz.  B.  R.  Wade  &  Uxor  v.  Smith. 

4.  Sir  William  Read  was  outlawed  upon  an  indiSfment  for  not  re-  Ci-o.  J.  616. 
pairing  a  bridge;  and  being  at  leajl  So  years  of  age^  living  in  De^  pi.  2.8.  c. 
vonjhire^  and  of  a  great  eflate^  and  tliis  outlawry  A<7^/  againji  him  court  con- 
without  his  privity^  it  was  moved  that  he  might  purfue  bis  writ  of  fcrrcd  how 
error  to  reverfe  it  by  attorney;  to  which  the  court  inclined^  but  to  admit 
afterwards  he  was  brought  in  a  horfe-litter  through  the  hall  to  the  ItTy^atttr- 
bar^  and  his  writ  of  error  allowed,  and  the  outlawry  thereupon  re-  ncy,  but 
verfcd.     Palm.  194.   Trin.   jo  Jac,  B.  R.  Sir  William  Read's  at  length 

cafe.  refolvedit 

could  not  - 
be  done,  being  avain(l  the  courfe  of  the  conrt ;  and  douhttd  whether  the  king's  privy  feal  i^'culd 
help  him.— -But  Cro.  J.  462.  pi.  S.  Hill.  15  Jac.  B.  R.  Anon,  has  a  nota,  that  one  out- 
]awe<l  prayed  to  appear  by  attorney ;  and  upon  aflidavit  made  of  his  ficknefs,  the  court,  ex  gratia 
fpeciali,  allowed  him  to  appear  by  attorney ;  but  the  cleric  was  commanded  to  enter  it  quod 
vcnit  in  propria  perCnna,  the  law  being  clear  that  he  ought  to  appear  in  perfon.— Dotldehdge 
J.  faid  that  Sir  Wm.  Read  was  brought  to  the  bar  in  a  litter  to  reverfe  an  outlawry  j  but  thac 
otherwife  it  is  in  C.B.    2  Roll  Rep.  490.  Hill.  22  Jac.  B.  R.  in  the  cafe  of  Ciunpling  hi  al\ 

5.  R.  was  outlawed  in  trefpafSy  and  died.  His  executors  prayed 
that  they  mighf  profecute  a  writ  of  errox  by  attorney.  Twifden  and 
Rainsford  inclineq  that  executors  could  not  have  error,  but  that  if 
they  might,  they  ought  firft  to  appear  in  perfon ;  but  afterwards, 
when  the  court  was  full,  it  was  agreed  that  having  once  appeared  in 
perfon^  all  the  refidue  of  the  proceedings  may  be  by  attorney;  and 
pecaufe  ^he  writ  of  error  here  was  Jhewn  forth  under  fealy  they  ^i* 
lowed  it,  by  attorney,  and  left  the  parties  againft  whom  it  was 
brought  to  demur,  &c,  2  Kcb.  507.  pi.  83.  Pafch.  21  Car.  2. 
B.  R.  Newman's  cafe. 

6.  The  court  refufed  to  reverfe  outlawry  on  writ  of  error,  in 
indi^ment  of  perjury^  ynihovLt  presence  of  the  party  ^  being  a  criminal 

jEe  4  caufei 


I    I 

caufcj  but  in  civil  a£iions,  on  affidavit  of  ficknefs,  they  may  tC" 
verfe  it  in  abfence.  ^  Keb.  809.  pi.  5.  Mich.  23  Car,  2.  B,  R. 
The  King  v.  Johhfon. 

7.  4£*f  5  iP^.  i^M.  cap,   18.  enafts,  that  no  perfiin  who  Jhall  be 

outlawed  in  the  court  of  King^s  Binch  for  any  matter^  cauje^  or  thing 

'  (treafon  and  felony' excepted)  Jhall  be  compelled  to  appear  tn  perfon  to 

reverfe  fuch  outlawry^  hut  may  appear  by  atiorney^  and  reverfe  the 

fame  without  bail^  unlefs  where  fpecial  bailftjall  be  ordered  by  the 

/aid  court. 

And  if  any  perfon  outlawed  in  the  f aid  court  (other  than  for  treafon 

or  felony)  Jhall  be  arrejled  upon  a  capias  utlagatum,  it  Jhall  be  lawful 

for  the  Jheriff  in  all  cafes  where  fpecial  bail  is  not  required  by  the 

faid  coytrt^  to  take  an  attorney's  engagement  under  his  handy  to  appear 

for  the  defendant^  and  reverfe  the  outlawry ;  and  where  fpecial  bail 

is  required  by  the  faid  courts  the  Jheriff  Jhall  take  fecurity  by  bond^ 

with  one  or  more  fureties^  in  double  the  fumfor  which  fpecial  hail  is 

required^  and  no  more^for  his  appearance  by  attorney-^  and  to  perform 

fuch  things  as  Jhall  be  required  by  the  faid  court  j  and  afterwards 

fhall  dif charge  the  faid  dejendant  from  the  arrejl. 

And  if  any  terfon  outlawed  and  arrejled  by  a  capias  utlagatum, 
Jhall  not  be  able  within  the  return  of  the  writ  to  give  fecurity  as 
aforefaid^  but  is  cojrunitted  to  gaol  for  default  thereof  then  'whenever 
fuch  prifoner  Jlmll  find  fecurity  for  his  appearance  by  attorney  at  fome 
return  in  the  term  next  following^  to  reverje  the  faid  outlawry^  &c, 
it  Jlmll  be  lawful  for  the  Jheriff^  after  fuch  fecurity  taken^  to  dif  charge 
the  faid  prifoner » 


[  383  ]  (^'  t>)     Rcverfed,  in  what  Cafes.     At  the  Plain^ 

tiff's  own  Charge. 

Where  it  j,  A  Motion  was  upon  an  affidavit,  that  plaintiff  in  the  aSion, 
t/iT  couc^°  ^^  being  an  attorney  of  this  courts  hdid  fued  the  defendant  to  an 
plainly,  outlaivry  in  London^  thotigh  they  both  lived  in  the  fame  town^  and  the 
X\\i\i  \v.  defendant  never  ahfconded^  but  was  coufianily  at  market  every  market' 
cmthmed  '  ^^^''  ^^P^"  ^^  plaintift'*s  appearing  on  a  rule  for  that  puipofc,  all 
when  he  this  matter  was  found  true  upon  examination,  and  he  was  orchrred 
was  viiiMe,  to  revcife  the  outlawry  at  his  own  charge,  and  to  pay  the  defendant 
iwtt'v-"  ^^  co^^  of  this  complaint,  as  the  mafter  fliould  tax,  and  to  accept 
enjiiy  night  of  thc  defcnd-int's  aypear^nce  upon  common  bail.  2  Jo.  211. 
icf:iv-H  IVin.  34  Car.  2.  B.  k.  Seabrooke  and  Howkin,  alias,  Howkins 
yfy^r     V.  Seabrooke. 

was  ordered  to  icverfe  it  at  hii  own  charges,      ix  Mod.  41:.      Trin.  12  W.    3.     Hill  v. 

-  Vent.  2.  It  was  moved  iuC.  B.  that  the  ^/tf/«//^ might  reverfe  an  out- 

1 W  L'm*  ^^^'7  ^'  ^'^^  ^'^"  darfj^  upon  affidavit  thai  the  defendant  was  acr 

Ano'.C  tuaUy  in  the  Fleet  /;/  execution  for  the  plaintiff  in  another  fuit^  and 

feemsto  he  knew  it;  and  it  was  granted,  bccaufc  the  plaintifF  (hould  have 

srimteii  ac-  j^^^^ght  him  to  the  bar  by  habeas  gorpus,  apd  there  hav«  char§e4 


him  with  a  new  declaration.    2  Salk,  495.  pi.  3.  Fafch.  8  W,  3.  cordingiy, 
C,  B.  Adiame  v.  Colebatch.  \^  ^PP^f'^- 

'  ]ng  to  be 

3,  A  motion  was  that  the  pl^ntiiF  ihould  reverfe  an  outlawry  ai  *°^  **  *' 
his  own  cxpence,  upon  affidavit  that  the  defendant  being  vt/ihle^  and 

daily  to  be  arreftedy  or  ferved  with  procefs,  and  living  in  London^ 
tvas  outlawed  there:  the  motion  was,  after  great  debate,  denied; 
but  the  court  faid  if  the  defendant  had  been  outlawed  in  another 
fiounty^  they  would  have  ordered  the  plaintiff  to  reverfe  the  out- 
lawry, and  pay  coils.  Sed  quxre  \  for  the  writ  of  proclamation, 
which  by  the  ftatute  31  Eliz.  cap.  3.  mufl  be  awarded  to  the 
iherifF  of  the  county  where  the  defendant  dwelt  at  the  time  of  the 
exigent,  was  intended  to  remedy  any  furprize  of  this  fort  upon  the 
defendant.  Several  cafes  in  B.  R.  were  cited,  where  perfons  being 
outlawed,  though  in  the  fame  county,  yet  it  appearing  that  they 
were  vifible,  and  cafy  to  be  arrefled  or  ferved  with  procefs,  the 
pla;ntiiFs  were  ordered  to  pay  cofts,  and  reverfe  the  outlawry  at 
their  oWn  expence.  Rep.  ofPraft.  inC.  B.6i.  Mich.  4  Geo. 
2.  Hayes  v.  Longbotham. 

4.  it  was  moved,  that  the  plaintiff  might  reverfe  an  outlawry  at  s.!>.  ibid, 
his  own  expence,  upon  affidavits  that  the  defendant^  at  the  time  he  *^>  Pafch. 
was  returned  outlawed  and  long  before  and  after,  was  abroad  in  JiJJf^'  ** 
faits  beyond  the  feas.     Denied  per  Cur.  becaufe  this  is  error^  and  Beale. ' 
;iot  proper  to  be  confidered  as  an  irregularity.     Barnes's  Notes  in 

C.  B.   224.  Mich.  7  Geo.  2.  J^orth  v.  Chambers. 


j[E.  b)     Reverfed  in  what  Cafes,  fy  revering  the  [  384  \ 
Judgment,  &c.  on  which,  &c,  f^s.^'e 

note. 

J,  T  F  \hQ  firji  judgment  be  reverfed,  the  execution^  viz.  the  out-  5«ifthe 
^  lawry,  is  by  this  void  alio,     Br.  Error,  pi.  70.  cites  7  H. /'^^  «'<»'- 

^    ^~  cord  »e  re- 

verfed by  attaint y  the  outlawry  upon  it  k  no"C>  a"*^  ^^  eftoppcl  for  any  to  plead  after.    Br- Ibid. 

2.  By  audita  querela  fued  upon  a  reUafe  after  outlawry  upon  ca^ 
pias  adjatisfacicndumy  the  outlawry  by  this  is  not  reverfed,  but  fliall 
Hand.  Br.  Error,  pi.  193.  cites  6  E.  4.  9.  10. 

3.  If  the  principal  record  [oi  z  judgment  in  debt  oht2lntihy  xhz  ^'^'^i^- 
plaintiff]  be  reverfed^  the  outlawry  which  is  grounded  upon  it,  .ordinM\r, 
Ihall  be  reverfed  ajfp.     Godb.  119.  pi.  138.  Hill.  29  Eliz.  B.  R.  '       **'' 
Warren's  cafe.- 

(F.  b)     Reverfal.     By  whom  it  may  be.     Execu- 
tor, Heir,  &c. 

{.  p^XECUTORS    brought  a  writ  of  error  of  an  outlawry  Br.  Error, 
^^  pronounced  againft  their  teftator  in  his  life-time,  and  for  pM''^'^^^ 
^iverfe  errors  it  was  rcverfe4  at  theif  fuit,     Br.  £;fecutor§,  pi.  55.  s.'c.  cited 

f  itps  1 1  H.  4.   65.  *  Arg.  But 

fnid  it  did 

^C  appear  there  that  it  was  upon  an  indiQment  of  felonyt    Lc.  356,  pi,  359.  Trin-  31  El'z- 


384  Ws^ti* 

B.'R.  Marsh's  Cai z,  m  which  an  outlawrf  infelony>  had  againft  the  teftatofy  was  reverfed  by  a 
writ  of  error  brought  by  the  executor.  ;  Cro.  E.  IA5.  pi.  10.  Pafch.  33  Eliz.  B.R,  S.  C 
adjomatur.— Ibid.  273.  pi.  2.  Pafch.  34  Eliz.  B.R.  S.C.  argued,  but  no  judgment.— ——Ow« 
147.  S.C.  argued,  but  no  judgment.  5  Rep.  ixi.  a.  in  Foxley's  cafe,  cites  S.  C^.  m  re- 

folved^  that  in  Atch  cafe  the  executors  or  adminidrators  may  have  a  writ  of  error  to  reverfe  the 
award  of  the  exigent.— *S.C.  cited  by  the  name  of  Nicholson's  cafe,  [who  was  the  teftator.l 
Cro.  E.  55^*  in  cafe  of  Williams  v.  Williams,  that  an  execntor  flia  II  maintain  a  writ  of 
error  to  reverfe  an  att^nder  againA  his  teftator,  to  the  intent  to  be  reCtored  to  the  teftator's 
goods,  viough  by  his  attainder  he  had  loft  his  land,  which  is  the  principal }  w^^ch  cafe  Fenner 
faid  he  remembered,  and  ^hat  it  was  fo  nded  bv  the  opinion  of  3  juftices  againlt  o«e.  Godb. 
380.  p*  465.  in'  Brook s a' s  cafe,  Pafch.  3  Car.  B.  R.  Jones  J.  faid  that  MarOi's  cafe,  5  Rep. 
III.  fft^ never  adjudged ;  there  an  executor  could  not  reverfe  an  att;under  by  outlawry,  becaufe 
k  relores  the  blood.  An  esiecutor  Ibali  have  a  general  writ  to  reverfe  an  outlawry.— x  Keh. 
507.pl.  S3.  Pafch.  21  Car*  a.  B.  R.  in  Newmar's  cafe>  Twifden  J*  cited  this  opinion  of 
juAce  Jones. 

2-  jf»  fetfed  in  fee  rf  the  manor  of  S,  had  ijfue  B,  ivho  was  in^ 
iiifed  of  felony^  and  afterwards  outlawed  thereupon.  J.  died  feifedm 
B»  entered  as  heir^  and  dtvjfed  it  to  C  in  fee  and  died,  C  conveyed 
the  manor  to  D.  who  brought  a  writ  of  error  to  reverfe  the  outlawry 
rf  B*  The  queftton  was,  whether  D.  iiit  feoffee  o/CL  the  devifee^ 
might  have  a  writ  of  error  in  this  cafe.  Tne  cafe  was  argued,  and 
Doderidge  J.  faid,  that  to  fay  where  a  feoffee  (hall  liave  a  writ  of 
error>  is  a  large  field ;  if  this  feofFce  brings  error  and  reverfes  the 
judgment,  he  muft  reftore  the  heir  in  blood .;  and  afked,  who  cati 
have  a  writ  of  error  to  reftore  blood,  but  he  who  is  privy  in  blood, 
and  that  is  the  heir.  The  cafe  was  adjourned.  Godb.  376.  pU 
465.  Pafch.  3  Car.  B.  R.  Brooker's  cafe, 

3.  R.  was  outlawed  for  felony^  Afterwards  a  general  pardon 
came  out  which  pardoned  outlawry  and  felony.  If  the  outlaw  had 
died,  the  heir  might  reverfe  it.  Freem.  Rep.  369.  pi.  476.  Trin. 
1674.  The  King  v.  P.ichards. 


i*ii 


(G.  b)     Rcvcrfed  by  Writ  of  Error ^  or  bjr  Flea. 

In  what  Cafes. 

It  was  I.  TXT'  HERE  one  is  in  prifon  at  the  time  of  the  outlawry,  not^. 
agreed  ^^y  VV    v^ithftandlng  it  be  apparent  by  record^  yet  he  ought  to  fus 

MouMbLt  writ  of  error.  Theloal's  Dig.  of  Writs,  lib.  1 1.  cap.  4.  f.  3.  cites 
a  nAn'can-  HflL  18  E.  3,  Villeinage  47, 

no;  avoid  ' 

ar  outlawry  by  faying  chat  at  the  time  of  the  outlawry  he  was  in  prifoo>  without  fuiug  writ  of 
©ror.  Ibid.  S.  16.  cites  35  H".  6.  45.— S.  P.  Fitzh.  tit.  £nrnrypl.a3.  cites  15 H.  6.'-^But  The- 
t)al*s  Dig.  of  WritS)  lib.  i  (.  cap.  4.  f.  6.  cites  Mich.  3  H.  5.  Utlagary  1 1.  contra  tltat  where  <m« 
is  in  prifon  at  the  time  of  the  outlawry  he  may  avoid  it  by  plea  without  writ  of  error.  Per 
IIauI:.  ^  ^*  ^^  ^^^  outlawed  of  fdonym  Ibid.  S.  20.  cites  Pafch.  7  H.  6. 27.  'But  where 
one  eu'Jun/cd  of/clQiy  was  brought  to  the  bar,  and  it  was  demanded  what  he  iiad  to  fay  why  he 
ihould  iv)t  be  put  to  death,  viho/md  that  at  the  time  of  the  ouiliw/y  be  was  imf>tifmed  at  D,  3ec  and 
it  was  ^eld  that  he  ihall  not  have  it  for  anfwer ;  but  in  favorem  vitae  the  court  gave  him  refpite 
10  fuc'Writ  of  error.    Br.  U^tiag.iry*  pl«  57»  cites  21  El  4.  73.  See  pL  13. 


2.  If  a  m^n  finds  mainprlfe^  and  has  fuperfedeas^  and  after  is  out» 
lawed,  he  fliafl  be  difcharged  without  (vrit  of  error.     Theloal's 


■\VIe»'^  a 
ir.tn  has 

/wsj'^and     Dig.  of  Writs,  lib.  11.  cap.  4.  f.  5.  cites  Mich.  4  H.  4.  19.  i^ 
yet  is  out-    H.  6.  44.  and  39  H.  6.  29. 

lawed,  he 

fha^i  rcv'crfe  it  by  pl^a.    Br.  VijaBpry,  pi.  11.  cit^s  11  H-  ft  34i«-vS.p.  T^^oal's  Dii^.  of 

Wiit6| 


Writs,  lil>.  II.  cap.  4.  f.  ii.  ekes  Pafch.  37  H.  6.  19^  S.  P.  Ibid.  S.  10.  cites  8  H.  ^  38. 

II  H.  6.  67.  ♦  33 'H.  6.  45.  and  37  H.  6. 19. 

In  B.  Rf  one  YaAfiudfiperftdeasjhvLi  after  at  the  day  of  the  exigent  he  was  returned  ontlawed,  and 
after  he  cam$  into  mirt^  and  Prmgtt  Us  fupcrleJau  in.hU  purfe  fealedy  and  a  writ  of  error  alfo,  which 
was  dated  before  the  outlawry  pronounced,  Aipon  which  the  outlawry  was  annulled.  Theioal's 
Dig.  of  Writs,  lib.^11.  cap.  4.  {»  7-  cites  Mich.  8  H,  4.  7. 

Where  a  man  i'j  out /awed  notumb/UnSitg  fi^grfeJgas,  md  ap^rs  aad  pleadt  in  C.B.  the  outlawry 
ihall  be  reverfed  by  the  fame  court,  though  it  be  m  omUht  term,    but  contra  i/  it  be  in  another 
term,  and  the  defendant  does  not  af^tar  erndftuid^  there  he  is  put  to  his  writ  of  error ;  by  3 
-juftices.    But  by  Aicue,  there  is  no  diverfity ;  for  he  is  put  to  his  writ  of  error  in  the  one  cafe 
and  the  other.    Br.  Error,  pi.  97.  cites  37  H.  6.  17.  ■  Per  Moile,  By  the  appearance  of  the 

«jlefendant  the  outlawry  is  difcharged,  and  becaufe  by  the  pleading  the  original  yet  ponds,  there- 
fore we  may  aid  the  defendant ;  for  the  original  is  pending.  Contra  per  I>aTers;  and  that  the 
defendant  is  put  to  his  writ  of  error,  and  it  is  now  ui  another  teim  ;  but  if  it  was  in  thtfame  arm^ 
tbi$  cwrt  may  amend  it ;  but  as  here  the  outlawry  is  good,  notivitbftanding  the  fuperfedeas ;  andk 
'is  tb<  folly  ^th€  defpulant  that  bt  did  notfbfw  it  to  the  Ihaiff  before  tb& outlawry.  Per  Afcue,  This  court 
fnay  aid  the  matter,  by  reafon  of  the  appearance  of  the  defendant,  and  otherwife  not,  but  (hall  be 
5)ut  to  his  writ  of  error.  Br.  Uilagary,  pi.  28.  cites  37  H.  6.  17.— — ^ji</ j/*  tbt  def aidant  apoearsf 
find  no  txigait  is  rf  turned,  and  the  defendant  pleads^  and  after  exigent  is  ^returned,  we  may  revene  it ; 
and  fo  here.  Ibid.  But  per  Moile,  where  the  defendant  pleads,  and  has  fuperfedeas  before,  there 
we  cannot  write  to  cenify  the  exigent ;  for  it  Ihall  bis  void.  Ibid.  ^  Per  Danby,  it  fuperfedeas 
icomes  to  tbefberiff  after  if.  exaiius,  and  after  XXi9  Jheriff  demands  bim  at  another  county,  ioid  outlaws  binif 
this  (hall  be  reverfed  in  this  court  of  C.  B.  and  1^  here ;  and  if  the  forty Jbews  tbe  fuperfedeas,  and 
frays  remedy,  it  (hall  be  amended.    Ibid.  .One  was  returneo  outlawed  upon  an  exigent, 

and  yet  he  had  purchafed  a  fuperfedeas  of  record;  he  did  not  come  at  the  day  of  the  return  of  the 
faid  exigent,  bat  in  another  term  after  be  came,  and  pleaded  tbis  matter ;  and  thereupon  the  outlawr/ 
was  reverfed  without  fuing  awnt  of  error.  And.  36.  pi.  93.  Hill.  4£liz.  Anon,  and  faysfuch 
record  was  Mich.  6  H.  8.  Rot.  243.  in  Bank,  by  one  John  &ewis. 

One  was  outlawed  in  debt,  where  a^  fuperfedeas  of  record  was  delivered  totbefheriff  before  the  awards 
ing  oftbe  exigent ;  it  was  held  that  the  party  (hould  avoid  the  fame  by  plea.       ■  14  Le.  aa. 

pi.  71.  Mich.  18  Eiiz.  C-  B.  Taylor's  cafe.  4  Le.  186.  pi.  289.  S.C.  in  the  fame  words. 

»       Ibid.  209.  pi- 337*  Mich.  19  Eliz.  S.C.  in  the  fame  words. 

3.  A  man  is  outlawed  at  the  fust  of  the  party^  which  party  fued  [  386  1 
ly  attorney  who  bad  no  warrant ;  this  is  error,  and  (hall  be  reverfed  xheloal's 
by  writ  of  error,  and  not  by  plea;  for  he  may  have  warrant  in  the  Dig. of 
chancery,  which  cannot  appear  of  record  in  bank*     Br.  Udagary,  Writs,  lib . 

i,l.ii.citesnH.4.34.  "^"L^* 

S.C. 

4*  If  the  exigent  bears  tejle  before  the  \th  day  of  the  plurles  ca-  s.P.inC.B« 
piaSy  this  may  be  reverfed  in  banco  by  plea  upon  the^-view  of  the  re~  Theioal's 
^ords  without  writ  of  error,  fir.  Utlagary,  pi.  1 1.  cites  1 1  H.  4.  34.     ^rfts**  Uh. 

XI.  cap.  4«  f.  5.  cites  Mich.  4  H.  4.  19. 19  H.  6.  44.  and  39  H.  6.  29* 

5.  An  infant  outlawed,  and  l^e  who  was  not  within  the  \feas  at 
jhe  time  of  the  outlawry^  may  avoid  it  by  plea  without  writ  of  er- 
for;  per  Hank.     Theioal's  Dig.  of  Writs,  Kb.  11.  cap.  4.  f.  6. 
cites  Mich.  3  H.  5.  Utlagary,  ii. 

6.  It  viras  held  per  Cur.  except  Babington,  that  where  one  is  out- 
lawed, and  it  appears  of  record  that  there  were  but  two  capias* t 
awarded^  if  he  comes  iki^fame  term  that  the  exigent  is  returned,  the 
outlawry  Ihall  be  annulled  wiihouk  writ  of  error.  Thelod's  Dig, 
of  Writs,  lib.  n.  cap.  4.f.  10.  cites  8  H.  6.  38.  and  11  H.  6.  67. 
33  H.  6.  45.  ^nd   37  H.  6.  19.  but  cites  Mich.  S  E^  4.  xi6. 

^ontra. 

7.  If  one  be  indiaeim^outlawtdinone  county,  zn<i^^j~,^^^  ..^  ^^^^ 

the  infanunt  U  i,  afnUng  inanotb^  ^S^'^l^  b  CE  t^^ 
tnta  the  county  wber^  be  u  ahtitugy  the  w^rCV  "'IT   „    -^  ^  Br  iftifc. 
Without  writ  of  error,    Theioal's  Dig.  of  Writs,  lA.  ii.  cap.^4.  "^^^^^^ 
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cites  39  H.  f.  II.  cites  Trin.  ii  H,^  6.  67.  19.  but  cites  39  H.  6.  contra^ 
6. 1.  contra  and  that  the  words  of  the  ftatute  of  8  H.  6.  cap.  lo.  (hall  be  Co 
r/.o!r";„d    intended. 

Choke«  that  if  one  comes  by  capias  utiagatum  and  is  outlawed  in  one  coonty  where  he  dwells  in 
another  county,  and  no  proclamation. is  made  in  the  county  where  lie  inlu&bics,  the  outlawry  is 
void ;  and  yet  it  fliall  not  be  rcvcrfcd  without  writ  of  error.   ■  S.  p.  Theloai's  Dig.  of 

Writs,  lib.  ix.  cap.  4.  f.  18.  cites  xi  H.  6.  and  12  H.  6.  8.  and  fays  it  was  agreed  by  the  court. 
But  it  was  held  by  Hufley  and  Jenny,  in  B.R.  that  one  wiUnved  of  felony  upon  the  capias 
Utlagatum,  may  fay  that  be  vtas  ahiding  in  another  vUl  in  tbefamt  county,  ahfjae  00c f  that  there  is  anyfiub 
vill  in  the  fame  county  ns  is  fupp'fed  by  the  indi^ment,  without  being  put  to  fue  writ  of  error.  Theloai's 
pig.  of  Writs,  lib.  xi.  cap.  4.  f.  zk  cites  Mich.  X2  £.  4.  37.  ■  S.  P.  Ibid.  S.  15.  cites  39 
H.  6.x. 

8.  But  in  B.  R.  in  appeal^  one  fuppofed  to  he  dwelling  at  Chcjler 

and  outlazuedy  was  not  admitted  to  fay  that  no  capias  j^r^againft  him 

in  the  county  of  Chcfler^  and  fo  to  avoid  the  outlawry  without  writ 

of  error.     Theloai's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.  11.  cites 

Mich.  19  H.  6.  2. 

Utf  ^^  9*  ^^  ^^^  ^^  outlawed  by  name  cf  J,  prior  of  C.  in  the  county  of 

pi.  34.  cites  ^'  ft^^^  ^^^  fiy  ^^^^^  *f^^^^  i^  ^^  f^^^  P^'io^  ii^  the  county  of  K.   but 

39  H.  6.  X.    may  fay  that  he  is  J.  prior  of  C,  in  the  county  of  S.  abfque  hoc^  that 

he  is  prior  ofCin  the  county  of  K.  Br.  Error,  pi.   106.  cites 
19  H.  6.  I.  [39  H.  6.  I,  b.  pi  2.] 

10.  One  was  returned  quint 0  exailus^  who  came,  2iV\Afaid  that  he 

had  rendered  himfelfin  the  hall  before  the  fifth  county^  and  this  render 

was  found  in  the  roily  by  which  the  plaintiff  was  put  to  count  againft 

him,  and  he  was  not  put  to  writ  of  error,     Thelo^rs  Dig.  of 

Writs,  lib.  II.  cap.  4.  f.  13.  Mich.  21  H.  6.  Utlarie  36. 

'  ButFortcf.        1 1.  One  who  comes  in  by  capias  utlagatum^  xvay  fay  that  there  are 

euc  is  of       ^^Q  JpaUs^  and  none  without  addition^  &c.  to  avoid  the  outlawry 

Thrtwhere    without  writ  of  error,     Theloai's  Dig.  of  Writs,  lib.   ii.  cap.  4, 

one  w.D.    f.  14.  cites  Mich.  22  H.  6,  26. 

of  (uch  a 

parifti,  in  fach  a  county,  gent,  is  putlawcd,  it  is  no  plea  for  him  to  Jrjy,  that  th  re  /ne  divctf  tills 
in  the  fame  pal  ijh,  and  that  be  U  abiding^  in  one  of  them,  to  avoid  the  outlawry  without  writ  of  crrcr  • 
for  he  (hall  be  intended  the  fame  pcrfon,  and  becaufe  the  outlawrv  (hall  be  reve;Tcd  againft  ally 
he  ought  to  have  writ  of  error*  Theloai's  Dig.  of  Wriis,  lib.  11.  cap.  4.  f.  15.  cites  30 
H.  6.  a. 

r  "^St  1       ^^'  Note  per  Afliton  and  Moile  J.  that  he  who  comes  in  upon 

s  P  ibd  outlawry  at  the  day  of  the  return  of  the  writ^  (hall  reverft;  it  by  plea 

pi.  6*7.  cites  in  matters  apparent^  2S  fuperfedeasy  omiffton  ofprocefs^  &c.     Br.  Ut-i 

4E.  4. 43.  lagary,  pi.  2.  cites  33  n.  6.  i.  45. 

•— S  p.  So 

for  other  mstfttr  apparent  in  tU  record;  and  yet  in  fome  cafes  fome  hold  that  in  another  term  the  de.> 

icndant  is  driyen  to  his  writ  of  error.  Co.  Litt.  259.  b. 

S.  P.  unlcfs  .ij.  Contra  of  matter  in  A<^>  ^^  deaths  mifnofmer^  imprifonmenty  at 
it  be  in  cafe  ^^  ^j^^^  ^f  ^^^  outlawry, '&c.  for  of  thefe  he  Is  put  to  his  writ  of 

rndthe7e:-«  error ;  but  otherw^r.  :«■-;«  ♦  «-  R.  as  it  is  faid  there.  ^.  Utlagary, 

£^,  he        Pl.  o       •       ^O"'"'!.  45- 

may  piciri  "•    Oo.  Litt.  2?q.  h  -  Tl  fepmc  ir*.        n 

favorem  vita,  an  outlawry  of  treafon  or  felfrnv  mf T^^^  ^  ^^v^^^,  that  by  the  common  law  ia 
in  prifon,  or  in  the  king^s  fcrvicrb^ont^Ja^^^^^  I  T^^'  '^^*r  '*^^''"  ^'^""'*'"'  ^^! 
againft  him.  2  Hawk.  PJ.C.46o.can  co  ?  I  m  .'  w  '  .^'"™**  *^  ^^^  outlawry  prrnounced 
alreed,  that  no  outlawry  for  an/othc^r  crim;  L v  A  "^  ^^*'J^'"'  ^"^''  '^"  '^l^f  '^ '°  ^^  S*^"^^^"/ 
iSplea  of  auy  matter  of  faft  X^ficver,      '^ '       '  ^'"^  '^^'^'^^  <^<i:^<M^'\  can  boavo^ded  bj 
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aiMi  Moiie,  ano  mat  oi  ocmj^  oyonaya,  nc  inau  not  aiicgc  it  by  pica,  and  fay  chat  he  was  beyond 
fca,  &c.  and  pray  the  fcal  of  his  captain  to  certify  it;  for  this  is  matter  in  faft.  Br.  Utlagary,  pU 
ft.  citrs  33  H.  6.  r.  45. 

•  S.  P.  Br.  Utjngaiy,  pi.  67.  cites  4  E.  4.  43. 

14,  Tt  was  agreed  by  Afliton  and  Moyle,  that  a  man  cannot 
avoid  an  outlawry  by  laying,  that  at  the  time  of  the  outlawry  he 
was  in  the  firvice  of  the  king^  or  that  the  plaintiff  was  then  dead,  &c. 
without  writ  of  error.  Theloal's  Dig.  of  \Vrits,  lib.  ii.cap.  4. 
f.  16.  cites  33  H.  6.  45. 

'  15.  A  man  may  fay  that  nul  tieJ  vill^  without  writ  of  error. 
Theloal's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.  15.  cites  33  H.  6.  51. 
contra  M.  39  H^  6.  i. 

16.  The  original  was  againfi  Jo.  E.  nuper  de  G  in  com.  H.  gent.  aV 
diSlus  Jo.  E.  nuper  de  parochia  SanSfi  dementis  extra  harram  gent* 
and  the  exigent  was  Jo.  E.  nuper  de  parochia  San^li  dementis  extra 
harram  gent.  aV  di^us  Jo.  E.  nuper  de  C.  in  com.  H.'  gent,  for 
which  prepofterous  variance  it  was  held  that  the  outlawry  fliould  be 
reverfed  without  writ  of  error.  Theloal's  Dig  of  Writs,  lib.  11. 
cap.  4.  f.  24.  cites  Mich.  38  H.  6.  3. 

17.  In  the  return  of  the  Iheriff,  it  appeared  that  the  yh  county 
was  held  Monday  the  i\th  day  of  OSfober^  .where  there  was  not 
any  fuch  Monday  14  of  Oftober,  by  which  the  outlawry  was  re- 
verfed by  Prifot,  without  any  writ  of  error.  Theloal's  Dio^.  of 
Writs,  lib.  II.  cap.  4.  f.  25.  cites  39  H.  6.  Error  41. 

i8.  It  was  agreed  per  Cur.  that  a  man  Jhall  net  have  any  plea  S-  P-  IWJ. 

upon  capias  utlagatunt,  which  Jhall  avoid  clearly  the  outlawry  again/l  ^'J^'  *^'^" 

all  perfons ;  and  therefore  where  parcel  of  the  addition  given  by  the  J  Br.^utia- 

ftatute  of  I  H.  5.  is  omitted^  the  party  is  put  to  his  writ  of  errpr.  z^ry,  pi. 

Theloal's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.   18.  cites  Mich.  ^39  34^^^«  ^ 

H.  6.   !•  and  12  H.  6.  8.  and  fays  this  cafe  was  agreed  by  the  bV.  Ernjr,* 

court.  ,  pi.  106. 

cites  19  H. 
6.  I.  ^ut  fays  a  man  may  have  plea  which  dots  not  difprove  the  outlawry  clearly,  as  to  fay 

that  there  is  another  perfon  of  the  fame  name,  ice If  the  county  be  omitted  in  the  addition, 

and  he  comes  the  fame  term  that  the  exigent  is  returned,  the  outlaw  ry  (hall  be  annulled  without 
writ  of  error.  Theloal's  Dig.  of  Writs,  lib.  1 1.  cap.  4.  f.  10.  cites  Hill.  8  H.  6.  38.  and  1 1  H.  6. 
67.  33  H.  6. 45.  and  37  H.  6.  19.  but  cites  Mich.  5  £.  4.  116.  contra. 

1 9.  Certiorari  iffued  to  tie  coroners  of  the  county,  &c.  to  certify  j/"  *  f  -5  8  8 1 
any  outlawry  was  againji  T.  C.  and  to  certify  whaty  when^  and  fT^.  -* 
bow'y  and  matter  of  outlawry  was  certified,  and  this  wasfent  into  manbea«N 
C.  B.  by  mittimus,  which  was  that  the  faid  T.  C.  at  the  5th  coun-  /awrdup9>i 


ty  of,  &c.  held  at  Tuch  *  a  place  in  the  county  aforefeid,  was  de-  ^^'"''^^  '*'" 
manded  in  aaion  upon  the  ftatute  of  8  H.  6.  in  C.  B.  by  A.  B.  and  £;  Zlh!^' 
he  did  not  appear,  by  which  it  was  awarded  that  he  fliould  be  out-  out  martfT.- 


— rr    — '      J    ^— -'-•-  --   " .««  ••Tw^-'—w'^*  ujAi.  iiv,  A«\<»uiu    ut    uut—    f*'  marc  m 

lawed,  and  capias  utlagatiim  was  awarded ;  and  after  came  Jenney,  "/^'  *"*^ 
and  faid  that  the  outlawry  is  not  good ;  for  it  does  not  appear  when  ^"^  "°' 


the  4.th   county  was  held,   nor  in  what  action  the  outlawry  was  pro^  the  day  of 

nounced,  nor  that  exigent  was  awarded -y  therefore  it  fliall  be  intended  ^**^  rt^^^rv^ 

that  no  exigent  was  awarded,  and  prayed  fuperfedeas,  becaufe  er-  ^'cn^^iJuc" 

ronice  emanavit.     And  by  the  beft  opinion,  //  Jhall  be  taken  the  after,  he^ 

be/l  for  the  king^  and  that  exigent  was  awarded^  and  that  the  4  coun--  ^^^^  "^* 

. "  rcvcrfe  jt, 
ties  * ' 


388  ©tiatorp* 

but  by  writ  figs  where  heldy  and  he  demanded  at  them,  and  diat  it  was  upon  a  ccr- 

and  nS^by  ^'"^  original ;  and  i/it  was  other  wife,  vet  it  is  good  till  it  be  re- 

way  of  an-  verjed  by  error  \  for  it  cannot  be  otherwi/e  redrefled  thanby  writ  of 

W;  for  error.    Br.  Utlagary,  pi.  45.  cites  5  £.  4*  116. 

forthtkifig.     Ibid. 

20.  If  a  man  by  exigent  be  demanded  twice  in  the  time  of  one 
kingy  and  three  times  in  the  time  of  another  Vxngj  and  thereupon  out* 
lawed,  this  is  reverfible  by  writ  of  error,  becaufe  the  writ  was 
abated  in  fa£t  by  the  death  of  the  king  \  bat  not  by  plea.  The^ 
loal's  Dig.  of   Writs,   lib.   li.  cap.  4.  f.  26.  cites  Mich.   7 

H.7.S. 

21.  Note  that  if  a  man  he  outlawed  in  B.  R.  without  original^ 

this  may  be  reverfed  there  the  fame  term^  and  contra  in  another  term^ 
for  there  the  party  is  put  to  hts  writoferrory  for  the  outlawry  is  not 
void.  Br.  Utlagary,  pi.  78.  cites  ii  H.  7.  4. 
S.  C.  Cited  22.  An  indictment  for  murder  was  found  againft  £.  and  an 
'^•^M*  ^''  ^^ii^"^  awarded^  but  he  died;  fo  that  he  was  not  convicted  or  at- 
calf's*^'  tainted.  His  executors  brought  a  writ  of  error  to  reverie  the  award 
cafe,  fnys  of  the  exigent,  becaufe  the  king  being  intitled  by  matter  of  re- 
•^  7'*i*h"  cord,  the  exigent  muft  be  avoided  by  matter  of  as  high  a  nature; 
the  writ  of  ^^  '^"ce  the  words  of  the  general  writ  of  error  are  {oi  judicium 
error  well  inde  redditum  fit)  which  it  was  not  in  this  cafe,  they  ihall  have 
lies,  be-  fpccial  writ  reciting  all  the  fecial  matter  as  by  the  precedent  ap- 
thc  award    Pf^»'s«    5  R^P'  m-  ^  '"  Foxlcy's  cafe,  cites  18  H.  7.  B.  R* 

of  exigent      £atOn's  Cafe. 

his  goods 

and  chattels  were  forfeited,  though  the  principal  judgment  never  was  given. 

k 

THeloars  23.  If  a  man  is  returned  outlawed^,  and  it  does  not  appear  that  it 

3^5;  of  ^as  per  judicium  coronal*  the  defendant  (hall  avoid  it  by  way  of 

lib"i i'  P'®^»  without  writ  of  error ;  and  yet  in  London  the  recorder  gives 

cap.  4.  f*!  the  judgment  upon  the  outlawry  by  cuftom,  and  the  coroner  ofteti 

23.  cites  jg  nQt  prefent.    Br.  Utlagary,  pi.  31,  cites  21  H.  7.  33* 

Judgment  in  outlawry  was  idto  per  judicium  --/.  B,  60  C.  armiger'  but  omiis  conmatcr*  mnd  alfo  tb* 
'  words  eomitatus  ^raediai.  The  coui  t  held  clearly  that  both  were  error ;  hot  Ih8  doubt  was,  if 
it  Ihould  be  reverfed  before  writ  of  error  brought.  Montague  thought  it  Ibonld,  becaufe  there  is 
not  any  judgment ;  for  armigeri  cannot  pronounce  an  outlawry^  and  there  cannot  be  error  in 
judgment  where  no  judgment  is.  But  Doderidge  and  the  protlionotary  (aid  it  ought  to  be  avoided 
by  writ  of  error  by  the  courfe-uf  the  court,  though  judgment  be  void{  and  fo  a  fuperfedeas  was 
brought  to  ftay  the  execution  till  error  be  brought  and  the  judgment  avoided.  Psdm.  43.  Micb. 
17  Jac.  B.  R.Anon. 

24.  An  outlawry  in  B,  R,  cannot  be  reverfed  by  plea,  but  ought 
to  be  by  writ  of  error.  It  was  fo  held  by  the  juftices  s  and  the 
clerks  faid  that  fo  was  the  courfe  always.  Cro.  £•  274.  pi.  2.  HilL 
34.  Eliz.  B.  R.  in  Marfh's  cafe.  ♦ 

25.  When  one  i^  malicioufly  and  vexatioujly  outlawed  in  privatiy 
who  appears  daily,  and  may  be  taken,  we  ulually  reverfe  the  out- 
lawry upon  motion ;  per  Wythens.  Comb.  19.  Pafch.  X  Jac.  2. 
B.  R.  Anon. 

26.  Exceptions  were  taken  to  an  outlawry  of  baron  and  feme ; 
I  ft,  becaufe  the  wife  cannot  be  outlawed,  but  waived.     2dly,  Bc» 

r  ^0/>  1  caufe  it  was.  comparuit  for  comparuerunt.     It  was  doubted  whether 

L  i   V  J  this  outlawry  might  be  fet  ajide  by  way  of  exceptions  on  a  motion^ 

The  clerks  of  the  court  affirmed  that  by  the  courfe  of  the  court  in 

the 


the  fame  term  it  might,  but  not  in  another,  withoirt  a  writ  of  error. 
The  court  bdiled  him;  but  faid  he  muft  appear  in  perfon  next 
term,  and  fo  aifign  his  errors.  3  Bulft.  212,  213.  Trin.  14  Jac<, 
Anon. 

27.  R.  was  outlawed  for  felony  before  the  general  pardorty  which 
pardoned  both  the  outlawry  and  the  felony.  The  lord  entered  upon  his 
lands /ir  an  efcheat^  (it  feems  it  was  before  the  pardon)  (b  that  he 
was  fain  to  bring  a  writ  of  error  to  revcrfc  the  outlawry,  that  he 
might  be  reftored  to  his  lands.  Frecm.  Rep.  369.  pi.  476.  Trin. 
1674.    The  King  v.  Richards. 

28.  In  doivery  occ.  the  tenant  pleaded  in  abatementy  that  in  fuch  a 
term  hefued  the  demandanty  per  nomen  de  J  ana  Draycote  tunc  nuper  de 
i.  in  com  D.  and  flie  not  appearing,  ^^  was  waivedy  Wf.  unde  petit 

judicium^  &c.  The  demandant  repliedy  that  die  impetrationis  brevis 
originalis,  upon  which  the  outlawry  was  hsAy/he  was  commorant  at 
S.  in  Oxford/hircy  2nd  traverfed  tnatjhe  was  commorant  then  at  £• 
aforefaid.  And  upon  a  demurrer  to  this  replication  it  was  infifted 
for  the  tenant  that  though  the  outlawry  might  for  this  reafon  be 
erroneous,  yet  it  was  not  void,  nor  voidable,  but  by  writ  of  error, 
or  by  averment  upon  the  outlawry  roll  by  the  party,  who  ought  to 
come  in  in  cuftody,  and  not  by  the  plea  of  the  party  in  this  collateral 
aSiion.  And  the  Court  held  the  replication  not  good,  and  that  the 
matter  of  it  was  not  pleadable  in  this  collateral  a^ion,  and  that  the 
outlawry  (hall  be  in  force  till  reverfed  in  a  proper  manner.  Lutw* 
39.  Hill.  1 1  W.  3.  Draycote  v.  Curfon. 
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(H.  b)     Reverfed,     In  refjpedt  of  Appearance  or 

Superfeaeas. 

I.     TiyTAINPERNOR  in  appeal  was  put  in  exigent  by  default  Bi.ua.isa. 

•*  ^  of  the  party y  who  rendered  himfelfy  and  madefincy  and  it  was  ^*  P*-  8. 
not  inrolled'y  and  after  the  exigent  was  returned  outlawed^  and  the  nrt^stJr- 
Ae{cndsinthrcmg)\tfuperfedeasjealedy  and  writ  of  error  to  annul  the  fedejs,ni.9. 
outlawry,  and  the  Teal  was  broken^  and  bore  date  in  the  fame  term  ^'^^^^  S.  c. 
in  which  be  was  outlawedy  'but  it  was  before  the  outlawry  pronouncedy 
and  the  writing  well  known,  and  the  feal  in  part  of  the  point  well 
known,  and  therefore  the  outlawry  was  reverfed,  and  he  reftored, 
and  fo  it  feems  ^tfuperfedeas  was  never  delivered  to  thejberiffl    Br. 
Error,  pi.  40.  cites  8  H.  4.  7. 

2.  If  a  man  be  outlawed  where  he  hasfuperfedeasy  it  is  error.     Br,  S.  P,  \yhert 
Error,  pL  48.  cites  1 1  H.  4.  34.  *^^«  ^^i^^^^y^ 

'  ^     ^  ,         ^   ^^  ry  was  the 

20  of  July,  and  c!io  fuperfedeas  bore  dat«  the  13  July,  and  prayed  that  the  outlawry  be  annulled^ 
and  Che  plaintiff  being  demanded,  and  making  defanlc,  the  court  awarded  that  he  take  nothing  b/ 
his  writ>  and  defendant  had  reftitution  of  his  goods.    Br.  Utlawry,  pi.  5.  cites  7  H.  4,  i. 

In  fuch  cafe  he  fhall  anfwer>  and  the  outlawry  ihall  he  held  as  null.    Br.  Utlagary,  pL  14.  cites 
II  H.  4.  18.  per  Hanke.'  S.  P.  Br.  Utlagary,  pi.  zi.  cites  19  U.  6.44. 

3.  In  trefpafs  it  was  in  a  manner  agreed,  that  where  exigent  if /before  thi 
iffuesy  znd  the  defendant  fuesfuperfedeasy  and  does  not  deliver  it  to  the-  ^^""^Y^^^ 
Jperiffy  and  he  is  outlawed  after,  yet  this  Ihall  not  grieve  him,  by  riT/dcfcn!" 

reafon 
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dant  pur-     rcafon  of  the  fuperfedeas.    Br.  Utlagary,  pi.   15.  cites   14   H. 

chafes  a  fu-    ^    27^  'm 

but  does  not  deliver  it  to  the  (heriff  before  the  quinto  exa^los ;  yet  if  he  is  retamed  ou:lawed,  ic 
fliall  be  reverfed  fur  that  reafon*    Mo.  73.  pi.  199.  Trin.  6  £Iiz.  Anon. 

r  -^QQ  1       4.  Error  was  afligned,  that  where  2  capiases  ad fatisfaciertdum  if-- 
^  "^  y«.fl^  againji  jf,  S,  and  upon  this  2  exigents^  and  the  defendant  was 

outlawed  notwithjlandingfuperfedeas  of  record^  and  the  flieriff  re^ 
turned  that  the  fuperfedeas  was  delivered  to  him  before  the  5 /A  county^ 
and  ?il{o  if  was  alleged  by  matter  in  fa£f^  that  the  fuperfedeas  was 
delivered  to  the  jheriff  before  the  ^th  county ;  and  for  this  caufe  the 
outlawry  was  reverfed.  Quod  nota.  Br.  Error,  pi.  155.  cites  5 
E.  4.  5. 

5.  The  Jheriff*  returned  upon  the  exigent  before  the  5th  county, 
that  the  defendant  bad  delivered  him  a  Juperfedeas ;  and  thereupon  a 
certiorari  iflued  to  the  coroners,  who  returned  that  the  defendant 
had  not  appeared,  nor  produced  any  fuperfedeas,  but  was  outlawed  ^ 
yet  the  fuperfedeas  being  of  record,  the  juftices  held  the  outlawry 
void.     Mo.  73.  pi.  199.  Trin.  6  Eliz.  Anon. 

6.  Plaintiff  having  commenced  a  proceeding  to  outlawry  againfl: 
defendant,  defendant  gave  notice  to  plaintiff  that  he  had  appeared^  and 
obtained  a  Juperfedeas  to  the  exigent.  Plaintiff'  fear ched  at  the 
compter^  and  no  fuperfedeas  being  allowed  there^  defendant  was  rr- 
turned  outlawedy  who  moved  to  fet  afide  the  outlawry.  On  fhew- 
iug  caufe  defendant  alleged  he  had  entered  an  appearance  with  the 
exigenter ;  but  that  appeared  to  be  unneceffiiry,  and  a  novel  impo- 
fition  by  the  exigenter,  whofe  appearance-book  is  two  years  old  only. 
The  Court  held  that  t\\t  fuperfedeas  is  in  itfelf  an  appearance^  if  de^ 
livcred  to  the  Jheriff  before  the  return  of  the  exigent ;  but  thuat  not 
having  been  done  in  this  cafe,  defendant  is  regularly  outlawed. 
Barnes's  Notes  in  C.  B.  224.  225.  Mich,  n  Geo.  2.  Peach  r. 
Wadland. 


(I.  b)     Reverfed  for  what.     Variance. 

S.  P.The-    I-  pORT.  faid  that  an  outlawry  was  reverfed  lately,  becaufe  it 
itial'sDig.  *     was  dockwray  inllead  of  dockawre.     Br.  Variance,  pi.  go. 

fib.^K  ca      ^^'"  21  H.  6.  7. 

4.f.  29.  '  2.  A  man  was  named  A,  in  the  original^  and  B.  in  the  exigent  i 
cites  Mich,  wherefore,  by  opinion  of  the  court,  it  is  error,  becaufe  there  v/as 
not  any  original  which  warranted  the  exigent  againfl  B.  Brooke 
fays  it  ieems  to  him  that  this  was  in  the  name  of  baptifm^  and  not  in 
the  firnamej  and  therefore  clear  matter.  Br.  Error,  pi.  172.  cites 
16  E.  4.  9.     - 

3.  In  the  original  the  perfon  outlawed  was  named  Launcelot,  and 
in  the  exigent  Lancelot,  The  outlawry  was  reverfed.  Cro.  E.  50. 
Mich.  28  i^  29  Eliz.  B.  R.«  Lancelot  v^  Johns. 

4.  In  trefpajs  by  G.  againft  S.  the  original  writj  and  all  the  judi^ 
eiul  procefs  thereupon^  are  dire^fed  Hcc^Com  JVigorn,  znd  in   the 

flaccr*s 
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fia(ir*s  roll  in  the  margin^  it  is  Hereford;  and  In  the  body  of  the 
roll  it  is  et  praediA,  G.  obtulit  fe  quarto  die  poft.  £t  vicecx>mes 
modo  mandat  quod  prxdi^l.  S.  non  eft  inventus,  &c.  Ideo  praeceptum 
eft  vicecom'  &c.  and  at  the  capiai  returned^  it  is  entered  in  the  roll 
as  before,  viz.  Hereford;  whereas  the  capias  is  dire£^ed  vicecom' 
Wigorn'  as  it  ought  to  be.  Day  was  given  to  maintain  the  out- 
lawry, and  a  recordatur  of  what  eftate  the  roll  was  in  then,  for 
doubt  of  amendment  by  rafure,  &c,  was  made  at  ths  prayer  of  the 
defendant's  counfeU  a  Le.  120.  pi.  166.  Hill.  30  Eliz.  C.  B. 
Grove  v.  Sparre. 

5.  Error  to  reverfe  an  outlawry  in  trefpafs.     ift.  The  plaintijf 
in  the  original  was  named  BameSj  and  in  the  exigent^  Bernes ;  fo 
an  (e)  for  (a).  Gawdy  held  it  no  error,  becaufe  it  was  in  the  name 

of  the  plaintiff.    Fenner  contra;  for  the  exigent  iiTued  at  the  fuit  f  '^gi  1 
of  a  wrong  perfon.     idly.  The  original  was  blaha  fua,  and  the 
exigent  was  blada;  and  this  was  held  a  plain  variance,  and  the  out- 
lawry reverfed.    Cro.  Eliz.  240.  pi.  lO.  Trin.  33  Eliz.  B.  R. 
Elfden  and  Page  v.  Barnes. 

6.  The  defendant  was  indited  by  the  name  of  W.  y.  George^  and 
in  the  exigent  be  was  named  ff^.  Georgey  leaving  out  J.  and  upon  a 
Writ  of  error  to  reverfe  this  outlawry,  Coke  Ch.  J.  held  it  apparent 
error.  Roll.  Rep.  313.  pi.  23.  Hill.  13  Jac.  B.  R.  The  Kjng  v. 
George. 

7.  Error  afligned  was,  becaufe  in  the  original  writ,  ahd  all  the  ^^^'  "*• 
proceedings,  (he  is  named  Agnes  Gargrave  of  Kingjley  in  comitat.  thecxtecai 
Ebor.     And  in  the  exigent  flie  is  named  nuper  deKingfley^     This  was  Gar- 
"was  held  to  be  caufe  of  reverfal.     Cro.  J.  570.  pi.  4.  Trin.  18  Jac.  grave  do 
B.  R.  Gargrave  v.  Markham.  ^^j^*" 

Kitirfy:  and  that  this  variation  in  the  letter  (g)  made  it  error,  and  for  that  reafon  it  was  re- 
verfed. ' 


(K.  b)     Reverfed  for  what.     Wrong  Abbreviation. 

I.  /^NE  outlawed  moved  to  reverfe  the  outlawry  upon  thefe 
^^  exceptions,  ift.  Inftead  of  proxim^  there  is  ufed  px.  for 
an  abbreviation  of  it,  xvithout  any  dajb.  2dly,  Inftead  of  infra  for ^ 
the  abbreviation  of  infra  fcriptam,  there  is  ufed  infra  fr.  And  for 
thefe  exceptions  it  was  quafhed.  Sty.  182.  Mich.  1649.  Cof- 
well's  cafe. 

2.  W.  was  outlawed  in  an  adion  of  trefpafs.  It  was  moved  to 
reverfe  the  outlawry,  becaufe  in  the  exigent  it  was  utlejl.  being  put 
fpr  an  abbreviation  of  utlagatus  efl;  and  upon  this  exception  it  was 
reverfed.     Sty.  227.  Trin.  1650.  Cuftodes  Libert.  &c.  v.  White. 

^ee  the  ftatute  of  4  Geo.  2.  cap.  26.  and  6  Geo.  2.  cap,  14.  as  to 

Abbreviations. 
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(L.  b)  '   Reverfed  for  what.     Falfe.  Latin. 

X.  vp  R  R  O  R  to  reverfe  an  outlawry.     The  error  afligned  was, 

•*-'  becaufc  the  capias  was  Efte  Edmunda  Jndej-fon^  fo  as  5".  was 

^         wanting ;  for  the  tejJe  is  the  warrant  of  the  writ ;  and  fo  it  is  of 

judicial   writs;  and   therefore   the  outlawry  was   reverfed.     Cro. 

Eliz.  592.  pi.  31.  Mich.  39  &  40  Eliz.  C,  B.  Grondy  v.  If- 

charn. 

2.  Error  to  reverfe  an  outlawry  in  debt  after  judgment.  T'hc 
firft  error  afligned  was,  becaufc  the  writ  of  exigent  being  direSIed  ta 
the  Jheriffi  of  the  city  of  Lincoln^  the  writ  is  quod  capias  corpus 
ejus,  ita  quod  habeas  corpus  ejus ;  whereas  they  being  2  fherifis^ 
the  writ  ought  to  have  been  capiat  is  ^  habeatis,  Sed  non  alloca- 
tur 5  for  they  both  be  but  one  officer  to  the  court;  and  although  in 

s*c"  ^^a'   '^^  ^^^  ^f  ^^^  '^^^^  '^  ^^  ''^  ^"^^  habeatis  ibi  hoc  breve,  yet  there  is 
sIp^'*^       no  repugnancy;  for  it  is  good  both  ways.    Cro.  J-  576.  pi.  4, 
Tj^in.  10  Jac.  B.  R.  Gargrave  v.  Markham. 

3.  Another  error  affigned  was,  becaufe  the  writ  mentions  quas  r/- 
cuperavit  verfus  enm^  where  it  ought  to  have  been  earn :  And  it 
was  held  that  this  vras  fufficient  caufe  to  reverfe  the  outlawr}'. 
Cro.  J.  576.  577.  pi.  4.  Trin.  18  Jac.  B.  R.  Gargrave  v. 
Markham. 

r  ^02  T      ^*  ^^  another  error  afligned  was,  that  it  was  infra  noninatay 
^  ^^     •■  inftead  of  infra  nominata^  [an  N.  for  an  M.]  and  therefore  it  was 
reverfed.    Palm.  122.  S.  C. 

5.  And  another  error  was  wamata  for  waviata  j  and  therefore  it 
was  reverfed.    Ibid.  S.  C. 
Litt.R€p.^        6.  An  outlawry  was  reverfed,  becaufe  the  writ  vns  pracipimus 
150.  s.  c.    //i/j  where  it  fliould  be  praecipimus  voblsyit  being  to  the  fherifFs  of 
London.     Het..93.  Pafch.  4  Car.  C.  B.  Anon. 

7.  One  was  outlawed  after  judgment  in  debt;  exception  was 
taken,  that  the  writ  to  the  fheriir  was  pracipipimtis  vobisf  inftead  of 
pracipimus  vobisy  and  the  year  of  the  Lord  is  in  figures •  Roll 
Ch.  J.  laid,  if  the  word  be  praecipipimus,  then  there  is  no  command 
to  thejheriff'y  for  that  word  fignifies  nothing;  therefore  let  the  out- 
lawry be  reverfed,  and  judgment  affirmed.  Sty.  334.  Trin.  1652. 
Griffith  v.  Thomas. 
AndibjJ.  8.  Outlawry  for  trefpafs  was  reverfed,  becaufe  it  was  utlegatus 

fays  that      fff  for  utlagatus.    Lev.  164.  Pafch.  17  Car.  2.  B.  R.  tl^e  King  v* 
r?l'       Worms. 

verfed  for  Che  Came  between  the  Kihg  and  Plsytrr;  and  another  alfo  between  the  Ktir# 
AXJL>  Co\f  LVy  for  the  fame  caufe. 

See  the  ftatute  of  4  Geo.  2.  cap.  26.  and  6  Geo.  a.  cap.  14.  fof 

proceedings  to  be  in  Englifli. 


(M.  b)  Rc^ 


Otlatorg*  392 


^M*  b)     Revcrfcd  for  what.     Error  in  the  Procefs 

and  Proceedings. 

t.  T  N  treQ>a(s,  it  was  agreed  that  if  a  man  be  outlawed  where  a 
■*■  capias  is  wanting^  he  ihall  reverfe  the  outlawry  by  this  omif- 
fion  of  procefs.  Br.  Omiffioii)  pL  6.  cites  3  H.  4.  5. 

2.  Want  of  warrant  of  attorney  of  the  plaintiff  \n  a  fuit  in  which 
the  defendant  is  outlawed  is  error.     Br.  Error,  pL  48.  cites  1 1  H. 

4-34- 

3.  Where  the  exigent  bears  tefte  before  the  4th  day  of  the  pluries  Oiitlawry 

capias  it  is  error. '    Br.  Error,  pi.  48.  cites  1 1  H,  4.  34.  tyofihT 

exigent,  and  bfjort  the  ^b  day  is  error.    Br.  Jours,  pi.  7.  cites  33  H.  6.  42* 

4.  Trefpafs  again/!  twoy  the  one  came  by  dijfrefs  and  pleaded  not 
guiltyj'and  was  found  guilty,  and  the  other  is  outlawed  upon  exigent 
where  no  pluries  capias  is  returned-,  this  was  held  error  by  Radford. 
Br.  Error,  pi.  54.  cites  9  H.  5. 9. 

5.  Debt  againft  two  who  were  outlawed,  and  brought  writ  of 
error,  becaufe  the  premiss  of  the  original  was  pracipe  loth  quod 
reddant  40 1.  by  joint  praecipe,  and  il  the  reft  was  praecipe  the 
one  quod  reddac  20 1,  and  praecipe  the  other  quod  reddat  20 1.  and 
therefore  the  outlawry  was  reverfed.  Br.  Error,  pi.  67.  cites 
7  H.  6.  27. 

6.  A  man  was  indited  oftrefpafs  by  the  name  of  y,  N,  ofD.  &c. 
of  trefpafs  done  die  "Jovis  proximo  pojl  diem  Pentecofies ;  and  it  was 
afSgned  for  error  that  the  day  is  not  certain,  for  all  the  week  is 
Pentecoji.  Et  non  allocatur ;  for  the  day  of  Pcntecoft  is  the  Lord's 

'day  only  5  by  which  be  [aid  that  in  the  county  are  D,  magna,  and 
D.  parva,  aifque  hoc  that  there  is  any  D.  in  the  fame'  county  without 
addition ;  Prift.  And  the  opinion  of  the  court  was,  that  it  fhould 
be  reverfed.  It  feems  that  the  party  was  outlawed  upon  the  in- 
didment;  for  fuch  exception  of  the  vill  is  not  good:  if  .a  man 
appears  and  pleads,  and  be  condemned,  he  cannot  aiiign  it  for  error 
after,  as  it  feems  \  for  of  matter  in  faA,  if  he  appears  he  ought  to 
plead  it.  Contra  where  be  is  outlawed,  or  lofes  by  default.  Note  f  og'7  1 
a  diverfity  as  it  feems,  but  in  this  point  35  H.  6.  and  5  E,  4.  vary.  ^  ^^^  ^ 
Br.  Error,  pi.  69.  cites  7  H.  6.  39. 

7.  In  debt  the  exigent  was  returned  off.  Trinit.  and  the  defendant 
returned  outlawed  at  the  Sth  county  held  the  ilth  day  of  July,  where 
the  firft  day  of  the  return  was  the  lOth  day  of  July,  andfo  outlatv^ 
ry  after  the  Jirjl  day  paffed  and  before  the  ^d  day,  at  whidi  it  is 
ufed  to  certify  the  return  -,  and  yet  ill,  and  therefore  the  outlaw- 
ry was  reverfed  for  tins  default.  Br.  Jours,  pi.  84.  cites  31 
H.  6. 6.  •  / 

8.  Capias  was  returned Mon  eft  inventus  without  more,  and  no 
name  of  the  Jheriff  put  to  the  writ,  and  upon  this  the  defendant  was 
outlawed,  and  therefore,  per  Cur.  it  is  error^  and  fhall  be  reverfed. 
Br.  ErroTi  pi,  2.  cites  26  H.  8.  3. 

F  f  2  9-  In 
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SjC, cited        g.  In  the  writ  of  exigent  m  place  was  tnentloKed  where  thtjherlff 

in  cai/of  ^^^  ^^  *^^^  '^^  ^^^'j  ^  ^^^^  ^^  cannot  know  into  what  court  to 
Ferrers  v.  bring  the  body.  And  upon  this  being  affigned  for  error  a  judg- 
EngWh,      mentwas  reverfei     Cro.  E.  104.  pL  11.  Trin.  30  Eliz.  B.  K. 

and  dates      r«    r  c-. 

it  that  a       ^«*ar  V.  Stone.  t 

capiat  iffaed  out  of  C.  B.  in  tins  form,  viz.  ita  quo<'  habeas  corpus  ejus  coram  juAiciariis,  omitting 
(apud  Wcftmonaftcrmm)  and  ihU  was  icvcrfcJ  for  error. 

10.  Judgment  was  given  in  debt  againjl  A,  and  B.  and  a  ca.  fa, 
ijfued  again/}  A.  only^  and  he  was  outlawed,  and  afterwards  brought 
error  to  reverfe  the  outlawry  5  and  becaufe  it  ought  to  have  been 
awarded  againft  both,  the  court  reverfed  the  outlawry.  Cro.  E.  648. 
pi.  3.  Hill.  41  Eliz.  B.  R.' Beverly  V.  Beverly.   . 

11.  Judgment  in  debt  for  80/.  th^  fher  iff  levied  20  L  part  hyfi.fa, 
on  the  goods  of  the  defendant,  and  returned  the  fame  on  record^  but 
non  conftat  by  the  record,  whether  the  plaintiff  had  received  it,  or 
no;  afterwards  Xht  plaintiff  fued  forth  a  ca.  fa.  for  the  whole  8o7. 
upon  which  the  defendant  was  outlawed  j  but  it  was  rcveifed  by  a 
writ  of  error,  becaufe  it  appeared  on  the  record,  that  the  execution 
was  already  made  for  io  1.  part  of  the  80 1.  fo  that  the  ca.  fa.  (hould 
have  been  but  for  the  60  J,  Goldfb.  148.  pi.  7c.  Hill.  43  Eliz. 
Anon. 

12.  One  outlawed  for  not  repairing  a  bridge,  was  named  in  the 
indSmcnt  and  exigent  W.  R.  miles  de  comitatu  Middlefex^  whereas 
it  (hould  have  been  de  (fuch  a  place)  in  comitatu  Middlcfex^  and 
fo  allege  fome  place  certain  within  the  county ;  and  for  that  caufe 
the  outlawry  was  reverfed.  Cro.  J.  616.  pi.  2.  Trin.  19  Jac.  B.  R. 
Sir  William  Read's  cafe. 

^s^'^s*?*  '^*  Error  was  afligned  to  reverfe  an  outlawr)',  for  that  the  w- 
faysthfsap.  i^^^  was  returned  on  the  fame  day  it  hears  date^  which  ought  not  to 
pearedioL  be;  and  for  this  caufe  it  was  reverfed.  Cro.  J.  66c.  pi.  10.  HilL 
the  rccoM,    jq  Jac*  B.  R.  Archer  v.  Dalbie. 

andiserrofy  "^ 

becaufe  the  party  tias  all  the  day  to  come  in  upon  the  exigent,  and  render  hircfclf ;  and  the  out- 
lawry was  reverfed  by  agreement  of  all  the  juhices. 

14.  An  outlawry  for  high  treafon  was  reverfed,  upon  the  ex- 
ception that  it  did  not  appear  where  the  firfi  court  was  held. 
12  Mod.  542.  Trin.  13  W.  3.  the  King  v.  Yates. 

1 5-  The  error  affigned  to  reverfe  an  outlawry  was,  becauie  in  the 
fecundo  exa£l.  it  does  not  appear  where  the  county  court  was  held\ 
and  for  that  reafon  it  was  reverfed.  11  Mod.  173.  pi.  15.  Eaft. 
7  Ann.  in  B.  R.  the  Queen  v.  Cope. 

[  394  ]  (N,  b)     Reverfed  for  what.     Error  in  the  PrO" 

clamations. 


» 

t^  ^?""    ^*   A  ^  outlawry  was  reverfed,  becaufe  the  writ  of  proclamation  did 
(k\n  ^  "^  not  mention  to  what  fheriff  the  defendant  fhould  render  himf elf ^ 


This 
to 

BendU  14.    D.  206.  a«  pi.  10.  Mich.  3  &  4  Eliz.  in  cafe  of  Belly  v.  Alger, 
pi..f5.        feys  fuch  precedent  was  fhewn  in  H.  8th's  time. 

Mich.  16  * 

H.  8.  Banidcrv.  Godley. 

2.  A/^r^ 


■ 
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2.  A  proclamation  was  direded  to  the  (heriff  again  ft  J.  H.  and  the  I>-  *o6.  a. 
writ  was  returtiid  tali  die  ad  comitatum  meum  tentum  in  the  Jhirehall^  Mich  \  & 
^f,  proctamationem  feei^  ac  eodem  die  ad  generalemfejponemj  ^c,  pro^  ^  Eliz.  s.  p, 
clamationemfeciy  &c.     This  was  pleaded  in  reverfal  of  the  outlaw-  Bsllv  v. 

*  ry,  becaufe  thefe  proclamations  were  made  at  one  day,'  whereas  the  ^herc'the 
writ  was  (tribits  feparalibus  diebus,  &c.)     And  die  fheriiF  was  outlawty 
amerced  40  s,  for  his  ill  return.     Goldlb.   iii,  pi.  17.  Mich.  30  wasrcver- 
4c  31  Eliz.  Anon.     '  writ'rf'''"* 

error,  becaufe  thofe  words  (faft*  trihug  feparalibus  diebu'^,  nnde  una  proclarnatio,  &c«  were  omit- 
ted by  the  peg^igence  of  the  exi^enter  ;  (o  chat  the  writ  diJ  not  hear  any  fenfe  according  to  the 
inrent  of  the  Hatute  of  H.  6.  Bendi.  8t.  pi.  137.  WW,  3  Eliz.  S.  C.  the  pleadings,  a..d  out- 

lawiy  reverfed. 

3.  Error  afiigned  was,  becaufe  there  was  not  any  proclamation  in 
the  county  where Jhe  inhabited:  fed  non  allocatur  j  for  it  is  not  ne^ 
cejfary  ijp  an  exigent  after  judgment^  when  flie  once  appeared,  but 
upon  the  firft  procefs  only.  Cro.  J.  576.  577.  pi.  4.  Trin.  8  Jac. 
i^  B.  R.  Lady  Gargrave  v.  Geri'aie  Markham. 


^5 


(O.  b)     Reverfed   for  yvrhat.     In  general. 

E,  3.  cap^  13.  IJ^  N  A  CT  S,  that  nonefl)all  avoid  an  outlawry 

>  ^  by  the  Jheriff's  untruly  certifying  imprtfon^ 


ment. 

2.  Outlawry  was  reverfed,  becaufe  the  defendant  was  outlawed  Br.Eiror, 
upon  indi^ment' after  charter  of  pardon  granted  to  him  by  the  king;  pi- 5M»i«»  ^ 
and  therefore  the  outlawry  upon  indi£tmcnt  reverf-id.     Quod  nota. 
Br.  Utlagary,  pi.  16.  cites  9  H.  5.  14.  15. 

3*  Judgment  in  outlawry  was  ideo  per  judicium  A,  B,  and  C, 
armigevy  but  omits  coronator^  and  alio  the  words  comitatus  pradi^ii^ 
the  Court  held  clearly  that  both  were  errpr.  Palm.  43.  Mich.  17 
Jac.  B.  R.  Anon. 

4.  An  outlawry  was  reverfed,  becaufe  the  time  zuhen  the  court  was 
faidto  be  held  was  in  figures,     i  Keb.   128.  pi.  83.  Mich.  18  Car. 

2.  B.  R.  The  King  v.  Tufton. 

5.  Error  was  alfigned  of  an  outlawry,  that  it  was  per  judicium  co- 
ronatiruniy  and  dot.i  not  fay  domini  regis.  Scd  non  allocatur, 
^dly.  It  was  ^^to.  exa5i,  ad  com.  meum  apud  Wejlminfler^  and  doth 
not  fay  ad  com,  meu?n  Middlcf^x 'y  which  per  Cur.  is  error.  2  Keb.- 
157.  pi.  43.  Hill.  18  &  19  Car.  2.  B.  R.  The  King  v.  Abrahall,  , 

6.  On  a  motion  to  fet  afide  an  outlawry,  the  Court  held  that 
the  defendants  own  affidavit  of  his  being  a  vijible  perfsn^  without  a 

like  aff davit  by  his  neighbour s^  is  not  a  fufficient  foundation  ^^  ^^'  f  ^q  -  1 
afide  an  outlawry.  Rep.  of  Pracl.  in  C.  B.  151.  Trin.  II  &  12  L  39:)  J 
jpeo.  2;  Bennet  v.  Skinner  and  Sydenham. 


F  f  3  (P.  b)  Re- 
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(?•  b)  Rcvcrfal  againji  one.     In  tobat  Cafes  another 
jhall  take  Advantage  thereof,  and  How* 

Ibid.  pi.  7.     I,    J^  OU  R  were  outlawed  in  trefpafs^  and  the  exigent  was  not  re^ 

cites      .  j^  turnedy  and  dne  came  and  had  writ  to  certify  the  outlawrjy 

■m,  .  and  had  it  certified^  and  had  charter  of  pardon  zxii  fctre  facias  againjf- 

the  plaintiffs  ^nd  the  Jheriff  returned  him  deady  and  he  went  quit,  by 

which  the  others  came  after  with  pardon^  and  went  quit  by  this  re^ 

turn  ofdeathy  without  icire  facias  againft  the  plaintiff.    Quod  nota^ 

but  this  cafe  is  not  in  the  printed  book,    Br.  Utiagary,  pi.  66.  cites 

7  H.  4.  30.  and  9  H.  4.  i.  3.  7. 

Br.  Error,         2.  Jffile  by  2  a^ainfl  2,  who  were  outlawed  upon  capias  pro  fine^  an4 

pi. -*8.  cites         .        r  '^        L        A    j'/r-r  r      j      '^l  t  j  j 

7  H.  4.  50.  exigent  upon  it,  where  the  dijjeifin  was  found  with  force  \  and  one  /fe- 

— S.  p.  by  fendant  brought  error  y  becaufe  dijfeijin  with  force  was  pardoned  by  par^ 

Gafcoignc.  Uament  J  and  it  was  not  inquired  whether  the  diffeifm  was  after  the 

fays  qu^e  p^^^ony  or  noty  therefore  error,  and  the  party  plaintiff  wamedy  &  nil 

inUc ;  U)v  dicit  J  and  therefore  the  outlawry  was  reverfed  j  and  after  the  other 

it  fecms  defendant  brought  other  writ  of  error  upon  the  fame  errory  and  the  out^ 

vcral  out-^  /^tf  ry  was  reverfed  without  warning  the  plaintiff y  for  he  is  ejlopped 

lawries  in  by  the  nihil  dicit  againji  the  firjly  becaufe  it  is  of  one  and  the  fame 

themfclvcs,  difleifin  j  and  alfo  the  outlawry  is  but  the  *  fuit  of  the  king ;  quod 

u^^'onf  n°t^  Br.  Eftoppel,  pi.  57.  cites  7  H.  4.  40. 

and  the  fame  diffeifin,  and  they  at  the  firft  did  not  maintain  thediireifin  to  be  after  the  pardon^  and 
fo  cannot  maintain  it  now.  Br.  Utlagary,  pi.  6.  cites  S.  C. 

•  Where  the  writ  of  fcrror  is  of  the  outUwry  only,  it  is  the  fuit  of  the  king  only  ;  and  therefore 
the  party  (hall  not  be  warned.  But  tuUxe  the  writ  of  error  is  of  the  outiawy,  and  of  tbi  judgment ^  the 
pany  fliall  be  warned.   Br.  Utlagary,  pi.  6.  cites  S.'C. 

3.  It  was- adjudged,  that  where  3  are  outlawed  in  the  fame  fuit 

jointlyy  if  the  outlawry  be  reverfed  for  matter  apparent  at  the  fuit  of 

any  of  them,  the  others  fhall  take  advantage  of  this  reverfal.     The- 

loal's  Dig.  of  Writs,  lib.  i.  cap.  15.  f.  21.  cites  Hill.    21  H.  6,  foL 

30  &  31.  and  T.  8.  fol.  2.  Utlawry  17. 

4.  Debt  agairf/l  2  by  fever alpracipeSy  naming  them  of  D.  and  they 
wer^  outlawedy  and  the  one  was  taken,  and  pleaded  that  no  fucb  villy 
and  had  fcire  facias  againft  the  plaintiff  vfho  faid  that  there  isfuch  a 
villy  ?Lnd  found  againji  the  plaint  Iffy  and  defendant  went  quit.^  And 
after  the  other  defendant  was  taken,  and  pleaded  the  fame  pleay  and 
had  fcire  facias  againft  the  plaint  ffy  who  made  defaulty  by  which  the 
defendant  would  have  had  advantage  of  the  firft  record.  Per  Prifot, 
the  kingjhaii  not  be  czjicludcd  by  the  firjl  verdiSl  j  for  the  king  was 
not  party  to  it;,  nor  this  defendant  fliall  not  have  advantage  of  it, 
for  he  is  a  ftranger.  And  Laicon  accorded ;  for  by  them  the 
plaintiff  ?nay  reverfe  the  firft  record  by  attaint y  and  therefore  it  is 
not  rcafon  that  the  other  defendant,  who  was  not  party,  fhall  have 
advantage  of  this  record.  Br.  Eftoppel,  pi.  223.  cites  33  H.  6. 
51,52. 


(Q.b)  Pro- 
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(Q^b)  Proceedings  and  Pleadings  after  the  Outlawry 

reverfed.     How. 


ing  he  has  charter  otpardfon.     Br.  Utlagary,  pi.  17.  Cites  38  £• 

3.  21. 

2«  In  dehty  if  the  defendant  is  outlawed^  and  afterwards  purcha^  But  where 
Jes  charter  of  pardon^  and  fcire  facias  againjl  the  plaintiffs  and  i"  ^^^ 
pleads  with  the  plaintiff  to  me  a£lion,  hejhall  not  be  received  after*  ^^*"'^^^ 
tijards  tojhew  that  procefs  was  difcontinued^  for  that  there  were  only  outiawtdyemd 
%  capias's  before  the  exigent;  per  opinionem.    Thcloal's  Dig.  q{ iu(d\\\eix 
Writs,  lib,  14.  cap.  11.  f.  2.  cites  Hill.  3  H.  4.  10.  "f^^^d 

Jc'irefnciaSy  and  afterwards  ^ere  ruiivedto  abate  tb$  •writf  hacaufe  it  tvas  againji  4  by  ajJnt  ptanipet  and 
h  appeared  that  anolU'iVtiS  bound  nviih  tbim,  got  namfd  in  the  •u/rw,  &c.  Fyr  the  court  faiJ  they  fhoiild 
have  the  fame  advantage  now,  as  they  ovight  to  have  before  the  outlawry,  &c.  Theloal's  Dig.  o£ 
WritS)  lib.  14.  cap.  21.  f.  3.  cite&  Pafch.  12  U.  4.  21. 

3.  He  that  reverfes  an  outlawry  of  felony  fhall  plead  to  thefelony^  Br.Utlaw- 
and  (hall  not  go  quit  by  the  reverfal  of  the  outlawry ;  for  the  tndiSi*  ^'Js  c^^ 
ment  remains  good^  notwithftanding  the  reverfal.  Br.  Coroite^pl.  27.  Br.  Corone, 
cites  Q  H.  4.  3.  pl«  164- 

■^  '^  cites  18  E. 

4.  9.    That  he  (hall  be  arraigned  upon  the  indi^mcnt.— — Ibid.  pi.  143.  cites  7  H.  7.  5.  S.  P. 

■  Br.  UiVagary,  pi.  44.  cites  S.  C.  He  (haU  atif'zver  to  the  fthny,  becaufe  it  is  tkefuit  of 
tb'kihv.  Br.  Refponder,  pi.  ^3.  ciies  S  C. Cn>.  J.  464.  pi.  12.  Hill.  15  Jac.  B.  R.  Car- 
ter's cafe,  S.  P. 2  Hawk.  PI.  C  462.  cap.  50.  f.  17.  fays  it  is  agreed,  that  after  an  outlaw- 
ry ot  treafon  or  felony  reverfed,  Che  paity  Itaail  be  put  to  pkai  to  the  indictment,  for  Chat  dill  re- 
mains good. 

4.  A  man  was  outlawed  notwithftanding  2l  fuperfedeas  which  he  But  where 
*  had  before  outlawry  pronounced^  and  came  in  perfon,  and  prayed  that  returned^ 

the  outlawry  be  reverfed,  and  fo  it  was.     Quod  nota.     And  upon  outlawed, 

this  the  plain tift'  declared,  and  the  defendant  imparled.     And   fo  who  caim 

fee,  that  upon  the  reverfal  of  the  outlav/ry  the  original  remain^  goody  ^^.."^J'^^* 

and  the  parties  ihall  proceed.     Bn  Utlagary,  pi.  74.  cites  ^,  H.  tlrniX"^^ 

6.  3.  -  Jhcwed  how 

be  budfupir- 
fedcaSf  &c.  and  bad  found  mitinprlje^  ami  this  not-Mlthflandinjr  th  fketiff  bad  returned  him  outlawed,  and  prayed 
that  the  outlawry  he  reverie  J,  and  fo  it  wa-,  and  luas  ml  cowpeiled  to  anjkver  to  the  other  juli,  pindin-r  in. 
tUJ.ttt$i  ctAit;,  ai  prifontr  ;   for  it  was  taken  there,  tliac  be  ivho^s  by  mainpi  ife  is  mprijoner  j  per  Cur. 
Qnod  nota.     Br.  Utlagary,  pi.  35,  cites  39  H.  6.  27. 

5.  If  a  man  be  outlawed  in  debt  or  trefpgfs  at  the  fuit  of  the  party^  Br.  Utlaga- 
and  reverfes  the  outlawry,  he  fhall  not  be  compelled  to  anfwer.  Br.  0'>pl'44- 
Reipondcr,  pi.  53.  cites  '7  H.  7.5.  S  where 

outlawry  i'  revcrfed  in  a  p'-rfonnl  a<5>ion,  the  defendant  (hall  not  anfwer*  But  upon  a  cktrterof 

•  furd&n  he  jhall  anfwer  upon  the  original,  by  the  ilatnte  of  5  E.  3.  cap,  12.  upon  a  fcire  facia*!. 
Contra  at  the  common  law,  and  this  cafe  of  reverfal  is  at  ihc  common  law.  Quod  noia.  Br.,  Rc- 
(jponder,  pi-  53  «ites  ;  H.  7.  5. 

F  f  4  ,     6.  21  Jai. 


I 

I 
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6.  21  yac.  I.  cap.  i6.  enads,  That  in  all  Juch  aSiions  as  are 

direHed  by   this  a£i  to  be  brought  within  certain  times  therein  lims" 

tedy  if  the  defendant  be  outlawed  in  thefuity  and  after  reverfe  the  out'* 

lawYy^  the  piaintiff^  his  heirSj  executors^  or  adminijlrators  may  com^- 

mence  a  new  aSiion  within  a  year  after  fuch  outlawry  fo  reverfed^  and 

not  afier. 

r  1Q7  1       7*  ASion  was  laid,  and  outlawry  was  in  London*     Upon  rever-* 

fal  the  plaintiff  may  declare  in  any  other  county^  be  the  aJftion  local 

or  tranfitory.     3  Lev.  245.  Mich,  i  Jac.  2.  C.  B.  Whitwick  v. 

Hovenden. 

s  P.  by  8.  If  one  be  outlawed  by  procefs  in  an  injormationy  and  comes 

?"^^f*lV      ^"  ^"^  reverfes  the  outlawry,   he    fiu^Jl  plead  iftftanter  to  the  in- 

byAft.V^    formation,     i  Salk.  371.pl.  10.  Mich,  7  W.  3.     The  King  v. 

5  Mod.        Hill. 
341  s.  c. 

V  hicli  was  an  outlawry  in  an  inforniation  for  fending  children  beyond  fea^  to  be  bred  pa- 
pills. 

Ibid,  fays,         g,  H.  was  outlawed  in  two  a^iionsy.  one  of  lol.  and  the  other 

rec?«M^!  ^f  +^  ^'  ^"^  "P^"  reverfal  of  die  outlawry,  the  Court  took  fpe^ 

'    z  nccwas  cial  bail  for  the  firjly  and  an  appearance  for  the  othery  upon  4  & 

taken  pur-  5  W.  &  M.  cap.  18.     2  Salk.  496.  pi,  6.  Mich.  10  W.  3.  B,  R. 

AKintt0  3,    A 
EIiz.  cap.  3.    / 

3  New  10.  If  outlawry  be  pleaded  either  in  bar  or  abatement,  and  the 

A.\xr.  76  V     plaintiff  replies  nul  tiel  record^  and  the  defendant  has  a  day  given  him 
ry,  in  the      '^  bring  in  the  recordy  and  tn  the  interim  the  plaintiff  removes  the  re^ 
very  identi-  cord  by  writ  (f  errory  and  reverfes  the  cutlaivryy  though  the  de- 
cal  words,    fendant  fails  in  bringing  in  the  recortl,  yet  this  fhall  not  be  fa- 
tal and  peremptory  on.  him ;   for  in   the   firfi  cafe,  he  Jhall  have 
liberty  to  plead  a  new  bar  j  and  in  the  fecond,  the  judgment  JhaU 
be  only  refpondeas  oujlery  beCaufe  his  plea  was  a  true  plea  at  the 
time  of  pleading  it,  and  the  plaintiff  was  aftually  difabledfrom  fuing, 
not  having  then  his  liberam  legem.    G.  Hilh  of  C.  B.  162, 163. 
cap.  17. 


(R.  b)  Pleadings  in   Support  of  the  Outlawry)  in 
Advantage  of  the  King,  and  his  Intereft. 

Br.  Scire  I.  WT    S.  of  S.  was  taken  by  capias  utlagatum  at  the  fuit  of  H. 

Facias,  pi.  V  V  •  xvho  fa  id  that  the  day  of  the  writ  pure  hafedy  he  was  dweU 

C^tuid^^vs*  ^^S  ^'  ^'  o^-dnot  at  S.  ajid  prayed fcire  facias  ogainji  H.  and  had  it, 

thatinfiich  and  thc  Jhcr  iff  returned  him  dead}  by  which  it  was  maintained  for 

a  cafe.  21  the  ktngy  that  he  was  converfant  at  S.  prouty  Sec.  and  yox.  fcire  fa- 

dcVeiubnt ^  *'^^  ^^^  ^'^^^f'ded  agairji  the  executor  of  the  faid  H.     And  the 

prryed  fcire  prothoiKitary  faid,   that   it  is   the  flrft   fcire  facias  that  ever  was 

facias,  and  awarded  in  this  cafe  ;  for  per  Brian  clerk,  if  the  party  plaintiff  had 

the  fdrc"**  ^^^"  P^^^y  ^^  ^^^  P^"^  fupra,  and  it  had  been  found  for  the  defend- 
faciisand  ar^tj  the  king  had  been  concluded  ;  and  the  fame  law  of  the  plaintiff, 
the  alias    .   by  his  intendment,  if  he  pleads  againft  the  king ;  and  in  this  cafe  the 
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plaintiiF  (hall  not  be  nonfuited  for  the  advantage  of  die  king;  and  hii;  aad 
that  if  the  pleafupra  had  been  tried  upon  the  original,  nothing  (hould  the  king> 
be  but  to  abate  the  writ ;    per   Brown,  but  here,  after  outlaw-  ^^^} 
ry  upon  fuch  plea,   they   (hall   recover    all,   or   (hall  be  barred*  the  cxcep- 
And  P.  15  £«  3*  the  defendant  was  outlawed,  and  camte  by  ca-  tion  for  the 
pias  utlagatum,  and  pleaded  mifnofmer  of  himfelf,  and  the  plain-  ^"^'  ^^^ 
tiff  confeiTed  it,  and  nothing  was  done  upon  the  conufance,  be-  dweilingat 
caufe  it  was  in  difadvantage  of  the  king.     Br.  Utiagary,  pi.  23.  S.  and  the 
cites  ai  H.  6.  ar.  juaicwfaid 

that  if  he 
had  purchafed  charter  of  pardon,  and  had  fcire  facias,  which  was  returned  nihil,  and  the  alias  fimi. 
liter,  the  charter  (hould  haveheen  .illowed.  But  in  ihe  firfi  caf.:,  if  the  pbintitt' was^prefcnt,  and 
would  confefsthe  exception  that  he  was  not  of  S.  yet  the  traverfe  (hould  be  accepted  for  the  king. 
Br.  Charters  de  Pardon,  pi.  20.  cites  21  H.  6.  7<  ■  -Br.  Uilagar}',  pi.  24.  cites  S.  C.  ■  Br. 
Pren^gative,  24.  cites  21  H.  6.  ai* 

2.  Capias  utlagatum  againjl  J.  N.  of  Haky  who  came  and  faid  \  %Q%'\ 
that  there  is  Hale^  alias  Hales j  and  Bomerhale^  and  Dovehale^  and . 
that  he  was  dwelling  at  Dovehale^  abfque  hoc  that  he  was  dwelling 
at  Hale  aforefaid^  and  the  plaintiff  maintained  his  writ.  And  the 
king's  ferjeants  would  have  demurred  for  the  king^  hecaufe  the  de^ 
fendant  did  not  traverfe  that  there  is  no  Hale^  only  in  the  fame  county.. 
And  per  Laicon,  the  king  has  nothing  to  do  to  demur ;  for  he  is  not 
intitled  but  by  the  fuit  of  the  party.  And  when  the  party  is  con- 
tent, the  king  has  nothing  to  do ;  as  in  decies  tantum  by  W.  M. 
the  defendant  pleaded  an  ill  bar,  and  the  plaintiiF  replied,  and  would 
not  demur ;  die  king  cannot  demur ;  for  he  is  intitled  only  by  the 
party.  And  the  reporter  agreed  the  decies  tantum  \  for  tlie  king 
is  not  intitled  before  jTidment,  but  is  intitled  immediately  by  the 
judgment  upon  the  outlawry,  therefore  by  him  the  king  may  demur. 
But  Laicon  granted,  that  if  the  pluintiff  will  make  default^  or  confefsy 
there  the  king  may  fpcak  in  it ;  but  contra  where  the  party  does  his 
duty ;  for  in  the  one  cafe  there  ;nay  be  covin,  and  in  the  other  not. 
Br.  Uilagary,pl  33.  cites  38  H.  6.  I. 

(S.  b)  Scire  facias.     Necejfary  in  what  Cafes.     And 
Proceedings  and  Pleadings  thereupon. 

I.     A   Man  ouilaiued  of  felony  faid,  that  he  was  imprifoned  at  the  Bt.Sdr*. 
^^  time  of  the  outlawry,  and  it  was  averred  contra  for  theiingj  ^^^^>  P^* 
by  which  fcire  facias  iffued  to  the  lords  mediate  and  immediate,  who  sfc.^*  ^ 
came  and  aver  red  the  imprifonment  to  be  by  covin^  and  the  others  e 
contra,  and  venire  facias  ijjued^  and  the  jury  did  not  conu^  by  which 
procefs  was  continued  thus,  viz.  jurat^  inter  IV.  de  T.  tf  y.  def  qui 

fequitur  pro  dcmino  rege  pon*tur  in  rcfpeSlu^  making  no  mention  of  the 
lords ;  and  the  inqueji  was  taken  between  JV,  7*.  and  f.  of  F.  quife^ 
quitur^  ^c»  and  one  f,  attorney  of  the  one  of  the  lords ;  and  it  wai 

found  that  he  was  imprifoned  by  covin^  and  the  lords  alledged  difcon'* 
tinuance  ofpmcefs^  and  by  judgment  was  awarded  to  cormnence  at  the 

firfi  venire  facias^  where  this  firft  iffued  out  of  the  court,  be- 

cauie 
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cvjifs  tb€  lords  were  How  parties,    Br.   Udagary,  pi.  40.  cite^ 
38  Aff-  17. 

2.  In/cire  facias  upon  ch{frtir  of  pardon  upon  $utlawry^  t\^  defend* 
ant  cannot  allege  difcontinuance  nor  mifcontinuance  ofprocefi  upon  the 
cutlawryy  in  reverfmg  theretf\  for  the  ilatute  is,  that  they  (hall  plead 
upon  the  original,  fothat  they  fhall  not  meddle  with  any  proceft.  Br. 
Difcontinuance  de  Procefs,  pi.  35.  cites  3  H.  4.  io« 

3.  Where  a  writ  of  error  is  of  the  outlawry  onfyy  it  is  thefuit  ofth§ 
iing  onfyy  and  therefore  the  party  Jhall  not  be  warned  \  but  where  the 
writ  of  error  is  of  the  outlawry  and  of  the  judgment'^  the  party  (hall  be 
warned.  Br.  Utlagary,pL  6.  cites  7  H.  4.  39. 

4.  Four  were  oi^tlawed  in  trefpafs  and  the  exigent  was  not  returned^ 
and  one  came  and  had  writ  to  certify  the  outlawry^  and  had  it 
certified^  and  had  charter  of  pardon^  and  fcire  facias  againft  the 
plaintiff'^,  and  the  Jheriff  returned  him  deady  and  he  went  quit, 
by  which  the  others  came  after  with  pardon-^  and  went  quit  by 
this  return  of  deaths  without  fcire  facias  againft  the  plaintiff; 
quod  nota.  Br.  Utlagary,  pi.  66.  cites  7  H.  4.  30.  in  the  writ- 
ten book. 

Br.  Error,  ^,  Scire  facias  upon  a  writ  of  error  to  rcverfc  outlawry,  ^^  Jheriff' 
pi.  44.  cues   ^gfj^^j^gj^  ^/^  ^)jQ  recovered^  dead^  and  the  outlawry  was  reverted 

without  warning  the  executor ;  quod  nota.  Br.  Utlagary,  pi.  9.  cites 

9  H.  4.  I.  3. 
Br.  Scire  6.  A  man  was  outlawed  of  felony,  and  alledged  that  he  was  in  the 

rrdtesS.  king* s  fervice  at  Burdeux  at  the  time  of  the  outlawry  pronounced, 
C^f  Oat-  and  had  *  tvrit  to  the  mayor  of  B.  to  certify  it,  who  certified  accord- 
jawry  of  ingly ;  by  which  he  prayed  to  be  arraigned,  and  could  not,  till  f  fcire 
^^^tV ^r^  focias  againft  the  lords  mediate  and  immediate,  which  was  returned 
verfedtill  that  he  had  no  lord  mediate  nor  immediate^  and  after  he  was  arraigned 
fcire  facias    of  the  felony,  and  pleaded  not  guilty.     Br.  Utlagary,  pi.  10.  cites 

nu  and  imMfduJe  is  nturiuif,  wbtther  the  p^rty  has  lands  or  mt ;  quod  nota  ;  and  it  was  returned  that 

there  were  no  lords ;  for  he  had  not  any  land.    Br.  Utlagary,  pL  44.  cites  7  H.  7. 5 Br-  Scire 

facias,  pi.  i6^  cites  S.  C— S.  P.  Atj;.  Le.  326.  in  Mar(h's  cafe,— S.  P.  Where  tlie  outlawry 
was  for  murdtr ;  per  Holt  Ch-  J.^who  faid  that  he  had  known  outlawries  reverfed  without  fiich 
fcire  facias,  but  that  it  was  a  dnngerous  courfc  ;  for  thongh  the  lords  mediate  and  immediuie,  wnen 
they  me  fumrooned  by  fuch  fcire  facias,  coulil  not  phud  innuHo  tji  errnt»m,  nor  bar  the  reverCd  of  tlie 
judgment,  j^f/  tbty  tnay  plead  rt  leaf  a  orfinei  levied  to  tl»em  by  tbt  outlawed  pcrf on  after  the  outlawry, 
in  bar  of  reilitution  ;  but  fince  they  cannot  maiotain  the  judgment,  fuch  fcire  facias  feems  rather 
of  caution  than  of  neccflity  ;  per  Holt  Ch.  J.  la  Motl.  545.  Trin.  1 3  W.  3.  the  King  v.  Young. — 
S.  P.  by  Holt  Ch.  J.  Comb.  372.  Trin.  8  \V.  3.  B.  R.  the  King  v.  Taylor,  who  brought  a  writ  of 
error  to  icverfe  an  outlawry  of  murder  committed  18  years  ago;  and  afligned  for  error  that  the 
county  court  was  not  held  for  the  county  ;  and  nocwitliAandi*ig  the  fadt  was  fo  long  ago,  the  cUurt 
rtfufed  to  bail  him  in  the  mean  time- 

*[399] 

A.  w:iF  flh/-  y ,  One  was  outlawed  of  felony,  and  the  party  reverfed  it  by  writ 
^'*'/nJs^-'  of  error,  and  it  was  furmifed,  that  he  had  neither  land  nor  tenement, 
mrusflrfe^  and  the  attorney  general  confeffcd  it^  by  which  he  was  difmiffed  without 
tony,  and  fcire  fac'ias  to  be  awarded  againft  the  lords  mediate  and  immediate, 
br^ghtfive  Br^  g^i^^  f^^^^  pi,  ,^^.  cites  4  E.  4.  9. 

error.  Holt  Ch.  J.  faid,  if  U  hath  no  Lnds,  and  it  is  fuggJUd  on  the  rolls  that  he  hath  none,  in  fuch 
cafe  the  att'jrncy^gimral  niiy  confifs  error  withut  a  Jcire  fuctas  to  the  lords  nrediatc  and  immediate,  to 
Ihew  c:ftife  why  he  fhould  not  have  rcftiturioo  ;  but  if  there  are  lands,  then  there  muft  be  fuch  a 
fcire  facias,  f  Salk.  495.  pi.  5.  Hill.  8  W.  3.  B.  R.  Arthur's  cafe.  ■  Ld.  Raym.  Rep.  154. 
S  C.  nccordirg'y. 

Where 
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Where  one  came  to  neverfo  an  outlawry  in  a  cafe  of  inan]er>  upon  amf%§m  •ftU  dtiortuy  gena-ai 
thai  bt  bad  no  lands  or  tenements,  which  coiifefiion  recited,  that  it  fo  appeared  to  him  on  affidavits  ; 
the  outlawry  was  rcverfcd  for  the  common  error,  that  tiic  court  was  not  faid  to  have  been  held  pro 
eom'  withoui  amy  fcire  fMtas  to  ibt  /or^- immediate  and  mediate ;  and  he  was  fent  prifoner  to  the  014 
fiailey.  12  Mod.  663.  Hill.  13  W.  3.  the  King  v.  Bifhop.— <-The  coofeOlon  mull  be  on  recoKd* 
Per  Holt  Ch,  J.  la  Mod.  545.  Trin.  13  W.  3.  the  King  v.  Young. 

8,  He  who  is  outlawed  by  name  ofC,  Faltery  where  he  lays  that  hjs  Br.  Mifnof.- 
name  is  C  H^alter^  and  is  taken  by  capias  utiagatum  (hall  go  by  main-  ™'^' A  ^ 
prifc,  and  (hall  hRve  Jcire  facias  to  try  bis  name,    Br.  Scire  facias,  pL  Brrudaga. 

2.  cites  27  H.  8,  II.  *  ry,pl.  I. 

cites  S*  C— 
Theloal's  Dig.  of  Writs,  lib.  11.  cap.  4.  f.  3.  cites  S.  C.  So  in  trefpafs  againft  J.  Stoke,  who  was 
outiitw€tlM  the  f\iit  of  llie  plaintitf,  and  taken  by  cap.  utlag.  and  fuld  that  bis  name  i>  and  w^ij.  Stokes 
and  MO/  y.  Stoke,  and  had  fcire  facias  a^ainll  xhe  plaintiff ,  who  came  andyuiV/,  tliathe  was^AOWA  hythi 
91U  name  and  by  tbe  uber ;  and  fo  to  iifue.  Br.  Scire  facias,  pi.  186.  cites  14  £.  4.  i6. 

9*  A  man  was  taken  by  capias  utiagatum  in  felony  by  name  of  J.  S.  Br.  Scire  fa. 
gent,  vfhojaidthai  his  name  is  yeoman  and  not  gent,  andfo  is  not  this  ^f^'^^'o  ** 
perfon  who  is  outlawed,^  and  had  the  plea  ^  and  becaufe  it  was  in  appeal^ 
fcire  facias  wa3  awarded  againft  .the  appellant,  if  he  had  any  thing  to 
lay  againft  this  plea,  and  the  defendant  was  let  to  baiU  Br.  Utlagary, 
pi.  42.  cites  5  H.  7.  16. 

10.  A.  held  \2,xA  of  the  queeny  and  was  outlawed  for  murder.     The  i  Hawk. 
queen feifed  the  land  and  gave  it  to  B»  aful  his  heirs.  A,  brought ,  error  ^l«C.46i. 
and  reverfedthe  outlawry.     Upon  reference  to  the  2  Ch.  Juftices,  ^^Vays'ilie 
they  were  of  opinion  that  A.  might  enter  upon  B.  for  there  is  not  any  s.  p.  lias 
record  now  of  the  attainder  to  inforcc  the  party  to  fue  by  petition,  ?>««"  ^- 
butthe  record  is  utterly  defeated;  and  cites  4  H.  7.  ir.  12.  and  8  il}*|fj^c.if?** 
H.  4.  21,    And  Manwood and Peryaro  agreed  with  this;  {'or  though  oftreafon 
an  office  were  founds*  he  Jhall  not  be  put  to  his  fcire  facias  to  repeal  the  anJ  felony, 
patent  before  he  enters.     And.  188.  pi.  223.  Anon..  *f40ol 

1 1 .  The  court  was  moved  that  an  outlav.Ty  might  be  difcharged> 
becaufe  it  is  now  pardoned  by  the  a£f  of  oblivion ;  for  notwithftanding 
it  were  not  pardoned  if  it  were  an  outlav/ry  after  judgment,  except 
the  monies  due,  for  which  the  party  is  outlawed,  be  paid  to  the  party, 
as  the  book' of  6  H.  7.  f.  21.  is,  yet  outlawries  before  judgment  arc 
pardoned ;  and  befides  the  parties  here  did  fubmit  to  an  arbitreinent 
touching  the  matters  in  difterence  between  them,  and  an  award  is 
made.  But  the  Court  anfwered,  that  the  outlawry  cannot  be  difcharged 
until  the  party  have  brought  his  fcire  facias  upon  the  2&.  Sti.  348. 
Mich.  1652.  Ellis  V.  PipiiL 

12.  In  error  to  reverfe  an  outlawry  in  high  treafon^  it  was  ob-  A.hadbcc« 
^e£led,  that  there  ought  to  be*  a  fcire  facias  to  the  lords  mediate  ^"^^^^^^ 

and  immediate  before  the  outlawry  (hould  be  revcrfed.     But  it  was  fin,  and  ohT 
anfwered,  that  it  is  not  neceilary  in  treafon,  becaufe  the  forfeitures  tained  from 
belong  not  to  them,  but  to  the  king ;  and  the  outlawry  was  reverfed.  ^^^  crown 
4  Mod;  366.  Mich.  6  W.  &  M.  in  B.  R.  the  King  and  Queen  v.  ]^^)^re* 
Sir  Tho.  Armftrong.  '  vtrjetbisouu 

IjWry;   and 

the  Attorney  General  had  orders  to  confefs  in  court  the  error  aflijned  which  was  an  error  in/**!?, 
▼iz.  That  he  was  outlawed  hy  a  xorong  addition ;  which  the  attorney  did  accordingly.  The  Court 
was  therefore  prayed,  that  the  outlawry  might  be  revcrfed.  But  Parker  Ch.  J.  was  of  opinion^ 
that  though  in  outlawry  for  treafon  there  is  no  n'.*ed  of  warning  the  lords  of  whom  tFie  lands  are 
held  by  a  fciie  facias  before  the  outlawry  be  reverfed,  as  miift  be  done  in  ca(e  oifJony,  becaufe  in 
trear(^  the  forfeiture  is  to  the  crown  i  yet  he  faw  no  loafon  to  dii\Ingui(h  between  outlawry  for  ft. 
lony  aiid  outlawry  for  trgafon ;  for  iu  cafe  of  treafoui  where  tiic  forfeiture  is  to  the  crown^  the 

crowa 


rown  mxf  graat  thefe  bods  to  others,  who  ought  to  be  heart1»  what  they  can  Uy  for  themfelTes 
efore  they  lofe  their  lands.  He  thought  therefore  there  (hould  have  been  a  fcire  facias  to  the 
teritnantiy  and  grounded  himfelf  pretty  much  on  a  cafe  in  H.  4.  where  there  wa^  a  fcire  facias  to  the 
tertenants ,  and  though  this  was  an  outlawry  for  felony,  yet  the  lying's  being  made  immediate  lord, 
made  it  all  one  as  if  it  had  been  an  outlawry  fur  treafon  ;  and  the  entry  in  cafe  of  felony,  as  may  bo 
feen  in  Coke's  entries  jiS.  mentions  the  fuing  out  of  a  (cire  facias,  as  a  thing  of  abfulate  necedity, 
without  which  the  judge  could  not  rcverfe  the  outlawry.  But  on  fearching  into  precedents,  it  was 
found,  that  in  faA  in  outlawry  for  treafon  there  ufed  to  be  no  fcire  facias ;  and  the  precedents  being 
fo,and  it  being  a  fuppofition  not  of  noceffit>,  that 'the  crown  fhould  grant  thefe  lands  and  then  ouft 
the  patentees  by  fuffering  a  writ  of  error  to  be  brought,  the  outlawry  was  reveried.  10  Mod.  189. 
Mich.  11  Ann.  B.  R.  the  <^een  v.  Stafford. 

1 3.  If  one  be  fucd  to  outlawry  after  judgment^  there  needs  no 
fcire  facias  to  rtnew  the  judgment  after  the  year  and  day^  becaufe  be- 
ing outlawed  you  may  have  execution  on  his  efFe<5ts  at  any  time 
on  behalf  of  the  king  ;  and  there  is  no  occajion  to  give  a  legal  notice 
,      to  himy  who  is  out  of  the  ting's  frofe^ion,     G.  Hift.  of  C.  B,  14, 
J  s.  cap.  2* 


(T.  b)  Rcverfal.     Rejlitution^  in  what  Cafes,  and  of 

what. 

J,  'Tp  H  E  opinion  of  the  Court  was  that  one  outlawed  oftrefpafs 
*■-     ihall  noty  after  charter  had,  have  aft  ion  of  account  of  receipt  af" 
terthe  outlawry.  Theloal's  Dig.  of  Writs^  lib.  i.  cap.  15.  f,  9.  rafch. 
28  E.  3.  92,  and  93. 

2.  If  a  man  is  outlawed^  and  the  ting  gives  his  goods^  and  af- 
ter the  king  pardons  and  refiores  him  to  his  goods,  he  fhall  not  have 
reftitution  of  the  goods,  which  the  king  gave  mefne  between  the 
pardon  and  die  reftitution.     Br.  Reftitution,  pi.  18.  cites  29  AiH 

34. 
r  -  Q,  1       3*  A  man  outlawed  v/herc  he  h'asfuperfedeas  bearing  date  before  the 
•■  ^       J   outlawry^  fliall  have  reftitution  of  his  goods.     Br.  Reftitution,  pi.  2. 

Juperffdeat  and  writ  of  trrcr  in  B,  K,  and  the  fral  of  the  fyper/rjeas  v/as  hroie,  and  the  date  tuai  he» 

J9r$  the  ovl/iwry  pronounced;  and  becaufe  the  tL'rj/ lug  and  band  was  known,  and  the  print  of  the  fc^l 

well  known^  he  was  reltored,  and  the  outlawry  annulled.     Br.  Reftitution,  pi.  27.  cites  8  H. 

4:7-      • 
•  Br.  Utiaj^ary,  pi.  5.  cites  S.  C. 

4.  T)\t  property  of  the  chatties  of  one  outlawed  Jhall  be  in  the 
king  by  the  outlawry^  and  he  fliall  not  have  reftitution  of  thefe 
goods  by  his  charter  ofpardon^  but  ftiall  be  only  reftoi:ed  to  the 
law ;  per  Rickhil.  But  there,  becaufe  flie  was  covert  when  the 
was  outlawed  with  her  baron,  who  is  now  dead,  flie  had  writ  of  rci- 
^itution  of  her  own  goods.  Theloal's  Dig.  of  Writs,  lib.  1.  cap. 
]  5.  f.  12.  cites  Mich.  7  H.  4.  76. 

5.  A  man  outlawed  of  felony  reverfed  it  by  error^  and  had  fcire 
facias  againjl  the  lords  mediate  and  tmmediatcy  and  againft  the  ter- 
tenants, and  was  rcftored  per  judicium.  Br.  Reftitution,  pi.  28. 
cites  II  IJ.  4.  53. 

6.  In  appeal^  if  the  defendant  upon  exigent  is  returned  cepi  corpus 
where  it  Jhould  be  exigi  feciy  and  he  appears  and  pleads  not  guilty^  and 


1 
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is  acquittidy  there,  by  the  reporter,  though  he  (hall  ndt  recover  <Ia- 
mages,  becaufe  the  original  was  good,  notwithftanding  the  return 
was  ill,  yet  he  fhall  rehave  his  goods,  becaufe  it  is  error.  Quaere 
how ;  for  it  feems  he  {hall  not  have  writ  of  error,  becaufe  he  ap- 
peared and  pleaded,  and  was  not  outlawed.  Br.  Reftitution,  pi.  8. 
cites  9  H.  5.  2. 

7.  A  man  was  indlSted  of  the  murder  of  one  T.  N.  and  ca^  Br.  Error, 
plas  tjjued^  and  the  king  pardoned  him  all  that  in  him  waSy  and  P^'^^-citct 
all  kis  g::d5   and  pojfejfions^  and  after  this  he  was  outlawed^    and 

the  outlawry  reverfed  by  writ  of  error;  and  he  prayed  reftitu- 
tion of  his  goods,  and  could  not  have  it,  becaufe  it  did  not  ap" 
pear  of  record  that  they  were  taken^  which  was  contrary  to  the 
opinion  of  Hank.     Br.  Reftitution,  pi  o.  cites  9  H.  5.  15.  • 

8.  It  was  held  that  a  lord  outlawed  mall  not  after  charter  had, 
have  the  rent  which  was  arrear  before  the  outlawry.  Theloal's  Dig. 
of  Writs,  lib.  i.  cap.  15.  f.  lO.  cites  Hill.  9  H.  6.  57.. 

9.  Where  the  accejfory  is  outlawed  of  felonyy  the  accellbry  Ihall 
be  reftorcd  to  his  goods  after  the  death  of  the  principal ;  for  by  the 
death  of  the  principal  the  acceflbry  is  difcharged.  Br.  Reftitution, 
pi.  13.  cites  21.H.  7.  31.  # 

10.  After  the  reverfaJ  of  zn  oatl2Lwryy  SLwrit  of  reftitution  was  S.P.ac. 
awarded  to  refhre  tht  goods^  th^  jheriff  returned  that  he  had  fold  them  p**JJ?cur^' 
for  4oA  and  brought  the  money  into  courts  whereas  the  goods  were  obiter  in 
worth  100/.     But  the  return  was  held  ill ;  for  the  capias  utlaga-  ^r.  Dm- 
turn,  &c.  has  not  a  word  of  felling-  the  goods ;  fo  that  it  feems  to  J?'^  ^^®'  * 
be  without  warrant.     D.  223.  b.  pL  26.  Trin.  5  Eliz.  in  a  nota  a.  Pafch. 
of  the  reporter,  at  thfe  end  of  the  cafe  of  Lambert  v.  Proctor.  8  Jac.  and 
But  he  adds,  viz.  nota  thefe  words  in  the  writ,  viz,  "/f  ea  qua  per  ^*^««^" 
inquijitionem  illam  invenerisy  in  manus  noftras  capias  ^  falvo  ciiftodiasy  Proacn-  as 
ita  quod  de   vcro  vahre   y   exitihus   eorundem  nobis   refpondeas**  agreeable 
Whence  it  fecmed  to  Catlyn,  Saunders,  and  Whiddon,  that  the  ^^^«to  — 
flierilF  might  fell  them,  or  anfwer  the  value  to  the  king,  and  retain  i:^rain^y, 
the  goods  liimfelf,  &c.    Ideo  qusere  bene.  and  y.  c' 

ciied  per 

Cur.  5  Rep.  90-  b.  Trin.  41  E!iz.  in  the  Exchequer,  in  Hoe's  cafe.  ■  D.  mj.  b.  Mart;,  pi. 
26.  cites  a  cafe  ex  libro  magiftri  Nt>y,  viz.  Pafch.  22  R.  2.  B.  R.  Rot.  50.  that  IV,  Baker  wux  w/- 
Lvftd't  whereupon  H.  Beaucharop  produccil  the  king's  -ufrittoth  efcbeator  to p:ty  xhc  {S\^  H.  20/.  of 
tke  goodt  oftbtfJd  fV.  hy  ^ift  of  tix  kin^.  Afterw.mis  tV.  r.Verfcd  tbf  o^ttjuwrf  fjt  en  or,  and  had 
judgment  for  his  goods  loiL  Whereupon  }y,  impleaded  the  efchcator  for  the  faid  aol.  who  pro- 
tiuced  the  faid  writ,  teftifying  his  p*»ym<  nt  thereof  to  the  fa'd  H.  and  that  lie  is  difcharged  there- 
of; and  a  precept  ilfucd  to  the  faid  H.  to  anfwer  and  fatisfy  the  faid  20  1.  whereupon  H.  prayed 
Slid  of  tl;e  king,  bu:/W^«i«/  w.is  given  tbut  be  Kpiytthfjid  tM/iey,  and  that  W.  have  execution. 

1 1.  Pending  a  quare  impedit  the   plaintifF  is   outlawed.     The  f  4,02  T 
.  king  prefents  by  virtue  of  the  .outlawry;  the  prc'cntee  is  admitted,  g^^,  g      j 

initituted,  and  indufted.     Upon  reverfal  of  the  outlawry,  after  judg-  166.  'i Yin.' 

ment  for  him  in  the  quare  impedit,  he  may  liave  fcirc  facias  to  *9  Eliz- 

have  execution   of   the  judgment,  and    remove   the   incumbent.  coiSlinV 

Cro.  E.  44..    Mich.  27  &  28   Kliz.    C.  B.    Beverly  v.    Corn-  — Gofdfb. 

wall.  I03.pl.  q. 

Trin.  30  & 

31  Eliz.  S.C.  accordingly. Mo.  270.  p'.  4a i«  Mich.  30  3c  31  Eliz.i.  C,  accordingly.        S.  C. 

ritcd  2  Vcm.  313.  in  cafe  of  Peyton  v.  Ayliffe. 

12.  The  queen  feifed  in  fee   makes  leafe  for  years  to  a  perfon^  s.c.  cited 

ou^awed,  ^^^1^- 


in  cafe  of  eutUwed^  and  after  he  was  outlawecl  twice  more,  and  before  any 

fTJ^h'I"  ^^i^'^ire  or  grant  over  by  the  cjueen,  a  general  pardon  by  parliament 

Throo-*  was  made,  which  gives  and  grants  all  goods  and  chattels  forfeited 

MORTON,  to  them  by  whom  they  were  forfeited.     This  was  a  good  leafe, 

ajfudced^^  bccaufe  the  render  of  the  rent  made  him  capable  as   a  farmer; 

that  the  hjf*  but  upon  the  2rf  outlawry^  the  terra  is  fccondarily  given  to  the 

fee  could  queen ;  and  the  reverfion  being  in  the  queen,  the  term  feems  ex- 

h?term^*^^  tinguilhed  in  it,  and  fo  not  revived  by  the  damus  in  the-pardon* 

bccaufe  it  ^-o.  237,  pi.  371.  Pafch.  29  Eliz.  in  the  Exchequer,  Knowlcs 

wasmer-       v.  PowelK 

ged  in  the  ' 

reverfictn  and  frankteaement ofthequeen.'*— Ow^.  iz6.  S.C.  9nd  M anwood faid chat  \kv^ pardom^gUb 

r^Jiitution  is  fufficient  to  revive  the  terrt^  forfeited  by  the  2d  outl.iwiy.  29  and  30  EUz.  in  Scacc. 

13.  If  lord  of  a  jnaner  to  which  advowfon  is  appendant^  is  out- 
'    lawed,  and  the  king  takes  the  profits,  he  {hall  prefent,  and  the 

■  party  fball  not  be  relrored  to  this  prefentment  after  indudion,  if  he 
revcrfes  the  outlawry,  Otherwife  it  is  where  the  advowfon  is  irt 
grofs.  Mo.  269.  pi.  421.  Mich  30  &  31  Eliz.  in  cafe  of  Beverly 
V,  Cornwall. 

14.  If  advowfon  comes  to  the  queen  by  forfeiture  for  outlawry, 
and  the  church  is  now  void,  and  die  queen  prefents,  and  then  the 
outlawry  is  reverfed  for  error,  yet  the  queen  (hall  enjoy  the  pre- 
fentment, becaufe  the  prefentment  comes  to  the  queen  as  profit  of  the 
advctifot:.     Mo.  270,  Beverly  v.  Cornwall. 

Butiti&o«        15,  Bui  if  z  church  he  W^/ at  the  time  of  the  outlawry,  and  the 

therwifo  prefentment  by  this  is  forfeited  as  chattel  principally  and  diftini^ 

ctoter  of  by  itfelf,  there,  upon  reverfal  for  error,  the  party  mall  have  re- 

pardon  \  for  ftitution  of  the  prefentment.     Mo.   270.  in  cafe   of  Beverly  v. 

^i"!;**'®u  Cornwall. 

Ihall  not  be 

reftored  to  the  prefentment.    Br.  Forfeiture  de  Torres,  pi.  73.  cites  9  H.  6.  57.  per  Pafton.«»««» 

Ibid.  pi.  X04»  cites  S.  C.  for  pardon  1  j  nu  refiitution*  j. 

16.  Lord  of  a  manor  is  outlawed,  and  the  king  grants  copyholdsy 

the  party  fliall  not  defeat  them  by  his  reftitution  in  error,  becaufe 

they  are  but  things  acceffory  to  the  principal.     Mo.  270.  in  cafe  of 

Beverly  v.  Cornwall. 

And.  277.         17.  A  term  of  one  outlawed  for  recufancy  was  fold,  and  after- 

s  C  "cited    ^^^^^  ^^  outlawry  was  reverfed.     Anderion  and  Walmfley  held 

ilk  rg.  2         that  the  term  {houla  be  reftored ;  for  the  king^s  interefl  is  but  con- 

Vern.  513.    ditifinal',  i.  e.  it  is  good  if  the  outlawry  be  good ;  and  therefore  a 

in  cafe  of     ^^^^^  being  fold,  it  is  tied  with  a  condition,  that  into  whofefoever 

Ayiiff  — 1—  hands  it  cofaies,  if  the  outlawry  be  reverfed,  the  term  is  reduced  to 

A  ira/ffw-     the  owner.     And  it  is  nqt  like  a  fale  made  by  the  (herifF;  for  the 

•fhT  rinci?    A^erifFfells  it  by  authority  of  law  to  levy  the  money,  and  there,  if 

palj^sto^be  the  judgment  be  reverfea,  the  party  {hall  be  refiored  only  to  the 

reAored       money,  and  not  to  the  term  ;  for  Ke  loft  it  not  by  the  judgment  ^ 

"ro'^the      jjj^  ^Jjgy  gj^yg  judgment  for  the  plaintiff,  Periam  J.  not  being 

though  the    refolved.    Cro.  E.  278.  pL  3.  Pafch.  34  Eliz.  B.  R.    Eyre  v. 
f^vfittr*'      Woodfine. 

ceiveit  are 

forfeited  and  loft.     Admitted  by  the  caunfel  for  the  outlaw.    %  Vcm.  ^13.  Peyton  v.  Ayiiff. 
— -By  *^  Ld.  Sommers*  the  tenn  ought  to  be  reftoreiL.  #  Vera.  2x2.  [which  icem*  lo  admit  the  pro 
fii<i  received  to  be  loA-J 

*[403]  -^"^ 


The  trsmt  otgootts  of  a  perfon  attaunted  is  tiU  the  oiulawry  be  reveried.    Arg*  V«riu  R.  xo.  iH 
cafe  of  Prodgers  v.  Phrazier. 

18.  J.  N.  and  J.  S.  fued  B,  to  an  outlawry  before  judgment*  *^^:,, 
It  was  found  by  inquifition  that  B,  had  500 1.  Jiock  in  the  Eaji-  Jg^j.^jjj' 
India  Company.     The  king  feifed  the  ftock,  and  granted  it  to   J.  Keeper  So. 
N.  and  J.  S.  in  fatisfaSiion  of  their  dibts^  and   that   they  might  mers  cited 
fue  for  it  in  their  own  names.     The  Court  of  Exchequer  decreed  ^^^  ^j^* 
the  ftock  to  be  transferred  to  them,  and  the  company  entred  the  that  it  was 
names  in  their  booksy  and  put  out  the  name  of  B.     Afterwards  5^.  S.  ended  b/ 
ajftgned  his  interefl  to  W.  and  his  name  is  entred  in  the  company's  ^J^^^but 
books  for  his  (hare.     B.  reverfes  the  outlawry,     y.  N.  proceeded  in  that  the 
his  aElion^  and  got  judgment^  but  no  execution.    The  king  granted  ^-d.  C.  B. 
to  B,  a  reftituiion  de  omnibus.,  de  quibus  nobis  non  eft  reftonfunu  Then  ^r^l;l!i^^. 
Jr,  another  bond^creditorj  got  judgment  againjt  iJ.   and  outlawed  htm  that  there 
after  judgment.     The  king  granted  this  500  /.   to  P.  as  he  had  be-  owght  to 
fore  granted  to  J.  N.  and  J.  S.     Upon  a  bill  in  the  Exchequer  by  |.^ftf5ut^o^ 
P,  the  Court  decreed,  that  the  ftock  was  well  transferred  by  the  in  this  cafe*, 
grant  to  J.  N.  and  J.  S.  and  that  it  was  executed  by  transferring 

the  ftock,  and  fo  the  king  anfwered  of  it.  As  to  the  cafe  of  out^ 
lawry  before  or  after  judgment ^  qr  of  the  aftignee  of  the  king's 
afligneCj  and  the  king's  immediate  aflignee,  thev  made  no  diffe^  . 
rence.  And  though  J.  N.  after  reverfal  of  the  ftrft  outlawry,  fued 
and  got  judgment  againft  B.  yet  they  held  no  diifFerence  between 
the  cafe  of  him  and  W .  but  that  both  fliould  retain  the  proportions 
aifigned  at  fir  ft  to  J.  N.  and  J.  S.  2  Lev.  49.  Pafch.  24  Car.  2. 
in  the  Exchequer  Chamber^  Pinfold  v.  the  Eaft-India  Company, 
Northey  &  a!. 

19.  In  fcire  facias  to  have  reftitution  after  reverfal  of  the  out-  aShow.  6f. 
lawry,  it  was  infifted  that  the  leafe  made  by  the  king  to  the  plaintiff  Trin^'ix 
of  the  .outlaw's  lands,  is  made  to  him  for  fatisfaSion  of  his  debt  Car. 2.  B. 
out  of  the  refidue  of  the  profits,  after  and  beyond  the'  fine  and  rent  R«S.  C. 
rejerved'i  and  fo  the  refidue  beyond  is  received  by  him  to  his  own  ©f  Buck^* 
\\\&\  and  therefore  after  reverfal oi  the  outlawry,  all  the  refidue  lew., 
ought  to  be  repaid  by  him.     Quod  fuit  conceifum  per  Cur.     And  Wilki.v- 
faid  that  though  part  of  the  fnoney  received  was  levied  by  procefs  of  the  [l^^^l^H, 
exchequer^  this  was  in  aid  of  the  plaintiff,  and  for  his  benefit  the  gcd  that  the 
money  was  levied  of  the  rents,  iffues,  and  profits,  and  after,  in  pur-  kings  in- 
fuance  of  the  demife  made,  delivered  to  him,  which  is  in  law  a  re-  Ifff^  *?? 

11        •  r    I  f       1  •  v-x  •«•  •     1  but  comli- 

ceipt,  and  Jevying  out  or  the  rents  by  him.     Quaere  it  judgment  tionai;  and 
given.     2  Jo.  lOi.  Mich.  29  Car.  2  6.  R.  Rockley,  alias  Buckley  if  theom- 

V.  Wilkillfon.  \:i^ryh^ 

reverfed, 

the  gnodi  (hall  be  reftored,  and  then  the  party  is  fet  where  Jje  was,  as  if  the  outlawry  had  never 

been  ;  but  the  contrary  was  urged  to  be  the  pratlice  of  the  Rxjchcijuer,  to  which  the  Court  agreed. 

—2  Keblc871.pl.  ^5.  Wilkinson*  v.  Rockley,  S.  C.  fays,  it  was  ohjedled,  that  this 

(houlJ  be  pleaded  in  tlie  Exchequer  upon  the  feilure  and  extent,  which  the  Court  agreed.     And 

that  o(  proji.'i  ofifwered  into  the  Ext:heftcr  there  can  be  no  rcltitutiou  aga<nft  the  kinjj,  according  (o  2t 

H.  7.  8.  but  that  of  profits  Lvied,  and  not  anfufcred  into  the  Exchequer,  there  may  be  rellitution  thert'. 

hut  not  here  in  B.  R.    And  per  Cnr.  a  fuperfcdeas  was  awarded  [as  to  the  reftltiition.]— S.  C. 

cited  »  Vern.  514.  in  cafe  of  Beyton  v.  Ayliff.— —  5  Mod.  49  Trin.  7  W.  3.  in  the  cafe  of  tiii; 

King  v.  Horkb  y,  it  was  faid  by  Treby  Clu  J.  in  his  argument,  that  upon  reverfal  of  attainders, 

wc  know  there  is  no  reftitution  ot  the  money  paid  to  the  king ;  and  the  rcafon  is,  becaufe  the  ba-» 

rpns  cannot  in  IVich  cafe  controul  the  treafury.     H<t  remembered,  feveral  years  fmce,  there  was  a 

<  >llicitor  who  brought  the  rolls  of  a  forfeited  e^late  in  difpuie  into  court,  and  rhcy  ordered  the  mo- 

oey  to  be  putinio  the  lunds  of  the  remcnQbraac^r  ;  fgr'  they  faid,  if  it  was  oncft  paid  into^  the  trea- 

furvj 


4®3t  Qtlatot^. 

furjf  there  was  no  {getting  it  out  again.  And  ibid.  6i.  per  Holt  Ch.  J.  it  is  tnie,  if  a  man  lietfof-^ 
lawed  in  B.  R.  and  the  pnity's  goods  are  feifed  into  the  king's  hands,  and  then  the  outlawry  is  re» 
verfedf  there  can  be  no  rcftitution.  The  reafon  of  this  is,  for  that  the  court  of  B.  R.  cannot  fend 
a  writ  to  the  treafurer ;  and  the  coiu't  of  Exchequer  have  no  record  before  them  to  ilfue  out  a 
warrant  for  a  reltitution.  So  if  an  aftainder  be  reverfed,  the  mean  profits  taken  into  the  Kxcbe* 
quer  c?.nnot  be  reftored>  for  the  fame  reafon  ;  and  alfo  for  that  the  king  cannot  be  made  a  diiTeifory 
and  the  ftatute  gives  a  remedy  only  as  to  parliament.— —S«  P.  Skin.  614^  615.  per  Ublt  Cb.  J.  in 
the  banker's  cafe.  • 

20.  A  man  had  a  debt  due  to  him  hy  judgment,  and  was  out- 
lawed.    The  grantee  from  the  crown  acknriVledgedJathfdSlim  upon 

r  404.  1  ^^^  record  oi  the  judgment.  Upon  reverfal.the  a9knowledgement 
was  fetafideand  reftitution  made.  Arg.  cited  as  the  cafe  of  Gar- 
ret and  thV.  Earl  of  Holland.  2  Vern.  313.  in  the  cafe 
of  Peyton  v.  AylifFe. 

21.  Equity  of  redemption  of  a  term  for  years  vn%  reftored  upon  rc- 
verfal  of  outlawry  for  treafon,  (though  doubted  by  counfel  Arg.  if  it 
was  forfeitable  or  not,  being  only  of  a  term  for  years.)  2  Vcm, 
312.  pi.  302.  Hill.  1693.     Peyton  v.  Ayliftc. 

22.  The  judgment  on  the  reversal  is  to  be  reftored  to  what  was 
not  anfwered  to  the  king^  which  in  all  cafes  has  been  underftood  of 
the  mefne  profits  anfwered  to  the  king,  and  not  as  to  the  principal 
thing  itfelf,  though  feifed  into  the  king's  hands ;  and  he  took  it  to 
be  the  fame  in  cafe  of  a  leafs  for  yeaYs  as  of  a  freehold ;  per  Ld.  K, 
Sommers.     2  Vern.  315.    Peyton  v.  AylofF. 

23.  A  bill  was  to  be  relieved  againft  a  judgment  in  ejeQment» 
obtained  by  virtue  of  a  purchaje  under  a  venditioni  exponas  of  a 
term  for  years,  on  an  outlawry  of  the  plaintiff,  who  infifted  that  his 
title  to  the  lands  was  a  fee,  and  not  a  term  for  years ;  upon  which 
an  injunftion  was  granted.  But  the  defendant  pleaded  the  pur  chafe 
under  the  outlawry,  and  it  was  allowed,  and  the  injun£Kon  diflblved* 
G.  £qu.  R.  184.  12  Geo.  2.  in  Cane.  Robinfon  v.  Haynes. 


•  sce(L.a)  (U.  b)     Rcftltution.     How  granted,  or  ^  obtained. 

X.  A  Man  was  outlawed,  and  reverfed  the  outlawry,  and 
^^  had  writ  of  refiitution  of  bis  goods,  directed  to  the  bai- 
lifF  of  Weftminfter ;  and  fo  it  fcems  that  writ  of  reftitution  may 
go  to  whomfoever  has  the  goods.  Br.  Reftitution,  pi.  2i*  cites  6- 
H.  7.  9. 

2.  Upon  a  motion  for  a  reftitution,  after  revcrfiil  of  an  out- 
lawry, it  was  faid  by  Hale  Ch.  J.  that  he  muft  plead  the  reverfal  to 
the  (eifure  in  the  Exchequer,  i  Vent.  291.  Hill.  23  &  24  Car. 
2.  B.  R.  Anon, 


(W.  b)  Granttf. 


(StlatDi:?*  ^04 


(W.  b)  Grantee  of  Outlaw,  What  IntereJI  he 
has  after  Reverfal.,  ^d  who  bound  by  fuch. 
Grant, 

• 

t.  'T*HE  ierrMT  being  «tf//b«;/i  for  hlony^  granted  hh  term  and 
^  .intereft  to  the  plaintiffs  who  k  put  out  by  J.  S.  and  after  the 
eutJawry  /V  reyerfed\  and  the  plaintiff  br$uebt  trefpqfsfor  the  profits 
taken  between  the  outlawry  reverfeaand  the  ajfignment.  And  the 
queftion  was,  if  the  aSion  did  lie  $  for  that  during  that  time  the 
queen  had  the  intereft,  and  the  affignee  had  no  right.  And  it 
l¥as  adjudged  ibr  the  plaintifF^  for  by  reverfal  it  is  as  if  no  out- 
lawry had  been,  and  there  is  no  record  of  it,  Cro«  £«  270.  pL 
13.  Hili.  34  Eliz.  inScacc^  Ognell'scafe, 

2«  An  outlaw  fuffers  a  common  recovery.  This  will  bar  the 
eftate-tail,  becaufe  of  the  intended  recompence  only,'  and  the  tenant 
might  have  counteq)leaded  the  vouching  fuch  perfon,  and  fo  it  is 
Jiis  fault.    Arg.  Ceb.  30.  la  cafe  of  Plunkett  v.  H<)lmes. 


(X.  b)     How  to  get  at,  or  difcgver  tie  Efe6fs  of  the  [  405  ] 

Outlanv.  Sec  (R)  c«) 

1^  A  fued  B«  to  an  outlawry  in  debt  on  bond  before  judgment, 
^^  •  and  brought  a  bill  againft  C.  who  was  trujlee  for  B.  of 
-an  annuity  of  20 1.  a  year,  devifed  out  of  a  perfonal  eftate,  to 
fubje£l  it  to  the  plaintift's  debt.  Lord  &  Parker,  at  firft,  in- 
dined  that  die  bill  did  not  lie ;  but  afterwards  was  of  another 
opinion,  all  the  defendant's  intereft,  both  equitable  as  well  as  le- 
g^,  being  forfeited  to  the  crown ;  and  though  the  plaintiff  was 
intitled  to  a  grant,  thereof  from  the  crown,  which  upon  applica- 
tion to  the  court  of  Exchequer  he  would  ofc^urfe  have,  yet  fince 
this  truft  continued  in  the  crown  till  taken  out,  the  plaintiff  was  di- 
reded  to  get  fuch  grant,  and  make  the  attorney-general  a  party^ 
and  theA  to  come  %ain»  Wms's  Rep*  445*  Trin.  17 1&  Dalch 
V.  Waftall. 

2.  So  where  B.  owed  A.  i-OO  /•  and  C  waed  K  100 /i  on  note.. 
^outlawed  £•  and  brought  a  bill  in  chancery  again/l  B.  and  CL  to 
have  this  xooL  paid  him*  The  Matter  of  the  Rolls  declared, 
that  A.  could  have  no  title  but  by  grant  under  the  Exchequer feal^ 
aH  B.'s  perfonal  eftatc  being  vefted  in  the  crown  by  the  out- 
lawry; and  put  off  the  cau^,  in  order  that  A.  might  get  fuch 
frant,  and  make  the  Attorney-General  party.  Wms's  Rep,  44^ 
Trin.  1718.  in  the  cafe  of  Balch  v.  Wanallj  cites  it  as  Pa&b^ 
1721.  Hayward  v.  Fry, 


Vou  XSL  Gg  (Y.  b)  Ex^ 


4^5  QtlatDtp^ 


(Y.  b)  Executors  or  Adminijlrators  of  Outlaw. 
7'beir  Power  and  Intercft.  And  Pleadings  by 
them. 


Wio,  5?.  in  i;  T  N  debt  againft  executors^  they  pleaded  outlawry  in  their  tef- 
We^?^'  ^'^''-  ^P^"  demurrer  Walmflcy  and  Owen  J.  -held  it  no 
Gervafe»  pl^a ;  for  one  outlawed  may  well  make  a  will  and  executors^  and  they' 
lias  a  nou  may  have  ajfets  to  fatisfy,  over  and  befides  the  goods  forfeited,  as  in 
viz'*^oTc^  cafe  of  debts  due  upon  contraft ;  or  it  might  be  that  he  dtvijei 
well  that  it  l^nds  to  be  fold  by  his  executors^  which  are  fold,  the  money  is  aiiets 
was  faid  in  their  hands.  But  Beaumont  e  contra ;  for  the  bar  is  good  to  a 
th^  M?*of  ^^"^"^^^  intent,  and  fuch  kind  of  aflets  fhall  not  be  intended. 
Manners,  unlefs  fhewn.  Anderfon  abfente,  adjornatur.  Afterwards  for  de<i- 
thatavint  fe&  in  the  pleading,  without  regard  to  the  matter  in  law,  it 
bro7*ht^r  ^^^  adjudged  for  the  plaintiff.  Cro.  E.  575.  pi.  21.  Trin.  39 
that  after-  E'*^*  C.  B.  WoUey  V.  Bradwell  &  Ux'  executors  of  Man- 
wards,  and  ners. 

that  the 

cafe  remains  till  this  day    ndetermined. 

Hvitt.53.  2.  D^bt  upon  honiagainjl  S.  aimintjlrator  of  A.  B.  pleaded  tn 

v^Ger!*  ^^'*'  ^^^^  ^'  ^"  inteftate  was  outlawed  after  judgment^  and  died^ 

vis,3.  C.  and  the  outlawry  Jiiil  in  force.     Upon  demurrer  it  was  objefted, 

fays  that  that  this,  is  a  plea  only  by  way  of  argument,  that  he  fhall   not 

upon  view  j^    charged  for  this  debt,  becaufe  he  has  no  aflets;  and  in  this 

of  the  re-.  y.      .  .^         »  i  i        .  •  .  »  •  . 

cord  in  cafe  this  outlawry  ought  to  be  given  tn  evidence  upon  riens  enter 

Woolley's  mains  pleaded^^  and  (hould  not  be  pleaded  in  bar ;  for  by  poiEbi- 

cafc.  the  jj^y  ^^  outlawry  may  be  reverfed,.  and  then  the  adminiftrator  *  fhall 

judgment  be  charged  if  he  has  any  goods.    The  Court  feemed  to   think- 

that  it  was  the  plea  not  good.    Win,  58.  Hill.  20  Jac.  C.  B.  Bulloignc  v. 

no  plea.  Qervafe. 

— Brownl. 

43.  ^.  C.  but  S.  P.  does  not  appear. 

3.  Though  chofes  en  atfion  are  recoverable  by  information  in 
the  Exchequer  J  yet  if  the  executor  brings  fcire  facias  on  a  judgmtnty 
he  fhall  recover,  and  be  accountable- to  the  king  for  it;  and  the 
debtors  of  the  iritejlate  (though  he  was  outlawed'}  may  pay  their 
debts  to  the  adminiftrator,  and  his  releafe  is  a  good  difdiarge, 
Hutt.  54.  Mich.  20  Jac  in  cafe  of  Bullen  v.  Jervis. 

For  more  of  Utlawry  in  general,  fee  jac^Oailt,  SlCCelTotl?)  SIM 

sttioit,  (frror,  (£i;ecutton»  ^iea  onD  SDemuri:er»  and 

other  proper  Titles.^ 


iDages* 


4o6 


{SUdgeier. 


(A)  Servants  Wages  recoverable^  in  what  CaJ(es> 
and  How,  before  the  Statute  of  5  Eliz.  jind 
Orders  of  Jujiicesi  relating  thereto,  Jince  that 
Statute.     Good  or  not, 

t.  T^  E  B  T  againft  a  prior  by  a  fervant  retained  with  his  pre- 
\  3  deceffor,  in  office  ofMHifFof  hufbandry,  for  40s.  per  ann» 
which  was  lAore  than  the  ftatute  allowed^  and  did  fervice  to  the 
predeceflbr  to  the  ufe  of  the  hoofe ;  and^held  that  it  lay  well)  though 
%he  wages  exceed  the  Jiatute^  inafmuch  as  he  was  retained^  and  the 
fervice  came  to  the  ufe  of  the  houfew  Br  Dette,  pi,  214.  cites 
3E4-21. 

2»  If  a  fervant. be  retained  for  4OS.  per  aim,  and  ferves,  he  (ball 
have  diht^  but  he  ought  to  count  that  he  was  in  the  fervice  during 
the  time,     fir*  Count,  pk  47*  cites  37  H.  6.  8. 

3.  The  ftatute  of  5  Eliz.  capw  4.  extends  to  fuch  as  arc  re<» 
tained  in  hujbandry\  and  therefore  other  retainers  are  left  ps  thef 
were  at  common  law,  and  a  retainer  ihall  be  intended  according 
to  the  Jiatutiy  unleis  the  contrary  be  fhewed  by  the  other  party ; 
fo  that  where  the  retainer  was  for  a  year^  it  (hall  be  intended  that 
the  wages  were  appointed  by  the  jaftices  \  -  per  Winch  J,  And  it 
Was  alfo  faid  by  the  court,  that  if  the  judices  of  peace  in  this  kind 
do  neglcfl  to  let  down  the  wages,  yet  a  fervant  may  bring  an  a£iion 

upon  his  own  contrast^  and  that  he  need  not  Jhew  the  place  where  * 

he  did  his  fervice ;  for  if  he  did  no  fervice,  yet  if  he  did  not  de- 
part, it  is  very  good.  Win.  7^.  Pafch.  22  JaC.  C.  B.  Wea* 
ver  v.  Beft* 

4.  Juftices  of  peace  made  an  ordet  for  D.  to  pay  his  coachman  r  ^^^  *J 
the  wages  agreed  upon  between  them»    It  was  moved  againft  this  \^   '   ^ 
x>rder,  that  the  ftatute  5  Eliz.  capw  4.  extends  not  to  coachmen,  or  bewuft'^^' 
ether  fervants  than  in  hufbandry.    And  the  Court  were  of  the  fame  they  can- 
opinion^  and  quaflied  the  order^   2  Jo.  47.  Pafcb*  28  Car.  2.  B.  R»  "^t  c<>ra- 
Dc  Vall's  cafe.  T/' IT'^. 

to  lerve  m 

that  capacitor.    5  Mod.  140.  in  cafe  of  the  kin^  v.  Gately Only  labourers  are  not  within 

the  ft-itutc  ;  per  HoUoway.  Comb  3.  Mich,  i  Jac  2.  B.  R.  Snape  v.  Doufe.  ■■         Juftices  of 
peace  have  no  jxirifditlion  to  judge  of  wagrs^  unlefs  in   cafe  of  hufbandmen.     10  Mod.  i^. 
Mich.   FO  Ann.  B.  R.    TheQ^etia  v*  Wootoa  ■  '    »  ■  ■  S.  P.  ^  Mod.  91.  UilL  2  Ann.  B.  H* 
the  Queen  v.  Corbet. 

5.  Exception  to  an  order  of  feffions  upon  the  ftatute  for  fer- 
Vaji^«  wages,  viz*  that  it  does  rM  appear  thai  the  fervant  was  hired 

G  g  2  according 
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according  to  theftatuU.    Quaflied.   Comb.  3.  Mich«  i  Jac«  2.  B.  R« 
Snape  v.  Dowfe. 

6,  An  order  of  2  juftices  for  pa}nnent  of  wages  recited  to  be  due 
to  a  im^lahourer  not  retained  by  theyear^  according  to  the  5  Eliz.  4. 
The  Court  held  dearly  the  order  to  be  void,  becaufe  the  juftices  of 
peace, have  no  authority  as  to  fervants  wages,  unlefs  •hired  by  the 
year  according  to  the  ftatute,  and  in  the  fervice  of  hufbandry ;  and 
this  not  appearing  in  the  order,  it  was  quafhed ;  for  the  ftatute  takes 
no  notice  of  other  fervice ;  and  their  power,  as  to  wages,  is  only 
what  they  have  by  the  ftatute.  Carth.  156.  Mich.  2  W.  &  M.  in 
B.  R.  The  King,  &c.  v.  Champion. 

7.  A  juftice  of  peace  made  an  order  for  the  pavment  of  zjea^ 
marCs  wages  \  and  upon  an  aAion  brought  againft  him,  the  plain- 
tiff recovered  30 1.  damages.  Arg.  5  Mod.  140.  in  the  cafe  of  the 
King  V.  Gately,  cites  it  as  one  Reycroft's  cafe. 

6  Mod.  004.  8.  It  was  moved  to  quafli  an  order  of  fejjions  for  fervants  wages 
Ai-g.  in  and  cofts  offuity  for  non-payment  whereof^  they  committed  him  to 
o  wcn^v^*  prifon,  which  it  was  faid  they  could  not  do,  and  that  they  ought  to 
i^mlon,  nave  indidled  him  for  difobeying  their  order  \  and  that  the  juftices 
Cites  Pafch.  of  peace  have  no  power  to  compel  payment  of  fervant's  wages  ; 
3W&M.    ^j  j^  ^^  ordered  to  be  quaflied,  nifi.     5  Mod.  419.  Mich.  10 

The  King     --.  ,^.      •>-.  o 

and  Qu  en    W.  3.  The  Knig  V.  Pope. 

V.  Jammer; 

and  I  hat  it  >vA3  there  lield  that  the  juftices  could  inforce  their  order  by  commitmdne. 

The  Court,       o.  An  order  to  pay  for  day^s-worh  and  labour  done^  was  held 

i-  favour  of  ^^Q^  fo^  ^^e  Court  will  intend  it  within  their  jurifdl^ion  upon  gene- 

wi  11  always,  ral  words,  unlefs  the  contrary  appears  upon  the  face  of  the  order. 

uniefs  the  j  Salk.  44 1,  in  the  cafe  of  die  Queen  v.  Gouche,  it  was  cited  by 

contraiv  Qould  J.  as  the  cafe  of  the  King  v.  Dummer. 

appears  -^  ° 

upon  the  face  of  the  order,  prcfumc  fervants  to  b^  fervants  in  hufbandry,  and  will  admit  of  no 

collateral  proof  to  the  contraiy.    xo  M«d.  6S.  Mich.  10  Ann.  B.  R.  The  Qneen  v.  Wooton. 

10.  An  order  of  juftices,  reciting  that  42  j.  4^.  was  due  from 
G.  to  J.  S.for  wort  and  labour  in  hujhandry^  required  him  to  pay 
the  fame.     It  was  objefted,  that  it  does  not  appear  to  he  flatute* 
wageS'i  and  their  jurifdiSion  is  of  no  other.     But  per  Powell  and 
Gould,  though  ^tflatute  gives  them  a  power  only  to  Jet  the  rate  for 
Wages,  and  not  to  order  the  payment^  and  the  courts  of  law  indulge 
remedies  for  wages,  as  appears  by  its  fulFering  the  admiralty  to  have 
cognizance  of  mariners  wages ;  and  therefore  they  would  intend 
itfuch  wages  as  were  within  the  flatute.     And  the  order  was  af- 
firmed. Holt  abfente.    x  Salk.  441.  pi.  3.  Mich,  i  Ann.  B.  R.  the 
Queen  v.  Gouche. 
5S.^lk.  261.        II.  The  juftices  of  peace  made  an  order  upon  the  defendant, 
Ff  f  7^-    ^^^  ^^  ftiould  pay  B,  fo  much  money  for  labour  and  work  donCy  with^ 
t  c!Ti  -is       out  faying  fo  much  as  that  he  was  hts  fervant ;  and  it  was  quafiied  ; 
20  pi         for  per  Cur.   this  might*  be  carpenters  work,  &c.    6  Mod.  91. 
27 ^  cites      Hill  ^  Ann.   B.  R.  The  Queen  v.  Corbet. 

„  •      ^-        12.  Order  was  for  payment  of  wages,  reciting  that  2  per/ins 
14^^  J   ^^re  retained  by  L.  overfeer  of  the  works  in  Hampton-Court  Gar- 
Jens,  atfo  much  per  diem^  and  bad  worked  thereyi  nuiny  days ;  there- 
fore 


fore  the  order  was,  that  L,  (hould  pay  them;  ct  per  Cur,  the 
ftatute  extends  only  to  fervants  in  hufbandry,  not  to  gentlemen's 
fervants,  nor  to  journeymen  with  tlieir  matters  ;  had  the  order  ban 
generaly  viz.  totnyfo  much  to  %  of  hfs  labourers^  l^c.  or  to  2  of  his 
fervants  J  the  Court  Jbould  bavejupprfed  them  fervants  in  hujbandry^ 
but  here  is  no  room  for  fucb  an  intendment^  iince  the  contnuy 
appears.  Salk.  442.  pL  5.  Trin.  3  Ann.  B.  R.  The  Queen  v. 
London.  ^ 

13J.  An  order  was  made  by  die  iuftices  of  peace,y&r  the  defen^ 
dant  to  pay  40  j.  for  wages  generally ;  and  becauie  it  was  not  (kid 
jfbr  what  wages,  it  was  moved  to  quafb  it ;  for  they  can  only  fettle 
wages  in  hulbandry ;  but  per  Cur.  we  will  intend  it  for  fuch  wages, 
fmce  the  contrary  does  not  appear.  Salk.  484,  485.  pi.  40.  The 
{wing  V,  Gregory. 

14.  An  order  of  fef&ons  was  made  upon  the  matter,  to  pay  7  /» 
wages  to.  y,  $>  his  fervant  ip  hujbandry.     It  was  objedbd  that 

if.  S.  was  a  cbvenant-fervant,  and  that  the  ftatute  does  not  eytend  to 
iich,  though  in  hutt)andry.  But  Powell  J.  held  that  the  ttatute  of 
5  Eliz.  having  a  favourable  conttru^ion,  has  been  extended  to  cove^ 
nant  fervantSy  if  in  hujbandry.  1 1  Mod,  266,  267.  Hill.  8  Ann. 
B.  R.  The  Queen  v.  CeclU. 

15.  Order  for  payment  of  fervants  wages  quafhed,  becaufe  the 
evidence  for  the  order,  &c.  was  only  the  fervant^  and.  he  is  not  good 
evidence,  being  interetted.  MS  Cafes,  Hill.  8  Ann.  B.  R.  The 
Queen  v.  CeviTle. 

16.  A  warrant  was. granted  by  ajuftice  of  the  peace  upon  the 
ftatute  of  the  5  Eliz.  againft  a  mafter,  for  not  paying  a  labourer's 
wages,  without  proof  on  oath  that  ani  thing  was  due*  And  for  this 
an  information  was  granted  agaipft  him.  And  the  Court  lield  fur- 
ther, that  the  warrant  is  not  to  be  granted  in  the  firft  inftance,  but 
^fter  a  fununom  and  convi^iqn,  Trin,  II  Geo.  2  B.  R.  The  Kips 
v.  Covert, 

Fqr  more  of  Wages  in  general,  fee  jparttterS  (ESSaSefi  ^affcr 
QnO  deirbant  (N),  and  other  proper  Titles, 


»     "Si"    ■■'    '■^■'Tl.       '■■ .niiim     n iwni      n 


aaiaife. 

(A)     Waife,     [IFbat  Jhallbe faU  Watfe.] 


F(»l«  ^09. 


[  I    T  F  a  thief  leaves  my  horfe  or  his  own  horfe  in  an  inn^for  a 
•*■  certain  jum  by  the  week  for  his  meat,  it  is  not  any  waife. 
P.  I  Ja,  B.  adjudged,  ] 

[  2.  But  if  he  leaves  it  there  without  any  agreement  for  his  meat  \  aqqI 
it  is  a  waife.    P.  i  Ja.  B.  adjudged.  ]  L  -t   y  J 

G  g  3  3.  This 
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3.  This  forfeiture  Is  n6t  like  a  ftray,  where  though  the  lord  may 
fcife  yet  the  party,  who  is  the  owner,  may  retake,  them  within  the 
year  and  day ;  but  here  the  true;  owner  cannot  feife  his  own  goods^ 
though  upon  jrcjh  fuit  within  the  year  and  day.  H.  Hift*  Pl.-C» 
541.  cites  8  E,  ..  IX.  a.  Avowry,  151.  3  E.  3.'Cor.  i6a. 

4.  If  a  man  be  purfued  as  afelon^  and  he  flies,  and  waives  his 
own  goodsy  thcfe  are  forfeited';  per  Cur.  as  if  they  had  been  ftolcn 
goods.  Br.  Eftray,  pi.  9.  cites  29  E.  3.  29.  and  M.  37  H.  8. 
accordingly. 

Bona  wai-         5.  [t  fcems  that  a  waife  is  that  which  isjlole^  and  waifs  and  ca-^ 

^y^\^^  ialla  felmum^  are  the  proper  goods  of  the  felon  \  tnerefore  a  man  may 

4iVe\oQA&  have  the  one  by  the  flight,  and  not  the  other  as  it  feems.    Br,  - 

that  are  Eftray,  pi.  2.  cites  44  E.  3.  19. 

ftolen  and  v 

waved  by  the  thief  in  his  flight.    Bona  fugitivorum  are  the  proper  goods  of  him  who  flies  for 

felony.    See  4  Rep.  109.  b,  in  Foxley's  cafe. 

Contra  if  bt  6.  If  goods  are  haiUd  to  J.  JVI  and  he  fuffers  them  to  bejiolenfrom 
T/thmorif  ^^^  ^^  ^^  fi^^^  waives  them  in  the  bailee's  manor-i  and  be  takes 
the  haiUr      them  as  waif  this  is  no  plea  \  per  Cott.  J.    Br.  Eftray,  pi.  I2.  cites 

h^dntook        10  H.  6,  22.^ 

|/>ew,  and 

a/ur  they  bad  beeaJloIeM  and  waived \  for  in  the  one  cafe  it  is  folly  and  negligence  in  the  baileei  and 
ia  Che  other  not.    Ibid. 

7.  Trefpafs  of  goods  carried  away,  the  defendant  faid  that  he  bifd 
waife  in  his  manor  of  D.  and  that  onejiole  the  goods  de  quodam  ignotOy 
ana  brought  them  into  his  manor^  and  there  waived  themy  and  he 
fcized  them  as  goods  waived^  and  the  other  traverfed  that  they  were 
notjfole ;  per  Laicon,  If  they  were  not  ftole,  yet  if  they  were  waived, 
they  are  forfeited  j  for' if  a  man  takes  goods  only  by  trefpafs,  if  they 
are  purfued  to  be  taken,  and  he  waives  the  goods  and  flies,  now 
he  refufes  them,  and  the  poflfeflion  is  not  in  any ;  and  then  the  king, 
m  he  who  has  v/aife  of  the  grant  of  the  king,  (hall  have  it.  Per 
Needham,  Waife  cannot  be  unlefs  thejgoods  were  ftole ;  and  denied 
the  cafe  of  tha  trefpafs.  And  if  a  man  flies  for  felony,  and  leaves 
his  houfe  and  goods,  yet  there  his  goods  are  not  waived  by  it;  and 
by  pleading  of  waife  is  implied  that  the  goods  were  ftolen,  and  by 
fteaJing  and  waiving  the  goods  are  forfeited,  Br.  Eftray,  pi.  6.  cites 
12  E.  4.  5. 

•  8.  If  a  man  waives  his  own  goods  without  offence^  and  fays  that 

he  will  not  have  them  any  longer^  this  is  no  forfeiture,  and  he  may 

retake  them  at  his  pleafure.     Br.  Forfeiture  de  terres,  pi.  112.  cites 

Po<a.  &  Stud.  lib.  20.  ca.  51.  fo.  157. 

^^'^^  J74»  6.  If  a  it\on  Ji eals  goods  dnd' carries  them  into  a  manor y  and  leaves 

Lich.^41       ^^^^  there  in  his  own  or  another* s  houfcy  or  in  cujizdy  of  another y  or 

ic42  El'z,    puts  them  into  the  ground  or  other  fecret  place  and  then  flies,  they 

S.  c.  and      ^re  pot  waifcs  ;  for  a  waife  is  when  a  feign  is  purfued  or  thinks  he 

corduii^ly     ^^  ^^?  ^^^  fearing  to  be  apprehended,  and  having  the  goods  then  in 

Foxley'v.      bis  pclfefiipn,  flies  and  waives  them.     But  if  he  has  not  the  goods 

Anfley.—      ^Ifh  hiju  when  he  flies  and  is  purfued^  or  is  in  fear  of  being  appre-* 

^93*  pi*  3      ^^^^^^\  *l^'y  ^V^  neither  waived  nor  forfeited^  b^  the  owner  may  take 
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tbem  iiviien  he  wiQ  tndioiit  any  frdh  futt.    Reiblred.  5  Rc{}.  109.  s.c.Gavr- 
a.  Pafch.  43  Eliz.  B.  R-  F©xley*s  cafe,  iy  ^I'*^ 

|ie)t3  that  purfuit  of  the  felon  n«|^d  not  be  allese«l.  But  Po^ham  faid  it  fhonM  be  allegc&i  char  the 
felon  iied  for  fear  of  being  apprehended,  aiul  therefore  waived  rhenu  ^  If  felon  leaves  Che 
goods  eloigned  with  intent  Co  fetch  them  another  time  they  are  noc  waived!  Mo.  57a.  pL  7S5.  per 
Popham  in  S^  C. 


VMnor 

caufe  ^  . 

felon,  and  therefore  the  law  hath  impofed  this  penalty  on  him,  that  41  •&  41 
vnlefs  the  felon  upon  frelh  fuit  be  attainted  at  his  fuit  in  appeal  of  ^****  ^'  ^* 
ftie  fame  felony  that  he  flxall  lofe  all  the  goods  which  the  felon  Anfley,  s. 
waives  at  the  time  of  his  flight;  but  if  the  felon  hides  them  there  c,  and  s.  p. 
is  no  default  in  the  party,  it  being  fufficient  for  Him  to  make  frefli  ^  P^'phftm 
fuit  after  notice.     5  Rep.  109.  a.  b.  Pafch.  43  Eliz.  B.  R,  Foxley's     *'  •'* 
cafe. 

i  r .  Goods  of  aliens  ftolen  arid  waived  by  the  felon,  ft  all  not  be  faid 
waifs  by  13  E.  4.  per  Doderidge  J,  .3  Bulft.  i^.  Hill.  12  Jac.  ir^ 
cafe  o(  Waller  v.  Hanger.. 


(B)     Waife.     Who  J}:all  have  them. 

|.  ']^  O  T  E  per  Belk.  that  waife  do  not  belong  to  the  lords  of  the^ 
'*'^    hundred^  by  reafon  of  the  hundred^  but  belong  /^  the  lecty 
and  the  king  Jhall  have  it  by  reafon  (f  the  leeti    Br,  tftray,  pi.  2. 
cites  44  £.  3.  19. 

2.  It  was  faid  for  law  by  the  reporter,  that  if  goods  zr^floUy  if  Br.Eftray, 
they  come  into  afrcnchife^  the  lord  of  the  fianchifc  fnall  have  theniy  pl«  i*  cues 
if  frcfh  fuit  be  not  made,  and  //  //  be  no  franchife  the  king  Jhall  have  \  ^p*~jr 
thenX'i  if  the  party  does  not  VMjLtfrcJhjuit  y  which  franchife  fcems  suit,  pi.  4. 
to  be  fuch  a  one  as  has  waife,  or  bona  &  catalla  felonum  fugitivo-  cite^  s  c.«« 
rum.     Br.  Forfeiture  de  Terres,  pi.  no.  cites  21  E.  4.  16.  But  byap. 

*  ^  piehendiug 

&c.  the  felon  onfnjhjuit  the  property  isprefcrvcd  to  the  plaintiff  againf^  him  that  claims  waif  anj 
firay.    a  Le.  19a.  pi.  242.  Trin.  28  £iiz.  C.  B.  Rooke  v.  Denny. 

3.  Jnd  it  was  granted  per  tot.  Cur.  that  if  a  msixv^eah  goods  and  Br.  Eflray, 
ivaives  themy  he  who  was  robbed  may  feixe  them  20  years  after ^  if  cj^  .1!!!^ 
the  king  nor  the  lord  of  the  franchife  have  not  feized  them,  but  if  Br.  Frefh 
they  are  feized,' then  he  who  was  robbed  ought  to  fue  appeal,  and  Snit,  pi.  4. 
fball  have  them  if  he  makes  frefli  fuit;  quod  nota.     Br.  Forfeiture   cites s.c. 
de Tcrres,  pi.  no.  cites  21  E.  4.  16. 

4.  Note,  where  goods  are  Jhlen  and  waived^  and  feized  as  waife 
ty  him  who  has  waife,  by  this  the  property  is  changed,  and  the 
iirft  owner  (hall  not  rehave  them  without  fuing  appeal.     But  fee 

a  hci^fiatute  21  /f.  8.  cap»  i  f .     I'hat  if  he  gives  in  evidence  at  the  \ 

arraignment  upon  indi6lment,  and  the  felon  be  attainted,  he  ftall 
have  reftitution  as  if  he  had  fued  appeal.  Br.  Eftray,  pi,  8.  cites 
Dr.  &  Stud.  lib.  2.  cap.  3.  and  51. 

5.  A  lord  who  has  bona  waviata,  (hall  not  have  the  goods  of 

G  g  4  aliens 


aliens  ftolea  and  waived  by  felons,  and  if  waived  afier  the  attaft 
deaths  the  lord  ihall  not  have  them,  but  the  executor  of  the  aliens 
per  Doderidge  J.  3  Bulft.  19.  Hill.  12  Jac.  in  cafe  of  Waller  v. 
Hangen 


[411]  (C)     Pleadings. 

!•  'T'HE  lord  of  a  hufidred  ju^ifxcd  for  awaife  thercj  becaufe  a 
*•     thief  had  ftolen  goodsy  and  hu€  and  cry  was  madcy  and  he 

ran  away  and  waived  the  goodsy  and  he  took  them  claiming  as  waiftm 

Br.  £ftray>  pi.  2.  cites  44  £.  3.  19. 
jBr.  Tra-  2.  X^efpafs  of  taking  a  horfe*    The  defendant  faid  that  it  wasfioUy 

Tcrf-  per,  andwaivedy  and  he  as  lord  of  D.  where^  Uc.  took  it  as  waifc.  The 
otcsS.  c'  plaintiff  faid  that  it  was  notftole\  and  a  good  iffuc.  So  \i  he  had 
That  the      j^id  that  it  was  not  waivecL     Nota«     Br.  Iflues  Joines^  pi.  6& 

tS      cites  12  E.  4.  5. 

ahjque  hoc  that  it  was  floh.  And  per  Needham,  the  waiving  ought  to  be  traverW^  and  not  the 
itcaling.  But  per  Jenn/i  he  may  traverfe  the  one  or  the  otber,  and  after  it  was  taken  ihat  the  iffoo. 
\l^  well  joined. 

3,  In  cafe  for  mifufing  the  plaintifPs  horfc,  by  which  the  horfe  be-* 
came  blind  of  one  eye,  &c.  and  counted  that  the  horfe  was  ftolen  hj 
3  felons,  and  that  he  made  frejh  fuity  and  the  felons  were  apprehended 
and  attainted  at  his  fuit  before  Windham  J.  and  that  the  horft 
came  to  the  bands  of  the  defendant,  who  mifufed  it  as  above. 
The  defendant  pleaded^  that  before  that  and  the  attainder  of  the 
£iid  felons,  they  had  waived  the  faid  horfe  within  bis  manorj  in 
which  he  had  waife  and  eftray.  Sec  Tne  Court  held  this  no 
plea,  without  traverjing  the  frejh  fuit  whereof  the  plaintiff  had 
declared,  the  property  of  the  plaintiff  being  thereby  preferved; 
^nd  therefore  upon  that  mifufer  an  a£^ion  well  lies  ^  and  judg^ 
ment  for  the  plaintiff.  2  Le.  192.  pK  242.  Trin.  28  Eliz.  £• 
B.  Rooke  V.  Denny. 

4.  In  trover,  &c.  the  defendant JufKiied  as  fervant  to  the  (heriff 
of  Middlefex,  for  that  the  plaintiff  had  ftolen  the  goods,  and  car* 
ried  tl^em  to  D.  in  the  county  of  Middlefex  1^  at  which  place  the  de- 
fendant feized  them  ut  bona  waviata ;  and  without  argument  it  was 
adjudged  for  the  plaintiff;  for  he  ought  to  allege  a  felony  committed^ 
&c.  and  that  the  goads  were  waived  by  the  felon*  Cro«  Eliz.  tiu 
pi.  i8*Pafch.  40  Eliz.  C.  B.  Davie's  cafe, 

5*  A.  ftole  B's  goods ;  5.  makes  freJh fuit.  A.  waives  the  goods 
and  flies,  and  before  Bs  comes  th^  goods  arefeifed  as  waivedy  and  then 
j5.  comes  and  challenge^  them*    Crooke  and  Rarvey  J,  held  the  goods 
|iot  forfeited,  B.*  having  done  his  endeavour,  and  purfaed  from 
^  vill  to  villi  and  that  they  (hall  not  be  faid  waived,  bu,t  where  it 

cannot  be  known  to  whom  the  property  is^  Hutton  ^na  Yelverton 
iaid  that  ffoods  waived  (ball  be  faid  fuch  as  are  ftolen,^  and  which 
the  felon,  being  purfued*,  for  fear  of  apprehenfion,  waives  and  flies  ; 
(o  that  by  feizure  before  the  owner  comes,  the  property  is  prefently 
^i^rcd  9ut  Qf  tbc  gw4cv,iQ  the  Xo^i^  nvtwiUifta^ding  the  freih  iiiit, 

«nle(s 
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vnlefs  diat  fuit  was  always  within  view  of  tbifokn.    But  all  agnedl'* 
that  if  the  owner  comes  and  challenges  the  goods  before  Jeixure^  and 
after  the  flight  of  the  felon  the  owner  ihall  have  his  goods  with** 
out  queftion.    Het.  64.  65.  Mich.  3  Car.  C.  B.  Dickfon's  cafe* 

For  more  of  Waife  in  ecneral,  fee  Jrelji  ttttt^  S{etttfatton>  (C) 

and  other  proper  Titles, 


WM^.  ^412] 


» 

(A)     What  Proce/s  goes  into  Wales. 


1.  '\1I7' H E N  the  manor,  of  Bergaveny  was  demanded,  they 
^^    wrote  to  the  Jheriffof  the  county  of  Hereford  tofummon  the 
tenant  in  the  manor  in  Wales.    Br.  Cinque  Ports,  pi.  0.  cites  19 
H.  6.  12. 

2.  A*yF,y2i.  or  ?L\ca.fa»  or  other  judicial  procefs^  did  not  go  «  The 
into  Wales }  per  tot.  Cur.    Godb,  214.  pi.  305.  Mich.  11  Jac.  piaintitniad 
C.  B.  Anon.  ^fT^J" 

iUot  in  Lat" 
don^  and  diftrifMias  tO  the  iheriffy  who  returned  mula  bona^  but  tefiatumfmt  that  bt  hadhnds  in  Denlnfrh^ 
finrt^  and  if*y<3.  /9  tbeJheriffofDenbigbj  who  returned  that  biev^  iktmni  regit  non  rutrit  in  H^aJHam.  Ke* 
ling  Ch.  J.  on  the  fiiil  motion  held  that  the  writ  lies,  the  others  faid  nothing,  but  ordered  the 
jDieriff  to  make  fuch  return  as  he  would  (land  to,  who  flood  to  this  rerum.  And  Twifden  doubt- 
ing whether  the  writ  lay,  adjomatur.  Lev.  291.  Trin.  22  Car.  2.  B.  R.  Draper  v.  Blandy.— — 
2  Saund.  193.  S.  C.  that  Kelynge  Ch.  J.  inclined  (Irongly  that  the  writ  lies  ;  and  tliat  afterwaixlt 
it  was  moved  again  before  Rainsford  and  Morton  J.  who  upon  hearing  the  cafe  argued,  made  a  rule 
for  a  new  writ,  and  to  ameixe  the  Iherilf ;  but  it  being  moved  afterwardS)  when  Twifden  J.  was 
prefent,and  he  inclining  ftrongly  that  fuch  procefs  did  not  run  intoWalcs,  the  cafe  was  adjourned 

over  lo  the  next  term  ;  aad  the  reporter  fays  that  nothing   afterwards  was  done  in  it. -^ 

Raym.  206.  S,  C.  fays  it  was  afterwards  adjudged  an  ill  return,  by  TK'lfdeu,  Rainsford  and 
Morton  J. 

"f  If  debt  be  brought  a^tdnji  one  in  Lendwi,  and  he  afterwards  retnoves  -and  inhabits  in  fFuIes,  a 
ea.ja.  may  be  awarded  againtl  liim  there  ,  and  the  rcgifter  mentions  a  record  removed  from  Cal- 
liceby  certioraii;  per  poderidge  J.  Cro.  J.  484.  pL  i.  Trin.  16  Jac.  B.  R.  Sir  John  Carew's 
cafe. 

So  where /wo  IVekhmen  were  bail  in  B.  R.  and  judgment  being  had  against  the  principal,  zca,fa, 
iffued  Into  Wales  againft  the  bail ;  and  the  Court  faid  that  if  the  parties  found  themfelves  ag- 
grieved, they  might  have  a  writ  of  error.  2  Bulft.  54.  55.  Mich.  10  Jac.  Hall  v.  Rotherham. 
■   ■       ■     S.  C.  ci'ed  by  Ellis  J.     2  Mod.  u.  in  cafe  of  Whitrong  v.  Blaney. 

3.  But  it  was   agreed,  that  a  capias  utlagatum  did  run  into 
Wales.     Godb.  2:4.  pi.  305.  Mich.  11  Jac.  C.  B.  Anon. 

4.  An  extent  had  gone  into  Wales ;  per  Brownlow  prothono- 
tar/.     Godb.  214.  pi.  305.  Mich.  11  Jac.  C.  B.  Anon. 

5.  Where  an  aftion  of  debt  on  a  bond  was  brought  in  Hertfordjhire^  5.  c.  cited ' 
and  upon  nil  debet  pleaded  the  plaintiff' had  z\erdiQy  and  jtidgment  by  Ellis  J. 
and  a  writ  of  execution  w^s  direfted  to  the  Jherjff  of  Radnor  in  Wales,  }  ^°^''  '°- 
who  returned  that  breve  do/nini  regis  did  not  come  there,  it  was  clearly  vvhi'j  on'^ 
agreed  by  the  Court  that  the  writ  was  well  awarded  j  and  the  (heriii'  v.  Bianeyl 

was 
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was  fined  lol.  for  his  iO  return.  2  Bulft,  156.  I57«  Mkh^  i>  ^mc^ 

Bede  v.  Piper. 
Toipti.  T44.   •    6.  Certiorari  was  prayed  to  remove  indiUmetits  taken  ia  Wales  iSr 
S-C.fays      rioU-i  and  granted,  there  being  diverfe  precedents  to  that  purpofe,  as 
a  motion^iJ   *®  ^^^^^  ^^  ^^^  crown  informed  the  Court.  Cro.  J.  484.  pi.  x.  Trin^ 
rtmove  an      26  Jac.  B.  R»  Sir  J,  Carew's  cafe. 

ind'ftment  of 

battery  in  ^aUs  into  B.  R.  and  that  it  was  objcfled  that  fuch  a  writ  had  not  been  granted  fince  tha 
icign  of  Edw.  1.  But  the  Court. rcfolved  tVwt  the  writ  Ihould  be  granted,  becaufc  it  is  in  the  Kinfi 
§nfe  \  and  by  Haughton  J.  he  may  fue  in  what  court  he  will ;  antl  though  fach  wfrit  in  fuch  cafe 
©Light  not  to  be  granted  in  cafe  of  a  common  perfon,  yet  that  is  no  reafon  but  it  may  be  granted  in 
the  King's  cafe.*'!— 2  Roll.  Rep.  z8.  29.  S.  C.  mentions  it  as  an  inditlment  of  barretry ;  and  that  a 

certiorari  being  granted,  it  ftood  pci'Cur. Doderidge  J.  faid  the  Regifter  mentions  a  record  rc- 

lEKOved  from  CaUice  by  certiorari.  Cra  J.  484.  in  Sir  John  Carew's  cale. 

r  4.1  '^  1       7*  '^^^  common  prscefs  of  B^  R,   does  not  run  into  Walcs,^ 
■•  ^   '^       but"the  courfe  is  to  bring  it  by  original,^  and  fo  to  the  outlawry  5^ 
per  omnes  J.  2  Roll.  Rep.   141.  HiU.  17  Jac.  in  cafe  of  Floid  v. 
BetheW. 
The  platn-         g^  judgment  in  debt  was  had  in  the  great  fejflons  againft  the  defen* 
ohtainelu     ^^^^^  dweUing  in  one  of  thofe  counties^  and  ai'terv/ards  he  diedintef- 
j^ptunt  in     tate*     One  who  dwelt  in  London^  and  bad  nothing  in  IVales^  took  out 
if.  ii.  fued     letters  of  admini/lrationn,    It  was  moved,  at  a  meeting  of  all  the 
t^iinftbe     j^^g^s  ^^^  barons,  whether  any  exec-ution  might  be  in  Wales,  the 
ifc<V  Afui         adminiftrator  not  inhabiting  nor  having  any  thing  there  >  and  if  not^ 
tirtmafiisy      ^jjgj^  whether  the  record  might  be  removed  by  certiorari,  and  fcnt 
>«#!«'*''  ^y  mittimus  into.B.  R.  or  C,  B.  to  the  intent  to  have  a  fci.  fa.  ta 
'WaUi ;  and    have  laiids  out  of  Wales,  or  ^oods  in  the  adminiftrato^'s  hands  li- 
iheqttcrtion  able  to  it  there.     And  all  the  juftices  and  barons  conceived  that  he 
thwthis  ^     C5«W  not  have  afci.  fa.  in  any  court  but  where  the  judgment  was  given  ; 
fcije  facias    and  if  it  ihould,  then  all  judgments  in  inferior  courts  might  be  re- 
would  lie      moved  and  executed  in  the  courts  at  Weftminfter,  which  would  b% 
*°d*b^^**^ '  ^^''y  inconveqient  to  the  fubjefts  to  make  lands  or  perfons  liable  in 
jMdges  a^-       other  manner  tlian  at  the  time  oT  the  judgment ;  and  there  is  no  re- 
gaiiaftihe      medy  but  to  execute  fuch  judgments  in  their  peculiar  jurifdiftions. 
ch.  juftice   Cro.  C.  J4.  pi.  7.  Anon. 

it  Was  held  that  it  would  lie.    sv   Mod.  xo.  HiU.  26  &  27  Car.  2.  C.  B.  Whitroag  v.   Bku 
»ey* 

9.  Concerning  procefe  out  of  the  courts  at  Weftminfter  in- 
to .Walcb,  of  late  times,  and  how  anciently,  fee  Vaugh.  395  ta 
4aa 


See  rC)  and  /gN    trials  thCTC. 

tit.  Trial  \     / 

(N.  b.  6) 

Br.  Afiifc,    '•    ASSISE  was  brought  in  the  county  of  Gloucefter,  of  thc; 
pi.  435.   '  -^  land  of  Gower  in  Wales;  and  the  plaintiff  recovered,  and[ 

cites  s.  c.  ^gji .  (qj.  when  a  man  is  deforced  oflan4  in  a  jeigntory  in  fVaies^  he 
fays'amlfo  jhall  have  his  a£iion  in  the  court  of  the  lord  there,  for  writ  of  tfic 
fro  that  the  king  does  not  run  into  Wales.  But  if  the  lord  binfelf  be  de^ 
bi  iiv^inp  of  farced  of  his  feigniory  in  Wales,  there  he  Jhall  fue  by  writ  in  Eng^ 
^^  "^  "°^^  lantl 
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imi  in  the  tmmty  mxt  aijmning ;  for  none  can  give  him  remedy  In  in  En^and 
Wdcs.    Bn  Jurifiiiaion,  pi.  loj,  cites  i8  E.  2.  and  Fitzh.  Affife,  «  not  by 

«  ^  equity  of 

J"-**  Ihcftatutc 

of  9  £•  3.    For  this  is  before  that^lbituto^ 

2.  An  indiUment  of  murder  was  removed  out  of  Wales^  and  tried 
in  an  Englifli  county.  See  8  Mod,  135.  Trin.  9  Geo.  1724.  tho 
King  V.  Althoe*      »       .  .      ^ 

3.  Upon  a  motion  for  a  certiorari  to  remove  an  indiif^ment  for 
murder  out  of  Wales,  the  Court  faid,  that  where  there  is  a  juft  rea-* 
fin  to  induce  the  Court  to  believe  partiality  will  he  Jhetved  of  either 

fide,  the  indidment  (hall  be  removed  into  an  Engliih  county.  But 
the  truth  of  the  matter  will  be  fufpeded  where  it  is  upon  tlie  motion 
of  either  the  prifoner  or  profecutor^  and  in  fuch  cafe  there  mujf  be  a 
full  and  clear  affidavit^  to  induce  the  Court  to  grant  a  certiorari. 
But  where  it  is  at  the  injlance  of  the  Attorney -General'^  itlhall  be 
granted  without  an  affidavit.  And  fo  a  rule  to  fhcw  caufe  was  dif- 
charged  for  want  of  a  fufficient  affidavit;  but  the  profecutor  te  have 
leave  to  move  it  again  upon  a  better.  8  Mod.  146.  Trin.  9  Geo, 
1724.  The  King  v.  Burnaby. 


(C)  Error  or  judgment  there.  [  4'4  J 

I.  T  F  error  be  in  Wales,  it  (hall  be  redrefled  before,  the  jujikes  But  per 

*   errants\  and  if  no  ju/lices  errants  are  there,  //  fljall  be  re-  ^f^"f[*g' 
drejfed  here\  per  Newton.     Br.  Cinke  Ports,  pi.  8.  cites  19  H.  county  pa- 

6.  12.  -  latine  flvill 

be  redrefled 
here.  Contra  of  error  in  Wr.lcs ;  for  this  fhaU  be  rethtjud  in  parUamtftt ;  per  Afcue.  Br.  Cinke 
Ports,  pi.  8.  cites  19  H.  6.  i2«'^— But  fee  now  the  34  &  3^  U.  8.  cap.  26. 

2-  34  y   35   H,  8.  cap.  26.  par.  32.  enafts,  That  all  anions  Error  was 
real  and  mixed^  attaints,   con/piracies,  ^Jpfih  ^^d  quare  impedity  f,pj|"a 
appeals  of  murder  and  felony,   and   all  atlions  grounded  upon  any  jmigment 

Jlaiutes,  Jhall  be  fued  by  original  writs,    to    he  obtained  and  fealed  in  Wales  ia 
with  the  faid  original  jeal,  returnable  before  the  jujlices  at  their  fef  f^^f  J]Jf "^' 

JsojiSy  within  the  limits  of  their  authorities,  in  manner  and  form  as  is  ftatuic  «/>- 

aforementioned.  /•^'•'j  '^^ 

P^r.  33.  Item,   That  all  manner  ofperfonal  aSlions,  as  debt^ de-  -^j^Jj^fj,'^'' 

tinue,  trefpafs,  account,  and  fuch  like,  amounting  to  thefum  of  40  J.  aaionfia!l 

or  above,  ft>all  be  fued  by  writs  original,  to  he  obtained  and  fealed  as  is  ^«  hyong." 

a  fore  faid,  or  by  bills  at  the  plea  Cure  of  the  party  fuing  the  fame  before  »*'(J  wh«re. 
A    /  ■  1  •    n-  .1  •     .1      i'    '       -'r     1    '  .1      •'  "^ '        /-"j    •     as  in  this 

toe  jaid  jujiices,  wtthtn  the  limits  of  their  authorities,  as  is  ufed  m  cafe  it  was 

North- 1 y  ales.  by  plaint. 

To  which  it 
was  an>\iered,  that  this  is  to  he  intended  in  real  3<f^inn<  in  which  lands  are  demanded  j  but  this 
aetion  is  in  the  perfonalty.    And  tlic  Court  held,  that  judgmciit  was  to  be  affirmed.  Scd  adjornator. 
Cio.  E.  340.  pi.  6.  Mich.  36  &  37  Eliz.  B.  R.  Grifhtii  v.  Williams. 

One  brought  nnmUy  ly  L:li  in  the  grand  fcfT.ons  in  Wales,  and  declared,  that  the  defendant  by 

deed  granted  to  him  an  annuity,  or  aniiu.il  rent  of  20  1  ft-r  his  life,  by  virtue  wherc»»f  he  was  feifed 

in  domiiiicofuo  ut  «Ic  lih/  ro  tfnrmemo  for  h;s  life,  and  for  ir  ye;us  arrears  he  brought  his  adion. 

Errtn  nvas  fijjl^ned,  'f^/ this  bill  of  annuity  is  rot  mainiainaMc  ;  \\jX  he  ou^ht  by  the  words  of  this 

Ji.UuU  to  have  bioygU  an  orivhi.u  wtit  j  and  this  is  an  adiou  mixed.    £ia  rcfolved  by  all  the  Court » 

that 


414  ^altft* 

tbtt  an  Minuity  brdoght  by  bill  therft,  it  well  brought ;  for  AriW  an  a^nut^  which  charges  tbtpt/fi^ 
nn/y  ibat  grants,  and  not  granted  for  him  and  his  heii^,  it  is  roeeny  perfonni ;  nor  is  this  grant  any 
seal  tbmgy  or  ont  of  any  realty,  and  therefore  cannot  he  faid  to  be  real  or  mixed ;  and  a  releafe  of 
adions  pcrfonal  is  a  bar  in  it.    The  judgnient.  was  aflimied.  Cro.  C  i  ?•.  pi.  1 7.  Mich.  5  Car.  B^ 
B..  Bodvcll  V.  BodveU.  ■   Jo.  ^14.  pi.  3.  S.  C.  accordingly, 

:trror  was  Par.  1 1 3»  jtll  errors  andjudgTmnts  before  the  ju/fiees  ett  the  great 
iTr^io'^-  fiJfi^^^  in  pleas  real  or  mixed^Jhall  he  redreffedhy  writ  of  error  out  of 
Tei-fe  a*^  "  ^"^  chancery  returnable  before  the  King's  Bench.  And  all  errors  tn- 
judgment  pleas  perfonal  Jball  be  reformed  by  btllsj  to  be  fued  before  the  prefident 
f*  UnJ^'*''  ^^^  *^^^^^*^^ff^^^^  '*  andif  the  judgment  be  affiryned  in  the  faid  writ9 
kHv/iAes,  ^f  errory  or  bills^  then  to  make  execution  and  other  procefs  thereupon^  as 
g^iven  be-      |f  ufed  in  the  KJng's  Bench. 

ft»re  the  jpf-         '' 

tices  there.  And  upon  confidetation  of  the  JIatuu  of*  aS  H.  S.  of  Wales^'iXi^  becaufe  an  ejeAment  is 
a  f  naxi  afl'iony  the  Couit  at  firit  doubted ;  but  at  laft  they  adjudged  that  the  writ  of  error  woul<i 
£e  in  B.  R.  Mo.  2d8.  pi*  391*  Mich.  19  Elia.  GrifHih's  cafe.— ^Cro.  £.  104.  pi.  i^.  Grift  it  1^ 
V.  Apprici,^S.C.  adjudged  that  B.  R.  had  jnrifdit\ioOy  and  the  judgment  M{as  inverted. 

•  This  is  mifprinted  for  the  34  and  35  \\,  8.  cap.  26-  par,  \\l^^ 

*{■  The  prioted  Aatuces  )iaY»  the  very  word  (mixt.) 

3*  In  error  of  a  judgment  hi  Wales,  in  a  quod  t\  deforchit,  the 

error  ailigned  was  becaufe  the  venire  facias  had  not  15  days  between 

the  tejie  and  return  thereof,  but  the  return  was  the  very  next  day 

after  the  tefte.    Sed  non  sdlocatur ;  for  in  Wales  their  procefs  is  from. 

day  to  day^  in  one  and  the  &tne  (eiSon^   Cro.  C.  i^.  pL  2«  Hill.  ^ 

Car.  B.  R»  Griffith  v.  Jenkins. 

[4^5]       4'  A  ptnd  eis  deforciant  was  brought  in  the  grand  felons  in  thq 

jp,  380.  pU    county  of  ?•  and  the  plaintiffs  made  protefiation  fequi  breve  ijiud  in 

iz.  s.  c.      forttiay  ^c>  brevis  de  quod  ei  deforciant  at  common  tawy  according  t0 

andjudg-      the  flotttte  of  Rutland^  and  demanded  a  meffuaste  and  lands  in  R»  quee 

men  t  in  the      ,  -^      ^^     \       n*  c^  l        j*i         ^  ^l    t    t     J^i  •        •>•       *•     •         •    " 

g^and  fcf-  clamant  tenireftbt  CSr  heeredtbusy  of  toe  body  of  bis  wife^  ut  injure  tp» 
iions  rever-  fius^  The  defeiulants  demanded  judgment  of  the  writ,  becaufe  it  is 
fed  accord-  ^  ^^.j^  founded  upon  the  ftatute  of  W.  2.  which  provides  that  he 
^^  ^'  that  brings  fuch  writ  mud  mention  therein  what  eftate  he  claims, 

in  the  tenements  demanded,  which  was  not  dope;  and  adjudged 
there,  that  the  writ  fbou}d  abate.  But  upon  error  brought,  it  was 
refolved  the  writ  was  well  brought ;  for  it  is  given  by  the  ftatute  of 
Rutland,  12  £•  I.  and  although  the Jiat.  of  fVeJl.  2.  gives  a  (jpecial 
writ  of  quod  ei  deforciat  in  ipeciai  cafes,  where  tenaoj^  for  life,  in 
dower,  or  in  tail,  lofe  their  lands  by  recovery  by  default  >  and  in 
fuclvcafe  the  writs  make  mention  of  their  eftates,  yet  this  doth  not 
take  away  thejiatute  of  Rutland^  which  gives  the  quod  ei  deforciat  j^ 
wherefore  it  was  refolved  for  the  plaintirtin  the  writ,  and  the  judg- 
ment was  reverfed.  Cro.  C.  444.  pi.  15,  Hill,  ji  Car.  B.  R.  QriiU 
fith  &  Ux*  v.  Lewis  &  Ux'. 

5.  Error  was  brought  of  a  judgment  in  quod  el  dejfotoaty  In  the 
grand  feffions  of  Wales,  and  affigned  that  judgment  final  was  given 
on  a  default  afer  appearance^  when  it  ought  to  be  a  petit  cape  only 
in  all  real  actions  on  a  default  after  appearance,  and  a  grand 
cape  on  a  defa\ilt  before  appearance;  and  the  Court  held  this 
manifeft  erron  Lev,  105,  Trin.  15  Gar,  2.  B.  R.  Slaughter  v. 
Tucker, 

^-  I  IF. 


t.  t  ITs  i^  M.  Seffl  !•  cap*  27.  par.  4,  w^icA  takes  awaj  tli 
Uufi  before  the  prejident  and  council^  in  the  marches  of  PFateSy  fcff . 
ena^s^  that  all  errors  in  pleas  perfonal^  within  the  principality  of 
IValesyfliaU  he  redrejfed  by  writ  ojerfor^  in  the  fame  manner  as  er- 
rors in  pleas  real  and  mixfd  are  appointed  to  be  redrejed  by  the  34  £^ 
35  H.  8. 


(D)  JurifdiSlion  allowed  or  not. 

X*  T  N  affife  recov€ry  in  bank  of  land  in   Wales  is  void ;    per 

*  Fortefcuc.     Contra  it  feems,  hy  him,  of  recovery  in  bank 

of  land  \a  county  palatine.    Br.  Cinke  Ports,  pU  z  2,  cites  36  H. 

6-  33- 

2.  G.  £•  made  oaeh^  that  all  the'partles  are  inhabitants^  and  dwell-  S*  P-  ^lA. 

ing  within  the  marches  of  Wales ;  and  that  die  matter  contained  *» '  "  po^'^'elf 
the  bill  isyjr  no  title  ofland\  therefore  the  caufe  is  difmifled  to  the  -iTheniai- 
determination  of  the  faid  commiflioners.  Gary's  Rep.  119,  120.21  terofthe 
&  22  Eliz.  Morgan  v.  Bithell  &  Evon.  ttu^l 

far  a  kaftfar  years,  and  no  tltie  of  fresboldj  therefore  difmifled.  Cny^s  Rep.  13T.  2ft  Ellz.  Moore  «w 
Marfhall.— Ibid.  145.  S.  P.  Arden  v.  Veale. 

But  the  jurifdi^on  of  Wales  was  not  allowed  for  apromifej  though  made  within  the  jarifdidioi^ 
by  parties  dwelling  there.    Gary's  Rep.  14a.  1%  Eliz.  Hatton  v«  Price. 

}•  Defendant  makes  oath  that  the  lands  complained  of  ^rf  under 
4.0  s.  by  the  jear^  therefore  difmifled.  Gary's  Rep. .  I2X«  21  &  22 
£liz.  Morgan  v.  Ap  Richard  &  Lewis. 

4.  Jurifdi£tion  of  Wales  over-  ruled,  thojiigh  all  the  parties  are 
dwelling  within  the  jurifdidion  of  the  marches  of  Wales,  which  is 
no  caufe  of  demurrer  for  title  of  lands.  Gary's  Rep,  127.  128.  22 
Eliz.  Keves  v.  Hill  k  Vx\ 

5«  Bill  touchiiig  a  prance  and  mifbehaviour  ufed  by  the  dcfen-  f  4,16  1 
dant  againft  him,  in  bringing  him  up  by  fubpoena  at  the  fuit  of  one 
Anthony  Hink,  whereas  the  plaintiff  never  knew  any  fuch  man,  and 
for  divers  other  mifdemeanors  ufed  by  the  defendant  in  this  court  to* 
wards  the  plaintiffs  the  defendant  demurred,  for  that  both  parties 
dwell  within  the  jufifdi<Slion  of  the  marches  of  Wales,  where 
he  fuppofes  the  plaintiff  is  to  feek  his  remedy.  But  over* 
ruled,  for  that  mifdemeanors  committed  in  this  court  are  mod  meet 
to  be  here  examined.  Gary's  Rep.  128.  cites  22  Ellai:.  GrifEth 
v.  Penrine.  • 

6.  The  piaintlff  prays  a  prohibition  to  riie  grand  feffions  of  Wales,  ^^  ^^^^ 
for  that  the  defendant  had  brought  a  bill  againft  him  there  to  difcover  138.  Mich. 
a  deed  concerning  his  title^  2inAjuppofedtQ  be  in  the  pojfejjion  of  the  now  9  ^'  3*  s* 
plaintiffs  TXidfuggeffsthat  he  lives  out  of  the  juri/di^lion  of  the  courts  c'ourt  were 
and  ought  not  Jo  befued  there ;  a  prohibition  was  granted,  for  this  be-  of  opinioa 
ing  in  the  nature  of  a  chancery  fuit,  the  procefs  is  perfonal  by  fum-  c<»g«*anca 
moning  of  the  perfon,  which  they  cannot  do,  he  living  in  another  ^!^^^^ 
county  and  out  of  the  jurifdi6Hon,  by  that  means  you  would  run  a  172.  Hiiu 
man  to  a  contempt,  and  thereby  grant  a  foqueftration  of  bis  lands,  9^  3-S. 
ihaX  is  no  way  under  your  authority,  or  fubjeit  to  the  obfervance  ^'J^^^^ 


4 1 6  ^i^attantia  €{)attae« 

the  Court     of  vour  powcF.    Comb.  468.  Hill.  10  W.  3.  B.  R.  Tranter  ¥V 

prohibit  their  proceedings  in  this  court  of  equity,  but  only  their  proceeding  on  any  procefs  againik 
aiiy  living  out  of  the  jurifdidtion.  -S,  C.  cited  8  Mod.  375.  Arg.  in  cafe  of  Vaughan  ir* 

£vans. 

7.  E.  had  a  mortgage  of  lands  within  the  jurifdi6Hon  of  the  grand 
iei&ons  in  Wales.  K  pretended  that  he  had  purchafed  the  lands  and 
got  poffijfion  by  undue  means,  E.  filed  a  hill  in  the  grand  fejfisns 
againft  T.  who  lived  within  the  jurifdidtion,  and  V.  yfho  lived  im 
London,  where  he  was  ferved  with  a  fubpoena^  but  he  net  ap^ 
pearingy  E^  get  a  feque/irationy  and  then  V.  moved  for  a  prohibi- 
tion, which  the  Court  granted,  and  ordered  the  plaindflFto  declare 
on  it,  and  that  the  defendant  might  take  advantage  by  plea  or  tra<* 
verfe ;  but  it  Teemed  hard  in  perfonal  a£):ions,  to  puni(h  a  man  not 
within  the  jurifdidion  of  the  Coiirt;  and  that  it  is  faid  in  Hutton^ 
that  it  cannot  be  done«  8  Mod.  374.  Trin,  ix  Geo»  i.  I726» 
Vaughan  v.  Evans. 

For  more  of  Wales  in  general,  fee  |dCO^{bft(on  (I*  a)  JCrfal 

(N.  b*  6}  and  other  proper  Titles* 


tary  in  ^lac9 
ttfvoucberj 
where  that 

h!S°and*'is  [^J  Of  what  Jibing  It  lies. 

in  nature  of 

voucher.  [  !•  T  Tlies  off  ztiadvowfon.  43  E.  3.  25.  9  H.  6.  56,  b,  where 
fa^e^oraJ!!  1  '^  '^  g^^'^^  ^^*  warranty.  ] 

▼.  Oibome.'  -f-  In  ftaretnipetiit  by  the  brir  in  tail,  a  man  may  plead  warranty  of  the  anceftor  with 
alfets  defcendedy  and  *  bar  him,  and  if  he  has  nothing  iy  defent,  and  /ami  dejcend  h  him  cftcr^  there  bt 
Jhall  have  feire facias  to  have  in  value ;  per  Finch,  and  Mowbray,  and  not  denied  ;  quod  nota*  Br* 
Scire  Facias,  pi.  29.  cites  43  £.  3.  26. 

2.  A  warrantia  chartae  does  not  lie  of  a  piece  of  land  no  more  thait 
*  a  prascipe  quod  reddat ;  nor  of  ^felion  of  land.    Godb.  152.  pL  197* 
Pafch.  5  Jac.  in  C.  B.  Ballet  v.  Ballet. 


[B]  Upon  what  Warranty  It  lies. 

ft 

S.T.  Per      [  I.  T  T  P  O  N  a  releafe  with  warranty,  he  may  have  a  warrantia 
WoodamT  V   chartae;  lO  H.  6.  18.     Becaufe  he  cannot  vouch.  ] 

Brian,  F. 

N-  B.  134.  (I)  in  Mvg.  cites  12  H.  7. 2w  Ic  li^s  upon  a  rclcafc  with  warranty  contra  omneft 

ge'ntes.     Agreed  by  all  Che  juiliccs,  Godb.  151.  pL  197.  Pafch.  5  Jac.  in  C.  B.  Ballet  v.  Ballet—** 

[  2.   If 


daattantia  thmau  ^tj 

^  1.  If  a  man  has  amfe  to  vouch  another  out  of  the  llm  in  a  writ  of 
entry  within  the  degrees^  but  he  cannot  vouch,  becaufe  he  cannot 
vouch  out  ^  the  iim^  he  ifaa^  have  a  warrantia  charts.     lO  H.  6« 
18.  b,  1 

[3,  If  the  lord  confirms  to  the  tenant  in  fee  with  warranty^  a  war-  S.  P.  F.  K. 
rantia  chartac  lies  upon  this  warranty.     30  E.  3,  13^  ]  fnl^  ^^^ 

cites  la  H.  7.  1.    Per  Wood  aod  Brian-—— See  tit.  Voucher,  (P)  pi,  t.  and  tlic  aotc$ 
there. 

[  4.  A  warrantia  chartac  lies  upon  a  warranty  by  homage  auncefirell.  *  Br.  War- 
30  E.  I.  3.  b.»  2+ E.  3.  34.  b.  J  »"^«p, 

13.  cites  S.  C.  per  Skip.— Homage  Aunceftrell,  implies  a  warranty,  F.  N.  B.  134.  (F)— Homagit 
biiiileth  to  warranty,  a  Inft.  11. 

Th«  law  was  generally  IioUlen  in  tbofe  days,  that  homage  being  parcel  of  the  tenure  rdenr'edtft- 
the  feoffor  and  his  heirs,  imported  a  warranty  to  the  feoffee  and  his  heirs,  and  fo  much  is  implied 
by  tliefe  words  in  thitfintute  de6igjmsyc:ip.  6.  fjine  honugioj  that  is,  without  any  warranty,  by  rea- 
son of  homage,  but  that  w -s  ever  intended,  fo  /cng  at  the  tatamcy  continued  by  decent  in  the  hhod  of  the 
Jirji  putcbnjer:,  for  if  the  tenement  were  transferred  out  of  his  blood  by  feoffment,  or  any  other 
tranilation,  in  that  cafe  the  tenant  (hould  vouch  his  feoffor  or  his  licirs,  if  he  hat!  any  warranty, 
but  not  in  refpecl  of  the  homage  ;  and  that  this  was  the  ancient  inw  appears  by  Glanville,  wh^r 
fays,  fi  aliquis  alicui  donaverit  aliqiiod  tenementum  pro  fervitio  &  homagio  fuo,  quod  poflea  alius 
verfuseum  dirationaverit,  tenebitor  quidem  dominus  tenementum  id  ei  warrantizai-e,  vel  com[)e- 
tens  excamblum  ei  reddere ;  fecus  ell  tamen  dc  eo,  qui  de  alio  tenet  feodum  fuum  ficut  haeredita- 
tem  foam,  &  unde  fecertt  homagium,  quia  licet  is  terram  illam  amittat,  non  tenebitur  dominus  ad 
cfchambium ;  and  this  is  fignified  in  the  doing  of  homage,  homagium  fi  dominus  fecipei-e  volneritv 
tunc  in  fignum  warrantix  acquietalionis  &  defenfionis  manus  tenenris  infra  manusfu^s  tenere  de« 
bet,  dum  tenens  profcrt  verba  homagii.   And  at  tliis  day  it  holds  in  cafe  of -f'  Homage  Auncellreil* 

a-Inft.  273,  *76«  .    - 

•f-  -But  fee  now  the  ftatute  la  Car.  z.  cap.  24. 

r  5*  And  the  writ  fhall  be  unde  chartam  fuam  halet.     30  E«  i«  s.  P. 
3.b.]  y  o  Th„„gM,e 

•*         ■■  has  no  char- 

ter thereof,  and  confequently  cannot  (hew  any ;  and  therefore  in  this  cafe  the  words  unde  cliartan 
liahet,  &c.are  not  material.  F.  N.  B.  X34«  (F). 

6.  If  land  be  given  in  tail  with  warranty  to  him  his  heirs  and  af^ 
figns^  and  the  donee  aliens  infee^  and  dies  without  iffue^  this  warranty 
iball  be  a  bar  in  formedon  in  reverter  of  the  land*     Br.  Tail  and 
Dones,  pi.  7.  cites  4.6  E.  3.  4.  Per  Wilby, 

7-  Tne  writ  of  v/arrantia  chartae  lies  properly  where  a  man  doth 
enfeoff  another  by  deed,  and  binds  him  and  his  heirs  to  warranty,  &c. 
Now  if  the  defendant  be  impleaded  in  an  ajftfe^  or  in  a  writ  of  entry 
in  nature  of  an  ajfife^  in  which  aftibns  he  cannot  vouch,  then  he  (hall 
have  that  writ  againft  the  feoffor  or  his  heir,  who  madefuch  warran-  f  ^.t  fi  1 
ty.  F.N.B.i34.(D).  «•  ^       J 

8.  If  a  man  has  a  leafs  of  lands yjr  life  rendring  rent,  or  makes  a  Arevei-fioa 
gift  in  tall  rendring  rent  without  aeed,  and  afterwards  the  leffee  or  ^"i*^*^"^ 
donee  is  impleaded  in  fuch  a£lion  where  he  cannot  vouch,  then  he  words  dedi, 
(hall  have  this  writ  of  warrantia  chartae  againft  the  leffor  or  donor,  or  &c.  without 
his  heir  who  has  the  reverfion :  for  that  revcrfton  and  rent  referved.  *^^^^'  *.  •  , 
makes  a  warranty  m  itfelfby  the  ftatute  of  bigamis,  cap.  ult.  although  him  in  the 
he  hath  not  any  deed  thereof.  F.  N.  Bl  134.  (G).  reverfion  to 

warrjintybe 
it  the  IcfTor  or  his  grantee.  F.  N.  B.  134.  (G)  '11  the  new  notes  there  (c)  cites  rp  H.  7. 10.  34  E. 
3.  Garr.nity,  30.  20  E.  ^.  Counterplea  of  warranty,  7.  But  fays,  the  vouchee  there  may  difclaim 
if  he  be  not  the  lelTor,  &c.  cites  :o  H.  7. 10.  fo  if  he  l»e  (notjleflbry  grantee  or  heir,  cites  17  E.  3, 
39.  iS  £.  3.  42.  and  cites  Ca  Litt.  384.  b. 

3  9ff 


4t^ 


GOsatrntiii  Cftattae. 


Ibid*  in  ^.  If  a  man  nahanga  lands  with  another  by  daiy  if  he  be  Iftipleade<} 

^"^TT.  he  Ihall  have  a  writ  of  warrantia  charts  by  that  deed  of  exchange^ 
^^i^.     although  there  are  not  words  of  warranty  in  the  deed    F«  N.  B^ 

ttirquod        135.  (B). 

Thiroy  I?  E.  3. 44.  but  Hill  and  Shard  cootra* 

trieCourc        lo*  If  a  man  makes  zfid/ffmsnt  in  fee  with  warranty  againfi 

Md  clearly  j^^^  ^^  j^^j  hetrsy  the  ifeoffec  upon  fuch  warranty  (hall  never  hare 

lantia  char-  warnuitia  chart®.    For  when  the  warranty  is  only  againft  him  and 

tc  does  not  his  heirs,  if  he  be  impleaded  by  a  ftranger^  he  never  (hall  vouch. 

^{^  ntef  ^y  **^  warranty,  and  the  nature  of  fuch  warranty  is  only  to  re* 

theraare  ^"^  againft  him   and  his  heirs,   and   not   to   have  recompence 

the  wordi  in  Value  i  by  t)yer,  Brown  and  Walfli^    Dal»  48.  pL  8.  5  £liz» 

(dedi&  Anon. 

Cooceffil 

In  the  deed.    IX  afti.  pU  1 7.  Pafch.  5  Eliz*  Anon,  but  feems  to  be  S.  C— F.  K.  B.  1 34.  (H)  in  the 

wbw  notes  there  (a)  cites  S.  C%. 

Declaration  1 1%  It  was  hdd  by  the  Vhole  Court,  that  upon  a  warranty  againft 
was  upon  feoffor  and  his  heirs j  or  y.  S.  and  his  heirSy  or  tht  grandfather  vr  great 
the  war-  grandfather  of  the  feoffor  and  his  heirs^  no  warrantia  charts  lies,  un* 
Ife^'^ron-  lefs  ^iasxdedi  be  withm  the  deed,  which  implies  a  general  warranty* 
c/^cancum.  Cro.  £.  86i»  pi.  36^  Mich*  43  £liz»  C»  B.  Sir  Hugh  Portman  v.  Sir 

51  the  deed    Qervafe  Cliftom 
there  was  a 

jpccialwarrmnty  againjt  feoffor  and  bis  heirs^  and  againft  the  heirs  and  afligns  of  the  father  of  the  fe- 
offor. Refolved  that  the  fpecial  warranty  fhall  not  expound  and  torttrol  the  generalty*  Cro.  £.  864* 
pt*  43.  Mich.  43  3c  44  Eliz.  in  the  Exchequer  Chamber^  Rant  v.  Cock* 


[C]  In  what  Cafes  it  lies. 

f  I.  T  F  the  vouchee  at  thefummons  ad  warrantiam  Jicut  pluries  he 
^  returned  nihily  whereof  he  may  be  fummoned,  where  tht 
vouchee  is  deady  But  the  tenant  cannot  take  this  averment^  but  it  ought 
ta  come  by  the  return  ofthejheriffy  yet  though  the  tenant  cannot  vouch 
the  heiry  be  (hall  not  have  warrantia  chartae  againft  him.  Quaere,  1 7 
E.  3.  41.  b.  ] 

2.  If  a  man  releafes  to  me  with  warranty  y  and  I  grant  to  him  that  I 
will  not  vouch  himy  nor  take  advantage  of  the  warranty  againft  him  or 
his  heir Sy  unlefs  by  rebuttery  unlefs  1  am  impleaded  by  htstovin'y  and 

C  4'9  ]  ^^^^  ^  ^^  impleaded  by  formedon  by  his  Covin,  quaere  if  I  ihall. 
luve  warrantia  chartae  againft  him ;  for  formedon  is  an  adion  in 
which  a  man  may  vouch.    Br.  Warrantia  Cartae,  pi.  20.  cites  43 

■  E.  3;  20. 

3.  Where  a  man  pur  chafes  with  warranty y  and  ^e  feoffee  knows 
him  to  bt  the  villein  of  J.N.  and  this  feme  J*  N.  impleads  the 

/eoffecy  and  he  vouches  his  feoffor,  who  is  a  villein,  the  demandant 
may  counterplead  that  he  is  his  villeiny  and  ouft  him  of  the  voucher, 
and  diere  he  lofes  his  voucher,  but  he  fhall  have  writ  of  warrantia 
chartae  \  per  Finchedon,  quod  nota*    Br«  Warrantia  Cartas,  pL  6« 

cites  48  K.  3.  I7« 

4.  A  mas 


SQarraitda  €Hme,  4^  9 

4.  A  man  cannot  vouch  in  quare  t?npedtt^  but  Ihall  have  writ  •«"•  Vouch- 
%ll  warrantia  chartae  \  quod  nota.  Br*  Warrantia  Cartae,  pi.  17.  cites  cftes's.^. 
9  H.  6.  56.  per  tot.  Cur. 

5*  A  man  may  have  warrantia  chartas  in  precipe  quod  reddati  F.N.B. 
as  where  the  tenant  has  releafe  or  confirmatian  with  warranty^  he  J34-  (I)  >« 
cannot  vouchj  for  k2S  that  the  demandant  has  counterpleaded  the  s.c?^'^* 
pofleffion  i  and  therefore  he  may  have  writ  of  warrantia  chartet^ 
per  Wood ;  and  Brian  Ch.  J.  was  of  the  fame  opinion,  &  nullus 
negavit.    Jir.  Warrantia  Cartae,  pi.  15.  cites  12  H.  7.  a. 
*  6.  If  a  man  leafes  for  years^  and  covenants  to  warrant  the  land 
&c.  and  the  lejee  is  oujled  by  torty  he  (hall  not  have  covenant. 
Contra  if  it  wa^  upon  elder  title.     Br.  Garranties^  pi.  i.  cites  26 
H.  8.  3. 

7.  In  a  pracipe  the  tenant  vouched^  and  at  the  fequatur  fub  fuo 
periculo,  the  tenant  and  vouchee  niade  default ;  whereupon  the  de^ 
mandant  hath  judgment  againji  the  tenant^  and  afterwards  the  de* 
mandant  brings  a  fcire  facias  againft  the  tenant  to  have  execution, 
in  this  cafe  the  tenant  may  have  a  warrantia  chartae.  Co.  Litt. 
393.  a.  ^ 

8.  Upon  owelty  of  fervices  this  writ  lies,  but  that  is  after  feifin  of  r^J^a^^I 
the  fervices.    F.  N.  B.  134.  (G)  in  Marg*  cites  Co.  Litt  384.  b*  tie»  pi.  tS.* 

♦  21  H.  6.  8.  ciiet  S.C. 


[D]     Who  Jhall  have  it.  j^%io. 

r  I.    ATONE  fljall  have  warrantia  chartae  hut  the  tenant  in  P-^-?-. 
-^  .^>.  17  E.  3. 44- ]  tVe^il^" 

notes  there  (e)  cites  S.  C.  per  Hill  ai^  Shard.-   ■      'S.  P.  Br.  Warrantii  Cartdr,  pi.  19.  citet 
2^4  B.  1, 25,  S.  P.  And  not  tbt  voucUr  w  tenant  bj  receipu    Br.  Warrantia  Cartae,  pi.  30.  dtea 

[  2%  For  it  is  a  2Ck)d  counterplea  of  the  a£HoA  thtt  he  was  not  ^'J^\ 
tendAt  of  the  land  the  day  of  the  writ  purchafed^    45  E.  3.  2.  18  E.  carS^pl, 
3*  42.  D.  iiTue  thereupon.    3  £.  3.  Fitzh.  Garrantie  of  Charters  19.  cftes* 
4.  15  H.  3.  Garranty  of  Charters  25.  adjudged  per  Curiam.  ]  «4  2. 3.  as* 


by  Hobart  Ch.  J.  in  the  cafe  of  Roll  v.Osborn,  Hob.  si.  pi.  37«  an<J  dtes  «4  E.  3, 15.  7  E. 
4;  la.  an<r  17  E:  3.44.  and  16  H.  3.  Fitzh.  tic  Warranty  des  Charters  29.  But  he  fays  it  teems 
to  be  a  plea  but  prima  facie ;  for  it  is  allowed  alio  f  H.  4.  18.  and  yet  it  is  concluded  that  tha 
voachee  may  have  the  writ  when  he  cannot  vouch,  even  as  a  zd  or  ^d  mefne  lord  may  haye  a  writ 
o^  mefne  as  well  as  the  tenant  in  deracfne ;  and  fo  3  E.  3.  Fitzh.  Warrantia  Chartc  4.  The  de* 
fendant  pleaded  that  the  plaintiff  was  mt  tenant  the  Aay  of  tb$  wrrf,  and  iffue  upon  it.  But  Fitxh. 
abridging  the  cafe  fays,  that  if  he  had  pleaded  himfclf  tenant  by  voucher  the  day  of  the  writ  pur- 
chafed,  it  would  have  ferved  \  and  31  E.  3.  Fitzh.  Warrantia  Chartat  a«.  in  fine,  Burton  fays, 
thakf  the  i^rm^M/  in  warraiilia  cha^x  /hall  have  a  writ  of  warranty  of  cbarten  9ver^  hanging  th^ 
writ  againfi  Mnt;  antf  reafoft  and  juftice  requires  it,  fince  this  writ  is  fupplementary  in  place  q£ 
voucher,  where  that  cankiot  be  had ;  therefore  is  this  writ  as  well  to  bte  allowed  after  ahenation,  at 
voucher  is  allowed ;  for  alienation  cannot  be  imputed  unto  folly ;  for  as  a  man  mayvouch, 
coming  in  as  vouchee,  fo  this  writ,  as  it  is  in  nature  of  a  voucher,  is  equally  to  be  allowed ;  and, 
thereiGrt  41  E.  3.  7.  if  the  tenknt  by  the  eurtefy  grants  his  eftate  with  warranty  unto  J'S.  and 
oomei  in  at  vouchee,  be  flail  have  aid  of  him  in  reverfion,  as  if  he  were  tenant  •  in  poffeffion  ; 
and  43  E.  3.  23.  If  a  coftartntr  make  a  feoffment  with  warranty,  and  comes  in  as  a  vouchee,  h« 
iball  be  able  to  deraign  the  warranty  paramount  as  if  be  were  in  pofTefiion.  4(  14*^^3 

VofeXXn.  Hh  E3- A 


420  ^Oattantia  Ci)artae«. 

•  Br.  War->  T  3*  A.  Vouchee^  who  cannot  vouch  overy  (hall  have  warrant 
rantinCar-  chaftae,  becaufc he  is  now  tenant  in  law*  yH.  4.  18.  b.  id  E.  3^ 
c*^^s.^c.     ^9-  admitted.    Contra  17  E.  3-  44-  ] 

— F.  N.  B*  135.  (B)  in  the  new  notes  there  (c)  S.  P.  cites  18  E.  3.  19.  per  Shard,  and  7  IT- 
4>  18. 

[4.  When  the  faid  counterplea  is  taken,  ^t  plaintiff  may  main^ 
tain  his  aiJion  by  this^  that  he  was  tenant  by  his  warranty  the  day- 
if  the  writ  furchafid.     3  E.  3.  Fitzh.  Garranty  of  Charters  4.  ] 

[  5.  But  a  man  who  is  not  tenant  of  the  land  fhall  not  have  tbis 
Writ  before  he  conuf  in  by  voucher  though  he  has  a  warranty.  1 7  E. 

3-44-] 

[  6.  If  the  tenant  of  the  land  with  warranty  be  SJfeifed  by  a 

ftranger,  he  (hall  not  have  this  writ  during  this  diffeifin,  becaufe 

he  is  not  tenant  of  the  land  during  the  diileifin,  and  the  writ  fup* 

pofes  him  tenant.     1 1  H.  3.  Rot.  3/  between  Simon  de  Abbcn- 

(iun,  and  Reginald  de  Meilebury,  agreed  and  adjudged.  ] 

[  7.  So  if  2l  flranger  takes  unjujily  redditum  terra^  (that  is,  as  it 
{eems,  takes  the  profit  of  the  land,  by  which  is  intended  a  diflei- 
fin)  of  the  tenant,  he  fhall  not  have  this  writ;  for  he  may  have  bis 
affffe^  if  he  wilL     11  H.  3.  Rot.  3.  adjudged.  J 

8.^  If  there  be  3  jointenantSy  and  the  one  releafes  to  the  rejl^  diey 
may  deraigne  the  former  warranty  by  voucher,  or  warrantia  char-* 
t» ;  for  they  be  in  a  3d  part  by  the  releafe.  Weft's  Symb.  f.  197. 
cites  40  E.  3.  41. 

9.  If  a  man  be  impleaded  who  is  not  tenant  of  the  land,  but 
pernor  of  the  profit s^  he  fhall  not  have  a  writ  of  warrantia  duutscx 
becaufe  he  c^  lofe nothing.    F.  N.  B.  135.  (C) 
'fL^?^^  ^0-  An  ;7/^^«r^  fhall  have  a  writ  of  warranua  chart*.    F.N.B^ 

;o1f.td  ^35.  (D) 

to  hold  to  him  Bis  heirs  ami  aJTigniy  and  A.  i»feoffi  B,  md  his  bcirs,  and  B,  tTtcs,  in  this  cafe  the  heir  of 
0;  as  artignce  to  A.  (ball  tTave  a  warrantia  diart?c.  So  as  heirs  of  affignces,  and  afligneet  of 
afllgns,  and  affigns  of  hc.rs,  are  within  this  word  (afligns,)  wluch  fcemed  to  be  a  queAi'on  iir 
Brafton's  time.    Co.  Litt.  384.  b. 

But  where  a  warranty  is  to  A.  and  hb  heirs,  aff^^nee  of  A.  (hall  not  have  warrantia  thartae  on 
this  warranty  ;  for  no  waxranty  is  made  to  him/  and  tlicrefore  the  law  does  not  allow  him  ta 
bnng  thca^ljon.  Agreed  per  Cur,  on  a  dcmutrcr.  And.  299.  pi.  308.  Pafch.  33EU2.  Yazlcf 
V.  Kemp* 

None  (hall  1 1.  Kone  fhall  have  a  writ  of  warrantia  chartx,  but  the  tertenantm 
vanugtof  fv^.B  135.  (D)  in  Marg.  cites  7  H.  4.  18.  I7E'3-  ^<iBr, 
%varr/nty      ^^^r.  Chartac,  30. 

«al,  ifhebe  not  urunani,  as  by  voucher  or  warrantia  charts.    Br.  Carranties,  pi.  1.  cites  26  H. 
*• }:       -^-ontra  af  warranty  perfonai  j  for  if  he  be  ouftcd,  &a  he  may  have  covenant.    Ibid. 
»one  Ihall  im ve  it  but  in  privity  •/  fjlat<.    Co.  Litt.  385.  a. 

X2.  If  any  lands  be  given  to  2  brethren  infee-fhnplej  with  a  war^^ 
ranty  to  the  eldejl  and  his  heirSy  the  eldejl  dies  without  ifue^  thcfur^ 
vivcr  albett  he  be  heir  to  him,  y^Jhall  he  not  have  a  warrantia 
charts.     Co.  Litt.  385.  a. 

Svf^iJ.aT  iJ  ^'  ^Y^^^"^'^"  thought  that  the  flatute  27  H.  8.  of  Ufes,  gave 
ukc  ^L  ^^  benefit  of  the  warranty  to  cefly  que  ufe^  and  that  he  fhall  vouch 
vantage  of  »  alKgncc,  and  have  warrantia  chartae;  and  that  tenant  for  life, 
a^a^ranry  created*  by  an  ufc,  fhair  baye  benefit  fgr  his  time  rfthc  warranty^ 

and 


tQattamia  €ikttsai  *  42  x 

tnd  any  voiichi  or  hare  warrantia  charts}  but  that  Hemuft  a\ake  an  eftste. 
IS  count  accordingly.*  Mo.  959<  pl>  I  i8o«  Triii.  9  Jac  Roll  v.  1  Saik. 
On>orn&Ux'.  68s.^.fci,. 

...  .4  Annxy 

B.  R.  Smith  V,  Tindal.      ■      u  Mo(L  lox.  S.C, 

14;  Lotd  b]fr  eJcBeai  fliall  not  have  the  benefit  of  a  wamuityj  s.p.itnd,  * 
becaufe  he  is  in  by  title  i  but  if  he  comes  in  by  way  of  f/latsj  he  299- in  car* 
ihall,  of  a  warranty  that  ruiis  Ulath  the  eftate:    And  /o  if  one  ^fKemp! 
^omcs  in  in  ibtper^  or  in  the  pefl^  he  (hall  have  the  benefit  of  the  -i.And  (6 
warranty  I  per  Williams  J;    Bulft.  164.  in  cafe  of  Hey  wood  v(  of  him  that 
$mith.  -I-^ 

[E]    What  iiiali  be  good  Caufe  to  have  the  Writ. 

«  • 

£  I.  T  F  a  man  mttkes  feoffment  of  land  with  warranty^  and  after  a 
-*•  rent  in  fie  is  recovered  againfi  the  feoffee j  he  may  have  a 
warrantia  chartse  to  have  in  value  for  the  rent.    30  £;  3*  30.  31*  . 
dubitatur;  j 

*  2.  Tenure  is  ho  caiiie  to  bind  to  warituity;  unlels  it  be  hf  owelty 
offerviceSj  or  hemage  anceftrelh    Bn  Warrantia  Carte^  pi.  13.  cites  . 
^E- 3- 35- per  Skip. 

3*  1?  a  man  leafes  land  foryedrs  with  warranty^  and  the  leffee  it 
•uffed  by  me  who  right  hasj  he  lhall  have  adion  of  covenant  upon 
the  warranty.  Contra  if  he  be  oufted  iy  him  who  no  right  has ;  for  . 
then  he  may  have  trefpafs,  or  ejedione  firmae;  Otherwife  it  feems  . 
of  a  warranty  rffranktenement^  and  he  is  impleaded  by  him  who  no 
light  has,  yet  he  may  vouch  by  this  word  warranty;  Br.  Qarran« 
ties,  pi;  8o.  cites  z%  H;  6. 524 

[F]     At  what  Time  it  lies; 

[  i.    A    Warrantia  chartae  lies  *  h^ore  any  impieacEngi  but  the  ^Amaii 
-^^  writjBallfuppofe  an  impleading.     29'  E:  3.  4.  b.  30  E.  3.  may  hay^ 

iimet  ft  imphcltarif  and, recover. pro  ioico  tt  tempore;  but  n§  exeatiiin  l|udl  be  awarded.  Br.  War-^ 
rantia  CartaCy  pi.  ii.  cites  ai  H.  €,  41.  U  %z  H«  6,  at.*— Weft's  Symb.  f.  I97.  cites  lamecaY^esi 
and  X4  E.  3.  35.  &  la  H.  4.  la.  H  F.K,  B.  134.  (K)  **  "' Bui  if  be  be  mjkd after,  be  ihall 
here  his  warranty  dpon  the  flrit  reeoVery.  But  Brooke  fays,  it  feems  in  this  cafe  that  he  (hall 
make  refueji  10  the  ioarrata^e,  femRtig  tke  ajfjfs,  to  admnifler  alar}  for  oth^wife  he  iMall  not  have 
execution,  as  it  is  faid  elfewhere.  Br.  Warrantia  Carte,  pi.  ii.  cites  ax  H.,6.  41.  it  at  H.  6. 
at.  Weft's  Symb.  f.  197.  cites  fame  cafes,  &  12  H.  4.  it.    But  cites  4S  E.  3.  ax.  Regift* 

Oris.  f<*^'  15^*  >•  That  the  writ  of  warrantia  charta:  umfl  be  fued,  baling  the  pnneifal  fUm^  aa4 
before  judgment^  at  of  aflife,  or  entry  in  the  nature  of  affife  ;  for  then  i^  the  warrantor  dies,  yet 
the  writ  lhall  not  abate}  but  his  heir  (hall  be  refummoned  to  anfwer  upon  the  fame.  ■ 

And  Hob.  ai.  in  cAfe  of  Rot^L  v.  OspoRx,  cites  theregiftcr  158.  that  ii  judicium  inde  redditum 
fity  non  vaSet  h(K  breve/  But  Hobart  Ch.  J.^ys,  that  this''rit,i^l  be  well  underffood ;'  for  dearly 
It  may  be  brought  before  any  prineifial  plea,  and  nfter  the  flea  take  any  otber^  and  then  by  judgment^ 
or  by  difcontinuance,  and  the  like.  And  he  is  of  opinioOy  tliat  bffore  executkn  it  may  be  nrought^ 
if  (be  party  frayed  bis  plea  in  tifHe  ;  fOT  'till  execution,  he  ii  in  of  the  eftace  ifttrwaxii. .  Bat  if  tti# 
execution  be  had,  then  tlie  warranty  fails  with  the  eftate. 

$.  p.  And  if  the  dtfctidata  apmsars,  wdf^rfs  that  be  is  mt  impleaded^  he  bf  this  plea  confefles  the 
parradty,  and  the  puxntiff  Ihan  have  ju^^rnrent  to  recover  ha  ti^arranty*    F.  K.  S^  134.  (I(.) 

H  h  a  a«  Wb^e 


4^1  COattttttta  C^ateae. 

2.  tVhtr^one  was  iwpleadid  in  an  a£iion  in  which  he  mgit  Bsm 
vmchidy  it  was  agreed  by  all  the  juftices,  that  he  may  have  a  war** 
rantia  chartas,  if  he  did  not  vouch.  Mo.  859.  pL  ziSo.  Trin.  9 
^c.  Roll  v.  Ofbome  &  Uz'. 


[G}    How  it  ihall  be  brought^ 

(  r.3  r  F  B.  be  feifed  of  a  manor,  and  A*  releafes  to  him  with 

'-  rantyy  B.  may  have  a  warrantia  chartac,  for  parcel  of  tbe 
mrnm"  only*    M.  3  Jac.  B.  Mordant's  cafe.     Per  Curiam.  ] 

[  2.  And  it  feems,  that  i/he  be  after  impleaded  of  the  other  tart 
of  the  manors  he  may  have  other  warrantia  charta  ofthit  alio.  Du* 
bitattir  3J^  B. } 

r  3.  Tenant  by  his  warranty,  if  he  brings  warrantia  chartae^ 
tHgbt  uSikkfi  thefpicial  matter  by  his  count.     17  £•  3.  44^  1 

[  4*  He  ought  4t  Uajl  t%  difclofe  the  fpecial  matter  hy  bis  plea 
18  £.3.  19.] 

[  5,  In  a  warrantia  chartae,  if  the  plaintiff  counts  that  the  i^tm^ 
ehnt  is  hosemi  to  warrant  certain  Innd^  and  a  hmtiwick  ofthtfhrefirf 
ofUverfe  placa^  it  is  good,  without  declaring  in  artedn  of  which  6t 
is  impieadedi  for  if  he  be  bound  to  warranty^  he  oug^t  to  wanaat 
the  intirecy;  but  he  iltalk fender  in  value  only  [ibr}  wiat  he  hi(L  29 
£•  3. 4*  adfud^ed.  3 

6.  WarroMtut  chwrtm  was  hranght  hf  W.  and  T.  wheve  ajj^ 
W»  krm^bt  agmnft  thens^.  in  which  the  plaintiff  recovered^  5cc.  tail 
tbe  defendoMtfaidtkait  W.  is  dead  pending  the  writjjv^gmmt  cxf  lh0 
ynit',  and  tbe  other  faid  thai  the  efiate  waste  i\  and  to  tha-hmt 
ofT*  and  becaufe  it  ought  to  be  purchafed  pending  die  af&fe^  P^^lj^ 
that  the  defendant  aniwer  j  for  if  the  writ  abates,  and  T.  brings 
another,  this  is  not  pending  the  aifife ;  and  after  the  writ  abated  by 
award,  and  the  plaintiff  was  not  amerced  for  cauie  of  death*  And 
per  Wich,  in  this  cafe  the  new  writ  purdiafcd  after  the  affile  is 

20od.by.reafbn  of  the  death  i  and  fo  no  default  in  the  plaintifF,  but 
ke  laft  wrrt  good;  quod  non  negatur.    Br.  Warrantia  Cartae,  pl« 
7,  cites  48  £•  3»  22. 

7.  In  warrantia  chartae,  if  the  writ  comprehends  tenuroj  the  dect^ 
ration  JhaO  he  undo  chcfrtamfnam  hahet  gcxntnl&fm  Bn  Warrantki 
Cartas,  pi.  i8.  cites  21  PL  6»  8. 

F.  19.  B.  8*  Vponfeojfinent  in  fee  with  warranty,  or  reteafi  with  warrmOf^ 

r|4.  (H.)     he  ought  in  tbe  declaradon  to  Jbew  the  deed.  Br.  Warrantia  CarOib 
|*^«ff:     pi.  21.  cites  21  H.  6.  8. 

«ui  14E. }.  35*  UBcmriiu^ 

(G.  2)    Brought  wlwe. 

Amnmrnef  t.  "111/ AUR  ANTI A  chartae  in  the  eoemtf  of  &.  and  upm 
^Kjjf«  "'*''  ^^^tmedy  procefs  iffked  upon  Ujtattem  dk%  retunn/hte 

^IS^JStia   ^  ^ ^^^  countyofD.  and  tbym  it  was  agreed  ^twaciamia 

chatti^ 


5« 


chaitae  may  be  brought  in  another  county  than  where  the  land  is.  chartae ;« 
Br.  Warrantia  Cartac,  pL  21.  cites  31  E.  3.  and  Fitxh.  Rcfum-  «;^';«'^ 
monsaS.  t'J^'''^ 

htars  nottLue  in  a  certain  fUee  or  county ;  for  tlwnhe  mif^  to  bring  the  writ  w!ieretlif  deed  bear* 
date.  But  if  a  maa  bring  a  writ  of  warrantia  chan»,  by  reason  of  homage  aunceftrel  ^c*  then  ic 
ought  to  be  brought  in  the  county  where  the  land  lies.  F.N.  B.  135.  (F)— And  ia  the  new 
Jiqtes  there  (c)  cites  4  E.  3.  pi.  12. 

2.  A  man  may  fue  a  writ  of  warrantii  chartae  at  the  common  xnd  ibfd.. 

law  for  a  warranty  made  of  lands  in  ancient  demefne.    F.  N.  B.  in  the  new 
ric  VlC^  notes,  fays 

ny*'V^)  ,  fee  16  E. 

%.  Caofe  a  Remover  t^.  Reg.  i*.  30  E«  3*  13.  And  per  Sklpw.  the  tenant  ihall  have  warranty 
0%ti^  tb€  hrd  in  tU  brii  own  cml, 

[H]     Warranty  of  Charters.     Cotmterplea. 

[  t.  T  T  is  a  good  counterplea  that  the  plaintiff  is  not  tenant  if 
■*  tljc  land  for  tobich  the  warranty  ts  demanded^  becaufe  the 
%rit  fuppofes  that  he  is  tenant.  11  H.  3.  Rot.  3.  Simon  de  Abben- 
llun  againft  Reeinald  de  Meileburv,  admitted  and  adjudged.  15  H» 
3*  Garrantie  of  Charters  25.  adjudged  per  Curiam.  18  £•  3.  42. 
b.  ifTue  thereupon.  1 

[  2.  So  it  is  gooQ  counterplea  that  the  plaintiff  ic^x  not  tenant  ^  SteCD)  pV 
ibe  land  the  day  of  the  writ  purcbafed^    45  £.  3*  2.     3  £.  3.  Gar-  ^ 
fande  of  Charters  4.  ] 

[  3.  It  is  a  good  counterplea,  that  the  plaintijf  might  have  vouched  S.  P.  P.K. 
him  in  the  a^ion  in  which  the  recovery  wasy  and  he  did  not  vouch  Bj,j7|JiJ^^ 
bimi  nor  give  notice  rfit^  fi)ewing  that  he  might  have  barred  the  in  the  new 
plaintiff  in  the  firft  a&iem.  Skene  Regiam  Majeftatem,  iib.  i.  notes  (b) 

cap.  22.  verf.  i.  b.  1  ^TJ'  ^ 

*  ^  no  plea 

here  to  iay  Aai  the  plaiMtiWls  impleaded  'mfiicb  m  oAm,  mtherwe  he  Oktf  nmueh^  ttc  yeC  in  ajcirefacia 

,if  is  agvedplta  to  fay  that  he  fifat  impleaded  in  Juch  we  affion  wherein  ht  neigbi  vomhf  bnt  did  net,  &c.  and 

Jo  by  reafm  of  his  default  be  could  not  have  exeattion ;  cites  I S  E.  3.  41.  Warranty  de  Charters  t.  and 

cites  9  E.  a.  Garranty  de  Charters  30.  accordingly,  that-  it  is  a  good  plea.— —8.  C.  cited  bf 

Hoban  Ch.  J.  Hob.  aa.  in  cafe  of  Roll  v.  Osborni  as  refcdved,  though  ic  was  in  a  formedon. 

4«  In  affife,  if  a  feme  file  warrants  land  to  fF.  JVT.  and  he  who  But  If  tho 
has  caufe  of  action  marries  the  fame  feme^  he  (hall  be  barred  by  the  ^"vmtwbo 
warranty  of  his  feme  during  the  coverture.    Brook  makes  a  qusre  ^!alty^S 
if  the  tenant  vouches  the  demandant  and  his  feme  by  a  ftrange  rieahefem 
name ;  and  fays  it  laems  that  he  ihall  rebut.    Br.  Voucher,  pi.  97.  «:^  ""^ 

«itt.,3Afl:io.  fj;r»U 

ia  implied,  it  feemt  there  that  the  warraotf  is  loft  for  erv.    But  quaere  if  he  fluiy  not  vouch 
Jhiinfelf  and  bit  feme  by  a  flrange  name.    Br.  Voucher,  pL  97.  cites  I3  ASL  xo. 

[I]    Warranty  of  Charters.    What  will  abate  it. 

ASts  of  Demandant . 

£  I.  f  F  %jotn  in  wai^nty  of  dkarters,  and  after  Ac  one  is  non^ 
^  faifed^  Ac  other  fiM  have  the  warranty  ofibf  intirety  for 
file nufcoief  of  the  warnmtj.    42£.  3. 17*  b.  ] 

Hh3  [a  If 


423 1  mmmtia  C^attae; 

f  2.  If  upon  a  warrantia  charts  a  fnr  be  leviedj  and  afier  recdr* 
yeror  lo/es  the  land^  yet  htjhall  not  have  fcire  facias  to  recover  in 
value  J  becaufe  the  nature  of  the  tor  it  of  warranty  of  charters  itde^ 
firoyed  by  the  fine  levied  upon  it^     i:^  H.  4.  12.  J 

r  424  ]  (K^)     ^^^V  and  Cqunf.    Abatement. 

t.  'tir  A  RR  ANTI A  chartae;  die  writ  Is  quodde  eotenetyi^ 

^^    unde  chartam  fuam  habit ^  Sec  ^ad  yet  the  plaintifF  may 

count  J  and  bind  the  defendant  by  homage  anceftreUi  per  Wilby^ 

juflice,  quod  non  negatur.    Br.  General  Brief,  pi.  8«  cites  24  £« 

3-35- 

Ptf<he,  2.  It  feems  that  he  who  will  purfue  by  the  common  writ  efwar-^ 

^ptpro^  rj«//j  chartitj  ought  to  pray  the  party  to  warrant  pending  the  firfl: 
loco  &  iemm  wcit  of  affife,  or  the  like ;  and  alio  bring  hU  writ  pending  the  fa^d 
ixtre,  fhaii     £rft  writ,  and  before  judgment  in  it.    Br.  Warrantia  Cartas,  pi. 

':r^".ft«  '3- cites  24  E.  3. 35- 

Ills  lofs.  But  Brooke  fays  it  is  faid  elfewhere,  that  in  this  cafe  alfo  the  pvty,  vfben  ht  is  imfkadcd 
^tfur,  ought  tofrjy  tU  warrantor  to  vfarrattt^  &c.     Ibid. 

3.  Warrantia  charta  againft  two^  and  he  Jhews  deed  of  the  one^ 
he  fhail  not  have  the  warranty )  per  Candifli.  But  there  per 
Knivet  and  Thorp^  J*  this  goes  in  abatement  of  the  writ,  and 
he  may  have  a  new  one,  and  io  only  dilatory.  But  in  p^acipe  quod 
reddat^  if  the  tenant  vouches  two,  znA  Jhews  lien  by  dedi  of  the  one 
and  of  the  other  in  one  deed^  where  dedi  is  no  warranty  but  againft 
the  reofFor,  and  not  againft  his  heir ;  yet  becaufe  the  demandant  >s. 
no  more  delayed  by  the  voucher  of  two  than  by  the  voucher  of  the 
one,  and  it  is  peremptory  to  the  tenant  upon  voucher,  and  if  he  fidls 
pf  his  lien  it  is  peremptory  to  him,  and  ne  cannot  re->vouch,  there- 
fore the  voucher  is  good  againft  die  one,  and  he  {ball  warrant  die 
whole*    Br.  Warrantia  Cartae,  pi.  14,  cites  39  £.  3.  26* 

4«  In  warrantia  cbarta  againfltwo^  and  he  Jhews  feveral  deeds  of 
them,  the  writ  fhall  abate ;  for  he  cannot  join  them.  Br.  War- 
rantia Cartse,  pi.  14.  cites  39  £•  3.  26. 

5*  It  feems  that  in  warrantia  chartae  againft  2',  and  the  0ne  is  an 
infant  at  the  time  of  the  making  of  the  deedy  it  Jhall  bind  the  other. 
But  quaere  if  by  this  writ,  or  by  another  writ  againft  him  only. 
Bi.  Warrantia  Cartae,  pi.  I4.  cites  39  E.  3.  26. 

6.  If  the  dfendant  dies  pending  the  writ  of  warrantia  chartar, 
the  writ  (hall  not  abate ;  but  his  heir  Jhall  be  resummoned  to  anfwer 
the  plaintifF.  Quod  nota.  Br.  Warrantia  Cartas,  pL  27.  cites 
the  regifter. 

7.  Though  the  writ  fuppofes  that  he  holds  of  the  defendant^  yet 
that  is  not  Txr^T^m/ whether  ne  holds  of  him  or  not.    F.N.  3« 

134.  (E.) 
Ibid,  in  rhe       8.  if  a  man  impleaded  brings  a  warrantia  charta  againft  whom 
hc«r  notes,    ]|e  bath  a  warranty,  and  vouches  him  alfo  in  the  adtion ;  and  after- 
i  tT^  '^  yi^s  pending  the  a<5lion,  zjiranger  who  bath  ancienter  title  inteirs 
•  ut<fi 


nc 
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Jtpon  binh  7^^  th^t  iball  not  abate  his  warratitia  charts  fued  out   contra  p^ 
fcirfore.    Quod  yidc  *  Hill.  :ii  H.  6.  RN.  B,  135.  (G)  J^^^ 

*  See  3r*  Warrancia  Carte,  pi.  11.  cites  ai  H.  6.  41.  Mills  v.  Clifbord^  S.  C.  "And 

F«  N.  B.  135.  (G)  in  the  new  notes  there  f.  cites  S.  C. 

9*  A  man  may  fue  forth  dhsrs  writs  of  warranty  of  chaFteps  Hob.  28, 
egainfl  divers  men  s  and  if  he  has  divers  warranties  againft  them  29.  in  cafe 
4ie  flhall  recover  fcverally  againft  them.    F.  N.  B.  135.  (I)  qsborn  ^* 

cites  9  H.  5.  12*  where  one  brought  z  fare  facias  ufwi  ajinf,  ns  hiir  to  a  parceners,  and  the  tenant 
pUaded  in  bar  a  fins  UvieA  by  the  2  purcemn  viitb  -warranty,  and  relied  upon  the  warranty^  and  l\i^ 
^)lea  was  holden  double^aiid  he  forced  to  rely  upon  tlie  warranty  of  the  one  only. 

10.  If  a  mail  has  warrant ia  charta  pending^,  although  that  the  T  ^2C  1 
plaintiff  in  the  Ifr/f}  a^ion  againft  him^  who  brought  the  warran- 

tla  chartae,  be  mnfutted-in  his  adlion,  this  (hall  not  abate  the  wrk 
•of  warrantia  chartae  %  for  he  may  fue  a  Mrit  of  warrantia  chartas, 
although  no  adion  is  &ed  againft  him  for  the  land,  &c.  F.  N.  B, 
«3S.  (L) 

11.  A  warrantia  'chartas,  was  brought  by  A.  againft  B,  0/*  2  Noy.  146. 
mcjfuages  and  the  moiety  of  an  acre  oflandy  unde  chartain  habet,  &c.  ?•  C-a<l- 
and  declared  that  himfelfand  the  defendant^  and  one  F,  were  Jei fed  in  iordj^^* 
the  new  buildings^  and  of  one  piece  of  land  adjoining^  Sec  tn  th^ 
ienurey  &c.  containing  from  eaft  to  weft  20  foot  by  a£^e,  and  from 

<the  north  to  the  fouth  30  foot;  and  that  the  faid  B,  and  F.  releafed 
•unto  him  ;  and  that  B/for  him  and  his  heirs^  did  warrant  tenement  a 
pradi^  to  A.  and  his  heiri.  The  defendant  prayed  oyer  of  the  deedy 
.  and  thereby  it  appeared  that  B,  and  F.  and  one  IL  did  releafe  ti> 
him  all  their  right  in,  &c.  and  that  B,  for  him  and  his  heirsy  did 
warrant  tenementa  pradiSl*  to  A.  and  his  heirs,  and  that  F.  by  ano^ 
ther  claufe  for  him  and  his  heirsj  did-^yarrant  tenen^ient^  praedift* 
to  A.  and  his  heirs.  Upon  demurrer  it  was  unanimoully  agreed 
by  all  the  juftices,  pft,  That  upon  ftich  a  refeafe  with  warranty^ 
contra  cmnes  genteSj  a  writ  of  warrantia  chartae  lies,  idly,  Ak 
thou£;h  everyone  pafteth  his  part  only,  viz.  a  3d  part,  yet  «;^ 
0ne  lof  them  warrants  the  whole  ;  and  beeaufe  they  may  fo  do, 
ar,d  the  words  are  general  without  reftiaint  by  diemielves,  tb« 
law  will  not  reftrain  them.  The  words  are,  tnat  they  do  war- 
rant tenementa  pradi^fa^  which  is  all  the  premijps^  3dly>  For  tii^ 
reafon  aforeiaid,  it  need  not  he  jhewed  how  they  hold  in  jointure,  ^ 

4tlily,  That  the  writ  is  good  againfi  one  onfyy  beeaufe  the  warran- 
ties are  feveral.  But  if  th^y  had  been  Joint  warranties^  then  1% 
ought  to  have  been  4igain/f  ally  fo  againft  the  furvivor,  and  the 
heir  of  one  of  them  i  and  if  they  had  both  died,  againft  both  their 
heirs.  5thly,  That  the  wvit  was  well  brwgi4  for  the  things-  at 
they  are  in  truth,  without  naming  tbcm  acceding  t0  the  deed* 
6thly,  That  if  there  be  new  huildings^  of  which  the  warranty  i^ 
demanded,  which  were  not  ai  the  time  cf  the  warranty  saade^  an4 
after  the  deed  isr  ftiewn,  the  defendant  ou^ht  not  to  dcmuf,  hut  ta 
f>ew  tbefpecial  matter^  and  enter  into  the  xyarrantyforfi  much  fi% 
was  at  the  time  of  the  making  of  the  deedy  and  not  tax  the  rtiiduc 
See  Fitz.  Warrantia  Chaitz,  31.  Godb.  15 1^  I52»pl.  li^^,  I^b» 
jj  Jao  in  C.  B.  Ballet  v.  Ballet, 

H  h  4  12.  A 
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Mo.  8^  12*  A  writ  and  count  in  at  warrantia  chaite  mi^  i^vf  4  paihtr 
pL  ifSo.  compleat  in  them.  I  ft.  He  muft  be  tenant  of  the  land  the  dstj 
J^^^C,  of^^  writ  purchafed*  adly.  It  muft  be  by  a  conveyance  whereby 
acconiing.  the  land,  whoreto  the  warranty  is  annexed,  muft  pa^ »  or  at  Icai^ 
ly,  and  fays  if  right  be  *  releafed,  or  confirmation  made  with  warranty,  he  muft 
iSmfc^to**  be  UngntafthelamLi  to  whom  it  is  made  in  warranty.  3dly.  This 
iTinteoded  Writ  muft  be  bVoueht  banging  the  principal  plea.  4thly.  It  muft 
ofitsiMing  contain  Ae  fpeciauty  of  the  warranty  and  lien.    Hob  21.  Roll 

before  execution  had,  or  otherm'iCe  before  the  writ  porchafed,  at  quia  timet  implacitari. 

*  For  if  it  be  to  M«  Unam  m  iomam^  or  joimUmmtf  it  is  not  good*    Noy.  146.  Ballard   t. 
Mallard. 

13.  If  a  man  brings  a  warrantia  charts  upon  a  warranty  of 
landj  and  obtains  judgment^  he  Jhall  ufe  that  judgment  after  for- 
rent  demanded  or  recovered,  if  the  warranty  did  extend  unto  the 
rent.  31  £.  ?.  Fitz.  Garr.  Chart.  22.  And  yet  upon  a  voucher 
in  like  cafe,  it  ihould  have  been  more  fpecial ;  the  reafon  is  ap- 
parent, for  the  rent  is  demanded  when  he  vouched ;  but  it  may 
be  it  was  not  foreknown  that  rent  would  be  demanded  when  the 
writ  of  warranty  of  charters  was  brought;  but  if  it  were,  he 
aught  to  declare  Jpeciatty^  and  the  rather  n  he  cannot  vouch  in  the 
principal  plea  of  the  rent;  for  there  muit  be  a  means  to  diicuft 
whether  the  rent  in  the  demand  be  warranted  as  a  rent  fufpended 
r  ^26  1  when  the  warranty  was  made,  fo,  as  the  land  was  warranted 
as  difcharged  of  rent.  Hob.  22.  pi.  37.  in  cafe  of  Roll  y« 
Oflxurne. 


(L)     Pica.     fFiaf  (hall  be  faid  a  good  Plea  ia 

a  Warrantia  Chartae^ 

• 

I.  #^  N  £  brought  this  wiit^  unde  chartamfuam  habet:  the  de* 
^^  fendant  pleaded  non  habet  chartam  fuam,  and  the  plaintiff" 
confeiled  the  lame,  and  replied  it  was  charta  antecejforis  fuu  Ad- 
judged for  the  defendant.  F.  N.  B.  134.  (F)  in  Marg.  cites  12 
H.  3*  Gar.  de  Charters  2^. 
Ctiera  it  2.  If  a  man  recovers  ui  writ  of  'watrantia  charta^,  and  the 

ST/S-yf^-  fi>^^iff  f^^i  t>iM  in  execution  of  the  land  of^  aftranger^  and  ^tjiran^^ 
ftn^  M'  S^  brtngs  ajjife  and  recovers  his  land  againy  and  after  he  who  reco^ 
Mi  J,  Jv.   vered  in  the  firft  warrantia  charta  brings  fci*  fa.  again/I  thefirfi 

wid  after'  ^*^^'  ^  ^^  '^^  P'^  ^^^^  execution  which  was  agaioft 
ibtsioMdis  ^^  -ftrangcr;  for  as  it  feems  it  is  no  execution^  but  a  tort  of 
frntinex-      tki  Jbetijf  wftkout  Warrant.    Br.  Warrantia  CartSTspl.  25.  cites 

€CMihn,amt     jq  £.  ,. 

after  the       * 

djfijt*  rtttaewu    Or  If  a  mm  Hts  Jafid  of  bnd,  and  has  IJpu  a  ilaitgbeer,  mad  £*Sf  and  the  dattrki^ 

warremti  tber  land  e^d  frfss.  m  warratOm  cbarUf^  and  the  pl>^tijf  hat  4XMuim  of  lamd  dtfimdu^  amd 

after  a  ftat  is  horn,  and  hi  tnUt  i  j  or  if  the  hnr  enttri  by  conf^  of  the  rainjhcr  had  by  Ins  mMher^  or  hj 

fgmnimderio  the  rifht  heirs  of  J.  JV.  aad  warrants  other  hmd,  and  lofes^  ana  this  lemd  it  fat  in  extcutim^ 

andaiiur  anothtr  neartr  htir  is  horn,  be  (hall  noc  deleat  the  executioo.  And  fo  ice  that  a  nuui  maf 
recover  land  in  warrantia  cbart#.    Ibid  citei  Fit^  VoqchtTi  S97* 


3.  If  tenant  in  tail  aRens  with  warranty^  and  JiiSj  and  ajjtts  A-  s.  P.  Ti  K- 
J<end/nfeej  and  the  feoffee  brings  writ  of  warrantia  chartae,  againft  B.  134.(1)) 

the  iffue  in  tail,  this  lies  well,  notwithftanding  dot  the  ifliie  jj^^^iJ^^ 
hsA  writ  of  formeddH  fending  §/  the  fanu  land\  Quod  nota  bene.  North. »' 
Br.   Warrantia  Cartas,  pi.  30.  dtes  Itinere  Northampton,  anno  £-  3-  Gxi** 

*^-^  tcrs,  i3.» 

£.  1.  Ibid.  6— .»$.  p.  Vf  Hobart  Ch*  J.  Hob.  ftx.  in  cafe  of  &0II  t.  (Mbonij  bat  (kyi  he  ma^  ^le- 
but,  and  cites  z  £•  3-  6. 

4.  In  warrantia  cbartae  it  is  no  plea  to  flay  that  the  plaintijF 
loft  nothing  in  the  ajjftfe.    Br.  Warrantia  Cartas,  pi.  29.  cites  3  £• 
3.  and  Vet.  N.  B.  Warrantia  Cartas. 

5.  Writ  of  warrantia  chartas  by  A.  againft  J.  T.  of  2  houfoi 
and  100  acres  of  land,  and  counted  that  the  defendant  infeoffed  him 
with  warranty^  and  that  B.  brought  ajfife  againft  this  plaintiff  in 
which  he  loft^  and  pending  the  ajjftje^  and  after ^  he  came  to  him  and 
prayed  him  to  warrant  him^  &c  and  fbeiwed  thereof  deed.  Sicip. 
demanded  judgment  of  the  writ ;  for  it  is  quod  de  eo  tenet,  et  unde 
cartam  fuam  hab^t,  and  fo  double  lien,  viz.  by  the  tenure,  and  by 
the  warranty,  et  non  allocatur.  Wilby  fatd  he  had  feen  that 
upon  fuch  writ  unde  cartam  fuam  habet,  the  plaintiff  bad  bound 
the  defendant  by  homage  anceftrfly  quod  nota  >  and  Skip,  demanded 
oyer  of  the  deed,  and  had  it ;  and  faid  that  it  appeared  by  the  af- 
file and  by  the  date  of  this  writ,  that  it  is  purchafed  after  tbg 
fifjife  determined \  judgment  of  the  writ.  Per.  Thorp,  A  man 
mail  have  warrantia  diartae,  and  recover  pro  loco  &  tempore^  but 
(hall  not  make  in  value  till  he  has  loft,  and  this  fhall  be  as  it  is  faid 
elfewhere  quia  timet  implacitari^  but  this  writ  was  not  of  fuch 

form.    And  it  is  faid  diere,  that  if  he  does  not  bring  his  writ  ^  .. 

pending  the  affife,  he  fliall  not  recover  in  value.  Skip,  faid,  that  at  L  4^7  J 
the  time  of  the  making  of  the  deed  we  had  nothing  in  the  tenem^nts^ 
and  they  did  not  pafs  by  this  deed,  Prift.  &c«  et  adjornatur.    Br* 
Warrantia  Cartas,  pi.  13.  cites  24  £.  3.  35. 

6.  In  warrantia  chartas  it  is  a  good  plea  that  the  demandant  had  Weflfs 
entered^  pending  the  pleay  upon  the  plaintiff,  he  then  tenant  of  the  ^r<nb.  C 
land,  or  that  the  plaintiff  in  this  adion  had  *  nothing  in  the  land  s?c,Il2 
the  day  ofthefirfl  writ  purchafed^  nor  ever  after  i  for  the  law  will  •  S.V.  per 
not  that  a  man  (hall  make  in  value  upon  an  ill  writ;  per  Arderne  $  ^^^^^ 
to  which  Newton  and  Danby  agreed.    Br.  Warrantia  Cartv,  pi.  ^egatiu?* 

J2«  cites  21  H.  6.  49,  Br.  War- 

rantia Car- 
t«,  pi.  5.  cites 45  £.  3.  2.— —Weft's  Symb.  f.  197.  S.P.  cites  45  £.  3.  5.  and  3  E.  3.  ■       n       S.  P» 
Br.  Warrantia  Cartte,  pi.  28.  cites  3  E*  3.  and  Vet.  N.  B.  Warrantia  Cartae. 

7.  In  warrantia  chartse  upon  warranty  [of]  his  anceftor, 
the  defendant  pleaded  riens  per  difcent.  By  the  Court,  Judgment 
£hall  be  entered yir  the  plaintiff  without  trial,  if  he  will;  fo» 
the  warranty  is  confeffed  pro  loco  &  tempore ;  for  the  trial  may  be 
Jong  and  chargeable*  Noy«  149*  Tlnmpfon  v.  Jackfon* 


M-  Judg*. 
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(M)     Judgments     How  and  what  iball  be 

covered* 

I.    A  Man  fhaU  have  warnuitia  chartx  and  rr cotct  pro 

^^  ic  tempore,  but  fliall  not  inalce  in  value  tiH  be  bas  loft'V 
per  Thorjpe  j;  and  this  fh^\\  be  as  it  is  (aid  eUewhere^  fuim  tinut 
implacitaru  Br,  Warrantia  Cartae,  pl»  13.  cites  %J^  E.  3.  35» 
tntSrooke  2.  Warrantia  cfaartae,  the  defendant  pleaded  that  be  bad  ncf 
feys,  fee  21  tblng  by  defcent  in  fit  the  day  of  the  writ  of  warrantia  cbartar 
fiuiilJe^  ^rftt^A/  againft  him^fcihfrsm  the  fame  an^eftor  %vho  made  tbc  wac^ 
jtrnifs  to  him  ranty ;  yet  the  plaintiff  recovered  pro  loco  &  tempore,  fir.  War* 
afurfcire      rantla  Cartx,  pi.  30,  cites  33  E.  3.  apd  Yet,  N.  B»  ^X*  Warrap^ 

S^inft  kkun  te  have  cxeGQtioo>.  an4  Ibatl  fiayc  execnti^n ;  ^poi  nota*    Ihk!^ 

3;  A  quefiioR  was  demanded  in  bank>  of  what  tfkSt  Judgmexst: 
>h  warrantia  chartae  fra  loco  £5f  tempore  is^  and  it  was  moved 
that  warrantj  is  only  a  covenant^  and  by  this  covenant  a  mart 
•  Jhaii  not  biad  the  land  to  he  delivered  ivt  value  to  whomever 
hands  it  comes  after  by  purchafe  or  otherwife  j  f^a  this  is  miC- 
chievous,  quod  vermn  eft,  that  it  fhalt  not  be  bound  b;  the 
warranty  or  covenant  real;  bat  otherwife  it  feems  by  fhe^eM 
judgment  above..    Br.  Warrantia  Cartz>  pi.  8»  cites  a  n.  4.  14. 

4.  If  a  man  bring  writ  of  warrantia  charts  and  recovers  pr^ 

toco  ^  tempore^  he  fnall  have  execution  after  rf  all  the  lands  and 

tenements  which  the  defendant  had  at  the  time  of  the  judgment  given^ 

Br.  Warrantia  Cartx,  pi.  lO.  cites  12  H.4.  12* 

FotihW.pl.       5.  A  man  may  recover  land  in  warrantia  chsrtae^    Br.  War- 

t  cites  9     rantia  Cartae,  pi.  25.  cites  Fitzh.  Voucher,  297- 

fhat  1  mskViJJjafl  not  recover  landy  but  all  ill  danta^fs.  But  ibid.  pi.  31,  cifes  F.  N.  Jt,  thM  Ifc 

j^udgmenc  and  recovery  in  writ  of  warrantia  chartCi  is  to  havt  iantl  in  vMye  and  damaga  and  not  alf 
in  dama^ti.'^'lBLMl  ibid.  pi.  4.  cites  42  £.  j.  7.  And  fciys  that  the  befl  opinion  w;!s,  that  where 
tiie  plaintiff  is  ddsyed  and  does  not  loft  tin  Lnd,  hcfinU  refover  but  onlf  his  "Jtrarmmttjuid  m  damt^es^, 
mmm^Jfia  where  he  Jofes  the  land  he  ihall  recover  damages.    Ibid,  cites  F.  N.  B. 

6.  If  I  recaoer  my  warranty  pro  loco  fa^  tempore  in  warrantke 
chartay  and  after  am  impleaded  in  aeiion  in  which  I  cannot  vouch^ 
f  428  1  ^  inaifife  or  fcire  fiicias,  7  ought  to  make  requeft  to  him  againfi 
.        whom  I  recovered^  to  adminijier  to  me  a  pleay  and  lb  give  notice  t<> 
hrm  of  the  action  which  is  pending^  or  otherwife  I  fhall  not  have 
execution ;  per  Markham,  quod  Catefty  conceffit*    Br*  Warran- 
tia Cartas,  pi.  i6.  cites  8  £.  4.  j  x* 
f  ^'  'T^'  J       7*  ^^^^^  ^^^  plaintiff  in  this  action  recrjers  pro  loco  &  tempore^ 
^'fil^Jthcn    ^^^  *^^  '?/^  ''^  ^"^j  quare  if  he  IhaH  have  dami^es.    It  fecms  that 
be  (hall       he  fliall  not,  for  he  is  not  yet  damuified*    Br.  Warrantia  Cartar, 

have  exe-      pi.  31.  cites  F.  N.  B. 

cniion  of 

land  in  vAlue  .i:id  damnffts.  lh'n\,'^^y^*rd -sohirg  no  hr.dii  to  he  ncovcmdin  vnii/;^ there  lUe  ftalt  loTc 
His  wairauty  as  upon  recovery  upoo  voucher.  Ibid. 

For  more  of  Warrantia  Cbartx  in  general,  fee  Cottftttltf* 

Sl0UCbcr>  and  other  proper  Titles. 


¥^ 


mmm^ 


FpI.  8214 


r  en  con- 


[A]    [Ancient  Grant?  thereof.]  nftsofa 

_  •       *  plice  o£ 

I  [i.]  12  E.  I.  *n  OT4  Cartaruia  2.  Memk  7.  part  49.  the  samea»4 

J^  i/«^  granted  a  warren  to  another  in  his  ^^^'''5"^:  ' 
l«nds,    13  E,  I,  Memb^  26.  fiich  ^rant  20  E.  i,  Memb.  3.]  ^^'^' "^ 

[[2.]  12  E.  I.  The  aforelaid  Memb.  7.  part  57.  gnMit  ^if  7/-  Mogrier* 
^era  warrgna  in  his  lands,]  Majtot 

r  [3.]  31  E.  I.  Memb«  2.  grant  of  warren  ^«r  ^r^/  defrivato 
figtUo  (interlined).] 

[  [4«]  4  E*.  I.  Rotulo  Cartarum  Membrsuia  i.  part  3*  and  6«  ] 

Grant  of  warren  ita  ^uod  atiis  n$n  liceat  fugare  ibidem  fine  Jicentia 
illius^  Vc] 

'  [  [5]  Ia  ^^  ^'^^^  called  Tranfcriptum  Cartarum  Comitis  Comuhia^ 
Charter  214.  H*  3.  granted  a  free  warren  to  Richard  Earl  of  Corn* 
wall,  in  all  the  demefnes  of  the  faid  county,  excefta  infra  nutas 
/orefiaj  ita  qued  puUm  tntret  (as  the  ^rds  2X^'\  fuper  firtsfaSuram 
no/tram  decemUbrarum.    (Note  the  antiquity  of  this  pain.)  ] 

[B]  Warren.    What  Perjbns  mt^  create  a  War-  r  -^j^  ^ 

[l.    T^ONE  can  make  a  warren  without  the  licence  tfthe  iing ;  S. P.a 

-^^  for  he  cannot  appropriate  thofe  things  which  zre  fer/e  *^'' 
natura ,  and  in  nuUius  bonis  to  himfelf,  and  to  reftrain  them  of 
dieir  natural  liberty  without  the  king's  licence*    Co.  ii.  Mono- 
polies 87.  b.] 

2.  None  can  have  conies  in  his  own  landy  unhfs  by  grant  front 
the  king,  or  hj  prefcription;  if  otherwife,  he  is  puniihable  by  quo 
warranto.  Cro.  E.  548.  pi.  2i.  Hill.  39  Eliz.  C.  B«  agreed  in 
|he  cafe  of  Boulftoi^  v.  Hardy* 

• 

[C]    Warren.    DeJlrtiSiion  of  the  Game. 

f  I.  'Tp  H  E  brd  of  A  manor  adjoining  to  a  warren  of  the  UnFj  may 
^   prefciibe  to  chafe  and  take  the  coniesy  if  they  come  into  his 
demefnes  of  the  manor,    4  H.  4, 4.  b.]] 

2.  22  (!f  23  Car»  2.  cat.  25.  par^  4.  recites,  that  diverfi  tc/^r-  w.  wai 
sjfensand  grpundt  not  imiofed^  are  ufed  for  Weeding  coniis^  and  that  convicVed 
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tkes  for  '  £JJiItde  per  fins  dijlroy  thi  conies^  for  that  the  farm  is  notprehihiiem 

killinsco-  hy  former JtatutiSy^hicb  extend  only  to  warrens  or  grounds  indtfed^ 

ifies  in  a  ixA  ena£b>  that  if  any  pirfonjhall  wrongfuBy  enter  into  any  warren^ 

cloCdT'lt  ^  ground  lawfully  ufed  for  breeding  or  keeping  of  conies  (althauwh 

was  moved  the  fame  he  not  inclofed)  and  Jhail  chace^  take^  or  kill  any  contes^ 

to  qoafli  agatnft  the  will  of  the  owner  or  occupier j  not  hawng  lawful  title  /a  tm 
^aioTbe-  * >  ^^  ^^  *^  thereof  convi^d  in  manner  folhwingy  the  parties 

caufe  the  fo  offending  Jhall  yield  to  the  party  grieved  treble  damages  and  cffis^ 

3  Jac.  i.  andfuffer  imprifonment  3  months j  and  after  till  they  JbaU  find  fureties 

**P  l^'-.    f»^  ^beir  good  abearing. 

which  fe«  •'     ->        *         1 'I  •.    *  If        r  -,  ^»  wf 

lates  to  P^r*  5-  prohtbtts  all  perfonsy  except  the  ownerj  to  bll  emus  ate 

warren»       the  borders  of  any   warreuy  or  other  grounds  lawfully  ufed  fir 

d^^^t       heeping  comes  under  the  penalty  of  making  recompenee  to  the  owmar^ 

giv«  thk      '^  ^0  pay  not  exceeding  lO  j.  to  the  tue  of  the  poor  wheroy  bfc. 

furoroanr     and  in  drfauk  to  hi  conmutied  to  the  boufe  of  eorre^on^  mi  am^ 

^^  cuding  *  mnth. 

coovi&on :  and  this  ftatate  of  aa  Car.  a.  which  aothorites  that  way  of  prooeedin|p,  relatti  aoC  t» 
warrens  incloled.  But  per  Cur.  the  convi€Uon  is  well  warranted  ^y  the  aa  At  aj  Cv*  a.  for 
whereas  the  former  was  a  partial,  this  is  an  nniverial  law.  (lid»  any  warrtHj  this  fatid&e^tlio  im%« 
amble  ;  and  th6re  is  a  ?aft  diilerence  between  the  words  (m»  vuhfiA)  uiiftbcuih  mot  mchftdfthm 
fonvr  being  reftridtive«  bm  not  the  latter;  And  tmlefs  this  a6t  extends  to  warrens  mdofod^ 
they  wonld  be  in  a  worfe  cafe  than  thofe  not  inclofed ;  for  then  an  offoace  in  the  latter  woiiM  be 
pnnifliable  by  the  Ihort  way  of  conviction  before  juftices*  but  not  the  funner.  10  Mo4«  ^7^ 
Uitt.  I  Geo.£.  JL    The  Kins  v.  Weftoot 


[D]    Warren.     [Dif-warrened.] 

[i.  27  £•  !•  DOT.  Cartaram  Memb.  4*  Warrenn^  de  Stana 

•*^  dewarrrennata  (^  de^affbrefiataJ] 

a>  If  t  man  has  m  warren  in  his  own  land  by  grant  of  the 

kingy  and  makes  feoffment  of  the  landy  and  retakes  an   eflate  im 

fecy  the  warren  is  extin£L    Br.  Quo  Wanranto>  pi.  6.  cites  6 

E.  2.  7. 

f  4*^0  ]       3'  ^  charter  for  a  warren  recitedy  that  none  flfould  chace  thercy 

*•  ^•^         without  leave  of  the  grantecy  under  the  penalty  of  20  L  to  the  kingy 

•  and  2d.  to  the  grantee.    It  was  infifted,  that  he  had  ufurped  npoa 

the  king  by  ufing  his  warren,  which  he  had  not  when  the  chaffter 

was  granted  j  and  alfo  that  parcel  of  the  demefnes  of  this  manor 

extend  within  the  king's  fereffy  which  is  excepted  in  the  granty  and 

fo  he  \a&  forfeited  his  franchile*    Beildes  he  xxe&fuffered federal  to 

eha/e  in  the  warren  xvithiut  his  leavcy  and  has  not  Jued  them  at  law^ 

fo  that  the  king  has  no  profit  of  the  forfeiture  of  the  (aid  ip  1.  whidh 

belongs  to  him,  upon  all  fuch  as  are  conviffced,  and  therefore  it 

was  prayed  that  the  franchife  be  feifed,  &c.  quod  conceflum  iiiit. 

Kelw.  141.  b.  pi.  13*  Cafes  in  Itin.  in  time  of  £•  3.    The  prior 

of  Afhiey's  cafe. 

M^ifhi  4*  If  A  man  has  warren  in  his  own  landy  emd  alieus  the  lastdg 

makes  fiof^    the  wsrren  is  determined ;  for  be  has  parted  with  bis  ri^ht  of  the 

MM^  Md      \zxiij^  difcharged  of  all  things,  and  be  himfelf  cannot  have  it  |  fet  hp 

fa'J^iu'    ^  <^  referred  i^  and  the  fcgfiee  cannot  have  hi  for  h<i  did  not 

4  V^ 
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mnt  It  to  hioH  but  the  land  only.    Br.  WarreiH  pi.  3.  cites  35  «MrrM,thU 
R  6,  55,  per  MoUc  &  non  ncgatur*  he*^*^ 

bav»  the  warren ;  and  fi>  by  toch  aiean%  after  hit  grant  6btamed  of  the  king  of  the  warreaiy 
if  be  makes  feo£fnient»  and  reCerves  the  warren,  he  has  warren  in  aoocher'a  land.  Quod 
&ota«    Ibid. 

5.  C  claimed  free  warren  in  his  park,  diough  it  was  within 
tbi  bounds  of  tbejortji^  and  made  his  claim  hy  letters  patents  of 
King  Charles.     Whereupon  the  officers  of  xlMtjoreJt  wtre  direSied  U  ^ 

infuin  i/?,  fFhethr  it  be  impaled*  2clly.  JVbaher  there  be  any  JaU 
ieries  into  ity  (o  as  the  king's  deer  may  get  in  thitlier.  3dly)  fvhe^ 
iber  there  be  anj  comes  there ;  and  if  there  be,  whether  the  park  is 
fi  incited  that  they  cannot  git  outj  for  then  they  will  both  eaC  upon 
ifae  foreft  and  fpoil  the  riding.  All  of  thefe  are  caufes  of  feifure^ 
till  they  do  replevy  dieir  liberties.  The  officers  found,  that  the 
park  was  well  impaled,  and  that  there  were  no  falteries,  and  that 
tkeK  were  conies  there,  but  they  could  not  get  out ;  and  fo  the 
claim  was  allowed.  Et  infuper  didum  eft  ei  per  curiam,  quod 
parcom  prasdifhrni  a  modo  includat)  ita  quod  cuniculi  non  exeant 
in  foreftam  periculo  incunAente.  Jo.  296.  8  Car.  In  Itinere 
Windfor,  Carye's  cafe; 


(E)    JBy  Prefcription  &r  Grant.    Their  Extent  ami 

Difference.    And  Incidents  to  either. 

« 

!•    A   Man  cemmi  have  wenrren  wd^  hygram  ^  tht  ling^  mr  by 

•**  fr^niption,    Br.  Warren,  pi.  i.  cites  3  H.  6. 12. 

a.  j/ftd  per  Marten,  he  /bail  n§t  have  it  by  fre/iripiion^  unhfs  See  tit. 
witbia  bis  own  Umdm-lns  onm  manor^  and  not  in  manors  held  of  ^^J^ 
odiers  i  Brook  bjSj  piore  inde  i  for  it  feems  not  to  be  law.    Br.  ||!jl"j.  9.  c« 
Warren,  pL  u  ates  3  H.  6.  X2.  •— AmaB 

may  have 
warren  w  bis  mw  Lmd  by  front  oftbc  Bngp  bat  aar  in  aaoiba^s  Imdm    Br.  Warren,  pi.  a.  cites  34  K« 
^»  aS  ■■        Smi  he  may  have  warren  in  another's  Land,  or  in  his  own  land  ^  prefcriptiom,  well 
enough.  Note  the  difference.    Ibid.         -S.  P.  Br.  Warren,  pU  3.  cites  35  H.  £  55.  Br# 

Jointenancy,  pL  5.  cites  36  H.  6.  55.       ■       lA  man  may  have  a  warren  in  another  man's  hind  $ 
per  tot.  Cnr.    D.  30.  pi.  209.  HilL  aS  H.  S.  Anon.  S.  P.  Per  Doderidge  J.  and  not  de« 

Bied.    3  Bgllt.  Sa.  Midk  ij  Jac  in  ca£e  oCRke  V.  Wifrmm        S>  P.  by  Doderidge.    RoU, 
ltq>.  X59.  pr.  xS.  in  S«  C* 

3*  If  one  has  a  warren  by  charter  in  all  bis  moaos^  he  may.  f  40 1 1 
ece£ta  U^e^  or  make  eoney^burrows  in  any  place  of  tba  manor  at  ^  ^^    ^ 
h»  pleafuic;  and  if  he  chums  it  ^  ^r^ri^/^»,  he  ought  to  make 
the  coney-burrowt  in  fnch  places  wherein  they  hav«  beenufed, 
and  not  in  others*.    Cro.  J.  155.  pL  5.  Parfcfa.  5  Jac  B.  R.  Lei* 
cefter  Foreft's  cafe. 

4»  When  a  man  claims  warren  infra  omnes  terras  dominicales^  he  See  tit. 
cannot  extend  this  into  the  kmd  of  freeholders;  for  when  any  one  Prefcrip- 
claims  warren  by  charter^  he  cannot  enlarge  this  beyond  the  charter,  ^^  (^) 
but  ought  to  take  it  as  it  is  expreiled  in  the  charter.    Othefwife  it  ^  ^ 
is  where  hedaimsdie  warren  by  prefiription  s  per  tot.  Cttf.  2  BuUL 
a^  Mich*  1%  Jac,  Fowler  v.  Seagrave. 


^P  istiatttn: 


$•  Ko  warren  cati  be  claimed  by  prefcriptibn  iuitbin  a  Ji^ 
refi  without  the  help  of  an  allowance  in  evre,  and  for  want  dierc'^ 
of  the  party  prefented  was  fined  ids.  ana  the  warren  to  be  de-^ 
ftroyed.  Jo*  280.  8  Car;  in  Itin#  Wyndfor,  Sir  Rich*  Haixifai's 
cafe. 


(F)  Paifes.     tf^bat  Words  wUlpafsa  JP^arren. 

!•  T  F  the  king  grants  warren  to  a  man  and  his  heirs  %uithout  men^ 
^  timing  bis  afiigns^  and  the  tenant  aliens  the  land,  the  affignee 
ihall  have  the  warren }  per  Thim.  Brooke  fays,  it  feems  that  he 
intends  where  he  aliens  the  land,  and  grants  the  warren  exprefslvi 
for  it  feems  that  warren  does  not  pafs  without  exprefs  words.  Br. 
'    .Warren,  pi.  5.  cites  14  H.  4*  6. 

2.  Where  a  man  has  a  warren  m  his  land,  and  dennfes  the  land  for 
years  without  extrejjing  the  warren^  the  leflbr  ihsdl  not  hare  it  dur- 
ing the  term,  for  he  has  not  referved  it,  and  ^e  leflee  fhall  not 
fiavc  it;  for  it  is  not  granted  to  him,  by  die  beft  opinion;  but 
per  Prifot,  if  the  wafren  be  appendant  to  the  manor  or  land, 
it  Jhall  well  tajs  by  the  demife  of  it,   hut  if  it  be  in  grofs   it 
Jhall  he  in  fujpence  during  the  term*    Br.  Grants,  ph  144.  cites. 
32  H.  6.  24* 
If  one  has      -  3*  If  >  vaasifeifed  of  the  rhdHor  in  which  he  has  warren^  makes  fe^^ 
a  manor,      offinent  of  the  manor  cum  pertinentiis^  the  warren  does  not  pafs ;  quod 
and  the        ^^^^    g^^  Warrcn,  pi.  7.  cites  It  Not. 

king  giants  »  r     / 

him  warren  within  the  ijiine  manofy  if  he  afterwards  ^feoffs  the  king  of  the  nlanor  aim 
pertioentiisy  yet  the  feoffor  (hall  have  the  warren.  Per  tot.  Cur.  P.  30.  b*  pU  209.  Hill.  28  H. 
a.  Anon. 

A  Warren  ingroft  in  a  patentee  dou  mi  pafs  hy  a  hargdnmi  txk  of  the  mmor ;  for  a  watreii  is 
not  parcel  or  any  member  of  a  manor,  but  it  may  be  appeitamingf  bnt  that  is  by  prefcriptioiti 
Cro.  £•  547'  pi-  21.  Hill*  39  £liz«  C.  B.  agreed  in  the  cafe  of  Boulfton  v.  Hardy.. 
A  warren  does  not  pafs  by  a  feoffment  of  land.  Arg.  Poph.  x  $9.  cites  7  Rep.  Butt*s  cafe*— ^ 
There  is  a  Hifftrenct  benuefm  a  nvarren  ufid  to  a  mamr  time  mt  tfrnnif  and  a  iK'arren  afpauSam  ; 
for- the  firfk:  pafles  not  by  grant  of  the  manor  cnm  pertinentiis,  it  not  being  parcel;  but  in  the 
other  it  paflM,  but  not  without  the  wordsy  cum  pertinentiis*    D«  30.  b.  pi*  ft09.  Marg.  dies  % 

(G)  Warren.-    Privileges  and  Powers  ihtteo(. 

X.  ^  HE  common  u(e  of  England  is  to  kilt  dogs  and  cats  in  all 
^  warrens,  as  well  as  any  verminy  which  (hews  that  the  law  has 
been  always  taken  to  be  that  they  may  kill  them ;  oer  Popham  J. 
[  43^  ]  '^  adjudged  accordingly  for  the  kiUmg  of  a  maftiff  dog  there  run^ 
ning  after  conies,  alleging  dtat  ^e  dog  was  divers  times  killing 
conies  there.  Cro.  J*  44*  pL  13.  Mich,  a  Jac.  B*  R.  Wadhurft-^ 
v*  Damm. 

2*  He  that  had  libera  warrenna  may  bring  trejpafs  againft  any  one ' 
but  the   owner   of  the  foil  for  hunting  in  his  free  warren,  be- 
caufe  libera  warrenna  was  a  liberty  to   hunt  in   one's  own  or 
another's  ground  cxchifive  of  all  others  \  and  this  was  granted 


1»y  the  king,  who  is  mafter  of  all  game.  Admitted,  "i  .  iSallc^ 
637.  pL  4.  Trirt.  4  &  5  W.  &  M.  in  B.  R.  in  the  cafe  of 
Smith  V.  Kemp. 

(H)  Pleadings  in  Trefpafs  in  Warrens, 

t.  ^np  RESPASSof  entring  into  bis  warren  and  taking  his 
^  pheafants  and  conies,  the  deftndant  faid  as  U  the  pheafanty 
that  hi  let  hisfaulc$nfiy  at  tbe  pheafant  in  his  nun  land  and  out  oftht 
warren^  and  the  pbtafantjlew  into  tbe  warren^  and  there  thsfaulcon 
iilkd  itj  and  hejeuowed  his  ^aulcany  and  tooi  it*  Judgment.  PerKni- 
vet,  in  this  caie  your  entering  and  carrying  away  of  the  pheaiant  19 
tortious.  Br.  Trefpafs,  pi.  iii.  cit^  30  £.  3. 10. 

2.  Trefpafs  for  entring  into  his  warren  and  chajingj  takings  and 
carrying  away  the  haresy  conies^  and  partridges^  and  did  not  fay  wherw 
be  took  them^  and  the  writ  aw^ed  good  1  for  it  (hall  be  intended 
where  the  chafing  was ;  quod  nota.    Br.  Brie^  pi.  59.  cites  43  £• 

3- 13- 

3.  Trefpafe  for  chafing  in  his  warren,  the  defendant  faid  that  he 

was  in  the  land  by  defcentfrom  his  father^  by  which  he  chafed^  as 
lawfully  he  might ;  it  is  a  good  anfwer  per  tot  Cur.  to  put  the  plain- 
tiff to  mew  how  he  has  his  warren ;  for  if  it  be  by  grant  of  the  king  it 
is  only  in  dominicis  terrisfuisy  and  tfhe  has  it  by  prefer iption  be  ought 
to  fbew  it ;  quod  curia  concefllt ;  by  which  he  &ia  that  he  chafed  in 
bis  warren  in  his  own  lands,  Prifl)  and  the  others  e  contra;  quod 
Bota;  and  it  feems  that  this  is  no  good  pleading  at  this  day.  Br.  War- 
ren, pi.  4*  cites  44  £•  3.  12% 

4.  Trefpafs  quare  warrenam  fuam  vi  £ff  arms  intravtt  if/ugavit  Br.  Tr«r- 
ibidem,  and  killing  conies.  &c.     The  defendant  faid  that  the  place  ?^^^»  pl-  >«• 
whercy  ^c.  is  his  own  franktenement  andfoily  judgment pf  the  writ\  ^*^'  ^*^' 
becaufe  he  cannot  enter  into  his  own  foil  vi  &f  arms.    And  by  the 

befl  opinion,  becaufe  the  writ  is  in  warrenam  intravit,  and  not  in 
terram  intravit,  the  writ  is  good ;  for  it  may  be  the  warren  of  the 
plaintiff  and  the  foil  of  the  defendant;  quaere;  and  per  Martm, 
clearly  this  does  not  go  to  all  the  writ;  by  which  he  anfwered  to  the 
refl,  and  as  to  chafingyfaid  that  the  land  whercy  &c.  is  held  of  C  P. 
and  not  of  the  plaintiff  \  judgment  {\  TuSdo^without  Jhewing  how  he  has 
warren  there  and  the  plaintij^Jhewed  title  by  prefcripiion  to  have  war^ 
ren  appendant  to  his  manor  ofD,  in  the  fame  county  y  &c.  Br.  Warren, 
pi.  Incites  3  H,  6, 12. 

5.  The  writ  is  vi  £^  armis  though  it  be  another's  franktenement. 
Br.  Warren,  pi.  2.  cites  34  H.  6.  28. 

6.  Trefpafs  vi  &  armis  for  entring  into  his  free  warren  and  taking 
his  hares.  The  defendant  faid  that  the  place  is  the  franktenement  of 
W.  who  licenced  him  to  enter  and  chafe^  per  quod,  &c.  And  no  pica  ; 
for  it  may  be  his  franktenement,  and  the  vrarrcn  of  the  other  by  which 
he  added  to  hiJ  plea,  ahfque  hoc  that  he  had  warren  thercy^xA  non  al« 
locatur,  for  this  amounts  to  not  guilty,  by  which  he  oufted  the  tta- 
T^rfe,  and  added,  judgment  if  wicbout  title  Ihewn  he  may  claim  war- 

7  fcnj, 


ten;  ef  not  allodaturj  for  iris  only  writ  of  trdpafs,  in  which  be 
cannot  recover  his  warren  *  but  damages  for  the  trefpafS)  and  is  in 
pofleffion;  and  therefore  a  mzn  Jhail  not  be  compelUdtoJhiwtitU^ 
and  after,  by  rule  of  court,  nothing  was  entered  but  not  guilty,  and 
be  Ihall  give  his  matter  in  evidence.    Br.  Trefpafs^  pi.  34.  cites  34. 
H.  6.  28.  43» 
wmcy^  pi!'        7*  Trefpafs  for  chafing  in  his  warren^  and  fating  and  carrytng 
S.  cites  S.c  away  the  bares  and  conies }  Ac  defendant faid  the  plaintiff' had  nothit^ 
36  H.  6. 55.  iff  tht  land  in  which  he  has  tt/arren^  unlefs  jointly  with  J*  N.  who  is  in 
^  ^'  ftdl  Me  not  named  in  the  writ  \  judgment  of  the  writ  \  and  no  plea, 

but  fine  defendant  was  compelled  to  anfwer  by  award,  b«:aufe  it  may 
he  that  he  has  only  a  joint  efiate  in  the  land  in  which,  &c.  and  yet  has 
the  warren  alone,  as  if  he  has  warren  by  prefcriptiony  and  efier  pur-^ 
ehafes  the  land  to  him  and  another^,  yet  the  warren  remains,  and  is  not 
exttn£l  as  rent  or  conimonihaU  be,  note  the  difference.  Br«  Warren^ 
p?.  3.  cites  35  H.  6.  55* 

Sr  Tref^i&  quane  warrenamfuam  in  D*  ftegit  &  cuniculos  cepity 
fijgavit,  tic*  The  d^hsdant  faid  that  the  plaintiff  was  feifed  rf  three 
acreSj  where,  tiff,  in  fee,  and  leafed  to  N.  at  will,  who  licenced  the  de^ 
fendant  to  kill  tin  comes ',  jfud^pttsnt  if  without  title  fhewn,  &c.  £t 
non  aDocatur;  perCatdby,  thisihaU  be  a  good  plea  in  trefpa&  of  a 
cbfe  brdEcn  and  conietftstken;  and  per  Danby  Ch  J.  this  is  true; 
ftr  the  wantfs  does  not  pa&  by  the  teafey  and  a  man  may  haive  war- 
fen  in  his  own  land,  by  which  the  dtfeadm^aidihat  theplaoe  is  three 
eiiresy  whieb  mas  tbefranitenement  of  J.  Jv.  and  that  be  by  bis  crnn* 
mand  entered  and  kiUad  the  eoniesj  alfque  bacy  tbaP  the  pUneOiffhai 
watrren  there*  And  no  plea;  for  it  amountt  to  not  gtfSty.  Br» 
Warren,  pi.  6.  cites  5  £•  4*  53* 

For  more  of  Warrsii  in  general.  See  fMTtll,  f^efcrtptMH^ 
IMI^  (SD)  pL  ta.  &c.  and  other  proper  Title&r 


2^a0e. 


« .  .      f  A]    Waftc.      Prohibition  at  the  Common  Lat** 

Fol.  S13.     ^     •*  -  -       «,.-  ^ 

^...vw  [to  tbjs  Clergy.^ 

8.c.cited  [u  T  F  ir  hi/hofeuts  and  fells  tht  trees  of  his  htjhopriciy  for  this  waff 
Ch.  iTii.  ^  prohiUtion  fliidl  be  granted  to  hhn,  comsnmdiiw  him  to 

ftep.49.a.  ceafe  doing  foch  wafte.  M.  12  Jac.  B.  R.  per  CuriWi.  HilL  13^ 
in  Lifoni's  Jstc.  B.  K.  35  £.  I.  Refolved  in  parliament^  the  Biftop  of  Dtir« 
^^^ —  ham's  cafe.  Co.  n.  49.  ] 

Eoll.  Rq>.  S6.  pL  34.  in  cafe  of  Stockman  v.  Whither,  and  fays  tt  («emt  to  bt  food  law ;  for  it  is 
me  dowiy  of  the  cburcbi  and  the  king  is  patron  of  the  biihoprick. 

[2.  S0 


\t*  £0  if  a  par/ofi  9r  ^uicur  wafte  the  trees  of  his  parfdnage  or  vi-*  Roll.  Rep. 
caridge,  a  prohibition  (hall  be  granted ;  for  it  is  Ae  dowry  of  the  335*  P*'44« 
thurch.  ♦  H.  13  Jac,  B.  R.  between  Stoakcs  and  Harvey,  refolved,  ^,Sl^V^* 

1         i»i«»  1  •!  oi»        <•        r  \      \         \  name  ot 

and  prohibition  granted  \  and  there  backer  s  cafe,  retolvedy  and  pro-  knowlk  v. 
bibition  granted^   Co.  ii*  Liford's  cafe,  ^.   The  patron  may  have-  Harvky, 
the  prohibition.]  l^f' 

Bul^.  158.  S.  C.  held  accordtngtjr^  and  was  againit  a  yicar  for  lopping  and  cutting  down  timber* 
U'ees  growing  in  the  church-yard. 

[  %,  So  if  a  prebendary  wafts  the  trees  of  his  prebend,  the  patron 
may  have  a  prohibition.  Between  AckJand  and  Atwell,  prohibition 
granted  by  the  Ld.  Coventry,  Ld.  Keeper,  for  the  prebend  of  Cat- 
ton  in  Devon.  ] 

4*  It  was  holden  in  this  cafe,  that  if  a  bifliop,  parfon,  o>  other /r-  Roll.  Rep; 
clefiaftical  perjany  cuts  down  trees  upon  the  lands,  unlefs  it  he  for  repa-  §  'c^bV%o 
rations  of  their  eccleftaftical  hou(es,  and  do,  or  fufFer  to  be  done,  name  of 
any  dilapidations,  that  they  may  be  puniflied  for  the  &me  in  the  s^^^^^- 
ecclefiaftical  courts  and  a  prohibition   will  not  He  in  the  cafe;  ^"^i^tJ^xr 
and  that  the  iame  is  a  good  caufe  of  deprivation  of  them  of  their  and  there 
ecclefiaftical  livings  and  dignities.     But  yec  for  fuch  wafts  done,  CokeCh.j. 
they  may  be  alfo  punijhed  by  the  common  lawy  if  the  party  will  fue  [f  J^B^^^p 
there.    Godb.  259.  pL  357.  Mich.   12  Jac.  in  B.  R*  Salift>ury  of  Snrum 

BifllOp's  cafe.  ewtsand 

'^  fells  the 

trees,  and  does  not  employ  them  for  repsiration,  and  any  one  would  mov«  it,  he  would  graat  a 
prohibition }  and  the  other  juflices  feemed  to  agree  to' it. 

5.  On  a  motion  for  prohibition,  the  fugseftion  appeared  ta  Sid.  152.  pL 
be  that  the  parfon  h^  dug  and  found  lead-mines  in  his  glebe^  and  o^^g'Jrl 
had  felled  timber  \   and  it  was  inflfted  that  this  was  waft,  and  land  v. 
prohibitable  by  35  E*   i.   ^  non  proflernen^  arbor es^  l^c.    But  Oih,s.  c. 
per  Cur.  It  lies  not  for  mines ;  for  then  mines  in  glebe-land  cart  com  * 
never  be  opened.    Lev.  107.  'JVin.  15  Car.  2«  B.  R.  Rutland's  doubted  of 

(Earl  of)  cafe.  the  princi- 

pal cafe,  bco 
caufe  otherwife  mines  in  glebe  caa  never  be  opened* 


[B]  Againft  whom  it  lies.     Ecclefiaftical  Pcrfona. 

\0r  ot&ers.] 

[  I.    n  E  Xvicecomiti  falutem ;  cum  ad  nos  pfovidere  pertineat  ut  •  tt  feems 
"^  eleemofina  quae  de  patronatu  noftrorum  predeceflbrum,  &  }^*^g^f*/l*'  - 
noftro  fuit  in  ftatu  debito  abfque  vafto  venditione  vel  deftru&ione  i!^d,?s^ 
inde  facienda   confervetur;    tibi  pracipimus  quod  non  J^fmittas^  hcreomic- 
quod  abbas  de  G.  b^c.  ♦  fui  vaftum  venditionem^  Vel  deJiruSfionem  ^®^'  ^ 
faciant  de  bofcisj  domibus  [fivej  hominibus^  pertinentibus  ad  prio^  meaning  is, 
ratum^  five  cellam  de  L.  quod  eft  de  patronatu  noftro  &  taliter  that  the 
te  habere  in  hac  parte  nc  pro  defe^  tuo  vel  miniftrorum  tuo«  «^b(rt(oO 
rum  ad  te  nos  grav iter  capere  debeamus.    Tefte  rcge  3  lE.  I.  OTfcrvants) 
Rot.  Clauiarum  Memb.  10.     And  there  after  a  writ  directed  to  do  wafte, 
the  fherifF,  quod  fcirc  &cUt  abbati  de  G.  &  priori  cellse  fuae  de  ^^- 
Vou  XXn.  I  i  L.  quo4 


or 
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SQafie. 


L«  quod  flat  coram  nobis  in  OiShbis  ut  fuper  defeflibus,  &c.  re^^ 

ipondeant  j 
Hob.  ^6.  pi.       ^  2.  Pending  a  fuare  impedit^  if  the  incumbent  cuts  trees  upon  the 
t!  Kcnt*^     glebe,  and  upon  the  lands  of  copyholders  of  a  manor,  parcel  of  the 
s!  c.    '       reftory,  a  prohibition  lies.     Hobarc's  Reports,  51,  between  Prenty 

and  Kent.  ] 

[.     ^  1        [  3«  A  prohibition  of  waft  lay  aj^ainft  tenant  by  the  curtefy^  tc- 
t33  J   nant  in  dower^  and  guardian  in  chivalry  y.2X  the  common  law.    Co. 

— ^-Br.  Wade,  pL  i  ^9.  cites  Dr.  Ic  Stud.  lib.  2.  as  to  tenant  by  the  curtefy  and  in  doweo  and  that 
damages  ihould  be  rccorered  againft  them  at  common  law. 

Tenant  ia  dower  and  guardian  were  punilhable  at  common  law  by  prohibition,  and  attacbmeid 
thereupon,  if  they  did  waue.  F.  N.B.  55.  (C) 

At  the  common  1.1  w,  \{b€  that  bad  tin  inbcrUemct  did  fear  (for  example)  that  ttn/tm  in  dower,  &c. 
vfoilddo  waji^  he  might,  before  any  waft  done,  have  a  prohibition  dire^ed  10  the  fberiif  that  he 
fliall  not  permit  her  to  do  wafte.  And  this  was  the  remedy  that  the  law  appointed,  before  the  waft 
done  by  tlie  tenant  in  dower,  tenant  by  the  curtefie,  or  the  guardian,  to  prevent  the  fame,  and  this 
was. an  excellent  law.  And  this  remedy  may  be  ufed  at  this  day.  After  waft  done,  there  lay  an 
a/hon  ofwnfiat  the  common  law  in  tbii  form ;  Rex  vicecem'  falutem,  fi  talis  fecerit  te  fecurum  de  cIj- 
more  fuo  profequendo,  tunc  pone  per  vad',  5c  falvos  plegios  talem  roulierem,  &c.  quod  fit  coram 
jufticiariis  noftris,  &c.  oftenCura  quare  fecit  vaftum,  venditionem,  &  exilium  de  terris,  hominihm, 
redditibus,  bofcis,  vel  gardinis,  quae  tenet  in  dotem  de  hereditate  talis  in  tali  villa,  contra  prohibiti* 
onem  ooftram,  &  habeas  ibi  nomina  plegiorum,  &  hoc  breve,  tefte,  &c.  The  writ  fays  cmtratro^ 
l^bitiontm  noftram^  yet  the  pbintiflf  might  well  maintain  his  writ,  alhiii  no  nuiit  of  prokilitienof  wai had 
irenfued  out  btfort ;  for  tliat  th^  comnuHi  law  was  a  prohibition  of  icfelf ;  and  fo  (ays  Bra6ton,fpeak- 
ing  of  the  waft  done  by  a  guardian;  dominus  vaftum  emendabit  fxci  quod  darona  reftituet  five  vaf- 
tum  fecerit  ante  prohibitionem  five  poft.  1  Inft.  299,  300. 

Br.Waft,  [4.  But  no  prohibition  of  wade  lay  at  common  law  againft  tenant 

'^itcs  Dr  fi^  'f^  ^^  yearsy  becaufe  they  come  in  by  their  own  a6V,  and  the  Icf- 
u  Stud. '      fof  might  have  provided  that  no  waft  fliould  be  done.    Co.  Litt.  53. 

p^-  'wK,.  ^-  f  54-  a.  355-  b.]  ] 

F.  and  that 

fo  it  was  of  tenant  pur  mtcr  vie,     ■  But  It  lies  on  tUJIame  of  Markbridge  23.  1 1  Rep.  8|.  K 

>|  And  Jlattfft  of  Gloucrficr  5.  fiv<t  an  off  ion  of  wafi  againft  $he  Uffn  for  life  or  years.  Co.  Litt. 
54-  b. 

i 

s.  c.  cited  5*  If  ^par/on  is  tenant  in  common  with  another  of  a  wood^  or  other 
\  V  Coke  land,  and  the  other  tenant  does  waft  in  the  land  or  wood,  &c  the  par- 
^^  J- '»     fon  (hall  have  a  prohibition.  F.  N.  B.  49.  (I) 

;i.  in  Li  ford's  cafe ;  and  fays  that  if  the  other  endeavours  to  do  waft,  the  parfon  for  the  pre. 
fcrv.ition  of  the  timber *trees  (hall  have  a  prohibition  againft  him  not  to  do  waft,  becaufe  (as  ch« 
Chief  Juftlce  faid) //  /6r  ^a^jon  of  a  church  will  wafi  the  inheritance  of  his  church  to  tusowa 
piivate  ufe,  in  cutting  the  trees,  the  patron  may  have  probOntion  againft  him;  for  the  parfon  ts 
fsifcd  as  in  right  of  his  church,  and  bis  glebe  is  the  dower  of  his  church,  and  therefore  fmce 
prohibition  lies  againft  him,  it  is  but  reafonable  that  he  ftiall  liave  the  like  remedy  againft  him 
who  holds  with  him  in  common*  11  Rep.  49.  a.  Mich.  t%  Jac  in  Liford's  cafe.  ■  ■  Roll. 
Rep.  100.  pi.  44*  in  cafe  of  Stamp  V.Cliktok>  alias  Liford,  S.  C. &  S.  P.  by  Coke  Ch.  J.  ac- 
cordingly. 

s.c.  cited         6.  A  prohibition  is  awardable  againft  any  who  wafts  tho  bosses 

37*^c"'i^crfc  ^f  '*'  p^irjon  inntmbenty  or  cuts  the  tree^j  or  does  any  waft.    Agreed 

ofKNowLE  by  all  die  juftices.  Mo.  917.  pi.  1303.  Hill.  13  Jac.  B*  R.  Saccar's 

V.  Hak-  cafe. 

VEV,  that  ^.      % 

;|ftcr  a  judgment  in  quare  impedit  by  tus  Kivo  v*  Sackir,  and  writ  to  the  bifliop,  Backer  coiw 
tinued  po/fcflion,  and  wafted  the  vicarage -houfe,  and  a  probtbitioa  was  gmited ;  and  it  was  laid  that 
any  one  might  have  this  writ  againft  himi  for  it  is  the  writ  of  th«  ki|3(«  The  pfx>hibiaoQ  was  noc 
to  Jo  waft. 

7.  The 
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7.  Tlic  prohibition  o/wqfte  was  abrogated^  and  the  adttan  dfwafte 
framed  Myon  the  aft  of  Weftm.  2.  [caj).  14.]  as  in  the  Rcgiitcr  ap- 
pears. 2  Inft.  146. 

[C]  Wafte  by  the  Statutes.     Ofijohat  "Things Jmply  [436  ] 

Wafte  may  be,  r*-*^— v 

'  F0U814. 

r  !•  T  F  a  man  cuts  43jhn  it  is  wafte.     Contra*  38  E.  3,  7.  b.l       /"XTT^ 

^         M,  ^  •#*»#-■«  Br.  Waft, 

pi.  74.  cites 
S.  C.  [But  there,  and  alfo  in  the  year-book,  the  afli  is  mentioned  to  he  of  the  value  of  4  d.  only,  and 
whether  that  may  not  be  the  reafon  why  it  was  held  not  to  bo  waft,  may  perhaps  be  a  queftion^ 
for  the  fame  feems  not  very  plainly  exprelfed.  J 

f  2.  Waft  may  be  committed  in  cutting  of  beeches  in  Buciingham"  Mo.  Sia. 
Jhirej  becaufe  there  by  the  cuftom  of  the  country  it  is  the  ♦  beft  J^^^ac?.* 
timber.    P.  8  Jac,  B.  per  Coke,  faid  to  be  adjudged  in  the  Earl  of  cordingiyi 
Cumberland's  cafe.  Co.  Litt.  53.  ]  only  inftead 

of  heeches* 
it  is  there  mentioned  as  of  birches* 
'  And  are  converted  to  building.  Co.  Litt.  53*  (  r  ) 

[  3.  So  Waft  may  be  committed  in  cutting  oi  birches  in  BerkJKre^ 
becaufe  they  are  the  principal  trees  there  for  the  moft  part.  Tr«  1 1« 
Ja.  B.  Per  Coke,  if  the  tenant  deftroys,  Jqx  fusfers  to  be  de- 
ftroyed,  a  quick-fet  hedge  of  whitethorne,  this  is  wafte.  Co«, 
Litt.  53.]  ..,  . 

[  4.  The  cutting  of  trees  which  are  anda^  mortudSy  cvtx€^  mn  Cro.  J.  izt. 
exiftentes  maheremium^  neither  bearing  fruit  nor  leaves  in  panmer^  pi»  31-8.?. 
is  not  waft.  Co.  Litt.  53.  ]  .    .^^»i;«|,-, 

3  Jac  B.  R.  in  cafe  of  Brook,  v*  R4)gers. 

[5.  If  the  tenant  of  the  land  builds  a  new  hwfe  where  there  was 
not  any  before^  and  after  fuffers  it  to  be  wafisdy  a&ion  of  wafte  lies* 
Co.  Litt.  53.] 

[6.  If  a  lejee permit sflaiiuncula^  Anglice,the  ftandings  anteoftiuni 
nujuagii  fui  Jiare  (^  eje  difcooperta  i^f  irreparata  per  quod  mahere* 
mium  Jlatiuncularum  illarum  devenit  corruptum  ^  ratione  inde  rui-^ 
nam  minatur^  it  is  waft.  P.  8  Car.  B.  R.  between  Weymouth 
and  his  wife  plaintiffs,  and  Guilbert  and'  his  wife  defendants,  in  ' 
writ  of  error  adjudged,  and  the  judgment  givenin  bank  affirmed  ac« 
cordingly.  J 


[D]  What  ASi  lhall  be  faid  Wafte. 

[  1.  T  F  the  tenant  converts  arable  into  wo9d^  or  e  converji^  it  is  ^'  37' 

*  wafte ;  for  it  not  only  changes  the  courfe  of  hufl>andfry,  but  J*  gl^^]^ 
alfo  the  proof  of  evidence*  Co.  Litt-  53.  b.  Hobart's  Reports,  Soo^lndaa 
cafe  295.  ]  '  fMfiurt,  Chi 

Rep.  14. 
Atkins  v.  Terople^^-It  Is  not  enough  fo  fay  it  was  paftnre  diu  ante>  but  to  make  it  waft  it  ought 
U>  be  pafture  H§i*  nt  ofmnd*  Arg.  a  Show*  8.  iacafe  of  Gunning  v.  Gunning. 

I  i  a  E  2.  If 
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fir.  Waft,  fa.  If  a  ItSctfufirs  arahU  land  U  lU  frefh^  and  not  manuredyy^ 
pi.  5.S.P.  that  the  land  grows  full  of  thorns  and  other  trees,  this  is  notwafle* 
^'^^^■g;     but  ill  hufbandry.     2  HL  6,  lo.  b.  Curia.  ] 

N.  B.  59!  (M)  S.  P. 

F.  N.  B.  60.  [  2-  If  tenant  in  dower  of  a  manor  to  which  villeins  are  regardant, 
n^w  not«  manumits  the  villeinty  this  is  not  any  wafte,  bccaufe  it  is  not  any 
there  (d)  manumiifion  but  againft  herfelf ;  for  he  in  reverfion  may  feife  them 
cites »  Ji-  6.  after  her  death.  ♦  2  H.  6.  11.  Curia.  1 

It.  a.  14  H. 

4.  1 1.  S.  p.—.*  Br.  Wafte,  pU  5.  cites  S.  C.  ofa  tenant  fur  Hfe  in  general. 

•Br.Wafle,       [4,  But  if  flic  had  heat  the  villeins,  or  cMftrained  them  to  da 

pl^5.  cites  ^^^^^  fervices  which  they  did  not  before,  by  which  they  go  out  rf 

F.  N.  B.  55.  the  feigniory^  it  is  wafte.  •  2  H.  6.  II.     Time  of  E.  i.  B.  R.  ifliic 

(C)  s.  P.^  whether  t£e  villeins  departed  per  duritiam  of  the  leflee  or  not.  1 

IhiJ.  60. 

(O)  is  that  deftru^lion  of  villeins  by  tilla^,  is  adjudged  waft.  [And  fo  are  both  the  Eagliih 
editions,  vis.  (by  tillage)  but  the  French  edition  is  (by  tallage)  which  feems  more  agreeable  u> 
the  ycir-hook  ofa  H.  6.  xi.  which  is  by  conftraininjr  them  to  do  moreT  fervices  than  they  were 
wont  to  do ;  and  tallarrium,  according  to  Sir  H.  Spelman,  is  to  be  nnderftood  for  an  unjuft  ez.< 
adlion  of  fervices  not  dae.]  And  ibid,  in  the  new  notes  there  (d)  fays,thnt  if  villeins  by  reafon 
tfiereof  go  out  of  or  leave  the  feigniory,  it  is  exiUt  and  punifhable  in  w.-ifte;  and  cites  2  H.  6. 
It,  a.  and  14  H.  4.  1 1.  And  accordingly  2  Inft.  304.  fays,  that  exile  and  deftruAion  of 

Villeins  by  tallage  and  oppreflion,  is  waft.-— —Co.  Lilt.  53.  b.  fays,  that  exile  or  deftrudion,.  of 
villains  or  tenants  at  wiii>  or  making  them  poor,  where  tbey  were  rich  when  the  tenant  cam* 
in«  whereby  they  depart  from  their  feveral  tenures^  b  waft. 

•  Cro.  J.  [  5.  If  a  leflee  converts  a  corn^mill  into  a  *  fulling-mill^  it  is  wafte. 

Tiinl'cjac*  '^''•5  J^^*  ^*  ^X  2Juftices.  In  fuch  places,  where^  by  the cuftom 
B,  R.  in  of  the  country  the  ploxving  of  meadow  is  good  bufbandry^  and  for  mc- 
cafe  of  the    fiorating  of  die  meadow,  there  the  plowing  of  it  is  not  wafte.  1 

City  of 

London  V.  Greyye.  ■  Converting  a  ^rgm'Aoii/<f  tf  no  Lperamum  into  ettur  h^ufishtfai  %oo  I, 
aytar^  is  waftfl|  becaufe  of  the  alteration  of  the  nature  of  the  thing,  and  the  evidence,  i  Lev. 
309.  Hill.  22  &  23  Car.  a.  B.  R.  Colve  v.  Green.— —2  Saund.  252.  S.  C 

3  Brownl.  [  6.  If  an  ancient  meadow^  which  has  been  meadow  time  oat  of 
46.  Tref-  mind,  &c.  OS  Brook-meadow^  be  converted  into  arable^  it  is  wafte. 
l""^/'o  ^    H.  8  Jac.  B.  Trefham  and  Lanune,  per  Curiam. } 

Lamh,S,C.  -^  '  s^  j 

iccordingly.— F.  N.B.  59.  (N)  S.  P.— —Chancery  would  not  give  M'.ny  to  the  phnulrg  up 
o{  ^inelint  ftfiurcf  though  it  was  infifted  upon  thst  the  nature  of  the  ground  was  for  tillagCy  and 
h.td  been  formerly  plowed.    Chan.  Rep*  ii6.  13  Car.  j.  Fermier  v.  Maund. 

r-*"^"*^  [  7«  But  if  meadow  hefmutimes  arable^  andfometimes  meadow^  and 
Foi.  815.  fometimes  pajture^  there  the  plowing  of  it  is  not  wafte.  H.  8.  Jac. 
"^  "^  V  B.  per  Curiam.  > 

a  Brownl.  *  ^ 

46.  Tteiham  v.  Lamb,  S.C.  accordingly. 

F.  N.  B.  59.  [  8.  The  converfion  of  meadow  into  arable  is  wafle  \for  it  m^ 
(N)  s.  P.—  only  changes  the  courfe  of  hujbandty  but  the  proof  of  hts  evidence^ 
ft^lrtr^y  Co.  Litt.  53.  b.  Hobart's  Reports,  cafe  295.  [296.]  J 

Spinkc.  'SubverAon  of  meadow  is  not  waft,  bin  ill  huibandrTf  and  may  be  reformed  io  a 

year.  Br.  Waft,  pi.  143.  cites  10  H.  7.  2.  Converting  a  rmaJofw  into  a  hop-jrat  den^  is  not  wafte  ? 
for  it  is  imployed  to  .1  grafter  profit,  and  it  may  be  meadow  again ;  per  Windham  and  Rhodes  J. 
but  Per  lam  J.  faid,  though  it  he  a  greater  profit,  yet  it  is  alfo  with  greater  labour  and  charges, 
a  I.e.  174*  pi.  a  10.  Trin.  29  Eiiz.  C.  B.  Anon.  But'  converting  oi^^meadam  into  an  orcbard,  is 
wJls. !  bough  it  be  to  the  greater  profit  gf  tbo  occupiers  per  Pcriam  J.  «  Le.  174.  pi.  1x0.  Trin. 
au  £l.z»  C.  JS.  AnoHi 

[9.  A 


r  9.  f^fuffering  efgemuns  to  be  dejlroyed  with  beqfts^  is  wafte,  Soforcut- 

9  H.  6.  67.  ]  germcns. 

fir.  Waft,  pi.  10.  cites  9  H.  6.  65.  But  fays  that  the  <)efen«lant  brought  writ  of  error  imrae* 
di.Ueiy»««i-»See  (£)  pi.  27. 

[10.  If  a  UJfee  ^r  his  fervants  Juffer  a  wood  to  he  operiy  by  which 
btaPi  enter  and  eat  the  germens^  though  they  grow  again,  yet  it  is 
wafte  \  for  after  fuch  eating  they  never  will  be  great  trees,  but 
(brubs.     iiH.  6.  i.b.] 

[11.  If  the  tenant  of  a  farkfuffen  the  pale  to  ductj^^  hj  which  the  Suffering 
deer  are  difperfed^  it  is  wafte.    "Co.  Litt.  53,  Hobart's  Reports,  the  pale  to 

park  is  aot  indofex!,  is  wafl.    Br.  Waft,  pi.  130.  cites  la  H.  8.  u 

[12.  If  aleflee^/TWJ  the  land Jiored  with  conies^  this  is  not  wafte,  Ow,  66. 
unlefs  it  be  a  'warren  hv  charter  or  prefcription.  P.  40  EL  B.  S.  c.  ac- 
between  Moyle  and  Moyle ,  adjudged  per  Curiam,  ]  h^id  nol^to 

be  waft.— N6y.  7a  S.  C.  aJjuUgeU  not  to  be  waft. 

[  13.  So  it  is  of  a  warren  By  charter  or  pre/cription.  Sec  Noy's 
Reports  between  Moyle  and  Moyle  70.  Tr,  40  El.  B.  between 
Moyle  and  Moyle.     Contra  17  £•  3,  7.  b.  ofzfijbery,  ] 

[14.  If  thetenantofa  ^/(n;ir-£«K/^,  warren^  park^  vivary^  ejlan^^  S.  p.  and 
gues^  or  fuch  like,  takes  fo  many  that  jo  much  Jlore  is  not  left  as  he  ^J^^ 
found  at  the  time  of  the  demifey  it  is  wafte.  Co.  Litt.  53.  Hobart's  Pafch.  '1^ 
Reports,  cafe  295.  [296. J  ]  EUj-  i«  ^^ 

de  iimilibus.  And  fo  if  the  tenant  deftroys  the  doves,  or  game,  &c.  it  is  wafte*  And  he  rhac 
hns  the  inheritance  jhall  recover  the  clove-houfe,  park,  &c.  And  therefore  the  makers  of  th« 
ftatute  of  Gl^^iceftek  meaning  to  include  all  kind  of  wafts,  ufed  this  general  word  (thiog*)  % 
Inft.  304.  .  u  ^ 

If  lelfue  of  a  pif  eon-houfe^//>f  the  h-tUs  thai  tU  pi^am  cannot  huild^  waft  lies,  ai  it  has  been  ad* 
judged.    Ow.  67.  in  cafe  of  Muile  v.  Moile. ^Sce  (E)  pi.  30. 

[15.  If  a  leflTee  of  land  dejlroys  the  cony^boroughs  in  the  land,  it  Deftroying 
not  being  a  free  warren^  by  charter  or  prefcription,  it  feems  it  is  ^^  ««'«» «• 
not  wafte.  Tr.  9  Car.  B.  Rot.  1646,  in  aftion  of  wafte,  it  being  il^^ll 
afligned  for  waft,  and  found  by  verdi3  that  he  had  done  wafte  byUfuofa 
therein,  yet  the  plaintiff  releafed  it  and  took  judgment  for  the  re-  w^wwis 
fidue  of  the  wafts  found  by  the  jury.  J  Noy?7o.* 

Moylc  ▼•  Moyle.         ■     -4  Le.  140.  S.  P.  ■  It  was  nfual  to  have  waft  againft  thofe  that 

moAt  hiUi  in  the  /txuJ,  Sut  not  at^ainft  thofe  that^^  tb-m  uft,  becaufe  thereby  the  land  is  maJe 
better ;  per  Walmfley  J*    Ow,  C%  Trin.  41  Eliz.  in  cafe  of  Moile  v.  Moile. 

It  is  not  wafte,  nor  will  w:iftc  lie  for  conies,  becinfea  m»n  has  not  inheritance  in  them,  and  a 
man  can  have  no  property  in  them,  but  only  poffcfTion;  per  Curiam.    0\v.  67.  Moile  v.  Moile. 

[  16.  Default  of  coverture  of  a  houfe  is  wafte,  though  the  timber  Waft  may 
beftanding.  ,8E.3..S.J  tX:^ 

pulling  or  pr^firat'mg  them  down,  or  by  fyfftrln^  the  fame  to  be  unccvereJ,  whereby  the  f parrs  or 
rafters,  plaunches,  or  other  timber  of  the  houfe  ai-e  rotuiu  Co.  Litt.  53.  (a)  ■  'F.  N.  B.  39 « 
(N)S.P. 

[17.  If  a  Icffee  rafes  the  houfe^  and  builds  a  new  houfe^  if  it  be  Bnt  where 
notfi  long  and  wide  as  the  others  it  is  wafte.  22  H.  6. 18.  b.  ]  houfe^fdl 

by  its  being  ruinons,  and  he  made  a  new  one,  this  needed  not  to  be  fo  long  and  fo  wide  as  the  old 
houfe  vTis  I  per  Newton ;  quod  non  negatur.  And  io  fee  the  diveriity^  and  nota  bene.  Bf. 
WaftiPi.93.  cites  S.C. 

I  i  3  [18.  Sq 
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[  rfi.  So  if  he  rebmlds  it  more  large  than  it  was  before,  it  is  wafte  t 
for  it  will  be  more  charge  for  leflbr  to  repair  it.  Co.  Litt.  53.  ] 
^o^*P*»*-  [19.  If  a  IcScG  Jlings  down  a  wall  between  a  parlour  and  a 
twftMi*^"  ^A^m^/r,  hy  which  he  makes  the  parlour  more  large^  it  is  wafte,  bc- 
chamHer  caufe  it  Cannot  be  intended  for  the  benefit  of  the  leflbr,  nor  is  it  in 
and  Cham,    the  power  of  the  le/Tee  tp  tranfpofe  the  houfe,     Kell.  13  H.  7. 

^r.    Br.  f  -.  ^         _  ^  ' 

Wafte,  pi.     ^/  •  ^'^  J 
X43.  cites  xo  H.  7.  t. 

[  20.  If  a  leflee  pulls  down  a  ball  or  parlour  and  makes  a  JlabU 
tfit^  it  is  wafte.     Kell.  13  H.  3.  37.  b.  39. 

[21.  If  a  leflee  pulls  down  a  garret  over^head^  and  makes  it  all 

dne  and  the  fame  things  it  is  wafte.  Kell.  13  H.  7.  37.  b.  by  Keble.  ] 

II  Mod.  7.       [  22.  If  a  leflee  of  land  makes  a  new  houfe  upon  the  land  where 

contra,  and  ffjg^g  ^as  not  any  before^  this  is  oot  wafte ;  for  it  is  for  the  benefit 

/!// itt'a'    of  the  leflbr.    KeU.  13  H.  7.  38.  b,  by  Wood.  P.  38  EL  B.  R.  in 

«/w  wofl,     Cecil  and  Cave's  cafe,  by  two  againft  one.     Contra  Co«  Litt.  53. 

Anon.         It  feems,  that  it  is  not  wafte  for  a  leflee  at  the  end  of  a  term  tofow 

the  land  with  woad^  though  it  will  not  well  bear  com  for  7  years 

after.     Contra  H,  8  Jac.  S,  bv  Coke  and  Forfter.  ] 

[23.  If  the  tenant  digs  for  gravely  lime^  brick^earth  hid  in  the 
ground^  orfuch  like^  it  is  wafte,  not  being  open  at  the  time  of  the 
_    ^   _    leafe,     Co.  Litt.  53.  b.  ] 

^Tf^T^       [  24.  If  a  leflee  digs  fiat^Jlom  out  of  the  land  it  is  wafte.  •  9 
J"\l'^'.  H.  6.  66.  b,  Co.  Litt.  53.  b.  ] 

*  Br.  Waft.  pi.  10.  cites  S.C.— Digging  forftones,  unUji  in  an  antitnt  quarry^  is  wafte,  though  tbc 
hJfuJiUi  ii  up  ftgnin.    Ow.  67.  in  cafe  of  Moilev.  Moile. 

Br.  Waft,         [  25-  So  if  he  digs  coals  it  is  wafte.   9  H*  6.  66.  b.  Co,  Litt.  53, 
j>l.  10.  cites  b.  not  being  open  at  the  time  of  the  leaie.  Co.  Litt.  54.  b.  Hobart's 

(N)  ■  ■  Leafe  of  bnd  in  which  there  wa<  a  coal  mine,  but  not  open  at  the  time  of  the  Icafe ; 
if  the  leflTee  opens  it,  it  is  wafte ;  and  if  he  aHigns  his  intereft,  it  is  ftill  wafte  in  aflTisnee  s  but 
where  ^he  leafe  is  of  lands,  and  all  mines  in  it,  there  the  lefTee  may  dig  in  it.  5  Rep.  12.  a.  b. 
Trin.  41  El:z.  C.  B.  Sanders's  cafe.— Cro.  E.  683.  pi.  15.  Sanders  v.  Norwood  S.  C.  that  it  is 
wafte  m  the  afiicjnce  of  the  iclfee  to  dig  ooals,  thouj^h  the  mine  was  opened  by  the  leflee. 
f^voynA,  94^  Saunders  r.  Marwood  S.  C.  accordingly. 

[26.  £«/ if  leflee  of  land  with  mines  of  coals,  iron,  and  ftone, 
digs  the  coals^  irony  andjlones^jo  much  as  is  necejfary  for  him  to  ufe 
without  fellings  it  is  not  wafte.  17  E.  3.  7.  b.  Hobart's  Reports, 
cafe  295.  admitted  [that]  where  mines  of  coals  are  granted  by  exprefs 
VJords,  the  leflee  may  open  and  dig  them,  though  not  opened  at  the 
leafe  made.  ] 

[  27.  If  a  leflee  digs /or  gravel  or  clay  for  reparation  of  the  houfe^ 
not  being  open  at  the  time  of  the  leafe^  it  is  not  wafte  no  more  than 
the  cutting  of  trees  for  reparation.    Co.  Litt.  S3«  b.  ] 

[  28.  If  a  leflTee  digs  the  earth  and  carries  it  out  of  the  landj  z£k\on 
of  wafte  lies.  M.  9  Car.  between  Nowell  and  Donning,  adjudged 
by  admitting  it  in  writ  of  error,  and  only  queftioned  became  the 
writ  wa»  ej^odit  t err  am  and  100  had  terra  inde  provmentis  afpor-^ 
tavit ;  it  was  not  proper  to  call  it  Jand  when  it  was  dug,  but  this 
adjuJgcd  good  alfo.  J 

[  79.  If 


[  19.  If  a  leffee  digs  clay  [or  loome]  it  is  wafte.  D.  x  Ma.  90.  b,  ^^j^f  f^^ 

Co.  Litt.  53.  b.  ]  the  foil  is 

impaired  by  the  digging  of  it.    Br.  Waft,  pi.  93.  cites  X2  H.  6.  x2» 

[  30.  If  the  tenant  digs  fir  mines  of  Tnet({l  hidden  \tx  the  foil,  it 
is  wafte.     Co,  Litt.  53.  b.  j  -  ^ 

[31.  But  if  the  mine  be  open  at  the  time  of  the  leafe^  the  leffee  [  44O  J 
may  dig  and  make  his  profit  of  it.     Co.  Litt.  54.  b.  ] 

[  32.  If  there  be  one  mine  open  in  the  land,  tind  another  mine  not 
openj  and  the  owner  leafes  it  to  another,  with  the  mines  in  ity  he  may 
dig  in  the  open  mines,  but  not  in  the  clofe  mines ;  but  otherwife  it , 
would  be  if  there  was  not  any  open  mine  there,  but  all  clofe  ^  for 
otherwife  the  grant  would  take  no  effedl.     Co.  Litt.  54.  b.  ] 

[  33.  If  a  ItttGtfuffers  a  fewer  or  wall  to  be  t^ot  repaired^  by  which  *  Br.  Wall, 
the  fea  furrounds  iae,  meadow,  and  confumes  it  bjr  inundation,  and  ^^^"but^^ 
hturam  terra^  it  is  wafte.  *  20  H.  6.  i.  b.  17  if.  3.  45.  Co.  Litt.  ^^^x 

53.  b.  1  quaere.—— 

^'^        ^  Ma  61.  pi. 

173.  Trill.  6  Eliz.  Anon.  S.  P.  admitted.*'    f         Mo.  73.  pi.  200.  Trin.  6  Eliz.  Anon.  S.  P. 
f>y  Dyer  and  Wal(h.^-**io  Rep.  139.  b.  in  Keighley's  cafe,  S.  P.  by  the  reporter. 

[  34.  So  if  by  fuch  default  thefweet  water  doesfucb  damage  by  in-   • 
undation.    ^oH.  6.   I.  b,     Co.  Litt.  53.  b.     Hobart's  Reports, 
cafe  295.  ] 

[  35-  So  a  fortiori,  if  arable  landbe  furrounded  by  fuch  default; 
for  the  furrounding  walhcs  away  the  marie  and  other  manurance 
from  the  land.     20  H.  6.  i.  b.  ] 

[  36.  If  a  leflee  permits  a  chamber  fore  in  decafu  pro  defeSlu  plau^  Permitting 
Jirationis^  Anglice  ^Xzx&^tnng',  per  quod  grojjum  maheremium  devenit  jJ^r^j^Juj 
putridum  l^  camera  ilia  turptjjima  i^fasdijfmia  dtw^viit^  aSion  of  is  wafte. 
wafte  lies  for  it.  P.  8  Car.  B.  R.  between  Weymouth  and  his  Br.  Wafte, 
wife  plaintiffe  againft  Gilbert  and  Elizabeth  his  wife,  in  writ  of  p?' '^^'t, 
error,    upon    judgment    m    B»    adjudged,    and    nrit  judgment  7. 2. 

affirmed.  ]  Contra  if  it 

was  ruuious 
mt  the  time  of  tbt  <kmij<t  and  [in  fuch  cafe]  the  termor  is  not  bound  to  repiir  it»  notwithftauding  it 
falls  in  his  time.    Ibid. 

[  37-  So  if  a  lefTec  permits  the  walls  to  be  in  decay  for  default  of  ♦cro.  c. 
daubing  per  quod  mzh&LQmwim  devenit  putridum,   action  of  wafte  3^"-P^9« 
lies.  Mich.  9  Car.  B.  R.  between  Newell  and  Donning  adjudged  ^'^'*^^' 
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in  writ  of  error  upon  judgment  in  bank,  and  the  fxrft  judgment  CorbitV 
affirmed  accordingly.     Intratur.   Mich.  8  Car.  Rot.   271.  Tr.  9  S.c.  but 
Car.  B.  1646.  between  Sir  John*  Corbet  and  Sir  James  Stone-  f^f^**®*/ 
houfe,  admitted  and  adjudged  that  adion  of  wafte  lies  for  permitting  And  ibid.  * 
muros  mefuagiorum  fore  in  decafu  f  &  irreparatos  in  defectum  ob-  400.  pi.  9. 
limationis,  Anglice  dawbing  &  plaufturationis  eorundem,  upon  no  ^'  ^*  ^^ 
waft  done  pleaded ;  and  this  alfo  admitted  in  writ  of  error  upon  it  •T-t'^    ' 
in  B.  R.  HUl.  9  Car.  Rot.  1 33.  ]  t^^^ 

not  S.  P.— Jo.  354.  pi.  I.  S.C.  but  S.  P.  does  not  appear. 

38.  Breaking  of  a  pale  is  not  wafte,    Br,  Wafte,  pi.  94.  cites 
%%  H.  6. 24.  per  Cur. 

I  i  4  39.  S^ 
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If  a  wall  b«  yf.  So  ola  wall  uncovered^  this  is  no  waftc,  but  9/0  wall  covered 
vThcn^iiw  ^''^  thatch^  and  of  a  paU  of  timber  covered^  this  is  wafte,  wbick 
unant         ought  to  be  Jhewn  tn  the  writ,    Br.  Waftcy  pL  94-  cites  22  H.  6. 

comes  in,  it  24.  per  Cur. 

is  no  wail* 

if  it  be  fvil^ed  to  decay.    Co«  Liit.  53.  a. 

40.  Breaking  a  hedge^  is  not  wafte*  Br.  Wafte^pl.  94.  cites  22 
H.  6.  24.  per  Cur. 

41.  Deftruftion  of faffron^heads  in  a  garden^  is  not  wafte.  Br* 
Waftc,  pi.  143.  cites  10  H.  7.  2. 

4a.  Though  there  be  no  Umber  growing  upon  the  ground^  yet  the 
tenant  at  his  peril  muft  keep  the  boufes  from  wafting.  Co.  I^itt. 
53.  a.  (d) 

43.  Burning  the^  boufe  by  negligence  or  mifcbance  is  wafte.  Co* 
Litt.  53.  b.  (t.) 

ft  Inft.  145.  44.  A  •  leafed  a  houfe  and  land  for  years  by  indenture,  in  which 
fay'  ^^  was  a  claufe^  that  iflejjie  happens  to  do  any  wajle^  the  lejfor  may 
ie^entcr"  re-enter.  ^  The  lejjee  juffered  the  houfe  to  fall  for  want  of  covering 
and  fays,  and  repairing.  Though  the  words  were  (to  do  any  wafte)  yet 
that  the  Dyer  and  Walfti  inclined  that  leflbr  might  re-enter,  becaufe  fuch 
do  w  ^^  wafte  is  punifliable  by  the  ftatute  of  Gloucefter,  and  the  words 
makexvail)  (any  wafte}-  is  generu  and  indifferent  to  either  pf  the  2  Icinds  of 
in  legal  un-  waft^  viz.  voluntary  or  negligent^  ice.  Quaere.  D.  a8i.  b.  pi.  21. 
dcrftanding  fj-j,^  , ,  gjj^.^  Anon. 

m  the 

Hatute  of  Marlebridge,  includes  as  well  pcrmiffive  waftei  which  is  wafte  by  reafon  of  oitiiffion,  or 
not  doing,  as  for  want  of  reparation,  zs  wafte  by  reafon  of  commilfion,  as  to  cut  do%vn  timber- 
tret:s,  or  proftrate  houfes,  or  the  like;  and  the  lame  word  hath  the  ftatute  uf  Gloucefter,  c^p. 
5.  que  aver  fail  wall,  and  yet  is  undeiftood  as  well  of  paHive  as  a6tive  waft  ;  for  he,  that  fviffers 
a  houfe  to  decny,  which  he  ought  to  repair,  doth  the  wafte  ;  fo  as  this  word,  facere,  hath  not 
pnly  this  fignification  in  a  penal  ftatute^  but  in  a  condition  alfo. 

45.  The  felling  horn^beamsy  hazels^  willowsyfallows^  though  of 
forty  years  growth^  is  no  wafte,  becaufe  thefe  trees  would  never  be 
timber ;  per  Meade  J.     Godb.  4.  pL  6.  Hill.  23  Eliz.  C.  B. 

•    Anon. 

46.  Divifion  of  a  great  meadow  into  many  parcels  by  making 
of  ditches  is  not  wafte ;  for  the  meadows  may  be  the  better  for  it, 
and  it  is  for  the  profit  and  eafe  of  the  occupiers  of  it.  Sic  di£lum  fuiu 

-  iLe.  174.  pi.  2io«  Trin.  29  Eliz.  C.  B.  Anon. 

47.  The  breaking  a  weare  is  wafte,  and  fo  of  the  banks  ofafjb^ 
pondf  fo  that  the  water  and  fifti  run  out.  Arg.  and  agreed  per  Cur. 
Ow.  67.  Trin.  41  Eliz.  in  cafe  of  Moyle  v.  Moyle. 

48.  If  lefi'ee  of  a  hop-'yard  plows  it  up  and  fows  grain  there,  it 
is  wafte,  as  it  has  been  adjudged.  Owen.  67.  in  cafe  of  Moile 
V.  Moile. 

49.  B.  lellee  for  years  upon  c^ondition  to  do  no  wafte,  there  was 
^fijb'pond  on  the  lands  demifedj^^r/i/  with  carpSy  &c^  C,  ^flranger 
dejiroyed  allthe  fijh  B.  being  on  the  iandy  and  thereupon  A.  entered. 
The  queftion  was,  whether  this  was  wafte  within  the  ftatute  of 
Gloucefter  ?  It  was  faid,  that  it  was,  becaufe  fifli  are  parcel  of  the 
inheritance  I  but  the  Court  gave  np  opinion,  4  Le.  240,  pL  392. 
Anon. 

SO.  Lefe€ 


50.  Leftefor  ytarsy  the  treet  being  excepted^  has  liberty  to  take 
the  Jhrowds  and  loppings  for  fireboot;  if  be  tuts  any  tree  it  (hall 
be  wajie  as  well  for  the  loppings  as  for  the  body  of  the  tree ;  b V 
Hubbard,  and  the  whole  Court>  without  queftion,  Noy.  29.  Rich 
V.  Makepeace. 

51.  The  law  will  not  allow  that  to  be  wafte,  which  is  no  ways 
prejudicial  to  the  inheritances  ^^t  Richardfon  Ch.  J,  Het  3$. 
Mich.  3  Car.  C.  B.  in  cafe  of  Barret  v.  Barret. 

52.  Plowingy  burnings  and  breaking  down-lands  is  waft.  MS. 
Tab.  tit.  Waft,  pL  1.  May  sth,  1710,  or  March  5tb,  1712. 
Worflcy  V.  Steuart. 

[E]     What  Aa  fhall  be  Wafte.     Of  what  Thing  [44«1 
fimply  Wafte  may  be,  without  Collateral  ReJpeB. 

s 

£  I.  /^  F  white  thorns  wafte  may  be  by  cutting  down.  *  46  E.  3.  •  Br.  Wail, 
^  17.  9  H.  6.  67.    In  t  ftf/Vi  thornj  (it  feems  it  is  white  pi.44^« 
thorn,  ]  t^-'^ 

Waft,  pi.  I3cy.  cites  12  H.  8.  i,— Eradicating  br  mfrnfomthU  cutiing  of  white  thorns  is  wafte.    H. 
35.  b.  Marg.  pi.  33.  cites  it  as  (o  licld  by  Coke  Cl>.  J.  and  the  court  Tr.  4  Ja.in  C.  B.  ■ 

Cm.  J.  1 16.  pi.  I  s'.  Trin.  4  Jac.  B.  R.  Anon.  $.  JPt  and  feeins  to  be  S.  C. 

Stubbing  or  fuffcring  to  be  deftroycd  a  ^uictfct  betlge  of  white  thorn  is  wafte.    Co.  Litt.  53.  a* 

[  2.  But  it  is  not  waft  to  cut  down  black  thorns  Jimpfyy  unlefs  he  •  Br.  Waft» 
cuts  a  wood  of  them  in  generality.     46  E.  3.  17.  ♦g  H.6.  10.  b.  g^J**^^ 
(but  it  does  not  fhew  what  thorns  they  are.)  ] 

[3.  If  a  termor  cuts  dov/n  underwood  of  hazels  willows^  Tnaple  f«K.B.59. 
pr  oaky  which  is  feafonahUy  it  is  not  wafte.    M.  Ii  Jac.  B.  between  («>)—— 
Sir  John  Gage  and  Smith,  per  Curiam.  ]  cutl^ndfoid 

every  icn  years,  it  is  no  wafte,  but  if  he  dig  tliem  up  by  the  rootSy  or/-;^r  the  germem  /e  hibittoi 
^'itb  cattL'  after  they  are  felled,  fo  as  they  will  nut  grow  again,  the  fame  is  a  deftrudlion  of  the 
inheritancsy  and  wafte  lies  for  it.  And  mrjfvtg  tbeftoch  with  a  woodfcytb*  is  a  malicious  wafte ; 
and  continual  mowing^  and  biting,  is  deftru6tioD*  Godb.  2x0.  pi.  29$.  Sir  John  Gage  7« 
Smitli. 

[  4.  If  ajhes  are  feafonable  wood  to  cut  from  ten  years  to  ten  yearsy 
it  is  not  wafte  to  cut  them  down  for  houfebooty  ^c»  7  H,  6.  38.  ] 

[  5.  But  if  the  aflies  are  grofs  of  the  age  of  9  yearsy  and  aUi  Br.  "Vaft, 
for  gnat  timberyi  it  is  wafte  to  cut  them  down.  7  H.  6.  38. 1  5^'i*' ^*" 

inftead  of  9  years  it  is  faid  (60)  years  in  all  rhe  editions,  but  the  year-books  are  (9)  as  here  in 
Roll.  But  it  feems  this  may  be  owing  to  a  miftake  of  the  manufciipt  copy,  which  might  be  as  in 
the  year-book  in  Roman  Agures,  viz.  (IX)  and  the  printer  miftook  the  (I)  forao  (L)  and  fo 
thought  it  (LX}  which  is  the  fame  as  (6o.) 

[  6.  If  oais  zre  feafonable  and  have  been  ufed  to  be  cut  always  at  the  *  This  15 
age  of  twenty  yearSy  it  is  not  wafte  to  cut  them  down  at  fuch  age  jP'^P^a^^i 
or  under;  for  in  (ome  countries  where  there  is  great  plenty,  oaks  6!V.b!i?' 
of  fuch  age  are  but  feafonable  wood.  *  10  H.  6.  i.  b.  1  Br.  Waft^ 

cites  S.C.  (viz.)  11  H.  6.  j.  but  fays  that  this  cafe  was  totally  tUnicd  in  the  time  of  H.  sT  for 

they  are  of  the  nature  of  timber  and  may  be  timber,  but  by  this  way  thsy  never  can  grow  to  be 

<    tiiuber.««And  by  Bromley  Ch.  J.  and  Hale  J.  the  catciag  oaks  of  10  or  %  years  growth  is  wafte ; 

for 
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for  they  might  be  timber  hereafter^  and  tei-mor  may  take  oaks,  afhes,  Ike.  which  itre  fiajcn^hb  ^aaii, 

nfhiibkive  Uen  yjedto  btfelitd  tvery  ao,«r  i6,  14,  or  iz  ytun.     Br.  Waft,  pi.  136.  cilcs  4  E.  6. 

This  miift  be  by  a  oijiomy  and  (uch  cuftom  m:\y  be  alUged  In  the  wocJ  itfelf  without  f/iyin7f  im  tali 
nnUa  taiis  babftur  confuetutb.  F.  N.  B.  59.  (m)  in  the  new  n«tes  there  (il)  cites  4  H.  6.  x.  Raft*  Enif. 
69.  and  fee4o  £•  3.  51s  11  H*  6«  5.. 

Br. Wail,  [  7*  ^«'  ^A^'"  Ac  2igc  of  «0  jf^jn  ^fl^i  cannot  be  faid  to  be  wood 

pi.  134.  patonabU'j  azid  therefore  it  (hall  be  wafte  to  cut  them  down,  ii 
2^P,«i[«*     H.6.7.b.l 

■■  [And  it  feems  that  this  is  mifprinted  in  Roll,  and  inftead  of  (7.  b.)  (hould  be  (i.  b)  ]  .  ■ 
Some  hold  that  termor  may  take  oaks,  alhes,  &c*  <t/  25  or  27,  or  30  ytan^  if  they  btfeajonaiu  wcod^ 
-which  is  callid  fha  cidua.  Br.  Wafte,  pL  136.  cites  4  E.  6.-— —Br.  Waft,  pL  1 34.  fays  it  was 
agreed  at  the  parliament  at  Sarum,  that  confultation  lies  of  filva  cedua,  though  it  dues  not  renew 
annually ;  whence  it  feems  that  filva  cedua  is  not  wafte,  as  appears  in  tlie  Regifter.'  F.  N.  B. 

59.  (M)  in  the  new  notes  *  there  (d)  fays»  that  oaks  cannot  be  faid  feafonable  wood,  which  are  pad 
the  age  of  ao  years ;  but  by  a  cuftom  in  any  place  xvhere  thera  is  plenty  of  wood  (timber)  oaks 
Wider  tp  years  may  be  feafonable  wood  ;  and  that  fnch  cnftom  may  be  alleged  in  the  wood  itfelf, 
withon;  faying  in  tali  villa,  or  hundredo  talis  habecur  confuetudo,  &c.  cites  iiH.  6.i.  4H.6. 
i«  Raft  Eiitr.  69.  and  fays,  fee  40  £.  3.  25.  11  H.  6.  5.  Oaks  wei-e  ifft  upon  the  land  Jix 
JLmdiUiy  at  the  laft  felling,  according  to  the  ftatute,  and  >vere  of  the  growth  of  16  or  20  years. 
Upon  the  felling  the  oaks  in  the  clofe  at  the  time  when  thefe  were  left,  tithes  were  paid  for  then». 
JiW  the  Court  held,  that  the  feliiug  thole  oaks  fo  left  was  not  wafte,  inafmuch  as  it  was  felled  for 
acre<rwood.  And  lA)rd  Coke  faid,  though  it  be  of  the  age  of  20  or  24  years,  yet  if  the  ufe  of  the 
parties  be  to  fell  fuch  for  feafonable  wood,  it  ftiall  not  be  wafte ;  and  if  tythes  are  paid  for  it,  it 
appeai-s  that  it  is  not  timber.    %  firownl.  150.  151.  Pafch.  10  lac.  C.  B.  Brook  v.  Cobb. 
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[  8.  Wafte  may  be  committed  by  cutting  down  of  certain  pear^ 
trees.     7  H.  6.  38.  ] 
Br.  Waft,         [9.  5tf  it  may  be  committed  in  [cutting  down]  certain  appU'^ 
pi.  39.  cites  ^  7  H.  6.  38.1 

44  E.  3.  /  >>     J 

44  -^Ibid.  pi.  8z.  cites  7  H.  6.  38.  Cutting  of  apple-trees  growing  in  a  garden,  is  wafta; 

but  iftUy  g»ow  [fcattcringly]  in  divafe  placei  of  the  /.W,  the  cuttir.g  them  is  no  wafte.  Br.  Waft* 
pi.  143.  cites  10  H.  7.  2*  for  the  ftatute  is  in  terris,  domibus,  bofcis  &  gardinis.  Ibid.  1  Co.  Latt. 
53.  a.  S.  P. 

[  10*  Waft  may  be  committed  within  the  Jlatute  in  an  orchard 

though  it  is  not  within  the  words  of  the  ftatute.    44  E.  3.  44.  ] 

Br.  Waft,         [  li»  •'w^  if  '^^  ^PP^  ^^^^^  ^''^  abated  by  a  great  windj  and  fall 

pi.  3S»cii«  upon  thecropsy  and  feveral  of  the  boughs  fall  into  the  land,  and  the 

fame  apple-trees  bear  fruit  2  years  after,  if  leflee  grubs  them  up^  it  is 

wafte.    44  E.  3.  44.  b.  ] 

[12.  So  if  leffQ^Juffers  the  timber  to  be  uncovered,  and  afler  re^ 
verjion  efcheatS',  if  lellcc  after  abates  the  timber  of  the  houfe,  and  fells 
it^  it  is  wafte.  Bui  otherwife  it  is  if  it  falls  after  the  ejcheat  without 
abatement  \  fo  that  of  timber  uncovered  voluntary  wafte  may  be 
[but]  not  negligent.     45  E.  3.  3.  b.  ] 

•  Br.  Waft,  [  I3»  If  a  houfe  be  feeble,  and  the  timber  perijhedat  the  time  of  the 
r*.  54-  leafe  fo  that  it  cannot  ftand,  by  which  it  falls  within  the  term,  it  is 
— t*B^-    not  wafte.  ♦  49  E.  3.  i.  f  7  H;  6.  38.    Contra  14  H.  4.  12.  ] 

Waft,  pi.  8z.  ekes  S.  C.-«-— S.  P.  Br.  Waft,  pi.  130.  cites  12  H.  8.  i. 

Br.  Wdft,         [  14,  If  the  pofis  of  the  houfe  arefianding,  and  the  remnant  f alien j 
cites  s!c.     ^^  abating  of  thofe  pofls  is  not  wafte ;  for  it  is  not  a  houfe,  and  wafte 
ought  to  be  affigncd  in  a  houfe.     40  Aff.  22.  ] 

•  Origi  is  [  15.  If  the  great  timber  wasjianding  at  the  time  of  the  leafe,  and 
(Cbcverons)  ^;^^  «  rafters  fallen,  it  is  not  wafte  to  fuffcr  it  to  fall  j  for  he  cannot 

cover  the  houfe  without  the  rafters.    49  £•  3.  i.  b.  ]  ' 

[  16.  If 
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[  i6.  If  the  timb^  h  decayidy  and  the  walls  ftanding  at  the  tum 
rf'the  hah  it  is  wafte  to/«/^r  the  walls  to  fall     49  £.  3.  I.  b.  ] 


FoU  818. 


[  17.  if  the  houfe  be  uncovered  at  the  time  of  the  leafe^yet  if  itytf7/x 
6r  want  of  covering  after  the  leafe^  it  is  wafte.  Otherwife  if  it 
fells  for  want  of  covering  before,    *  7  H.  6.  38,     Contra  Co, 

L.  1  •Br  Wafty 

>tt.  53.  J  pl.82.citef 

S,  C. ^«^  if  a/raw-r  witi  o«ff  r.vertd  in  the  life  of  the  Jeflbr,  and  the  UJfcc  crafes  it  after  Icf- 

for*s  denth,  the  heir  fhall  have  waft.     F.  N.  B.  60.  (<D  Marg.  cites  45  E.  3.  3.  20  ■Br,' 

Waft,  pi.  I  !?•  S.  P.  cites  S.  C.  but  fays  that  M.  a.  Ma.  i.  it  vvas  held  «  cowra  by  the  Chief  J*  of  a 
new  frame  lubicb  mvcr  Wfis  cw/W»— But  it  was  agreed  that  Ma  houfe  be  ruinous  for  defau/t  ofamfto-m 
vering  <tt  the  time  of  the  de.iih  of  the  UJfor,  ami  after  the  tenant  fu  fen  it  to  be  more  ruinouSf  that  of  this  new 
ruin  the  heir  ftiall  have  aftion  of  wafte ;  for  this  is  a  wafte  whicli  continues ;  for  of  the  putritiide 
which  came  in  the  time  of  the  heir,  tl\e  heir  fliall  have  a^ion  of  wafte.  Contra  of  that  which 
Uas  in  the  life  of  his  father,    fir.  Ibid. 

[18.  If  a  grange  falls  before  the  leafcy  and  after  the  leafe  leffee 
makes  a  new  grange^  and  does  wafte  therein^  adlion  lies  for  it.     1 2  H. 

4*  S-  b.  ] 

[19.  If  the  lejfor  during  the  leafe  makes  a  cottage  upon  the  land  [  4^  ] 
without  confent  of  the  lejffee^  no  wafte  can  be  committed  in  it.     49  bp.  Waft, 

E*  3.  1. 1  pl.  54.  cite* 

.  .  .  S.C. 

[  [19.]  If  the  haron  builds  a  houfe  upon  land  of  which  he  is  pof  gr.  Waft, 
feffed  in  right  of  his  wife^  and  diesj  if  the  wife  commits  wafte  in  /V,  pi.  1  x.  cite* 
the  aftion  lies  againft  her.     9  H.  6.  52.     For  fhe  ought  to  re-    •  ^• 
pair  it.  ] 

[  20.  If  a  leffee  ere^f  a  new  houfe  where  none  was  before^,  if  he  if  leffee 
*  abates  it^  adtion  of  wafte  lies  againft  him.     17  R.  2.  Fitzh.  Wafte>  for  years 
J 18.     Co.  LitL  53.    Hobart's  Reports,  cafe  295.  ]  ^uicii  is 

wafte,  and  to  let  it  fall  is  new  wafte.    Arg.  6  Mod.  3 1 2.  in  cafe  of  Tenant  v.  Goldwia. 

[21.  If  z  guardian  abates  a  houfe  newly  built^  which  was  never  s.P.F.  N. 
covered^  it  is  not  wafte.  (It  feems  it  is  intended  that  it  was  B.  60.  (c^) 
^refled  by  the  heir  or  his  anceftor.)     40  AfT.  22.  adjudged.  ]  '?  ^^^«' 

AlT.  22.  Waft,  24.  by  Knevct.— — -Br.  Waft,  pi.  107.  cites  S.  C. 

[  22.  If  a  houfe  be  uncovered  hyfudden  tempcjl^  hut  the*  timber  is  *  Br.  Waft, 
Jlanding^  if  it  afterwards  falls  or  peri  flies  for  default  of  coverings  it  is  pi.  6  9.^  cites' 
wafte.     13  H-  4. 6.  Co.  Litt.  53.  ]  12 11.4. 

but  there  it  is  if  the  (houfe)  be  ftanding.— The  tenant  muft  repair  it  in  convenient  "iimc*    Co. 
X>iit.  53.  a. 

'    [23.  But  if  the  whole  houfe  be  fallen  hyfudden  windj  it  is  no  Br.  Waft 
waft  if  he  does  ♦  not  make  a  new  houfe,  for  the  fudden  wind  excufes  pi.  6^.  cites 
the  wafte.     12  H.  4.6.    Co.  Litt.  53.  ]  s.  c.  & 

^.  P.  p?r 

Hull. 

[  24.  If  a  leRce^ubs  up  an  underwood  which  is  feafonabUy  it  is  q^^^  ^j^ 
wafte.    M.  9  Jac.  B.  M.  11  Jac.  P.  between  Sir  John  Gage  and  pL  298. 
Smith,  per  Curiam.     Co.  Litt.  53.  Hobart's  Reports,  cafe  295.  ]     ^-  ^'-  ^"^ 

S.  p.  agreed 
accordingl]r.>i*«-.Eradicating  or  iinfeafonable  cutting  of  underwoods  is  wafte.  D.  35.  b.  Marr.  pU- 
33.  cites  it  as  fo  held  by  Coke  Ch.  J.  and  the  Court.    Tr.  4  Jac.  in  C.  B. 

[  25.  If  a  leffee  puts  beajls  into  an  underwood^  and  they  crop  the  A  leafe  was 
iermensy  fo  that  the  roots  thereby  arc  aridae  &  ficcje,  it  is  wafte.  ™*>«of » 

M,  9 
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T'ptnlitre.f    J^,  Q  Jac.  B.  bctwecn  Palmes  and  Page,  by  2  againft  on^.     M.  1 1.        ' 
^//^^-  ^    Jac.  B.  between  Sir  John  Gage  and  Smith,  per  Cur  iam.  ]  - 

great  clofe  of  great  wood,  parcel  of  the  manor.  Part  of  the  trreat  clofe  was  in  paClure,  and  part 
in  great  woodi  but  the  greater  part  was  In  grvat  wcxid.  The  I'lfie  bud  a  pant  of  tU  inrb^f  ao^ 
aligned  hicintereft  to  B.  and  B.  ufed  this  for  Ins  bca(U  for  part  of  the*  year.  The  trees  are  ctti,  and 
B.  puts  in  his  heads  to  eat  the  pafhirc,  and  they  eat  fome  of  tUe  gcrmensi  yet  he  ;s  not  puniftuble. 
Jo.  388.  Palch.  12  Cai*.  B.  R.  Clithero  v.  Higgs* 

[  16.  The  deftrcying  of  germens  is  waftc.     il  H.  6.  I.  b.  H<k 
bart's  Report's,  cale  795. } 
•  Br  Waft,       [  ^7»  ^f  ^  "^®"  ^"'^  trees^  and  cflerfuffers  the  gernuns  U  be  deftr^yed^ 
pi.  91.  cites  this  is  a  double  wafle,  and  he  iball  render  double  damages.     9  H*  6, 

59  (M)  S.  P.  and  in  the  new  notes  there  (c)  fays  fee  wafte  afTigned  in  permitting  tJiModio  be  uni*, 
eiofcd,  whereby  the  cattle  eat  the  germons»  cites  11  H.  6.  i.  za  H.  6.  la..     1      See  (D)  pL  9. 

I  a8.  The  deflroying  of  gerrmnsy  whin  tenant  cuts  an  und^rwood^ 
is  wafte ;  for  he  ought  to  preferve  them.     Co.  Litt.  43.  ] 
4Le.a4o.         [  49,  An  action  of  wafte  lies  of  zpifchary.     Hobart's  Reports, 
r^  ^va-       cafe  195.    Co.  Litt.  53.  ] 

Anon.  ^-^  •'•'   -■ 

S«  p.— .S.  P.  Hob.  234.  pi*  296.  Hill.  15  Jac.per  Hobart  Ch.  J.  in  cafe  of  Lord  Darcy  ▼.  Aflt- 

with. 

f  44?  1  f  3^'  Dejlru^lon  of  the  deer  of  a  park  is  waftc  i  for  it  deftroys 
He  K  214.     *^  *°''*^*     f^^b^rt's  Reports,  cafe  295.  [296]  ] 

pl.  196.  in  cafe  of  Ld.  Darcy  v.  Afkwiih.-— — By  Dyer,  It  is  not  wafte  unl^fs  all  the  deer  are  tie- 
ftioyed.  But  per  Mzmwmxl,  it  is  waflc  if  fo  many  are  deftroyeJ»  fo  as  the  ground  is  betomcvDOt 
pai  kable,  3  Lc.  53.  pi.  76.  Mich.  15  Eiiz.  in  C.  B.  in  Vavasor's  cafe,  cites  8  R.  2.  Fitzh.  Waft, 
97.  That  if  there  he  fuificient  left  in  a  park,  pond,  &c.  it  is  enough.-^— Ow.  36.  S.  P.  and  feemsio 
be  S.  C-  DaL  ico.  pi.  3Z.  S.  C. 

[31.  If  a  houfe  be  dejeSfed  by  tempejly  and  lejfee  fits  the  tinAer^ 
it  is  not  waftc  ;  for  after  the  dejeftion,  of  which  he  is  excufed  by 
the  tcmpeft,  the  timber  is  become  a  chattle  in  which  no  wafte 
can  be  committed.  29  E.  3.  33.  Curia,  As  it  feems  it  is  fo  to  be 
intended.     40  All'.  22.  ] 

p.  35.  b.  r  22,  If  a  tenant  cuts  down  fruit-trees  growing  in  a  garden  or 

Jl^See      <»rf A^r^,  it  is  wafte.     Co.  Litt.  53.  ] 

D*  35  b.  [  33*  5^'  if  *^^  fruit-trees  grow  upon  any  land  which  the  te- 

M:  r  .  pi.  nant  holds  out  of  the  garden  or  orchard^  it  is  not  wafte.  Co.  Litt, 
3V-.bee      52-] 

^  '^'  [  34.  If  a  houfe  be  ruinous  at  the  time  of  the  demifej  yet  if  the 

leflee  pulls  it  down^  it  is  wafte.     Co.  Litt.  53.  ] 

35.  Wafte  may  be  of  mills  and  vivarieu  F.  N.  B.  SS^  (G)  56. 

36.  Lopping  and  topping  ofajhes  and  elms  is  wafte.  Adjudged  D. 
65.  pi.  2.  Mich.  3  E.  6.  Samuel  v.  Tohnfon. 

F.N.  B,  37.  Where  there  is  a  wood  in  which  nothing  grows  hut  under- 

^o  (E)  xjuoody  the  termor  cannot  cut  alL  Contra  of  underwood  where  oaksy 
Frrncif'**'  ^A^>  ^^^  ^^^^^^  principal  trees  grow  amongfi  them  \  for  there  he  may 
edition  cites  cut  all  the  underwood.     Br.  Wafte,  pi.  136.  cites  4  E.  6. 

Pafch.  40  ^       ,         Tj 

E.  3.  the  ^aA  tOition,  cites  Pafch.  41  E.  3.  25. 41 E.  3.  6.  xo  it  7.  z. 

38.  I« 
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38.  In  trefpais  the  queftion  was,  whether  a  copjholdir  mig^t  lop 
oiF  the  boughs  without  a  fpicial  €uft9m\  and  it  was  refolved  per 
Curiam,  that  by  the  common  law  he  may  cut  off'  tbi  undir^boughs^ 
which  cannot  caufe  any  wade.  But  the  amputation  of  the  top* 
boughs  will  caufe  the  putrefa<Slion  of  the  whole  tree ;  wherefore  it 
is  wafte  as  well  as  the  decapitation  thereof,  &c.  Cro.  £•  361.  pi* 
2I.  Mich.  30  &  31  Eliz.  C.  B.  Dawbridge  v.  Cocks, 

39.  Wafte  in  cutting  down  300  oaks.     The  defendant,  as  to  Mo.  7x8.  pi 
20C3^  pleaded  that  the  hot^es  let  unto  him  were  ruinous^  &c.  and  he  cut  ip^ 
them  dawn  to  repair  thofe  houfes ;  and  as  to  the  rejidue^  he  cut  them  eh^.  \^ 
downy  and  keeps  them  to  employ  about  reparations^  tempore  opportune^  theCourt 
&c.     Upon  this  plea  the  plaintiflF demurred  inlaw,  and  by  all  the  J^i^f"^*' 
Court  without  argument,  it  was  held  to  be  no  plea ;  for  if  it  (hould,  5]  p'  ^^^ 
every  farmer  might  cut  down  all  the  trees  growing  upon  the  land^  not  appear. 
when  there  were  not  any  neceility  of  reparations.     Wherefore  it 

was  adjudged  for  the  plaintiff.     Cro.  £.  593.  pi.  33.  Mich.  39  & 
.40  Eliz.  C.  B.  Gorges  v.  Stanficld. 

[F]     What  Adt  (hall  be  Waftc.     Of  what  Thing.  [  446  ] 
Things  annexed  to  the  Franktenement.  c^-^ 

^  Fol.  819. 

f  I.  TPHE  remvuing  of  a  poft  in  a  houfe  is  wafte.    42  E.  X, 

"•  "•  J  fixed  Ui  iho 

land,  and  not  to  the  walk  by  termor,  and  taken  off  within  hit  tenH}  waftc  does  not  lie ;  fur  the 
houfit;  is  not  impaired  by  ir ;  per  KingfmiU  J.  and  Grrvil  Serj;  Quod  nou  negatur.  Br.  Waft, 
pi.  104.  cites  21  H.  7.  26.«— *Br.  Chaitels;  pi.  7.  cites  S.  C» 

r  2.  5^  the  removing  ^rt  door*  42  E.  3,  6.  Demurrer,  10  H,  7.  Br.  Wafte, 
S.  Co.  Litts  53.  )  g^«-H. 

7.  2.— *In  waft  of  taking  away  doors  the  leiTee  pleaded  that  he  ere^td  them.  The  Court  took  a 
difivrcnce  between  outtr  ti'^ort,  end  inner.  Per  ^  J.  LciTee  may  take  away  the  inner  doors  within 
the  term,  hut  not  the  outer  do<tr9.  Mo  177.  pi.  3x5.  Mich.  24  Eliz.  Cooke*8  cafei  alias.  Cook  v. 
Humphrey. 

•   £  3.  ^^  the  removuiff  of  a  window*    42  E.  3. 6.  Demurrer  ac»  Br«Wafte. 
cordingly,  10  H.  ^,  5.  to.  Litt.  53.  GlaJs-winSow^  though  glazed  by  ^|;^^'^^** 
tejtant  himfelf,       '  *  ^'  * 


term,     Ca  Litt.  53.  accordingly.  ]  anmxtdhy 

htmfelf.'  Co.  Ltit.  53.  a.— The  diffierence  is  between  a  foxtAceJixed  to  tU  miiUlf^  or  'o  the  wall  of 
tbt  boujt ;  and  in  tlje  firft  cafe  the  IclTce  may  take  it  away,  but  not  io  the  Idft ;  per  Dyer  U  Owen 
J.    Ow.  71 .  in  cafe  of  Day  v.  Auftin^S.  C.  cited  per  Walmlley  J.    Cro.  E.  3 74. 

Wafte  of  removing  a  furnace.    The  defendant  demurred,  bccaufe  it  is  rcroovcahle.   Qnpd  coa- 
ceditur  by  feveral,  9c  adjorpatur.    Br,  .Wafte,  pL  i6.  cites  42  E.  3. 6. 

Of  a  furnace,  f  Jts,  ice,  fixed  in  the  land,  and  not  to  the  walls,  by  termor,  and  taken  within  th« 
term,  wafte  does  not  he ;  for  the  houfe  is  not  impaired  by  it;  per  Kingfmill  J.  and  Greril  Sen. 
I^od  DOB  negatur.  Er.  Waft,  pi,  X04.  cites  ii  H.  7.  a6.— — Br.  Chatties,  pi.  7.  cite*  $.  C.  1 
A  famace  fixed  in  medio  domus  is  but  a  chattle,  and  removcable ;  but  orhcrwife  if  fixed  to  tU 
miaUs  J  per  Walmfley, faid  to  have  been  agreed  in  Dyer's  lime;  Cro.  E.  374.  ia  cafe  of  Day  v.  Bis- 
teb'  »    '"'P'  a;*'  b.  pi.  33.  Ahcj^^enny  \}A,)  y.  Piutnmer,    .m  ■  ■So  of  zd^r'ff^t  fixed 

CO 
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to  the  walk,  adjudgecl  i<oC  removeabte  on  an  attachnient.    Cro.  £.  374*  pK  24.  llilL  ^7  £li2»  C« 
B«  Day  v.  Biibitcbi-*— Ow.  io«  S.  C. 

Br.  Waftc,        [  5.  Thc  removing  of  a  bench  is  waftc.     10  H.  7.  5. } 
pi.  143. 

cites  10  H.  7.  2— Though  annexed  by  the  tenant  himfelf.    Co.  Litt.  53.  a.  (c) 

Thougiian-       [  6,  If  wainfcot  annexed  to  the  houfe  be  taken  away^  it  is  wafte* 

ncxcd  by       p      T  itf    e^    I  ' 

Ibc  tenant      V.O.  l^ltt.  53^  J 

himfelf.  Co.  Litt.  ^3.  a.  (c)  '  IF  fixed  to  a  wall,  it  is  wa(le  ;  per  Anderfon.  Cro.  E.  374.  in 
cafe  of  Day  v.  BUbitch.— -*-/f<jir/<^9/  annexed  by  the  leifor  or  lelfce  is  parcel  of  the  houfe^nnd  whc' 
ther  by  great  or  little  nails»  fcrews,  or  irons*  put  through  the  polls  or  walls  of  the  houfe,  is  all 
one ;  bur  if  by  any  way  whatever  it  be  fixed  to  thrpojls  «r  walli  of  thc  houfu»  it  is  ^aile  for  leflee  to  re- 
move them,  and  (hall  pafs  by  grant  of  the  huufe  in  the  fame  manner  as  the  cieling  and  plaiitering. 
4  Rq).  64<  cites  it  as  refolved^  Mick.  41  &  42  Eliz.  C.  B.  by  the  w  hole  Court,  in  cafe  of  Warner  r. 
Fleetwood.'"  wKelw*  t8.  pi.  3.  S.  P.—i—But  per  Doderidge  J.  wainfcot  may  as  well  be  removed 
by  a  leiTee  as  arras  hangings.    Roll.  R:  2 1 6.  in  Bridgmau*s  cafe. 

[  7*  So  the  removing  of  benches  annexed  to  thc  houfe  is  wa({e« 
Co.  Litt.  53.  ] 
Be  the  glafs       [  8.  It  is  wafte  to  take  awaj  glafs^windows  fixed,  and  put  to  the 

.A  ■  .        ^«  _*t  ^-f  "F  ^T^  ^^  T^  T*        .  _  X  %         -  f^  • 


jn  diiy  uiuc^t    — -w-»-    . — g — 9 — J — ^ r^^ ~'  — — 

manner,  by  fo  admitted  in  writ  of  error  upon  it  in  B.  R.  HilU  9  Car.  Rot. 
'  thelefibr        i-,o   1 

■.  orthelef-      '33- J 

fce,  it  cannot  be  removed  by  the  leffee ;  for  without  the  glafs  it  is  not  a  perfect  honfe.    4  Rep. 

6^*  b.  ^4.  in  Herlakcndex's  cafe,  in  a  note  of  the  reporter,  cites  it  as  refolved,  Mich.  41  642 

Eliz.  in  C.  B.  per  tot.  Curiam,  in  cal'e  of  Warner  v.  Fleetwood.-*— S.  P.  Co.  Litt^  53.  a. 

*[447] 

lfbyw7/  g.  If  the  tenant  fuffers  the  grcunJfils  to  vizHe  in  his  dehuhof 

^.«v/  /n^^^^  jlcfcnce-i  or  removing  the  water  from  off  ihem^  or  of  dirt  or  dungj  cr 

the  ground-  ^fher  nufance^  vuhich  lies  or  hangs  upon  ity  the  tenant  fliall  be  char- 

fcljsof  ti:e  e^ed ;  for  he  is  bound  to  keep  it  in  as  good  cafe  as  he  took  it«     Br. 

^mrrfied"  Wafte,  pi.  iio.  cites  5  E.  4.  89. 

waflc  Ihall  be  aifigned  in  dcmibus  pfo  non  fcourando,  8cc    Ow.  43.  aS  Eliz.  Stickleiioni  r.  Hatch* 


man. 


Br.  Chat-  jo.  Of  tables  dcrmanty  tec.  fixed  in  the  landy  and  not  to  the  wallsy 

*}•'»  P'*  7*  ^  termor^  and  taken  off  within  his  term,  wafte  does  not  lie  j  for  the 

^^^ Triblf 5  houfe  is  not  impaired  by  it;  per  Kingfmill  J.  and  Grevil  Serj. 

dormant  Quod  non  negatur.    Br.  Wafte,  pi.  104.  cites  21  H.  7.  26. 

cannot  be  removed,  and  if  it  be,  it  is  wafte ;  per  Andoifoti  Ch.  J.  Cro.  £.  374.  pi.  04.  in  cafe  d 
pay  V.  Bisbich. 

II,  7'he  fame  fcems  to  be  there  of  pale^  Sic.     Queer e  of  ejiankem 
Br.  Wafte,  pi.  104.  cites  2i  H.  7.  a6. 
F.  K.B.  17.  Beating  down  a*  wooden  wally  or  fufFering  a  brief  wall  to 

59.  (N)  in  fjjj^  jg  jjQ^  wafte,  unlefs  it  be.exprefsly  alleged  that  the  walls  nxHri 
nous'^ere  coped  or  covered.  D.  108.  b.  pi.  31.  Mich.  I  &  2  P.  &  M.  Earl 
(g)  cites  s.    of  Bedford  v.  Smith. 

C. and  22 

U.  «•  a4.*— «So  of  a  wetd-wallls  wafte.    Br.  Waftc,  pi.  143.  cites  10  H.  7.  2. 

13.  If  wafte  be  allS^ned  in  pulling  up  a  plani^Jbor  and  man* 
gers  of  ajlable^  plaintifr  muft  mew  that  the  fame  were  fixed.  D« 
Z08.  pi.  31.  Earl  of  Bedford  v.  Smiths 

2  [14*  If 
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-  14«  If  lefTee  erefls  a  partition^,  he  cannot  break  it  <k>wn  without 
being  liable  to  an  a£tion  of  wafte;  for  he  has  joined  it  to  the 
franktenement;  per  Meade  J.  Mo.  178.  i»  Cooke's  cafe,  cites  10 

«.  7.  ^  ^     ^ 

15.  Shelves  are  parcel  of  the  houfe,  and  not  to  be  taken  away.  CraE.330- 

And  though  it  is  not  (hewed  that  the  fhelves  were  fixed,  it  ought  to  5^*^  sf  P?' 
be  intended  that  they  were  fixed;  per  Coke  Ch.  J.  %  Bulft.  1x3.  ascofdm^. 
Trin.  1 1  Jac.  in  cafs  of  Lady  St.  John  v.  Piott.  ly* 

16.  Pavement  is  a  ftrufture;  for  they  ufe  lime  to  finifli  it;  per  Cro.  L319. 
Coke  Ch.  J.    2  Bulft.  1 13.  in  cafe  of  Lady  St.  John  v.  Piott.         jr/acf'*^ 

C.  B.  Pyot  V.  Lady  St.  John,  S.  C.  and  hehl  tbat  it  is  within  the  intentloa  of  the  covenant  for 
repairing  edifices  and  buildioss*  and  ic  is  quafi  the  building. 

[G]  Of  what  Things  Wafte  may  he  for  collateral  [448  ] 

RcfpeSi^  and  of  what  not. 

C  I-  \1if  A  S  T  E  lies  for  cutting  feveral  hads  of  black^thoms  and 
^^    uTtderwood,  in  the  generally.    46  E.  3.  17.  b.  (So  the 
quantity  makes  the  wafte.)  j 

[  2i  The  cutting  of  vjillmvs^  hecbesj  birches^  apfesj  tnaple^  or  Cutting 
fuch  like^^anding  in  dcfince  of  the  houfe^  is  wafte.  Co.  Litt.  5  j.  ]    ^^T^j^^** 

rn  dtftnct  »f  tbi  bmtfty  whsreby  the  honfe  by  tempells  is  blown  down,  is  wafte.  Ow.  43.  28  £liz« 
Stricklebornv.  Hatchman. 

•  Where  wf//owr  ^6tu  tviUit  the  foe  of  the  hzuf ,  it  is  wafte  to  fell  them.  Hob.  219.  pi.  389.  Pafch. 
14  Jac.  GpfBy  v.  Pindar.— D.  35.  b.  pi.  3^.  Marg.  cites  it  as  held  by  CokeCh.  J.  and  the  Courr» 
Tr.  4  Jac.  in  C.  B.  Th.it  w.iile  cannot  be  aJligned  in  fuccidendo  he  vendendo  white  thorns,  unleis 
it  be  tpeciallv  ccnMUf  d  th^t  they  are  within  view,  or  in  lafcgiiard  of  the  houfc»  or  in  a  field  dc- 
pafturcd  for  ikade  of  bcafti*— — Cro,  J.  126.  pi.  15.  Trin.  3  Jac.  B.  R.  Anon.  S.  P.  and  feems 
to  be  S.  C* 

So  cutting  of  nvH.'fyiv-  giowin^  witltin  the  vittw  of  the  mmicTf  was  awarded  wafte ;  per  Cur.  Br. 
Wafte,  pi.  20.  cites  40  K.  3.  1 5.— •?*'.  N.  B.  60.  (A)  cites 40  E.  3.  S..P.—— Willows  within  view 
of  the  manor,  which  (Ufend  [itfram'j.rhf  wind,  and  e  u  by  the  tenant,  is  wafte,  contra  if  they  grovT 
in  another  place ;  per  Britdnel.     Hr.  Wafte,  pi.  1 30.  cites  12  H.  8.  I. 

•  [  3^  If  leflee  cuts  houfeioJ  in  a  place  where  other  people  have  com' 

mon^  it  is  wafte  ^  for  it  is  apparent  diiinheritance,  becaufe  they  can- 
not grow  again.    46  £.  3.  17*  b.  ] 

r  4.  If  lejfee  he  of  a  wood  ivhereof  another  has  common  of  e/lovers^  *  Orig.  It 
and  leflfee  cuts  *  thorns  or  bujhes  as  houfehootj  or  make  other  fuch  ^^iX?"^* 
Jawfiil  cutting,  and  when  they  are  growing  afterwards  die  com" 
mtner  cuts  them  down>  the  leflee  (hall  be  puniflied  in  wafte  for  it. 
46  E.  3.  17.  b.  ] 

[  5*  V  gr^at  ajhes  have  ufed  to  he  cut  for  feafonahle  wood  everj  Br.  Wafte, 
10  years  it  is  not  wafte  to  cut  them  at  fuch  age.     7  H.  6.  38.  ]        j'*  ^*'  ^^^^ 
.    [  6.  [So}  if  oais  have  ufed  to  be  cut  when  they  are  of  the  age  of 
20  yearsy  as  feafonable  wood,  they  may  be  cut  at  fuch  age,  and  it  fhall 
not  be  wafte.  -  But  after  20  years  they  cannot  be  cut  as  feafon- 
able wood.     XI  H.  6.  I.  b.  ] 

[  7.  Black»thorn  may  be  fuch  timber  in  fame  places^  fo  tliat  the  ^'"^  ^• 
cutting  of  them  will  be  wafte ;  for  if  a  man  in  a6lion  of  wafte  af-  ^^q  ^*J_** 
figns  wafte  done  in  cutting  of  6  black  thorns,  exiftentes  arbores  cordingir. 
maheremiaies  fparfim  crefcentes,  and  defendant  pleads  no  wafte  — — Hutt. 
4Qne^  and  the  *  jury  find  that  ho  cut  6  ilaci-thorns  fparfim  crefcentes  b^fno^'f  *p 

ixi/ientes 


ixiJIenUs  arhres  maieremtaliSi  the  plalntifFfhall  have  judgment;  {oT 

Foi.  820.    they  may  be  arbores  maheremiales.  in  fome  places,  and  now  the 

^"^■^^  jury  has  found  them  to  be  arbores  maheremiales.     H.   14  Car- 

wafte^o      J^'  R»  between  Cook  and  Cook,  adjudged  per  Curiam  in  writ  of 

€ut  thorns^     error,  this  being  moved  for  error.    Intratur  Trin.  14  Car »    Rotr 

iinlcfs  they    1446. 1 

are  in  a  ^^     •* 

wood  (tubbed  and  digged  up  by  the  roots ;  but  if  they  grow  on  the  land,  then  they  may  heOnbbed, 

and  it  is  no  xvafte ;  but  Co  cut  down  thorn- trees  \\ui  have  flood  60  or  100  years,  it  is  wafle.  Owen 

67.111. cafe  of  Moiie  v.  Moile.  Tr«  41  El.  Per  Walmfley*  ■      ■   Thorns  in  fonie  couiuries,  where 

Cimber  is  fcaot,  cannot  be  cut  down  without  being  liable  to  waft.  At%,  Het.  35. 

« 

J  8.  If  a  man  grants  a  tree  to  oruy  and  then  ledfes  the  land  to  anctberf 
grantee  cuts  during  the  leafe^  yet  no  wafte  lies.  I  r  H.  4.  32*  b. 
(It  feems  becaufe  it  is  not  leafed.)  1 

[9.  Thitcovoerfion  of  trees  to  coal  for  fewely  when  there  is  fttfficteni 
dead  wood,  is  wafte.    Co.  Litt.  53.  d.  J 

f^  .  Q  T       10.  [Cutting]  ha^es  is  wafte>  where  there  is  no  other  wood  in 
449  J  fhis  quarter  of  the  wood.  Br.  Wafte,  pi.  21.  cites  40  E.  3.  25.  Per 
»^"' Finldcn.    ^ 

wliowsor  baje/s,  is  wnile ;  ktt  cvtlin^  haiels  and  willows  in  a  wood  of  oaks,  is  tn/y  mdetwoodf  and  ta^ 
%mft.  Nota  Che  difference.  Br.  Wafte,  pi.  143.  cites  xo  H,  7.  a.— So  if  they  gio-M  in  £vaf  flacn 
•Jibe  latuif  it  is  no  wafts.  Ibid. 

Cutting  wi7-  1 1.  Cutting  of  willows  which fuftain  a  bank^  is  wafte ;  per  Brud^ 
^^J^.'^tbc    n^ll-  Br.  Waft,  pi.  130.  cites  12  H.  8.  i. 

bank  of  a  river ^  by  which  the  hnrAJetl  timnifand  a  meadow  adjoimng  was  over/lowed^  was  held  by  Hobart 
and  Vvinch  (who  only  were  prefent)  to  be  wafte.  Win.  15,  z6.  Trin.  9  Jac.  Sir  George  Sinpping's 
cafe. 


[11]  What  Ad  fhall  be  faid  fFaJe.     For  Collateral 

ReJpeSl. 

[  I.  'T*  HE  lefTce  of  lanS,  with  mines  of  coals,  iron,  and  ftone  m 
•■'     the  land,  digs  the  mines,  and  fells  the  coals,  iron  orjione,  it  is 
wafte.  17  E.  3.  7.  admitted.  ] 

f  2.  i»/// otherwife  it  is,  if  he  digs  for  his  ntcejfaries  without  fellings 

17  E.  3.  7.  b.  ] 

This  cafe  [  j.  If  a  leflee  digs  trenches  in  a  meadow  to  let  out  the  water^  by 

b.  pi.^iil^^'  which  the  meadow  is  meliorated,  it  is  not  wafte.     H'.  41  El.  B. 

Hiii.'fo       R*  cited  €0  be  adjudged  in  Altham's  cafe^     Hobart's  Reports, 

Eliz.bythe    cafe  20  5.  1 

name  of 

Alt  man's  case,  and  by  the  opinion  of  the  Cfturt  it  is  no  wafte.  S.  P.  Obiter  Hob.  234-  in 

cafe  of  Darcie  v.  Alkwith  ;  for  ii  is  2  bettering  a  thing  in  the  fame  kind.— ^-S.  G.  cited  Ai^. 

Hutt.  103.  Pafch.  5  Car.  iu  cafe  of  Paftoo  v.  Utber. 

4.  tJo/ale  is  wafte,  if  the  6rft  SiSt  is  not  wafto.  If  leffee  fell  and 
cut  timber-trees,  and  fells  them,  it  is  wafte ;  non  quia  vendehatfed 
qnia/cindebat.  Godb.  28.  pi.  37.  27  El.  C.  B.  Anon. 


PJ* 
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»  This  is 

♦ri]  By  whom  the  A6t  or  Thing  being  done,  fhall  be  butheim  ' 

Wafte.     AasofGod.  Zy't^Z 

preccdins* 

[  I.  T  F  a  houfe  falls  by  Umpejt^  he  fhall  be  excufed  in  a6Hon  of  S.  P.alnft, 
A  wafte.  29  E.  3»  33.  Cfuria.  Co.  Litt.  53.  b.  ]  Tp.^ 

Conditions,  pi.  40.  cites  la  H.  4.  5.  ■       But  If  \iht  uncovtrtd by  tanpejiy  artdJUndi^  there  if  the 

tenant  hasfuffUient  time  to  repair  it,  and  docs  not,  the  leflor  may  re-cntcr,  but  not  immediately  upoti 
the  tempcft ;  for  it  is  no  wafte  till  the  tenant  fuflfers  it,  fo  that  the  timber  be  rotted ;    per 

Hull :  and  then  it  is  wafte.    Br.  Conditions  pi.  40.  cites  11  H.  4.  5. If  htfuffers  it  to  continue 

uatrf>mredffo  that  at  Utfi  the  Uufs  it  tv/2  down  by  a  tcmpefi,  it  is  waAe.     Mo.  62.  pi.  173.  Trin.  6  Eliz. 
Anon. 

r  2.  So  if  ahpU'irees  are  torn  up  by  a  great  wtndy  it  is  not  wafte,  if  *Br.w.nfte* 
lefee  afier  cuts  them.  ♦  44  E-  3-  44-  b.  f  7  H.  6.  38.  ]  f;^^'  ^^^« 

t  Br.  Wiftc,  pi.' $2.  cites  S.  C. 

[  3.  The  fame  law  //  a  houfe  be  deje^ed  by  great  wind,  it  is  T  Aen^ 
not  wafte.    *  44  E.  3-  44-  b.  t  la  H.  4.  5.  b.  6.  18  H.  6.  336.  L  J^5     J 

t33-b.]  ]  Wafte,  pi. 

39.  ciies  S*  C. 
f  Br.  Wafte,  pi.  69.  cites  S.  C 

[4.  5o  If  a  houie  be  abated  by  lightning.     18  H.  6.  33.  b.   Co.  5:  P.  aluft. 

Litt.  53.  b.]-  303. 

[5.  [fi^O  *^  ^  houfe  be  burnt  by  negligence  or  mifchanccy  it  is 
wafte.  Co.  Litt.  53.  b.  J 

[  6.  If  the  banks  are  well  repaired  by  the  leffee^  and  the  water  not^  LeHee  for 

withflandingfuhverts  thsm^  andfurrounds  his  meadow,  by  which  it  is  y«?a«s  f*^''- 

become  ruftiy,  it  is  not  wafte.     Contra  20  H.  6.  i.  b.  1  n.t.ted,^^y,,^^ 

•'  *  J  a  penalty  ut 

JO  I.  to  rtfnir  the  b^mh  of  a  river.     They  wcre  afterwards  broken  down  by  a  fudd*n  wttrogeouijltod., 
I^tzherhcrtand  Shelly  helU,  '.liat  lie  is  excufed  of  the  penalty,  bccaufe  it  is  the  aft  of  God;  but  he 
is  bound  by  his  Covenant  to  repair  it,  which  he  niuft  do  in  convenient  time.    D«  33;  a.  pi.  10;  1 1. 
Vafch.  2S  &  29  H.  8.  Anon. 

In  fuch  cafe,  if  banks  on //>tf  r/f^>  Tr»nf  are  uwet^nind,  it  is  wafte;  per  .nil  the  ju  ft  ices;  becanfe 
the  Trent  is  not  fo  violent,  but  that  the  leireeby*his  policy  and  induftry  may  well  ciio'ush  prcfervb 
Wit  banks,  and  make  the  Water  to  nir.  within  its  Ixninds ;  but  the  violcnve  of  the  lea  1^  fuch,  that 
it  cannot  be  reftrained  by  any  {H>licy,  and  therefore  it  is  n\>  wafte  if  that  by  tcmpcftuuufnefs  biei'.ks 
the  walls,  and  furrounds  the  land.  Mo.  69.  pL  187.  Trin.  6  Eliz.  Gri^th's  cafe.-*-*— 'Dal.  70. 
pi.  43.  S.  C. 

[  7.  If  the  leflee  be  to  fuftain  a  wall  againft  the  fea,  in  defence  of  s*  P-  ^^ 
th^  meadow,  and  they^^  throxvs  down  the  wail  by  tempejl^  and  enters  ^  ^j'd  *f(?* 
andfurrounds  the  meadow,  without  any  default  in  the  leffee^  no  aSion  k  Jighicy'f 
of  wafte  lies.  17  E.  3.  65.  Co.  Litt.  53.  ]  cnfc — But 

iHtiVotfuf* 
fert  a  little  brrircff  in  tf>e  wall  to  cottt'iNWf  by  means  wljfTc'.'f  tJ*e  violence  of  the  Tea  afterwards  br^ks 
all  the  wall,  and  r\in'ound«  (he  Lmil,  it  fecmed  reaiouaUe  lo  D^er  ilu:  ic  v.as  >vaftc  ;  per  D/cr. 
Mu.  62.pl.  173.  Tun.  6  Klij.  Anon. 


Vol.  XX^.  It  k  {K]  AA« 
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The  ilatuie 
cf  Marl- 


[451] 


Foi.8ti.  [K]  hdis  of  Strangers. 

[  f .   J  F  zjlranger  commits  the  wajle^  yet  an  a£lion  of  vaafte  Ue$ 
bridge  prx,.  againjithe  lefee;  for  in  2.  trefbafs  he  Jhall  rtcovirjis  da^ 

hibits  that  mages  againjt  thejiranger*  49  £•  3,  20,  b.  5  H.  4.  2.  b.  3  H.o.  17. 
farmers         18  E.  3.  I4.  b.  Curia.  ] 

wafte;  and  yet  if  they  fufier  a  ftranger  to  do  wafle,  they  (hall  be  charged  with  it ;  for  it  is  pre- 
fumed  in  law^  that  this  farmer  may  withftand  ir.  £t  qui  non  obitat,  quod  obftare  poteft,  facere 
Tidetur.  zdly,  The  law  doth  give  to  every  man  his  proper  adlion,  fo  as  none  of  them  be  withooc 
due  remedy  ;  and  therefore  in  this  cafe  the  lelTor  (hall  have  his  a^ion  of  waile  agninft  the  lefleey 
and  the  leifse  hisadlion  of  trefpafs  againft  him  that  did  the  wade ;  and  fo  the  lofs,asreafon  requires, 
in  the  end,  fhall  be  upon  the  wrong  do«r  1  and  if  the  loflbr  Ibould  not  have  his  adbon  of  wafte, 
be  ibould  be  without  remedy.  %  Inft.  1451  146. 

And  the  [  2.  So  if  a  ftranger  dijfeifes  lejfee^  and  commts  wq/ii,  wafte  lies 

lelTor  can-    *  againft  IciTee  for  this ;  for  he  ihall  haVe  his  remedy  againft  the 

trefpafs  againd  the  dilTeifor.     Br.  Wade,  pi.  37.  cites  S.  C* 
*  S.  P.  Le.  264.  pi.  354.  19  £liz.  C.  B.  by  Man  wood  J.- 

[  3.  If  a  man  who  has  common  of  ejiovers  of  land  in  leafe^  and  he 
does  wafte  in  cutting  fuch  wood  as  he  ought  noty  a6lion  of  wafle  lies 
againft  leflee  for  it.  (For  it  feems  he  may  have  trefpafs  againft 
commoner;  for  he  is  but  as  a  meer  ftranger  for  this.)  46  £•  3. 
17.  b.] 

Br.  Wafte,        [  4*  But  if  an  abater  does  wajle^  and  after  the  hrd  recovers  againji 
pi.  37.  cites    him  in  a  writ  of  right  of  ward  (the  heir  being  in  ward  to  him)  the 
'   '  heirjhall  not  punijh  the  lord  for  the  faid  wafte  done  before  die  reco- 

very, though  it  was  ohjciled  that  the  lord  ought  to  have  his  damage 
for  this  in  the  right  of  the  ward,  if  he  had  prayed  it.  But  the  rea- 
fon  there  is,  becaufc  the  heir  may  have  trefpafs  againft  the  abater 
(which  is  not  lav/).  44  E.  3.  27.  b.  Curia.  ] 
2  Tnft.  135.  [  5«  A  guardian  (hall  not  be  puni/hed  in  wafte^^r  wafte  done  by  a 
s.  p.  ofa    Jlranger.  Fitzh.  Na.  60.  (G).  (It  feems  this  is  a  good  reafon  of 

•foca'*^—  ^^^  ^^^^  ^^  44  ^-  3*  "^^^  before).  J 

Agaiiifl  guardians  and  m  cKvulry  in  focage,  whether  inihvUor  en/nit ,  and  whether  of  the  grant  ef  the 
kinf[  or  of  a  /«^///?,  or  bs  f^jf,lfton  lultlyctu  righi,  both  a  prohibition  of  waite  and  an  a^flion  o?  wafle  lies 
ac  Che  common  law  ;  but  none  of  thefe  (luardians  (hall  be  charged  bui  for  voluntary  or  permitiiTC 
waftci  and  not  for  the  wafte  done  by  a  firanger.  2  Inft  305. 

[  6.  lilejfeefor  life  leafes for years^vsA  lejjee  [for years]  doeswafte^ 
wafte  lies  againft  leflee  for  life.  49  £.  3.  26.  b.  j 

[  7.  If  an  abbot  be  guardian  and  his  condnoigne  commits  wajle^  ac» 
tion  lies  againft  the  abbot.  49  E.  ?.  26.  b.  ] 
F.  N.  B.  60.      [  8«  ^guardian  Ihall  not  be  puniihed  for  wafte  done  by  a  ftranger, 
(Q)  cites  44  becavfe  it  is  fo  penal  to  him ;  for  he  fliall  lofe  the  body  and  land  and 
«'p*Th"^  other  damage.  Co.  Litt.  54.  ] 

the  wiifte  be  but  of  »o  s.  value  and  it  fufiiceth  not  to  fatisfy  for  the  wafte,  then  he  fliall  recover  da- 
mages of  the  waftci  over  and  above  the  kfs  of  the  watd.    Co.  Lai,  54.  a.  (1). 

6  [9-  Tenant 
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f  q.  Tenant  by  die  curtefy  and  tenant  in  dmotr  (hall  be  puluflied  S.  P.  Forhe 
fcr  w^fte  done  by  a  ftranger.  Co.  Litt  54.  W-  ]  lerf^'ca'n. 

not  hare  any  remedy  but  againft  the  tenant,  and  the  tenant  (liall  have  bis  remedy  againft  the  wrong;- 
doer,  and  recover  all  in  damages  againft  him ;  fur  voluntary  waCte  and  perniiffive  wafte  is  all  one  to 
him  that  hath  tlie  inheritance.  But  if  the  waf^e  be  done  by  tlie  tntmti  oftbt  kin^^  the  teAant  fltall 
not  anfwer  for  the  waile  done  by  thenii  for  the  tenant  has  no  remedy  over  againft  tliera.  t  InfL 
J03. 

[10.  If  ^jotntenants  of  a  ward  are,  and  die  one  does  wafte^  both  S.P.  ^  Inft, 
ihall  be  pumflied  in  aaion  of  waftc.  Co.  Litt  54.  [a].  ]  f^'i.",?,!, 

^"So  of  wafte  done  in  other  cafes  by  one.  See  %  Inu.  30 j« 

[  1 1  •  An  infant  (hall  be  punifhed  in  a^on  of  wafte  for  wafle  done  if  an  '"/"^ 
by  a  ftranger.  Co.  Litt.  5+.  fa].  ]  'TcZtf 

{12.  Saren  and  feme  fhaif  be  puniihed  in  wafte  for  waft^  doae  by  or  /#/for 

ft  mwiger.    Co.  Litt.  54.  [a].  ]  lifeor  years, 

he  fhall  an- 
Aver  for  the  wafte  done  by  a  ftranger^  and  have  his  remedy  over  thougk  fome  have  liolden  the  con* 
trary.  And  fo  it  is  in  cafe  of  '\fcmt  covtrt^  for  the  privile^  of  coverture  and  infancy  in  this  cafe 
Ihall  not  prevail  againft  the  wrong  and  diiherifna  done  to  btra  ttiat  ta&  the  inheritance,  eipecially 
wixn  they  bav«  their  remedy  over,  and  the  dlate  is  of  their  own  puraliafe  or  taking.  %  loft* 
303. 

f  13.  \fhanm  f^Jfeffed  of  a  leeife  for  yean  in  right  (f  his  feme^^ 
commits  wa/ie^  and  after  tM  feme  dtesy  a6Kon  of  w»te  ties  againft 
the,  baron,  becaufe  the  law  grves  the  term  to  the  baron.    Co.  Litt. 

54.] 

14.  If  thieves  burn  the  houfe  of  tenant  for  life  without  evil 
keeping  of  leflee  for  life's  £re,  ihe  leflee  ihall  not  be  puoiflied 
fbr  it  in  an  ac^on  of  wafte.     2  Lift.  303.  rcices  it  as  adjudged  i^  9 

i^  A  termor  Aall  be  puniihed  for  wafte  done  by  a  ftranger.  F.  [  452  ] 
N.  B.  60.  (G).  And  the  new  edition  cites  44  E.  3.  17. 

16.  If  a  monk  does  wajie'^t  abbot  ihall  be  i^zt^  charged^  though  S-  P-  And 

the  mimi  dies  i  for  the  writ  fliall  be  againft  the  abbot,  and  it  ihali  {^^'^^IJ^be 

kiuppoied  the  aft  of  the  abbot,    Br.  Moigne,  pi.  19.  cites  49  £.  named,  hut 

2,  25«  if  the  abbot 

dies,  the 
tiftion  deics  T\«t  He  againil  the  fucceflbr.    Br.  Wafte,  pL  55.  S.  €.■»■        Sut  fonreffiaji  of  the  com" 

V»ign  afftomjb^fi  he  hfoa^nt  a^uinfi  the  abbt  ami  lomrnoign^  emA  if  ttw  commmga  Jin  the  <t.^i^H  ii  tiittr* 
mined ;  per  Belknap  for  law,  c{Uod  non  negatur.    Br.  VVafte^  55.  cites  49  £.  3.  15.  ■      Br* 

Moignei  pi.  z^.  cites  S.  C. 


[L]  Afts  ofbim  who  has  the  Right. 

£  !•  T  F  an  ahhot  gives  leave  to  his  leOee  far  life  without  deed  to  cut  •  Br. 

*  trcos  and  lell,  or  do  other  wq^e^  yet  the  fuccej/or  may  punifli  Waftc,  pi. 

this  wafte.    Dubitatur.     10  H.  7.  3.    iJut  there  ttie  iffue  is  after  Jj?l!pf/' 

taien  upon  the  licence.    And  *  42  £•  3-  22.  b.  is  mat  the  (nc-  Kebie,  i\m 

ccflbr  prior  of  an  hofprtal  cannot;  but  mention  is  there  of  a  iifieiue> 

Aut  Fineux  flontra,  and  that  the  licence  being  execnted  as  here  is  good ;  for  during  the  l^ft  the 
leflbe  has  bo  intertfft^ut  to  lop  the  trees  or  to  tAke  benefit  oL  the  Ibutde  of  them  for  hisbeaftt»M4 
y^viiQ^  concordat.    Br.  Wafte,  143.  cites  to  H.  7.  x. 
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•  •  • 

I  ^  '^  [  2.  And  it  feems  if  the  licence  had  been  by  ieedy  yet  A^  fuecejjir 
FoUSii.  might  punijh  it;  for  it  is  not  lawful  for  the  abbot  or  prior  to  do 
Jt*  -r  wafte  himfelf,  and  by  his  licence  he  cannot  difinherit  his  houfe* 
itc!^?hjei  10  H.  7.  3.  Contra  •  42  E.  3,  22.  b.  in  cafe  of  a  prior  of  an  bof' 
fcuitrets^    pitaL  3 

the  fame  - 

Ihall  difcharge  him  in  wafte  brought  by  the  fuccelTor.     But  if  lelTee  cuts  fbwn  Che  trees,  and  them 
prior  reliofts  to  inm,  it  will  not  bar  the  fuccefifor  3  per  Walmfley.  GoUb.  1 17.  in  cafe  of  Lewknor 
V.Ford, cites  i I  H.  i. 
•  Br.Wafte,pl.i9.S.C. 

[3.  If  a  man  leafis  a  clofe  and  an  underwood^  and  between  them 
there  is  a  quiekjet  hedgey  Jo  that  the  beafts  put  into  the  clofe  cannot 
come  into  the  unaerwood\  if  the  lejfor  cuts  and  carries  away  the  quick" 
fet  hedgCy  by  which  the  beajis  put  into  the  clofe  enter  into  the  under- 
wood, ana  there  crop  thegermens^  by  which  the  roots  of  them  become 
arida  l^  ficca^  this  a£l  of  the  leflbr  (hall  excufe  the  lefTee,  fo  that  he 
is  not  punifhable  for  this  wafte.  M.  9  Ja.  B.  between  Palmes  and 
Page,  per  Curiam.  ] 
The  defen-       [  4.  If  lejjir  commits  wajle^  he  (hall  not  have  adion  of  wafte  for 

Muhd  >^-  5  H.  4-  ^-  b:  ] 

leffor  [  S-  ^^^  '^  ^c  Icflee  bars  the  leflbr  of  the  a£tion  of  wafte  by  this 

(pUintijf)  matter,  it  will  bar  his  a£tion  of  trefpafs  which  he  might  have  againft 

^'^^..  leffor.  5  H.  4.  2.  b.  ] 

felf,  and  the  plea  was  held  good.   50  H.  4.  2.  b.  pi.  8.        Fitzh.  tit.  Bar,  pi.  238.  cites  S.  C— — 
FUzh.tit.  Trefpafs,  pL  258.  cites  S.  C. 

[  6.  It  feems  by  5  H.  4.  2.  b.  that  ifleffee  recovers  in  trefpafs  again/I 
lejfor  for  the  wafte,  that  leffor  mayafier  have  his  aAion  of  wajle 
againfi  him,  ] 

[7.  If  a  man  cuts  a  tree  upon  land  in  leafcy  by  force  of  a  grant  of 

the  leffor  prior  to  the  Icafgy  no  wafte  lies  againft  leflce  for  it  1 1  H.  4. 

32.  b.  For  he  had  the  right  to  the  tree.  ] 

r^r-^l     .[8.1fa  Uffee  leafes  the  land  to  the  leffor  and  ajlranger^  no  a£Hon 

Lrrji  J   of^^afteiies  after  the  2d  leafe  ended  againft  the  lefiee,  for  tC7^& 

committed  during  the  id  leafe.   30  E.  3.  16.  ] 

[  ^.  So  it  ftiall  be,  though  the  leffor  be  within  age  at  the  time  of  the 
idleaje  made  to  him  and  the  other,  and  he  dijagrees  atfullagCy  if  be 
takes  the  profits  within  age.    30  £.  3.  l6.  ] 

[  lo.  But  otherwifc  it  is,  if  he  does  not  take  the  profits.  30  £• 
3.16.] 


[M]    Wafte.      "Jujlifiabk   [or    Excufeablc  as    to 

Trees.] 

•  Bn  [  !•    A  Leffee  may  juftify  the  cutting  of  trees  for.  reparation  of  the 

sI'dtiJ's  *^^'^-  *  7  H. 6.  38.  Hobart's  Reports,  cafe  295.  ] 

C.«    .  F.  N.  B.  59.  (K)  Co.  Litt.  54.  b. S.  P.  By  the  common  law.   But  in  fach 

cafe  the  termor  fhail  puy  tie  wages  and  fiihry  of  the  workmen  out  oj  hii  arum  man*^  and  QOt  cul  wood 
to  fell  to  pay  the  wages.  Afi;ree(L  Br.  Wafte,  pi.  \i%\  citfts  5  £.-4.  i^o- '  ■  AnU  if  he  cuts 
trees  for  leparatioosy  andyM^rJ  %ht  trttt  to  lie  anifuirijy^  it  is  wafte*  Br.  Wafte^  pi*  111.  dees  5 
£.  4.  100. 

[2.  \Buf\ 
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C  a.  [B«']  the  Icflee  fliall  not  cut  trees  to  make  a  nru;  houfe  where 
there  was  not  any  at  the  time  of  the  leafe,  |i  H.  4.  32.  b,  Hobart's 
Reports,  cafe  21554  Demurrer,  18  £•  3.  54.  b.  ] 

[3.  If  a  IcScefuffirs  a  houfe  to  fall  for  default  of  coverings  which  is  Br.  Wafte, 
wafte,  he  cannot  cut  trees  to  repair  the  houje.  44  E.  3.  44.  ]  g)* J^'  ^"•^ 

r  4.  li  zjlable  falls  without  default  of  the  leffee  in  the  tvne  of  the  I^r-  Wafte, 

lejjorj  the  leffee  may  take  trees  in  the  time  of  the  heir  to  make  a  s!"c7bui*^ 

new  JiabUy    if  it  be   of  necejftty*    Otherwife    not.     11    H.    4.  faysquxre 

32.b.  1  ifthonc- 

^  "*  cefliCf  can 

iDAke  UTue* 

J[  5.   But  if  the  {lable  falls  in  default  of  the  leffee^  in  time  of  the  lilue  was 
or,  he  cannot  in  time  of  the  heir  cut  trees  to  make  a  hew  ftable.  ^^^^  ^^^* 
1 1  H.  4.  32.  b.  ]      .  ^^11  „^ 

paired  in  the  time  of  the  pl.)intifF(the  heir}  and  fell  in  the  time  of  the  plaintiff,  \Xk  default  of  Che  de* 
fendant.     Br.  VVaftei  pi.  67.  cites  S.  C. 

ft 

[6,  If  a  houfe  falls  by  tempeft^  or  he  burnt  by  ligbtningj  or  pro^  ^\T^\^^ 

Jirated  by  enemies  of  the  kingy  or  fuch  like,  without  default  of  the  \{\r^S^ 

leffee^  the  leffee  may  rebuild  it  again  with  the  fame  materials  that  tntnun  of  ' 

xemain»  and  may  cut  other  timber  upon  the  land  to  rebuild  it.   Co.  ^if^j^zt 

Li«.  S3.  W  ]  il7or 

by  fudden  temped  it  be  burnt  down,  wafte  does  not  lie ;  quod  nota.  But  <ontra  if  it  be  hy 
tnemles,  traiurous  fuhjeffs  :if  the  king.  Note  the  diverfity.  Br.  Wafte,  pU  15.  cites  33  H.  6.  I* 
-—-—Br.  Covenant.  pU  4.  S.  P.  as  to  alien  encmiesy  cites  40  E.  3.  5.  Br.  Waltei  pl« 

19.  cites  S.C. 

[  7.  So  in  the  faiJ  cafe,  j^  the  houfe  was  ruinous  at  the  tine  of  the    r****^***^ 
lea/e^  and  fell  within  the  term.  Co,  Litt.  53.  ]  Fol.  823. 

This  is  not  wade  in  the  tenant.  Br.  Wade,  pi.  130.  cites  iz  H.  S.  t. 

[  8.  [5^/]  if  the  tenant  fuffers  the  houfes  to  he  wafled^  he  cannot  F.N.B.  59. 
juftify  me  felling  of  timber  to  repair  them.  Co.  Litt.  53.  b.  ]  AlidUioIcIi 

cafe  the  felling  timber  to  repair  the  fame  is  double  wafte.  Co.  Litt.  53.  b* 

[  9.  The  tenant  may  dig  for  gravel  or  clay  for  reparation  of  the  K  jLt±  1 
houfe^  and  it  is  juftifiable  as  well  as  cutting  of  trees.    Co.  Lite 

53-  b-  ] 

[  10.  If  a  houfe  he  ruinous  at  the  time  of  the  leafty  though  the  leffee  f.  k.  B  60. 

is  not  bound  to  repair  it^  yet  he  tnay  cut  trees  to  repair  it*    Co.  Litt.  (Q^)  cites 

33.  a.  S«  P.— Br.  Wafte,  pi,  89.  cites  21  H.  6.  46.— —Ibid.  pi.  a  :?o.  cites  la  H.  8.  1.— D.  36.  pi. 
33.  Tiin.  29  H.  8.  Contra  per  2  juftices  io  the  cafe  of  jMaUverer  v.  Spink. 

If  the  tenant  covenants  to  rr^rjucb  tuinom  houfe,  he  may  cake  trech  for  it.     Br.WaftCi  pi.  X30« 
cites  12  H.  8.  I. 

'    [  II.  The  cutting  of  trees  is  juftifiabley^r  houfe-boGty  hay-booty  Bythecom- 
ploW'booty  andfre-'boot.     Co.  Litt.  54.  b.  Hobart  s  Reports,  cafe  noon  law 
295.  Demurrer,  18  K.  3;  54.  b.  ]  ZntZ 

them»  though  the  deed  does  not  exprefs  it ;  but  if  he  takes  man  than  is  necejjaty,  he  Ihall  be  punKhed 
in  wafie.  Bn  Wafte^  pi.  1 30.  cites  12  H.  8.  i.— S.  P.  per  tot.  Cur.  Though  the  leafc  for  years 
be  without  deed,  but  they  differed  in  opinion  as  to  foUI-hote.  Br.  VVaftc,  pi.  89.  cites  21  H.  6, 
4^.-*— 'A  termor  may  take  wood  for  them,  hecaiife  they  belong  to  him  of  common  right.  F.  N. 
B.  59.  (K j.    Ani  ibid,  in  rhc  new  notes  there  (i)  fays,  he  ma/  take  oaks^  elms^  a/hi ^c.  for  rep;  ir 
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of  Che  houfe»  ind  undenxrodd,  Itc  £i)r  indofures  and  finng ;  but  fays*  noU  th«t  oak|  •Ini,  a0$»  sre 
not  underwoodf  cUe&ii  H.  6.— ^Coyenani  by  leflbr  that  leflee  (hall  have  honfe-bo^t,  hty-booc, 
and  fire  boot,  without  committing  any  wade,  on  pain  of  forfeiting  the  leaie,  this  is  no  nwrc  chaa 
what  the  law  appoints,  and  theiefore  the covfcmni/ vain.  Cro.  £.  604.  pL  iS.  UilL  4«  £UB.  R.  ArcD- 
ileacon  v.  Jennor. 

If  ledee  fyJUfiti  in  wafte  for  cutting  o<%ki  fir  firtmhoa^  ht  imjifurmije  that  then  was  no  undfrnvnd  tfim 
the  Lnd\  fo  it  feems  where  he  takes  adies,  or  other  trees  which  are  timher.  Br.  Wafte»  pi.  8^ 
cites  a  I  H.  6.  46.-— >  And  by  the  beft  opinion,  and  per  Kewton>  oak  and  ajh  under  the  uge  of  16  years, 
may  he  cut  for  fire-boot.   Ibid. 

Lejf^e  for  lift  or  yearst  by  the  common  law,  cannot  take  fuel  but  of  bu/ba  anijmati  vuad,  and  noC 
of  timber-trees ;  hut  iflcffir  in  the  lea/e' grants  fire^bott  eifbrffslyf  then  if  leffee  cannot  have  fofficicnC 
fuel  as  above,  &c«  he  may  take  great  trees.  3  Le- 16.  Mich.  14  £1.  C*  B.  Anon. 

Br.  Waild.  [  I  a.  If  leffee  cuts  trees  for  reparation^  and  fells  them^  and  2Aer 
pi.xia.cites  huys  them  agatn^  and  employs  them  for  reparation^  yet  it  is  wafte  hj 
I.  P.tlT'   the  fide.  Co.  Litt.  53.  b.  ] 

P.  35.  b.  pi.  33«  S.  P.  Trin.  29  H.  8.  in  cafe  of  Maleverer  ▼•  Spinker. 

[  13;  If  leffee  cuts  trees,  and  fells  them  fof  mon<&j^  and  with  the 
money  repairs  the  houfe,  it  is  wafte.  Co.  Litt.  53.  b.  ] 
In  an  aaion       [14-  The  tenant  may  take  Jufficient  wood  to  repair  the  walls,  falesj 
of  wafte  for  fences,  hedges,  and  ditches,  as  he  fnmd  tbem\  but  he  cannot  make 
tShc'.  new.  Co.  litt.  53.  b,] 

defendant  jurtifies,  &c.    That  they  were  to  nnke  afenet  withp^/e;  and  by  Hubbard,  that  it  was 

Sood,  tuitlmt  Jhtwiag  that  the  fence  wat  made  of  pah,  &c.  end  now  in  decay.    Soy  a).  Jenkifis  V. 
enldns. 

I  15.  Leffee  may  cut  a  tree,  and  mate  thereof  ^m  alve,  (that  is  to 

%>  a  vejpl  to  bold  water)  and  fix  it  in  the  land  to  him  leafedt  ^ 

water  the  beads  in  the  fame  land,  which  is  nece(&ry,  becaufe  tfae 

vater  is  a  great  way  off.  33  Aff.  31.  Adjudged,  j 

Hob.  234,         [  16.  If  a  man  leafes  land  with  general  words  of  all  mines  of 

5liU?%        ^^^'^^  where  there  is  not  any  mine  of  coals  open  at  the  time  efthe 

Jac.  S.  c.      denuje,  and  qfUr  the  UJfee  openo  a-  mine,  he  cannot  juftify  the  or/* 

—- Hutt.  19.    ting    of  titnber-trees  for  making    rf  puncheons,   crofs    rolls,  rolls^ 

fudsidtc-    fi^^P^^  ^^^  ^^^^^  utenftls  in  and  about  the  faid  mine,  without  which 

cordingiy      he  could  not  dig  and  |et  the  coals  out  of  the  mine;  becaufe  when  a 

for  the         grant  is  made  of  a  thmg,  all  things  which  arc  incident  and,  direif^ 

|?iaintiff.       ^  necejfary  are  impliedly  granted  aUb.     But  this  is  like  to  a  mew 

houfe  built  after  the  demife,  for  the  reparation  of  which  he  cannot 

take  timber  upon  the  land ;  and  it  had  been  wafte  to  bpen  it,  if  it 

t  455  J    ^^  "°^  ^^^  granted  by  cxprefe  words.  Hobart's  Reports,  between 

Lord  Darcy  and  Aflcwith,  cafe  295.  Adjudged,    The  law  had  beea 

the  (ame  if  the  mine  was  open  at  the  time  of  the  demife.     Hobart's 

Reports,  cafe  295,  Per  Hob.  ] 

1 7-  Tenant  for  life  may  cut  underwoods  feafonable  to  abate  at  the 
end  of  10  years ;  per  Wichmgan,  which  was  denied  j  therefore  quaere. 
Br.  Wafte,  pi.  21.  cites  40  K  3,  25. 
Tenant  at  i8.  It  was  agreed,  that  tenant  for  years  may  cut  wood',  but  it  was 

^ftlrcuN  ^^"^ted  of*  tenant  at  wilL  But  it  feems  there,  that  as  long  as  te- 
ting  under-  ^^^^  ^^  Will  is  not  Countermanded,  he  may  cut  feafonable  wood,  &c. 
wood,  Br.  Wafte,  pi.  114.  cites  8  E.  4.  6.  7. 

without  U* 

iPAce }  {)er  LitUeton.  Quod  fuit  eonce£^qit  9r*  W«£H,  pi.  131^  Citos  a  E.  4. 22. 

J9.  Whcirt 
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19.  Where  a  man  leafes  a  wood  which  is  only  great  frecsy  tbc  leflee 
cannot  cut  ic,  but  fhall  have  only  the  grain.  Br.  Wafte,  pi.  126. 
cites  1 2  £.  4.  2. 

20.  Cutting  of  dead  wood  is  not  wafte.     F.  N.  B.  59.  (M) 

21  •  Cutting  wood  to  burrtj  where  he  has  fufficient  hedgewoody  is 
wafte.     F.N.  B.  59.  (M.) 

22.  LefTee  for  years  was  to  take  hedgeboot  by  ajjignmenty  yet  he 
may  take  it  without  alignment ;  for  the  affirmative  does  not  take 
away  the  power  which  the  law  gives  him.    D.  19.  pi.  115.  Trin. 

28  rl.  8.  Anon. 

23.  If  the  leffir  is  hound  in  a  bond  of  100  L  and  the  lej/ee  cuts  20 
caksy  and  fells  thewy  and  pays  the  obltgee  for  his  leiibr)  yet  wafte 
lies  againft  him  for  cutting  them  down,  though  the  money  was  ap« 
plied  to  the  ufe  and  profit  of  the  leiTor.    D.  36.  b.  pi.  38.  Trin. 

29  H.  8.  in  cafe  of  Maleverer  v.  Spinke. 

24.  As  to  the  cutting  timbor-trees  for  repairs  by  leflee,  there  is  l>^*  it. 
no  difference  where  the  UJfor  or  the  lejfee  covenants  to  repair  the  P**  3-  ?•  ^• 
houfes ;  for  in  either  cafe  it  is  not  wafte^  if  leflee  cuts  them.  ^.t^Llix' 
Mo«  23.  pi.  8o.  Pafch.  3  £liz.  Anon.  19s-  b.  pu 

accordingly.— S.  C  cited  Hob.  173.  in  cafe  of  Stukelejr  v.  Butler.—— If  kjfor  ccvinar.ts  to  r^ar, 
and  does  not,  lelTee  may  c\u  down  trees  for  the  repairing  the  boufes.    Brownl.  240.  Anon. 

25.  But  there  is  a  diflference  where  lej/or  covenants  by  another  l>al«  a8.  pi. 
Jeedy  and  where  by  thejame  deed  that  lejfee  Jhall  be  difpuniJhabU  of  |*  p  ^^^^ 
wajle  'y  for  there  it  is  a  good  bar  jn  'wafte,  becaufe  by  the  words,  cordlngly. 
which  are  all  in  the  negative,  he  had  diicharged  him  of  wafte. 

£ut  where  lejfor  covenants  to  repair  the  houfesy  it  is  no  difcharge  to 
the  leflee  by  implication  or  averment,  that  there  (ball  not  be  a 
circuity  of  anions.  But  that  is  where  there  is  an  equality  of  the 
thing  to  be  recovered  in  both  anions,  which  is  not  fo  here  ;  for 
in  covenant  he  fliall  recover  only  Angle  damages,  but  in  wafte 
treble.     Mo.  23.  pi.  80.  Anon. 

26.  If  lejfor  excepts  the  trees  in  his  leafe,  ^Jje  leflee  fliallnot  have  I^-  T9.  .1. 
fireboot,  heyboot,  &c.  which  he  fliould  have  otherwife ;  and  the  {jjj,^^  q 
property  of  the  trees  is  in  the  leflbr  himfelf.     4  Le.  162.  pi.  269.  is,  that  up^ 
in  dir  Kd,  Lewknor's  cafe,  Arg.  cites  14  H.  8.  i  &  2.  and  28  H.  on  luch  re- 

o    T\    Yrt  fervation 

not  lie  agatnft  the  tenant  fdr  cutting  tree^y  becaiife  they  arc  not  parcel  of  the  things  leafedi  buc 
that  trefpafs  lies  in  fuch  cafe. 

97.  If  a  tenant  that  has  boots  to  his  houfe  in  another  man*s  landy 
cuts  wood  for  that  intent  to  take  h'ts  boot- wood,  and  'the  owner  of 
the  land  takes  it  awayy  an  adiion  of  trover  and  converfion  lies 
againft  him  by  the  tenant  of  the  land  who  hath  fuch  boots.  Clayt* 
40.  pi.  69.  Auguft  1636,  coram  Barklcy.  Anon. 

28.  A.  hath  common  of  edovers  in  trie  wood  of  B.  for  houfe- 
boot,  and  he  cuts  down  four  trees  for  ithat  purpofe  to  prepare 
his  boots,  and  in  the  working  tbey  prove  unfit  for  that  ufe,  as  for 
pofts  of  a  houfe,  &c.  It  was  held  that  A.  cannot  convert  this 
timber  to  any  other  ufcy  &c.  As  to  cooper's- ware,  &c.  neith&r 
can  he  fell  and  buy  other  fit  wood   with  the   moneys    and   he 

K  k  4  cannot 
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caanot  inhrge  the  houfe  with  this  dmber,  :ior  board   the   Mts 

of  the  barn   there   which    had   mud-wails,   or   the   like  brfofc. 

Clavt  47.  pi.  8i.    Auguil  16369  coram  Baridej.  £aii  ot  Pcm- 

brolce's  cafe. 
RaTnui59.       29.  Rent  granted  in  fecy  with  a  frovifo  to  enter  and  retain  tU! 
C3r*S  C     fatisfied  of  the  profits ;  the  grantee  upon  entry  cannot  cut  trees  or  do 
icS.F.ac.   any  wafte;  per  3Ju(liccs«     i  Lev.  171.  Trin.  17  Car.  a.  B.  R. 
corJingiy.     Jemmct  V.  Coolv. 

pi.  la.  S.  C.  bat  S.  P.  docs  nan  appear.**— SaunJ.  1 12.  Mlcb.  19  Car.  s.  S.  C.  bat  S  P.  iocs  mx 
apj>tar. 


(M.  2)     Waftc.     Lies.     In  what  Cafes ^ 

I.     A  CTION  of  wafle  does  not  Ue  hut  upon  a  kafe  made^  or 
'**•  againft  tenant  hy  the  curtefy^  or  tenant  in  dower  or  guar" 
dian.     Y.  N.  B.  58-  fbl  (1)  59.  a, 
BrownU  2.  A  kafe  was  made  for  yearsy  iic.  prowfo^  and  it  is  agreed  be- 

ItJii^We^  tween  the  parties,  tbat  itJbaiHe  lawful  for  the  kffor  and  his  heirs 
SatinUers,'  ^^  ony  time  during  the  term,  to  fell  and  carry  away  the  wood  at  J. 
s.  C.  ad-  timhir- trees  growing  on  the  lands.  Adjudged  this  was  a  covenant 
the^trccs*"^  Only,  and  not  an  exception  of  the  trees  ;  and  therefore  wafte  well 
werede.  I^cs  againft  him.  Cro.  £.  699.  pi.  26.  Trin.  41  Eliz.  C.  fi. 
jnifcd. Luflifordv.  Sanders," 

2  And.  13^. 

pi.  80.  Lecheford  v.  Saunders,  adjudged  accprdin;^!^.-*— Koy  5.  Lichfield  v.  Sanders,  S.  C.  biit 

S.  P.  docs  not  appear. S.  C.  cited  Poph.  294.  m  cafe  of  Saclieverel  v.  Dale,  fays  it  wa^  re- 

folved  that  the  action  lies  *  not ;  for  notwith^anding  this  power,  the  tiees  ai'e  demifed  to  the 
Icfliee  alfo. 

*  [The  wui  d  [not}  f .ems  to  be  ii^ferted  bv  the  default  sH  tlie  printeri  efpeciaUy  b^caufe  of  tUe 
reafou  added,  which  \%  the  very  caule  gf  its  lying.] 


(M.   3)     Lies.     In  what  Cafes.     In  RfpeB  of  the 

Time  of  its  being  done. 

Br. El^rc-  I*  "tTITHERE  writ  of  ejlrepement  is  awardedj  and  after  the 
fiement,  pi.  VV    f^naNt  does  wafte^  the  plaintiff  or  demandant  ihall  have 

}'^^^^^'^*  fcire  facias  oi  Utiis  waftc.     Br.   Scire  facias,   pi.    118.  cites   14 

Br.  Eftre-  %*  And  in  ajjife  after  verdiA^  if  the  tenant  does  wafte^  the  plaintiff 
pement,pl.  fljall  have  fcire  facias  of  this  wifte.  Br,  Scire  fticias,pl.  1x8.  cites 
b.c,tes8.C.   ,^H.  7.7.     ■  •  ' 

Br.  Eftrc-  3*  Contra  of  waftc  after  verdi£i  in  formedon  \  for  it  is  his  folly 
pe.Ticnt.  pi.  that  he  had  not  fued  writ  of  eftrepement  before.  Br.  Scire  facias,  pi, 
8.UI.SS.C.  ,,8,  ^ites,4H.7.  7. 

Br.  Eftrc-  4.  But  where  a  man  Irings  [cire facias  to  have  execution  of  certain 
TcitcsS  C*  ''"'^'  ^^  ^^^  plaintiff  jfrnwj/?^  thati  the  tenant  h^^  ^^e  wafte^  and 

[  A  en  i  P'^y*  ^^^^^  facias  thereof,  he  fhall  not  have  it,' but  after  writ  of 
^  t57  J  eftrepement  awarded^  and  was  made  aftsr,  he  ihall  have  fcire  fa- 
cias. Qiiod  nota  j  for  fcire  facias  does  not  lie  only  upon  furmije, 
'  '  but 


tut  upon  matter  of  record  and  furmife,  it  lies  well ;   quod  uota. 
Br,  Scire  facias,  pi.  118.  cites  14  H.  7.  7. 


(M.  4)     In   what   Cafes  fFa/ie  or  Trejpajs,   Gfr. 

lies* 

ft 

I.  T  F  two  tenants  in  common  are,  and  the  ont  does  wafte^  the 
*  other  Jhall  not  have  trefpafs  but  wafte  pro  indivifo^  by  ex- 
prefs  words  of  the  book.  But  if  the  one  cuts  and  carries  away 
the  other's  corn^  of  this  wafte  pro  iiidivifo  docs  not  lie,  but  tref- 
pafs lies  by  award.     Quod  nota.     Br.  Wafte,  pi.  122.  cites  21 

£•3-9- 

2.  If  guardian   in  chivalry  is,  and  the  tr^es  upon  the  land  are 

abated  by  a  great  windy  and  a  fir  anger  carries  them  auiayy  this 
js  no  wafte  in  the  guardian,  and  the  heir  ftiall  have  trefpafs; 
for  they  belong  to  tiie  heir.  And  in  cafe  of  a  bailiff*  the  lord 
fhall  have  a£tion  as  the  heir  here,  and  not  the  guardian  or  bai- 
JifF.  And  fo  per  Knivet  clearly,  the  guardian  is  excufed  of  wafte 
ar.d  trcfpafe,  as  here.     Br.  Walte,  pi.  107.  cites  40  Aff.  22. 

3.  In  wafte,  the  tenant  faid  that  the  wafte  was  done  by  great 
tempejl  of  wind;  judgment.  And  the  plaintiff'  faid  that  the  tenant 
had  covenanted  by  his  deed  to  repair  it  from  time  to  time,  and  to 
leave  it  fo  at  the  end  of  the  term  \  et  non  allocatur;  but  the  plea 
of  the  defendant  is  good;  for  in  fuch  cafe  he  fliall  have  adtion 
of  covenant,  and  not   wafte.     Br.   Wafte,  pi.   31.  cites  43  E. 

3-  6, 

4.  Wafte  does  not  lie  againft  tenant  at  will ;  for  if  he  cut 
trees  trefpafs  )ies;  per  Afcue  J.  Br.  Wafte,  pi.  88.  cites  2i 
H.  6. '38. 

5.  In  debt  it  was  faid  arguendo,  that  if  a  man  claims  an  in* 
fant  and  his  Jar.d  as  his  ward  where  he  has  no  right  to  him^  and 

does  wafte,  he  Ihall  be  charged  for  it  in  writ  of  wafte  5  bye 
centra  where  he  claims  it  to  his  own  ufe  without  colour  of  autho'^ 
rity ;  for  there  trefpafs  lies  and  not  wafte.  Br.  Wafte,  pi.  1 35. 
cites  32  H.  6.  7. 

6.  If  the  tenant  covenants  to  repair  fuch  an  houfe  and  decs 
not  do  ity  a6lion  of  wafte  lies;  quaer<f  hide;  for  it  feems  that 
only  action  of  covenant  lies ;  for  it  is  a  good  plea  that  it  was  ruinous 
at  the  time  of  the  demife,  and  he  may  take  trees  for  it ;  per  Brooke. 
Br.  Wafte,  pi.  130.  cites  ilH.  8.  i. 

7.  If  a  man  have  common  ofe/iovers  in  the  woods  of  another, 
and  he  who  is  tenant  and  vwner  of  the  wood  tuts  down  all  the 
woody  he  who  ought  to  have  the  eftovers  fhall  not  have  an  ac- 
tion of  wafte,  but  ftiaU  have  an  affife  of  his  eftovers.     F.  N.  B. 

•58.  (I). 

8.  A.  leafcs  a  manor  except  woods  and  underwoods^  leflee  cuts  §  p  j.^u 
the  freesy  yet  an  a£lion  of  wafte  lies  not  againft  him ;  for  the  thing  p<-r  Cori- 
in  which  ;hc  wafte  was  fuppofed  to  be  committed  was  not  demifed,  ani.Gt)Ui(b. 
^c.  anid  therefore  lefTce  fliall  be  punilbed  as  a  trefpaflbr  and  not  as  a  cgfc!"^"' ' 

«  farmer.  , 
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s.  p.  ac.      jarmer.    Are.  Le.  49.  pL  62.  Mich.  28  &  29  £Iiz.  C.  B>  in  cafe 
n"!'."*!?'     of  Lewknor  V.  Ford. 

U.  19.  pi. 

109.  and   no.  in  Marg«  But  if  it  be  by  provijoy  that  the  lord  may  enter  and  carry  away  all  tbc  tWI- 

derwoodsy  wafte  lies  for  cuttios  by  lefTee.  D.  19.  pL  x  lo.  in  Marg. 

• 

[458]  [N]     Of   what  Waftc   no   Aftion    lies  for   col- 
Foi.  824.  lateral  Rcfpeft.     For  the  Pettinefs. 

♦  Br.         ['•  "VT  O  a£Uoti  ties  of  a  wafte  but  to  the  value  of  a  fem^i 
Waftc,  pL  ^^  for  de  mnimis  mn  curat  lex^  gr  H.  6.  66,  b,  42  E.  \.  i?, 

Tc—    •14H.  4-U-] 

Br.  Wafte,  pU  10.  S.  P.  cites  9  H.  6.  55.  where  the  count  is  ad  damnum  of  id.    Bat  if  the  j«7 
llnd  the  damage  ad  valentiam  of  id.  it  is  good ;  per  ^abington.    Nota  diverftty. 

•  Br.  [1.  So  if  the  jury  find  the  waflc  hut  to^the  value  of  a  pennjy  tbe 
Wafte,  pL  plaintiff  (hall  rut  have  judgment.  9  H.  6.  66.  b.  to  Ac  value  of  6<L 
s!c.~^     or  7  d.  ♦  19  H.  6.  8.  b.  becaufe  it  is  no  difinheritancc.] 

And  where  after  con feflioa  of  wafte  the  phimlfflMda  writ  ofi»fuuy  of  damages^'ofiJ  h  was  find 
jd.  per  curiam,  mjudgmmjbali  be  entered;  and. by  Anderfon,  if  judgment  had  been  enCeredy  it  bad 
been  error ;  for  the  value  of  wafte  (hall  be  to  4od.  at  the  leaft.    Nuy.  4.  Thore  y.  Thomas. 

*  F.  N*B.  [3.  But  if  in  writ  of  waftc  ofdiverfe  things^  the  wafte  be  found 
^  ^Vc  '^^  i^yftxAythough  the  damages  are  in  every  particulhr  but  to  aJmaU 
^1— ♦  As  S^^y  yet  the.  plaintift'^tf//  have  judgement^  becaufe  all  together 
where  the    makes  a  great  fum.    *  14  H.  4.  li.  b.  Adjudged  9  H.  6.  66.  b. 

damage  Co.  Litt.  54.] 

was  found  -^z-r  j 

in  one  houfe  to  the  value  of  aod.  and  in'another  to  the  value  of  22d.  and  [in  another  to  the  value  of 

izd.    But  otherwife  whsre  the  finding  is  in  one  or  two  things  only  to  a  fmall  value.    Br.  Wafte, 

pi.  70.  cites  S.  C. 

Br.  Wafte,       [4.  If  the  jury  find  the  wiafte  in  a  grange  to  be  but  to  the  valm 
|l.  74.  cues  ^2  J.  the  plaintiff  fliall  not  have  judgment,  becaufe  the  leffce  was 

not  bound  to  fuftain  a  grange  of  fo  fmall  a  value.     ^  £•  3.  7.  b. 

adjudged.] 
K.  K.  B.  [5.  The  deftru£lion  of  trees  to  the  value  of^s.^d.is  wafte  pu^ 

^o.(c)fays   ^flj^blc.     Co.  Litt  45.] 

It  has  been  ^^  •* 

aidijudged  wafte. 

^.p.alnft.      6*  Wafte  done  by  a  guardian  to  the  value  of  20  d»  was  ad- 
306.    And  j  J  gj       jj        J  ^^  plaintiff  recovered.  T.  N.  B.  60.  (P)  cites 

lays,  the        >t  ®         t^  j    •       t.  i.  /    \       •  rr    o  - 

iiwap-       H.  34*  £.  3.  and  m  the  new  notes  there  (e)  cites  12  H.  o.  i.  7 

points  not      H.    6.   38. 

qr*  what 

value  Che  wafte  (bad  be. 


[0]  fflut 
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(O]     U^bat  Perjon  Jhall  ia-oe  Adlon  of  Waftcj 
{and  for  Wajie  done  before  his  own  Time  J] 

fi.  'T'HE  ward  may  have  action  of  wafte  agaitjfi  guarJi'an  ^r,Wi^ 
*    within  age.    46  E.  3.  10.  b.]  tc^^^ 

He  may  h<ive  aAion  within  age,  iy  tbtjiatutt  whick  inflfit  that  ikt  gaar^m  nnitr  damage  to  the  bar^ 
•iflht  vtaadlufi  does  not  Juffice  to  the  value' of  the  damage  he  fore  the  a^s  of  the  heir.     And  af(o  action  of 
wa(le  lay  for  hiin  at  full  age  6y  the  nmmon  law.    Br.  Wafte>  pi.  68.  cites  22  H.  4«  5.  And 

the  ijime  law  agw)(|  tenant  in  4uwer  1  and  in  thofe  cafes  the  (Ucute  i)uH  oot  be  relieaifed  in  the 
writ ;  per  Hanke.    Ibid. 

[2.  The  fuccejfor  abbot  or  prior  fhall  have  aSion  of  wafte  for  \  a%q'\ 
wafte  done  in  the  time  of  the  prcdpceffor.  18  E.  4f  16.  Fitzh.  L  ^^^ 
Na.  59-  D-  •  4^  E-  3*  22.  10  H.  7.  :z.  b.  t  3^  H.  4-  3t.  b.]  •« ^^jy^^J^; 

S.  C.-^«*  t  Br.  Waile>  pL  58.  cites  S.  C.-— -Wa^e  by  an  abbot  ofafione  wall,  and  f^rmttH^  a^hmfi 
tofall^  and  cutting  a^pk-treei.  Sec.  upon  a  leaje  nude  hn  the  predccefftar.  And  per  Cur.  AiHtoyxn^  of  a 
nttail  within  a  houfi  is  wafte;  for  it  is  parcel  of  the  frankteoeinMit*  Br,  Waftcy  pU  143.  cites  10  H. 

[3,  Tli€  fuaejpnr  prior  of  an  boj^ital  dasiX  have  wafte  for  wafte  *  ■j- 
done  in  time  or  predeceflor,  becaufe  he  is  not  to  aHeze  the  wafte  jg^eful 


to  be  to  his  difinheritance,  but  generally  to  the  difinheritance  5.C. 
of  the  houfe  and  hofpital.    *  42  £•  3.  21  b.  22  b.  Fitzh.  Na.  59. 

[4,  But  the  fuccejfor  of  fuch  perfon  who  may  maki  a  teftamenty  B»'«  ^^^lU, 
Ihall  not  bare  »dioa  of  wafte  for  waft«  dooe  in  time  of  bis  prede-  ^qJ'  ^^^ 
ceftbr.    a  H.  4.  2.  .b.] 

[5.  As  the  fucceflbr  of  a  bijbop  iball  not  have  a£tioii  for  wafte  •  Br. 
iloae  in  tne  time  of  bis  predeceftbr*    ^  2  H.  i).  2.  b.  Coke's  Litt.  vvu(ie,pL 
53.  b.  Dubitatur  39  E.  3.  15.  b.J  f  a— 

Co.  Lite.  53.  b.  (f)  S.  P F.  N.  B.  59.  (O)  S.  P.-.— -But  if  Icffee  for  life  or  years  of  the  for- 
mer biftiop,  wtuidies^  does  wjfte  the  fee  being  void,  the  fucce0br  13^3^  have  a£Uon  of  wafte.  Co. 
Lilt.  356.  a. F.  N.  B.  1 12.  (H)  S.  P. 

[6.  The  fame  hw  of  a  fucceilbr  arcbieacdn.  2  H.  4.  2.  b.  ad*  ^''«  ^^^ 
judged.]  ^  ti''^ 

[7.  Thic^fame  law  of  a  parfon.    Co.  Litt.  53.  b.  J  F.  V,  B. 

59.  (O)  s. 
p.-.^S.  p.  AM  Jo  it  is  of  ^he  Ivcufforefafrehettdary.    F.  K«  B*  57.  (F)-p-^Br.  Waiie^  pL  5]^. 
cites  M.  a  H'.  4.  2.  S.  P. 

[  8:  The  fame  law  of  a  ma/ler  of  an  bofpitaL     Co,   Litt.  F.  n.  b. 

53.    b,]  59(0)S. 

-^^  •*  P.— Thr 

fame  Uw  of  mayor  and  eOnttmnahy,    Br.  Wafte,  pi.  58.  cite$  M.  2  H.  4.  2« 

[9*  The  beir  (hall  not  have  a£Bon  of  waft^  for  wafte  done  fn    fm^A^^ 
the  time  of  his  anceftor,  becaufe  his  writ  ought  to  be  that  it  was  *  Foi.  825. 
to  his  *  diflnheritance,  die  which  he  cannot  &y.    f  42  £.  3.  22.    ^->^^»^ 
J  45  £•  3.  3.  b.  adjudged  |  11  H.  4.  32.  b.  9  H«  6.  10.  b.  11.   Co.  Co.  Litt^ 
Litt.  53.  b.  2  H.  4.  3.  b.  and  there  it  is  laid,  that  there  lyas  S4i  | ^'J^-  ^^^ 
^dinance  (now  repealed)  made  20  £•  j«  called  William  Bot-  ^  ^V. 

tclcr. 


45$  CQaSe* 

Wafte,pi,    telcr,  that  the  heir  fhould  have  zSkion.)    38  E.  3.  04.  Admitted 
l'--^'      byiffue-J 

J  Br.  Waftc,  pi.  41.  cites  S.  C  ||  Br.  Wafte,*pl.  67.  cites  S»  C. 

Lands  given  to  fwo,  anrf  /6tf  ^cttx  cfoit  of  them;  he  that  has  the  fee  (ball  not  have  an  ac^on  of 
walle  upon  the  ftatute  of  Glouceile r,  for  that  they  are  jointenants ;  but  his  bfir  thall  have  an  ac- 
tion of  wafte  againft  the  tenant  for  life.  Co.  Lltt.  53.  b.  ■  But  this  muft  be  intended  fc«r 
vrafte  done  after  the  death  of  bis  anceftor,  who  was  the  other  jointenant.  See  Br.  Walle,  pL  56. 
cites  50  £.  3.  9. 

If  leffee  does  wafte  in  the  life  of  leiTor,  the  bar  can  have  no  a^ion  of  wade  for  this,  becaufe 
he  tanaot  rtccvar  the  trebU  tlamagei,  (o  neither  can  the  executor^  becaufe  he  cannot  recover  locum 
vaftatum,  the  inheritance  whereof  is  in  the  heir.    Wentw.  Off.  of  Ex.  67.  See  (E)  pL  17. 

in  the  notes. 

Br.  Wafte,        [lo.  So  lord  by  efcheat  of  a  reverjion  (hall  not  have  action  for 
cites  sVc.    ^'^^^  ^^^'^  before  the  efcheat.    45  E.  3.  3.  b.J 

■  See  tit.  Efcheat. 

[11.  If  the  father  diesfeifed  of  a  reverftofiy  and  then  wafte  is  com^ 

nutted^  and  the  eldeft  fon  and  heir  dies  before  action  brought^  with^ 

out  iffuey  the  7.dfonJhall  not  punijh  this  wajle\  for  it  is  a  good  plea 

in  aaion  by  him,  that  he  had  an  elder  brother  who  furvived  the 

[  460  ]  father,  after  w^ofe  death  no  wafte   [wasj  done.    9  H.  6.  lOb 

b.  II.] 
So  for  [^^*  ^^'^  olienee  fhall  not  have  a£tion  of  wafte  for  wafte  done 

w.iftedone   mean  between  the  grant  of  the  reverjion  and  attornment.     18  H. 

between        g.  23.] 
the  fine  le.  •*  -» 

vied  and  the  attornment;   by   tba  belt  opiaion  of  the  court.  Br.  Wafte,  pi.  5a  cites  4S 

£•  3*  15. 

[13.  ^othe  aUenor  (hall  not  puni(h  this  wafte.     18  H.  6.  23.  J 

14.  If  kjfeefor  life  and  his  lefirjoin  in  a  leafefor  years  hy  inden- 
ture^ and  teflee  for  life  dies,  the  furviving  lefjor  (hall  have  the 
adion  for  wafte  done,  and  (hall  count  that  he  did  demife  alone. 
Brownl.  238.  Trin.  8  Jac.  Bedell  v.  Bedell. 

15,  Succeeding  lord  (hall  not  have  wafte  for  wafte  done  in  time 
of  a  preceding  lord.  Refolved  2  Sid.  9.  Mich.  1^57.  B.  R.  in  cafe 
of  Chamberlaine  v.  Drake. 

9.  p.  Per         16.  Fine  kyied  without  confideration  or  ufe  exprefied,  is  to 

Vaughan  the  ufe  of  thc  conufor  and  his  heirs,  who  may  have  adion  of 

3.*^in  LTfe  ^^**^  ^'^^  ^  finq|^G*^wafte  committed  before,  as  well  as  he 

of  Wither-  could  before  the  fine;  per  Vaushan  Ch.  J.  Vaugh.  43.  HiU.  21 

head  V.  &  22  Car.  2.  in  cafe  of  Dixon  v.  Harrifon,  cites  Sir  Movie  Finches 

S«trc.  cafe,  6  Rep.  68.  b. 

« 

[P]     What  Perfon  (hall  have  [Waftc]      In  re^ 

fpe£i  of  EJiate. 

S.  p. »         [  I.     A  Remainder  in  fie  (hall  have  aftion  of  wafte.    45  E.  3.  3. 
inft.  301.  ^  48  E.  3.  16.  3  H.  6;  I.  14  H.  6.  25.  b.  27  E.  3.  87.  b. 

Dubitatur  17  £.  3. 8.] 

{1.  A 


r2.  A  rtmaindtr  In  tail  fhall  have  a£lion  of  waftc.    *  42  £.  3.  *  Br. 
i9.48E.3.i6.t5oE.3.3.b.2H.4.2o.j  Wafte.P>- 

S.  C.  t  B*"'  Wafte,  pi.  56,  cites  S.  C.'  S.  P.  2  Inft.  3or.««  whore  land 

if  </«vi/^</  /o  -^.  /o*"  /{/>>  remainder  to  B.  in  tail^  wadte  lies  for  B.  againft  A.  Hutt*  1 10.  Cook 
V.  Cook. 

[3.  Rtverfiontr  in  tail  ihall   have  afUon  of  wafte.     45   E. 

•3.  3.  b.l 

[4,  Lord  by  efcbeat  of  a  rruerfion  or  remainder  in  fee  (hall  have  •  b^. 

adlion  of  wafte,    ♦  45  £•  3.  3.  adjudgedL     f    ix  H.  4.   10  b.  Waftc,  pi. 
t3H.6.i-]  40^-r 

t  Ibid.  pi.  65.  dtes  5.  €• J  Ibid.  pi.  6.  cites  S.  C—^Ibid.  pi.  109.  S.  P.  cites  5  H.  7.  5. 

[5,  Tenant  in  tail  after  poJftbiUty  (hall  not  have  a<SKdR  of  waftc  See  (F.  a) 

againft  leffee,  for  in  effeft  he  has  but  for  life,    •  2  H.  4.  20.  22.  b.  ^ft*^^*^' 

3  H.  4.  5.  b,  Co.  Litt.  53.  b.]  60.  citcs^ 

s.  c. 

[6.  If  2  jointenants  and  to  the  heirs  of  one  are,  and  they  leafefbr  F.  N.  B. 

Jtfey  they  both  fliall  have  aSion  of  wafte.     46  E.  3. 17,]  |9j,  (^ 

Co.  Litt.  53'.  b.  (d) 

[7,  But  if  2  jointenants  are,  and  to  die  heirs  of  one,  if  be  who  has  Br.  Wafte, 
for  life  does  wajie^  the  other  who  has  fee  Jhall  not  have  wajle  againfl  ^'q^^^^ 
him  forcaufe  of  their  joint  purchafe.     50  E.  3.  3.  b.]  Br.  Entro 

[8.  But  his  heir  Jhall  have  2i&ion  for  wafte  done  after  his  death,  Cong.  pi. 
17  E-3-  36.b.  68. b.    21  E,  3.33.b.  24  E.  3.27.  b.]  ^'jj^f^f; 

faid  elfewhere.— — — He  that  has  the  inheritance  fhall  have  no  a^ion  of  waJle  by  thefiatute  of  (7^« 
cejler^  *  hut  uf>on  the  (latute  of  W,  2.  he  Jhall  have  an  adlion  of  wafte.  Co.  Litt.  200.  b.  — -S.  P.  For 
no  other  a£tion  of  wafte  can  he  have.  2  Inft  403.  ■  1  S.  P.  as  to  the  ftatnte  of  Gloucefter,  be- 
caufe  they  arc  jointenants,  bat  his  heir  ftiail  have  fuch  action  againft  tenant  for  life.  Co.  Litt.  53. 
1).  («) Co.  Litt.  147.  b .  S.  P.  ^  r    j^  J  1 

[9.  \fleafe  for  Ufe  be  to  one  remainder  to  the  baron  and  fetne  and 
to  the  heirs  of  the  baron^  baron  and  feme  may  join  in  aftion  of  wafte. 
17  E.  3.  7.  b.  50.] 

[10.  A  purchafor  fliall  have  aftion  of  v^^^  though  the  ftatute  In  wafte 
fpeaks  ofthofe  who  are  inheritors.     17  E.  3.  7.  b.]  ^  was^^'h 

man  leoftdfor  years ^  and  nvitbin  the  term  oujled  the  termor^  andinfeoffjid  ths  plaintiff ;  the  tff'nor.rt'-enUredf 
and  thefeeffe  hrougU  a^lvi  of  tuafle^  and  the  teri^i^Ieaffid  no  wafie  done,  TXi'S  found  for  tU  f/.tiniiff, 
and  he  recovered  by  award  ;  for  here  needs  no  attoitlfnent  where  the  termor  was  oufted  and  li* 
very  made ;  and  the  a^ion  was  brought  as  ^^/p^nce,  and  well;  far  he  fnay  voutb  w  frtcufe  fndud* 
datf  and  is  aliignee.    Br.  Wafte^  pi.  72.  cites  5  H.  5.  12. 

[i  I.  If  a  reverfton  be  granted  to  two  and  to  the  heirs  of  one  cfthem  P.  N.  B. 
they  fhall  join  In  adion  of  wafte.    Co.  Litt.  53.  b.]  S9- W  tites 

25.— Coiitra  1  Mod.6i.  Curtis  V.  Bourn. 

'     [12.  So  the  furviving  coparcener  and  tenant  by  the  curtefy  fliali 
join,  in  adion  of  wafte.     Co.  Litt.  53.  b.  ]  ,       • 

[13.  If  two  coparceners  are  of  a  reverfion^  and  waJU  is  committed^  p.  n.B.  60.* 
and  then  one  coparcener  diesy  yet  die  aunt  and  the  niece  {ball  join  in  (R)  S.  P. 
an  adion  of  wafte.  •  Co.  Litt.  5?.  b.  1  '  .  andthenetv 

^-^        J  •  '  notes  there 

(f)  fay,  fee  1 1  E.  2.  Wafte  1 15.  45  E.  3.  3.  b.     11  H»  4.  16  b..    48  E.  3.  14.  b.    35  H.  6.  23.  b. 
Xelw.  105.  a.  Nat.  Br.  loi.    22  H.  6.  12.    49  £.  3.  2. 
♦Treby  Ch.  J.  much  doubted  of  this  aUi  for  all  books  there  cited  are.  nothing  to  the  pur- 

pofC| 


46i  HMSittt^ 

pofe,  except  (me  Tift.  Sr.  tVaft«4<.  imi  he  (air^  ttut  tfus  tfas  a  fbv^  cili0»  ^Hiereooi  oftfiem 
coold  not  recover  for  part,  viz.  damages.    Lutw.  803.  ia  cafe  of  Eaftcourt  v.  °^*rim  '  - 
DonbteA  per  3  Juit  i  Salk.  187.  S.  C. 

Tb&«ft  14,  13^.  I.  cap.  22.  Whereas  two  orfmre*  A  hUw§od^tmr/l' 

Z^^kT'  ^^^  orfijhing^  or  other  fuch  thing  +  in  commonj  wherein  none  knowetb 

ix^eslae  bit  fiver  al J  andfime  rftbem  %  do  wafte  agmt^i  the  minds  of  tbo  otbtr^ 

other  pia-  an  aSiion  may  lie  by  a  writ  of  wafte. 

cesforthc  . 

habitation  of  man ;   for  one  jotntenant  or  tenant  in  common  might  hare  had  for  reparaciott  of 

Ihem  a  writ  cte  reparatione  facienda.    %  Inft.  403. 

*  Thei^  words  (Jo  hold)  imply  a  freehold  at  leaft.    a  IniL  403. 

Jf-WWAAhe  titUn  to  tiuOf  the  one  for  life,  and  ibe  ctbtr  for  yeartf  they  are  not  within  (his  ftatOte, 
In  refpe€t  of  the  &id  words  (do  held)    a  Inlt.  403. 

"f  Theie  words  do  imbteU  as  well  jointenants  as  tenants  in  eammon ;  for  both  of  them  bold  in  cxmi- 
aatmi,  and  fo  do  old  boMts  and  recoixls  term  them  both  ;  but  though  the  generality  of  chcfe 
words  do  eattend  to  ttfarteners,  yet  in  good  conftruAkm  they  are  not  within  the  purview  of  tiiis 
21R,  becaufe  they  were  compellable  to  make  partition  ;  for  this  aA  extends  nbt  to  them  that  had 
semedy  by  the  common  law.  %  Infl.  403.— S.  P.  per  Ficzlierbert  and  BaMwiA  Oi.  J.  Br. 
Waftey  pi.  4.  cites  27  H.  8.  13.  But  Brooke  fays, quaere  at  this  day  ;  for  now  writ  of  psutition 
is  ghren  between  jointenants  andten;uns  in  comrnon  by  the  ilatute  of  31  &  30.  R.  8. 

A  parfon  of  a  church  being  tenant  in  common  with  another  fhall  have  ana^on  of  wafte  npoa 
this  ftatmei  x  Inft.  403.      i    ■   ■  F.  K.  B.49.  (I)S.P.  See  (B)  pi.  5.^— And  it  is  holdea, 

that  an  action  of  wafte  upon  this  ad  is  maintainable  between  jointenants  or  tenants  in  common 
for  liveSy  and  yet  the  words  of  the  wnt  be,  ad  exhaeredationem.    a  Inft.  40  v 

X  Wliat  Ifaall  be  faid  wafte  at  deftni6bon  in  a  tenant  for  lile^^cc.  Iball  be  laid  waAe  within 
ihis  adt.    a  Inft .  403. 

If  two  tenants  in  common  are  of  a  woody  and  the  one  leafis  hisfatf  to  the  ^her  firya^s,  and  bO 
fells  the  trees  and  does  wafte,  he  ftiaH  be  puniftied  for  The  moiety  df  the  walte»  and  the  leflbr 
ibaH  recover  the  moiety  of  the  place  wafted  j  per  Dyer  and  Wefton*  Ma  71.  pL  t§^  mrin. 
i£liz«  Anon. 


Hc/^rtff  jfful  when  it  is  come  unto  judgment^  the  defendant  Jhall  thofi 

convenient  ^  ^^^^  ^'^  P^^*  '^  ^  P^^^  certain^  hy  thejherijfl  and  by  tie  vieto^  BOtk, 

jurety  at  the  ondaffignment  ^  of  his  neighhours^  fwom  and  tried  for  the  fame  inUnt^ 

touttfhalt  (^  fife  he  Jhall  grant  to  take  nothing  from  henceforth  in  tbefinne  uoood^ 

Idxfo  !  ^^^-l^^i  and  fuch  other ^  hut  as  his  partners  will  take. 

Lord  Coke  fays  she  defendant  [quaere  if  it  flioulU  nm  be  (the  party  injured)  3  hath  at  this 
day  a  further  ele^ion,  either  to  have  an  aAion  of  walte  upon  this  aA,  or  a  writ  of  partition  by 
Che  late  ftatute.  [And  in  the  margin  cites]  28.  [but  it  feems  it  ftiould  be  31]  H,  8.  cap.  i.  and 
32  R.  8.  cap.  3a.  %  Inft.  404. 

Hits  is  nftt        And  if  he  do  chufe  to  take  his  part  in  a  place  ctrtainy  the  part  wqfi*d 

^W^*^  ^fl//  he  afftgnid  for  his  parti  as  it  was  hefore  he  commitud  ibe  wafie. 

kmay^be      And  there  is  fuch  a  writ  in  this  cafe^  that  is  to  fay ^  cum  A.^  B^ 

that  the       tenent  hofcum  pro  indivifij  B.  fecit  vaftum^  i^c. 

plsce 

wafted  is  tnon  than  his  portion ;  and  therefore  it  nmji  be  under/hiod  o(fo  tmch  as  bdoitgs  to  bit^^art, 

t  Inft.  404. 

15.  If  baron  and  feme  make  a  leafe^  and  the  baron  diesy  and  the 

feme  brings  wafle^  this  is  well,  for  it  afEims  the  leafe ;  for  it  was 

not  void.     And  it  is  no  plea,  that  the  feme  had  nothing  but  m  co- 

^  parcenary  with  one  A.  who  is  in  full  life  not  named  in  th^  writ,  &c. 

Br.  Walte,  pi.  94.  cites  22  H.  6.  24. 
Br.,Sur^  16.  Where  a  man  leafesfor  life^  and  has  ijfue  two  daughters^  and 

render, 4jL  ^/^^^  j^j  ^jj^  one  takes  baron^  and  the  tenant  grants. his  efiaU  to  the 
l-'c?"thac  baron  andfeme^  this  is  no  fiirrcnder ;  per  Vavifor  clearly.  And  if 
^k^i  there    tbcy  Commit  wafte,  the  other  iifter  flxall  have  writ  (rf' wafte  a^toft 

them 


Wlafte.  4^^ 

them  In  all  their  names,  and  the  baron  and  feme  (hall  be  fummoned  are  i  cMrtf 
and  fevered.     Br.  Waftc,  pL  io6.  cites  li  H.  7.  40.  *"*^/]»«  '.^ 

jrroHti  bit  efiate  to  the  mty  this  IS  no  furrcndcr  but  for  the  ooe  moiety ;  4nd  of  the  other  moietVy 
tlie  other  may  have  writ  of  wafte. 

17.  \ihe  in  revirfion  and  the  Unant  fcr  life  pin  in  a  leafe  for  See  L^. 
life,  and  the  tenant  docs  wafte,  both  fliall  join  in  writ  of.  waftc,  and  ]^^'^(^ 
the  tenant  for  life  fhali  reoover  the  firanktenement,  and  he  in  re-  ^i  eux. 
verfion  the  damages.    And  fo  from  hence  it  feems,  that  the  leafe  B-  R* 

is  as  weU  the  leafe  of  the  tenant  for  life  as  of  him  in  reverfiom  J?/h*  1^°^ 
Quod  nota.    Br.  Leafe,  pi.  2.  cites  27  H.  8.   13.  per  Fitzh.  bilaiis. 
Shelley  and  Baldwin. 

18.  Guardian  infocage  fliall  not  puniih  wafte  done  by  a  ftranger. 
F.  N.  B.  50.  (G)  and  in  the  new  notes  (e)  iays,  fee  46  £•  3.  ij^ 
Perk.  X 13.  b.  4  £.  3.  16. 

19.  Le/pe/or  lifipj  remainder  in  tailj  the  remainder  in  fee  unto  thi 
liffiefor  life;  if  ne  commits  wafte,  he  fliall  be  punijbed by  him  in 
tie  remainder  in  tail;  and  yet  the  leflee  for  life  hath  the  remainder  ia 
fee,  butthere  is  a  mefne  eftateoPinheritance&c.  F. N.  B.  6o.(B} 

20.  Grantee  by  fine  of  the  reverfton  fliall  not  have  a  writ  of  waftc  So  p-antet 
asainft  the  tenant,  befere  the  tenant  attorns ;  ^»t  if  a  reverfion  ^^^^L 
etcheats  to  the  lord,  he  fliall  have  wafte  without  attornment.  F.  N.  tU  kh^Xr 
B.  60.  (I)  and  the  new  notes  there  (e)  cites  34  H.  6.  6.  5  H.  7.  his  letters 
19.  Nat.  Br.  269.  ,  ^^^^ 

wafte  without  attornment.    F.  N.  B.  60.  (I) 

ax.  Devifet  rf  reverfion  in  fee  fliall  have  waftc  without  attorn*  Deviieeof 
mcnt.    F.  N.  B.  60.  ( I)  '*>«  "^^f 

have  wafte.    Br.  Wafte,  pi.  121.  cites  3^  h.  6.  5.  6. 

22.  Two  coparceners  are,  and  one  has  ijfue  and  dies^  and  her  huf-  l^i<i«  >n  the 
band  is  tenant  by  the  curtefy^  and  cotnmits  wajtey  his  fon  fliall  not  [i®^^  ^^^^ 
have  wafte  againft  him  without  naming  the  other  coparcener ;  but  if  cites  9  H.  5. 
he  bring  fuch  ♦  writ,  it  fliall  abate.     F,  N.  B.  60.  (R)  cites  Pafch.  ".  b.  Du- 
2  H.  6.  title  Wafte.  ^J^f  "'^  V^"" 

Kehv.  fol. 
1 03.  a.  pi.  64.  is  that  the  ijfui  ahne  (hall  have  it.     1 5  H.  7.  14.— —Tn  wafte  hy  rke  heir,  it  is  a  ^ood 
^Ua  that  the  pLwtif  hut  ati'jther  coparcener  in  full  life  wit  named,  judgment  of  the  writ ;    for  the  oue 
cannot  have  action  without  the  other.    Br*.  Walte,  pi.  8.  cites  9  U.  6. 1 1.  ^  \  Afs  0 1 

23«  If  there  are  3  tenants  in  common  pro  indivifoj  and  one  com^ 
mits  tva/icy  the  other  two  ought  to  join  in  an  adion  of  wafte 
againft  the  3d.  F.  N.  B.  60.  (S)  cites  M.  3  E.  2.  Wafte. 

24.  No  perfon  fhM  h2i}fe  an  a£Hon  of  waftc,  unlefs  he  has  the  im-  Noncftian 
mediate  Jlate  of  inheritance ;  but  fometimes  another  ihall  join  with  have  wafte, 
him  for  conformity.     Co.  JLitt.  53.  b.  (d)  ^^  ^^  t^^ 

infee-Jimpk  orfee-tail.    But  9  par/on  w  prttenAary  ifaall  have  a  writ  of  waft?  trpon  their  leafe  •  yet 
fome  fay  they  have  not  the  fee-fimple  in  themfclves  alone.    F,  N-  B  60.  (K)  and  the  new  note* 

there  (a)  ciles  Fitih.  Wafte,  5.  Lit.  145.  Nat.  Br.  36 S.  P.  F.  N.  B.  57.  (F) A  •  parfau 

wear,  archdeacon,  prebtndaryf  cbafUry-pneJ},  and  the  like,  (ball  have  an  aftion  of  Wafte.     Qo,  Litt. 
341.  a. 
•  S.  P-  but  he  catinot  have  writ  of  right.    Br.  Wafte,  pi.  144.  cites  zo  H.  7. 5. 

15.  If  I  grant  the  reaerfion  of  my  tenant  for  life  to  an&therfor 
M/e^  now  Ai^l  not  I  have  an  aftion  ofmfte.    But  if  I  rclcafe 

to 


4^3 


SOase. 


to  the  grantee  for  life  and  his  heirs,  now  he  has  the  fce-flmple,  amf 
ihall  punifh  the  wafte  done  aften,    Co.  Litt.  273.  a.  b. 
j^itinuuu        26.  In  fome  fpecial  cafes  an  a£bion  of  wafte  ihall  lie,  albeit  the 
J6r  life         lejjir  had  nothing  in  the  reverjion  at  the  time  of  the  vmfti  done,  Co* 
ri'"*  •      Ett.  256.  a,  » 

fee  uf^n  con  Jit  ion  f  and  wafle  is  <Ione»  and  after  the  Ifffie  re-enters  for  the  condition  hrokn,  in  this  care 
the  lelfor  (hall  have  an  a£bon  of  wnfte.    Co.  Litt.  ^56.  a. 

'5'oif  kjfufor  life  ht  diffeife^t  ^^^  wafte  ti  donfy  the  leOTce  if-^w/n;,  an  Ti^^rn  of  v/afleAnll  ie 
mnintuineA af^ainfl  the  l^Jfte^  and  fo  in  like  cafes;  and  yet  in  none  of  thefe  cafes  the  plaintifr  in  the 
a^ion  of  wafte  had  any  thing  in  the  reverfion  at  the  time  of  the  wafte  made ;  but  thcie  fpecial 
cUies  have  their  feveral  and  el^iai  reafons.    Co.  Litt.  356.  a. 

27.  Leafs  for  life^  remainder  to  bar  on  and  feme  in  fpecial  taiL 
Leffee  does  wafle.  Feme  dies  without  iffue.  The  baron  cannot  have 
wafte  by  the  ftatute*  But  Bcown  faid,  if  the  remainder  be  limited 
over  to  the  baron  and  his  heirs,  and  the  wife  dies  after  wafte 
done,  he  thinks  the  baron  ftiall  have  wafte,  becaufe  the  tenancv  in 
tail  after  poflfeffion,  is  drowned  in  the  inheritance.  Quod  £5yer 
liegavit.    Mo.  18.  pi.  64.  Mich.  2£liz.  in  an  anonimous  cafe. 

28.  Xeafe  for  life.  Leffee  for  life  leafcs  Jor  years^  and  ^h^rfurren^ 
ders  to  him  in  reverfion  in  fee.  He  in  reverfion  fhall  not  have 
wafte,  becaufe  the  tenant  for  life,  who  furrendered,  could  not  have 
wafte  in  this  cafe;  per  Popham.  Mo.  94.  pi.  232.  Pafch.  12  Eliz. 
in  cafe  of  Ld.  Treaiurer  v.  Barton. 

29.  &o  if  tenant  for  life  purcbafed  reverjion  in  fee-^  he  fhall  not 
have  wafte  during  his  own  life.  Mo.  94*  pL  232.  Pafch.^i2  £liz« 
in  cafe  of  Ld.  Treafurer  v.  Barton. 

30.  A  leafe  was  made  to  J.  for  life^  the  remainder  to  B.  in  tail, 
the  remainder  to  the  right  heirs  of  B,  who  bargains  and  fells  all  his 
eftate,  or  levies  a  fine^Vixth  proclamations  of  it  /^  D.  A.  commits 
wafte.  It  was  holden  by  the  court,  that  D.  fliall  not  punifh  him  in 
an  arStion  of  wafte ;  for  nothing,  paffes  to  him  but  during  the  life 
of  the  grantor,  viz.  as  to  the  remainder  in  tail,  in  refpeft  of  which 
eftate  the  aflion  of  wafte  is  only  maintainable :  for  although  that  the 
fee-fimple  pafl'cth  to  the  grantee  or  conufee,  yet  in  refpeft  of  that 
an  a£tion  of  wafte  is  not  maintainable,  until  the  cftate-tail  be  fpent. 
3  Le.  60.  pi.  88.  Hill.  18  £liz.  in  C.  B,  Owen  and  Sadler's 
cafe. 

T  2i6a  1  3^*  -^'  tenant  for  life,  remainder  to  B.  intaile,  B,  bargained  e^nd 
L  T  4-  J  j-ffi^  f^  j^  s,  and  his  heirs,  and  levied  a  fine  to  the  ufes  accordingly. 
jt,  conunits  wajie^  J.  S,  brought  a^ ion,  and  declared  againft  him,  but 
did  tiotfet forth  the  fine  to  be  with  proclamations,  for  which  reafon  the 
juftices  thought  they  ought  to  intend  it  to  be  without  proclamation, 
and  then  they  fay,  that  the  bargainee  is  not  fuch  a  grantee  of  the  re* 
verfion  as  may  have  wafte,  notwithftanding  that  he  has  the  rever- 
fion to  him  and  his  heirs ;  for  his  eftate  is  only  for  the  life  of  tenant 
in  tail,  there  being  no  difconlinuance.  Mo.  220.  pi.  359.  Mich. 
27  &  28  Eliz.  Owen's  cafe. 

32.  A  man's  farmer  committed  xvojle^  and  afterwards  he  in  iv- 
verfion  covenanted  to  fiand  feifed  to  the  ufe  of  his  wife  for  life,  and 
after  to  the  ufe  oi  himfelf  and  his  heirs 'y\i\%  wife  dies  j  if  he  be  in 
his  fee  untouched^  he  tball  punifh  the  wafte  j  if  he  be  in  by  the  fta^ 

mtc. 


tut^)  he  {hall  not  punifh  it.    Ld.  Bacon  on  the  Statute  of  Vks^ 

3S3>3S4-  .      -  .  ^ 

33.  Hujband  and  wife  during  the  coverture  make  a  leafe.  They 

iball  join  in  theadlionofwafle.     Brownl.  238.  Anon. 

34.  A  mAnfitfedinfee  fhall  not  have  an  adion  of  wafte  for  neg-  ^^™®  ^^^' 
ligtnt  wafte  againji  his  kjfee  at  w/'/Z/but  if  Icilee  at  will  to  lejfee  for  a,rreed 
years  does  fuch  negligent  wafte,  the  leflee  for  years  may  have  an  Garth.  203. 
2&XQn  againft  him,  b^caufe  he  is  anfwerahle  over  to  his  lefTor.    Not  J^^JJ"-  \  ^* 
but  that  he,  as  well  as  a  tenant  in  fee,  might  fecure  himfelf  by  co-  g  j^  *  \^ 
venant,     i  Salk.  19.  pL  9.  Pafch.  13  W.   3,  B.  R.  Panton  v.  cafe  of 
Ifham.  cudiip  V. 

Rundle* 

35.  Tenant  in  tail  by  leafe  and  releafe,  or  by  bargain  and  lale,  or 
by  covenant  to  ftand  feifed,  conveys  to  B.  arid  his  heirsj  the  eftate 
tail  is  not  in  abeyance  but  in  the  sdienees,  and  not  in  the  tenant  in 
tail,  and  he  cannot  afterwards  bring  wafte  for  wafte  done  after; 
per  Holt,  Ch.  J«  2  Salk.  620.  Trin.  i  Ann.  B.  R.  in  cafe  of  Ma- 
chil  V.  Clark. 

36.  If  there  be  tenant  for  life^  remainder  in  taily  and  the  tenant  Litt.  5. 
in  tail  releafes  to  the  tenant  for  life  all  his  right j  this  had  put  the  649»  ^S^; 
tail  in  abeyance ;  fo  that  he  could  not  aferwards  have  maintained  an  coke's 
adion  of  wafte;  but  if  the  remainder  had  been  infee^  and  he  in  r^-  Commen- 
mainder  bad  releafed  all  his  righty  the  remainder  ftill  continues  in  fary  upoa 
the  tenant  in  fee,  and  he  may  have  an  a£tion  of  wafte.     And  the  '^itc  ^1\. 
reafon  of  the  difference  is  this,  that  when  the  tenant  in  fee  releafes  a.  b.  ac-  * 
all  his  right,  he  only  confirms  the  eftate  to  tenant  for  life,   during  cordingiy. 
his  life;  and  for  want  of  words  of  inheritance,  it  pafles  no  farther  JJ^a^^^^^ant 
intereft,  and  therefore  he  has  ftill  a  remainder  depending  on  an  in  tail  can- 
eftate  for  life,  to  which  an  a£tion  of  wafte  belongs.    But  tenant  in  not  grant 
tail  cannot  by  the  releafe  of  all  his  right  pafs  an  eftate  during  the  ^^L^\^^ 
life  of  the  releafee,  but  *  only  paftes  an  eftate  during  his  own  life ;  for  his  owa 
and  therefore  having  put  all  his  right  out  x>f  him  he  cannot  bring  an  life,  was 
aaion  relating  to  fuch  right.     G.  Treat,  of  Ten.  119,  120.  ^e^oi?"^ 

Ch.  J.  to  which  the  reft  of  the  judges  agreed ;  and  held  that  his  grantee  has  a  bafe  fee  not  de* 
termiiied  by  the  death  of  tenant  in  tail,  but  continuing  in  the  grantee  or  relefTee,  Uc.  till  adual 
entry  made  by  the  iflue  in  taiL   See  the  reafons  thereof,  7  Mod.  23.  Trin.  z  Annse,  6.  R.  Machil 

V.  Clarke. See  S.C.  accordingly,  2  Salk.  619.         ■  And  Matchel  v.  Clerk,  S.CacconJ- 

ingly,  XI  Mod.  19.       ■    Aiid  Coisyn'sRop.  xao.  S.C. 


[Qj     ^gainjl  whom  the  Aftion  lies.     In  Refpedi  of  f  465  ] 

the  EJlate  of  the  Lejfee.  >^;;^ 


[ 


I,    ACTION  of  wafte  docs  not  lie  againft  tenant  in  tail  s.P.  refoi- 
f^  after  poffibilityy  for  the  highnefs  of  the  eftate  which  was  g^^J^pff^' 
once  in  him  of  inheritance,  and  alfo  as  fome  fay,  becaufe  the  eftate  13  jacB, 
was  not  within  tbejfatute  at  the  creation.    39  £•  3*  I^  J  ^-  i" 

Lewis  V.' 
Bowles's  cafe.— F.  N.  B.  59.  (P)  S.  P.      1  S.  P.  But  fuch  tenant  ihall  not  ha^c  the  trees, 

Ice.  which  he  cutf.  4  Rep.  63.  Ptfcb.  31.  Eliz.  B.  R.  ia  UerlalLeaden*s  cafe.— ——See  CiC.  TayU 


after  poffibility  (L)  pi.  2.  and  the  notes  there. 

Vou  XXIL  L I 


[a.  If 


A^i  '  CQafie. 

[2.  If  a  Uofi  fir  life  be  mad«  tt  a  vUUtMt  uti  tf.e  krj  tiitttt, 

adionof 
Litt.  54. 


tf;r^/  ^/r  ^/ivj  waftcj  ^ough  he  comes  in  fir  ibe  Ufi^  yet  tS&on  of 
[wafte}  lies  againft  bim  for  wdte  done  l>y  htinfi&    Go^ 


[a.]] 
S.  p.  1  Tnft.      [  3,  AStoD  of  wafte  lies  againft  an  oeeutmU  fir  £^>  b^caufe  be 

ft^'u  of  thT  bas  ^^  ^^^<^  ^  ^^  1^^^  for  lifiv  and  holds  in  for  life  as  ilMfatuU 
lord  who     mentions.    Co.  6.  Dean  and  Chapter  ofWorcefter,  37.  b.  re- 

enters  on       folved.   Co.  Litt  44.  b.  54.  [a.l 
his  villcm  ^^       ^T-  L     J 

lor  life. 

[4«  IfUffii  for  lifi  be  attaintti  of  tnafw^  by  which  die  leafe  is 

forfeited  to  the  kingy  who  grants  it  over  to  7«  S.  and  bo  after  does 

wajie^  though  he  comes  in  en  le  po/l,  yet  adion  of  wafte  lies  againft 

him.  P»  12 Ja.  B. R.  Darcie'scafe^  per  Coke*] 

F.  N.6. 58.       [  5.  An  action  of  wafte  does  not  lie  againft  tenant  byflatute  mtr-^ 

^\  ^^.i^     chanty  olegit^  or  fiapkj  becaufe  it  is  not  an  eftate  for  life  or  years. 

and  in  th6  ,     '.       ^   '        -^     ^  -  .    r  r       t    i  »  •  y       »-r 

new  notes  and  the  ftatuU  mentions  thme  woo  hold  m  any  manner  for  life  or 
there  (a)  years.  Co.  6.  Dean  and  Chapter  of  Worcefter,  37.  a.  b.  agreed. 
^iT^.Vhi^'a  ^^-  ^*^^  5+-  Contra  Fitzh.  Na.  58  H.  and  there  faid,  that  in  the 
Jlirefadai  Rcgiftcr  18  a  Writ  againft  him ;  quod  vide  75.  But  in  die  margin, 
vras  quaere  if  it  be  maintainable  by  the  law  againft  him,  apud  Belford, 

Snfta      »""°7.] 

tenant  hy  elight  who  had  cut  trees,  tcfay  the  refiduetftbt  mmey  to  anfwnftr  the  tnes  atf,  «Wfor  the 
pUintiif /o  have  hit  land  agam\  per  Curiam.  By  the  ftatute  againft  cuttins^trees  this  is  in  the  nator« 
of  a  trcfpafs,  and  lies  not  in  account,  nor  is  he  puniQiable  in  waftey  but  in  an  aSlon  n  tbtcAfgcmfy, 
•-.-^WaAe  lies  not  againft  tenant  by  elegit,  but  writ  of  account ;  quod  nota  bene.  Br.  Wailc^pL 
78.  cites  ai  E.  3.  30*  , 


If  fucb  te-  [  6.  Some  books  give  the  reafon  of  it  to  he  becaufe  the  conuibr, 
tirnber"'iV  if  he  commits  wafte,  may  have  a  venire  facias  ad  combutandumy  and 
fi!ki  ^the       fo  the  damage  for  the  wafte  fliall  be  recouped*    Fitzn.  Na.  58.  b. 

dcht,  and        [H.]  ] 

the  cnnu- 

for  may  hzwt  Jcire  facias  ad  computandum.    3  Mi>d.  93.  Arg.  in  cafe  of  the  mayor  and  cocnmo- 

ualty  of  Norwich  v.  Johnfon.-  Br.  Wafle,  pi.  138.  S.  P.  cites  aj  H.  8. 

Br.  Wnfte,  [  7*  An  a£tion  of  wafte  lies  againft  a  devifeej  and  the  writ  may 
pi.  i32<  fuppofe  it  ex  legatione;  for  it  is  within  the  equity  of  AeJlatutCm  10 
t^M,  H-  6. 8.  b.  adjudged.  Co.  lO.  ] 

Dig*  of  Writs,  lib,  lo.  cap.  5:  f.  26.  cites  S.C. 

S.P.  cantra  [  g.  No  adion  of  waftc  lies  zgaintt  guardian  in  focage^  but  an 
T-f— ^^*  account  or  trefpafs.    Co.  Litt.  54.  ] 

and  a  Inft-  135.  fays,  the  heir  within  age  ihall  have  an  a^ion  of  wafte  againft  the  guardian,  in 
focage>— ^ut  F.  N.  B.  59.  (E)  in  the  new  notes  there,  (d)  it  fays  that  the  beir  in  this  cafe  (hall 
have  account  or  trefpafs,  hot  not* wafte,  and  cites  46  E.  3.  17.  7  H.  6.  aj.  17  E-  3.  7.  7  E.  3-  5i- 
%  H.  5.  7.— —And  ibid.  (Ay  in.the  new  notes  there  (d)  fays,  note,  wafte  does  not  lie  againft 
gunrdian  in  focage,  but  only  account  or  trefpafs,  according  to  the  nature  of  the  wafte,  and  £iys  it 
wns  adjudged  ]6  E.  3.  Vl^'afte,  100. 

ii guardian  injocare  in  rtpht  of  his  wife  does  wafte,  the  wiit  fhall  be  againft  the  buJband  oiilyi 
BrownL  239.  cites  M.  27  j£.  i.  Rot.  329. 

If  guardian  in  chivalry  commit  wafte,  the  heir  ftiall  have  an  a^ion  of  waite  as  well  at  full  age 
as  within  age.  And  if  a  roan  be  in  ward  unto  the  lord  by  reafon  of  the  v^e  of  lands,  becaoi'e 
that  certain  perfons  were  fcifed  in  fee  of  the  lands  liolden  by  knights  fervice  unto  the  ufe  of  his 
father  and  his  heirs ;  now  if  the  guardian  a^mroit  wafte,  the  heir  within  age'or  of  full  age,  fball 
have  the  a^on  of  wafte  againft  ti.e  guardian,  and  yet  tlie  heir  lias  not  the  revcrfion  of  the  ian4S| 
but  tl.e  ufecDly«    But  tliat  is  given  by  the  ftatuteof  4  H«  7.  cap.  17.  F.  N.  B.  59.  (A) 

♦[466I  9.  l£ 
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B.8. 

10.  If  an  eftate  of  lands  be  made  t9  baton  and  feme  to  hold  to 
them  during  the  coverture^  &c«  if  they  do  wafte,  the  feoffor  (hall 
have  writ  m  wafte  againft  them.    Litt.  S.  380.  381. 

zi.  If  an  eflate  be  made  t$  A.  and  hit  heirs  during  the  Hfe  of 
B.  A.  dies,  the  heir  of  J.  fiall  he  punijhed  in  zm^on  of  vm&e*  Co. 
Litt.  54.  a*  (s) 

12.  If  a  man  make  a  tnife  for  years^  and  piUs  Cut  the  lejfee^  and 
maies  a  Uafe  for  Itfe^  and  the  leffeefor  yeats.  enters  upon  the  lejfee  for 
Bfey  and  does  w^fte-^  the  leflee  ror  life  (hall  not  be  puni(hed  therefore* 
2  Inft.  303. 

13.  Leffee  for  years  makes  a  leafe  of  one  moiety  to  A*  and  of  the 
'other  moiety  to  S*  A.  does  wafte  i  the  action  (hail  be  againft  both  ; 
for  the  wafte  of  the  one  is  the  wafte  of  the  other.  Brownl,  238* 
Anon. 


[R]  *  Againft  whom  it  lies*  •  foi.  uj. 


Fitih.  Wafte  ia8. 1  8. 

[  Jh  Ifharon  ones  feme  leffees  for  life  are^  and  haron  does  wajie^  Kciw.  113. 

and  diety  the  feme  fliall  be  puni(hed  in  wafte,  ifjhe  agrees  to  the  ^-hou^^T^ 

ejlate.  21  H.  6.  24.  b.  Cooke  Litt.  54.  Contra  42  £.  3.  23.  2H.  there  have 

4.8.  Curia.    Time  of  £k  i.  Fitzh*  Wafte  ii8.  demurrer.  J  beenvanecr 

of  opinions 
in  our  books.  Co.  Litt.  54.  a.  (o)  See  the  caies  there  cited  in  Marg.^— -She  Ihall  be  puniihed 
for  the  wafte  done  by  her  hufband  in  like  manlier  as  if  a  (Iraager  had  done  it ,  and  after  the 
death  of  beri)ufbanJ  ihe  is  in  £rom  the  ledbr.    2  Inft.  303. 

I 

[  4»  Bui  if  Ihe  waives  the  eflate^  (he  (hall  not  be  charged*  ai  H. 
6.  24.  b.  ] 

[  5.  So  upon  kafe  for  years  made  to  the  baron  and  feme,  wafte  Br.Waft,pi. 
lies  againft  both.     2  H..4-  19.  b.  ]  ,  \VkT\ 

[6.  So  upon  leafe  yir  Hfe  to  them,  wafte  lies  againft  both.  ' 

Time  of  E.  I.  Fitzh.  Wafte  128.  ] 

[7.  If  feme  commits  ivq/iey  and  takes  barony  the  action  (hall  be  S.P.  and 
brought  againft  both.     49E*3.26.]  '^^^^ 

2uod  feceruot  vaftum*  or  quod  uxor>  dum  fola  fait>  fecit  vaftum.    Br.  Wafte,  pi*  55.  cites  49 
'•  3*  ^5-  P^*'  Haftes  and  Kyrton. 

[  8.  Tenant  in  dower  takes  baron  who  does  waftey  and  diesy  the  F  467  ] 
feme  (hali  not  be  puniflbed  for  this.  15  H.  3.  Fitzh.  Wafte,  133.] 

f  9*  But  if  baron  and  feme  are  joint^lejfees  for  yearsy  and  baron  The  feme 

does  waftey  and  diesy  a£lion  of  wafte  lies  for  this  againft  the  feme,  ft^^"  not  b« 

7  H.  6.  2.  b.  ]  Z"^^ 

wafte  I  per  Hanke>  quod  aoo  aegatur*    Br.  Wafte,  pi.  5$,  cites  M.  a  {i.  4,  %fmmmi&x,  \Vafte>  pi  • 

Lift  13^ 


A^7 


djOaae. 


138.  cites  23  H.  8.  that  wade  does  not  lie  agninfl  the  feme.  But  fays  qujsrt  if  this  be  not  the 
vaftc  of  hotli ;  am!  fays,  fo  fee  where  there  is  folly  in  the  fcm**,  and  where  not.  fQ^xrc  if  thh 
docs  not  mean  by  her  agreeing  to  the  tA^tc  after  the  baron's  death.    See  pi.  3.  fupra.] 

S.  P.  iinft.  [10.  If  haron  fclfed  for  life  of  his  tvlft  in  right  of  his  wfiy 

S°p,    Rep  ^"   wajfe^   and   after   the  feme   dies^   no    zddotk   of  wafie    fies 

7S.b.re-  againft  the  baron  in  the   tenuity  b^caufe   he    was  feffcd  only  in 

foivcd  per  right  of  his  wife,  and  the  franktenement   in   the  feme.     Cooke 

tot.  Cur.  in    t  .  «^    ^  m    i 
C.  B.  Mich.  L'«-  54-  J 

35  &  36  Eliz.  Clifton's  cafe,  alias,  Scut  hcote  v.  Cli  rrov,  that  the  writ  does  not  lie  ^  ani\ 
the  repot  ter  fays,  nota  reader,  this  judgment  given  upon  confideration  of  the  ftatute  of  Glouce(ler» 
and  of  opinions  obiter  in  10  H.  6«  1 1  &  is.  by  Strange  and  Cortefmore.  46  E.  3. 15.  46  E.  3.  cit. 
WarteinStatham.— — S.  C.  cited  bv  Trcby  Ch.  J.  Lutw.  674.  ii>thc  cafe  of  Baron  axi>  Bark- 
is zv  ;  and  faid  the  reafon  is,  becaufe  ic  cannot  be  faid  that  tlie  baron  tenuitex  dimii&one,  accoi  diog 
(O  tlie  words  of  the  itatute. 

[11.  But  if  baron  tojfeffcd  for  years  in  right  of  the  feme,  does 
wjiue,  and  after  feme  d^es,  a6lion  of  wafte  lies  againft  the  baront 
becaufe  the  law  gives  the  term  to  hitn.  Cook  Litt.  54.  b.  ] 

[  12.  If  abbot  guardian  does  wafte  in  larul  in  wardyiGdonofvmRe 
lies.  43  £.  3.  8.  b.  J 
F.K.B.60.      [  i^.  ['^''O  ^f  ^^^^  guardian  does  wafte  in  the  land  in  ward, 
(M)  s.  p.     and  dses^  thtjuccejir  is  not  punifhable  for  it    43  £.  3.  8.  b.  30.  b. 
Brw;^e,    ^^i^ig^^    Dubitatur  49  E.  3.  26.  K  ] 

pi.  55.  cites  49  £•  3.  a^.  Per  BeUuiapy  pro  le^e*  Quod  non  negatUTt 

F.  N.  B.  60.  [14.  But  if  zhhot  guardian  docs  wafte,  and  after  is  depofed  during 
notlfter''^    his  life,  wafte  lies  againft  the /wrf^^e^r.    49  E.  3.  26.  b.  } 

the  depofed  abbot's  death,  without  queftion.  Br.  Wafte,  pi.  55.  cites  49  E.  3.  25. — V^'afte  ag^yi^fi 
an  abbot  by  an  ir.f^nt  in  watd,  of  wafte  done  in  the  tenements  in  ward.  1  he  itftnjjtnt  jcid,  thai  tb« 
VJ'XrdfeUin  tbi  time  tf  bi*  ffrtii»Ciffor,  who  diui,  afnr  "Mooft  litolh  no  wafit  tLm  ;  and  a  good  plea,  by 
\\  hich  the  plaimi/f  laid,  that  he  had  doiie  wafte  after.  QuoU  ooia.  Br.  Wafte,  pi.  32.  cites  43 
E.  3.  6. 

[15.  jfnd  in  fuch  cafe  the  a£tion  lies,  without  naming  the  monk 
who  was  abbot  at  the  time.  49  £.  3.  26.  ] 

x6.  If  the  king  commits  the  wardjhip  of  the  heir  in  ward  unto  ano- 
ther, and  the  committee  does  wafie^  then,  upon  a  furmife  made  thereof 
in  chancery,  the  king  (hall  fend  a  writ  unto  the  efcheator  to  go  to  the 
land,  and  fee  if  wafte  be  done,  and  to  certify  the  king  therraf  in  the 
chancery.    F.  N.  B.  59.  (B^ 

17.  If  ^A^j/flrx  do  commit  wafte  in  lands  which  they  have  in 
their  hands  in  cuftody,  the  heir  within  age,  or  of  full  age,  Ihall  have 
an  adion  of  wafte,  and  fhall  recover  treble  damages  againft  them,  and 
they  fliall  fufFer  imprifonment  2  years  at  the  leaft,  at  the  king's  plea- 
fure.  And  fo  if  efcheators  do  commit  tuafle  in  other  lands jjei/id  into 
theiing's  hands  by  inquefi  of  office.  F.  N.  B.  59.  (B)  cites  anno 
36  E.  3,  cap.  13. 

18.  And  efcheators,  or  other  guardians  of  lands,  in  the  vacation 
of  the  temporalities  of  bijhopricks  or  abbies,  fliall  do  no  wafte,  &c.  F. 
N.  B.  59.  (B)  cites  anno  14  E.  3.  pro  clero,  cap.  4  &  5* 

f  il68  1       I9»  Lands  are  given  to  the  hujhand  and  wife^  and  to  the  heirs  of 
the  body  of  the  hufband^  the  remainder  to  the  hufband  and  wifc'i  and  to 
the  heirs  of  their  2  bodies  begotten.   The  huft)and  dies  without  ifljic. 
The  wife  ihall  not  be  tenant  in  tail  after  poffibility }  for  the  remain- 
der 


der  in  fpecial  tail  was  utterly  void,  for  that  it  could  never  take  cffeft. 
Foi'  fo  long  as  the  hufband  would  have  iiTue,  it  (hould  inherit  bv  force 
of  the  general  tail ;  and  if  the  hufband  die  without  iffue,  then  the  fpe- 
cial tail  cannot  take  effeft^  inafmuch  as  the  iflue  which  (hould  inherit 
the  efpecial  muft  be  begotten  by  the  hufband ;  and  fo  the  general^ 
which  is  larger  and  greater,  hath  fruftrated  the  fpecial  which  is  lefTer ; 
and  the  wife,  in  that  cafe,  (ball  be  punifhed  for  wafle.  Co.  Litt, 
a8.  b. 

20.  If  an  in/ant  be  guardian  in  chivalry^  and  does  waftc,  an  ac* 
tion  of  waile  lies  againft  him.  2  Infl.  306. 


c 


[S]  Againft  whom.     In  reJpeSi  of  bis  EJiate.         F01.82S. 

!•  T  F  tenant  by  the  curtijy  grants  over  his  cflate,  and  grantee  com-  Lc-  ^9'-  pl» 

'■'  mits  wqfte^  the  aftion  of  waflc  ought  to  be  brought  againft  the  l^p]"^^'  , 

tenant  by  the  curtefy  by  the  heir,  and  thereby  he  fhall  recover  the  land  s.  p'.  2  inft. 

;^nil  the  affignec.    60.  Litt.  54,  for  the  privity^  which  is  between   301- 

&t  heir  and  the  tenant  by  the  curtefy.  ]  2  jl'b^n  *^' 

Walker's  cafe,  accordingly.— The  writ  of  waite  (hall  always  be  bronght  againfl  the  tenant  in 
dower,  or  tenant  by  the  cuitefy,  though  they  have  granted  over  their  eftates  to  others.  Fitzh.  Na, 

B.  55.  (E) S.  P.  Brownl.  139.  Anon. F.  N.  B.  56.  (F) Br.  Walle,  pi.  138.  S.  P. 

cites  old  N.  B.  For  none  can  be  tenant  by  the  curtefy  or  in  dower  but  themfelves,  in  v  horn  Che 
law  has  appointed  it.        - 

The  reafon  wherefore,  at  the  common  law,  th?  adtion  of  wade  did  lie. againft  the  tenant  in 
dower,  or  tenant  by  the  curtefy,  albeit  they  bad  afiigned  over  their  eftates,  was,  btcaufe  nocSiioH  of 
nvafit  by  the  commom  Ltw  hy  againji  the  ajfignttfor  wnfte  done  after  the  aj/ignmnt ;  therefore  the  adion 
of  neceflity  did,  for  foch  wafte,  (after  the  aliignment)  lie  againft  the  tenant  by  the  curtefy,  or  tenant 
in  dower,  which  law  continues  to  this  day.  %  Inft.  300. 

[  2.  If  tenant  in  dower  grantt  over  her  eflate,  and  after  grantee  s.  P.  ilnft. 
commits  wajfe^  yet  an  action  of  wafte  lies  againfl  the  tenant  in  dower,   |^p^    j^^ 
for  the  privity  between  them.     30  £•  3;  16.  b.  38  £•  3.  23.    Ad-   aj.b.  in 

judged.]  WaJR^ 

9  Rep.  142.  a.  in  Beaumont's  cafe.i-*— Le.  291.  pi.  397.  Arg.  S.  P*        Brownl.  a39.  Anon.— • 

Br.  Waftc,  pL  66.  cites  ai  H.  4.  x8, 19.— .—^It  lies  againft  her,  and  not  againft  the 

t  grantee  ;  for  the  grantee  cannot  be  tenant  in  dower ;  and  confirmation  by  the  heir  to  the  tenant  in 

dower  is  no  bar  in  this  action ;  becaiife  it  fliall  not  change  her  eftate.    Br-  Wafte,  pi.  76.  cites  38  E. 

3'  *3»  - 

The  hujhand  levied  a  fine^  and  took  back  an  efiatefor  life,  remair.der  to  1ms  fon,  and  died.     The  \7n  enm 

doivs  the  mother^  wbo  a^gns  over  her  eftate.  Adjudged  that  wafte  lies  againft  her  as  tenant  in  dower. 

F.  X.  B.  56.  (£)  in  the  new  notes  there  (a)  cites  26  £.  3.  76.-.-Se»the  note  to  pi.  i. 

[  3.  But  if  tenant  by  the  curtefy,  or  tenant  in  dower,  grant  over  Lcag'-  P^ 

their  eflate,  and  grantee  does  wafte,  the  ajjignee  of  the  reverfton  (be  gf  p_|*p, 

the  affignment  made  before  or  after  the  wafte  dont)  Jball  have  aSion  2  inft.  301. 

of  wa/ie  againft  the  ajftgnee^  becaufe  the  privity  is  dejiroyed^     Co,  --S-  P.  3 

T  Ih-    ^a    I  Kep.  ^3.  b. 

XilK.  54.  J  inWalker's 

cafe.— F.  N.  B,  56.  (E)  S.  P.  For  one  cannot  hold  by  the  curtefy  but  of  the  heir,  &c.— He  can 
hold  of  none  but  the  heir,  and  his  heirs  by  defcent.  Co.  Litt.  54.  a.  316.  a.— •-Fk/  iffojfee  of  tbi 
baron  endows  the  feme,  and  flie  alSgos  over  her  eftate»  wafte  lies  for  him  agai(ift  the  wife ;  for  the 

Slaintiff  ftiaU  not  fuppofe  in  his  writ,  that  llie  held  in  dower  of  him  ex  aflignatione ;  but  only  that 
le  held  in  dower  gf  his  heritage.    F.  N.  B.  56.  (£)  in  tiienew  <iot«s  there  (b)  cites  %%  E«  3. 13. 
^judged. 

LI3  (4.1f 
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ft^fi  b^*°^  (  4.  If  kffii  fir  Uft  grants  wer  his  efate  upon  enuHtion^  and  afm 
brought  ^^^  grantee  commU  wajle^  and  grantor  enters  for  tho  condition  brokm^ 
againa  the    he  Cannot  be  charged  for  thfs  wafte  committed  by  the  grantee*  3Q 

grantee.         £.  3.  16.  b,  Contpt  Co,  Lift,  54,  ] 
And  fo  It  **  ^^  rf 

is  in  cafe  of  tenant  for  jrean.  a  Init.  soa.-- ^S.  P.  and  tho  plaps  wafted  (ball  be  recpvered. 
Co.  Littt  54.  a.  (q)— r-S.  P.  5  Rep.  i».  b.  in  S4UNDaRi*f  cafe,  cites  to  E.  t.  i6.and  Ftczb. 

[  5.  So  if  leflfee  for  life  makef  fooffhunf  upon  condition^  and  feoffee 

commits  ;Mrafte,  and  after  lefiee  re-enters  for  the  condition  broken^ 

a£lion  of  wafte  does  not  lie  againft  him  for  the  wafte  committed  by 

the  feoffee.  Contra  39  AflT*  15*  by  Tank.  1 

S.P.  And  fo       [  6.  If  iejjeefor  life  or  years  ajfigns  w^r  nis  term,  and  afier  takes 

It  is  of  mean  the  profit s<^  2i&\pti  oi  wafte  lies  againft  him  by  th^  ftatute.    Co, 

amgnccs  ;       Lit^  54.  1 

tlie  action  ■'^   ■* 

lies  ag.iinft  him  that  takes  the  profits ;  but  this  is  by  the  ftatute  of  1 1  H.  6.  cap.  ^.    For  in  that 

cafe  (he  pernor  of  the  profits  did  not  hold  the  land.  1  Infl.  302. 

Jf  tenant  fw  lift  w  ytari  doet  vjtifit^  aittigKvus  over  his  eftatej  the  writ  lies  a^inft  him  who  did 
the  wafte.  and  nut  againft  the  grantee-  F.  N.  B.  56.  (A)  "S.  P.  but  if  the  wa|U  be  dooe 
after  the  alienatioQ  made,  then  it  lies  not  againft  the  tenant.  F*  H.  B  6o»  ((<)  but  laysj  tamen 
quaere. 

Br.  Wn^c,        f  ^,  If  lijjit  y%r  lifi  and  for  years  after  his  deathy  commits  wafte, 
s!ct^'^'^*   and  dies,  hts  executor  fliall  not  be  charged  for  it.    Contra  46  E.  3. 
'   '  31.  b.  admitted.  ] 

[  8.  XiviUeut  does  wafte  in  the  h^nd  to  him  leafed,  andtbejprd 
fnters<i  the  a£lion  does  not  lie  againft  the  lord  for  it.  48  £•  3/19* 
b.  Co.  Litt.  54.  ] 

[9.  If  a  jointenants  do  wafte,  and  after  the  one  enters  i^to  religion^ 
-wafte  lies  againft  the  other  alone.   49  £.  3«  5.  b*  J 

Br.  Wafte,         f  |o.  If  does  not  lie  againft  tfnant  atwilL  48  E.  3.  25. 1 
pi.  ^2.  cites        V  •       •  p  '         ^  r 

B.  C.  that  cafe  lies,  but  not  wafle.Tr-Tf  temuii  at  wlU  to  hii;n  and  his  heir*,  accordiifg  to  tb$  nfl^m,  «■ 
anothr  tenant  at  will  cwti  trettf  a^iop  of  Wftfl*  Sii  not  lief  but  irejpafs  \  per  Afcnugh  Jiift.  which  was 
not  denied  by  the  other  jufticesy  nqr  it  i^  not  expreiTfd  if  he  (hall  have  irefpais  vi  ^  anms.  Br. 
Trefpaff,  pi.  147.  cites  ai  H.  6.  36.T*-«Br.  Wafte^  pi.  ^8.  cites  S.  C-  .Tenant  at  will  cut  dowi| 
«rees,  lefT^r  brought  trefpais  vi  4e  armis  againft  hiiP)  aod  helfl  good,  and  judgment  accordingly.  4 
jLc.  I'Sy.  pi.  27T.  Trin.  29  £liz.  C  B.  Walgr»ve  v.  Somerfet*  ■  Go{dA).  7a-  pi.  17*  S.  C.  ac- 

cordingly, hecrufe  otherwife  he  HiMl  |uve  no  aflioii ;  for  wafte  ia  nq^  maintainable.— — 'Co.  Liita 
57.  a.  S.  1^  and  cites  S.  C. 

It  lies  not  aga'aft  tenant  at  will  fir  ^-mtjht  ffioft^  either  h^  commn  law  of  byjainff.  Arg.  Show^ 
31 5.  in  cafe  of  Cudlip  v.  Rundlf* 


T  ^  ^\P'         [  I  !•  It  lies  againft  lejio  hra^  year^  though  the  ftatute  mentioDi 
;°;r.finft.y«««-  Contra  t  48  £.1.25  J 

Soz.  S.  P.  per  Brooke  Ch.  J.  by  the  equity  of  tbo  aA.  PI.  C  T7S.  a.  Mich.  4  of  Mar.  Ars* 

in  cafe  of  Hill  v.  Graf\£e.-r-S.  P.  A^d  fo  though  |>e  {lolds  only  for  ao  weeksj  PI.  C.  467.  per  Plow« 
den,  in  his  notes  at  tiie  end  of  thecale  of  Eyfton  v.  Studde. 

f  It  lies  againft  It^Tte  fur  a  year^  and  fo  from  year  to  rear.    Br*  Waftet  pi.  %%•  citet 
S.  C. 

s>c  (Q^ )  [  12.  It  does  not  lie  againft  tenant  after pojfibility*  1 1  H.  4. 14.  h* 

r';  V""^,''*    12  H.  4.  3.  b.    10  H.  o.  I.  for  the  inheritance  which  once  was  in 

Wafte,  pi.      »-^      wC  1?  ^    ^^    U    1 

cites  45  E.  1.  a5--^'  S.  P.  Ibid.  pi.  ico.  cites  39  E.  3*  16.       .  ■      4  Rep.  63.  in  Herlaken- 

den's  cafe,  ff,  p.  cited  to  have  been  held  accordingly  \(f  Wny  Ch.  J.  and  Maowood  Ch.  B.  in  a 

pafe  referred  to  them  between  Moyle  and  Finch.— —S.  P.  But  it  lies  agaioft  his  aflignee.  s  Ini|. 
301.  '        ' 
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TtMfrohibitiiNi  of  waAe  Uqr  not  agaioft  tifumt  in  tail  afrtt  poffibiBty  (wboTe  ftate  was  created  by 
-aA  in  law)  b^ufe  the  original  eiUte  was  not  puniihable  of  wafte.  a  Inft*  14.5.—^  See  tiL  Tailt 
after  poffiMlity  (L)  pL  a.  and  4be  nous  Uiere. 


[  13.  If  UJfeefrr  Sfij  remaiiider  in  tailj  remainder  in  fit  to  tie  ^•^"  ?• 
IMi  are,  ana  he  does  wafte,  he  in  remadnder  in  tail  fhall  have  %  ac-  f^i.  q^.  * 
lion  of  wafte,  dioueh  he  himfelf  has  fee^  41  £•  j.  19.  %  50  £.  3.  3.  WaflIpL56. 
b.  Dubitatur  f  ^  H.  4.  aa,  b.  ]  cites  s.  c. 

"y  Br* 
VfiHUf  pL  60,  dttm  S.  C  where  the  point  feems  fully  ^^mittcd^  1    ■    See  (F.  a)  pi.  2-  in  the 
notef.  *r47ol 

[  14*  If  a  man  Jev!/is  land  to  a  in  faily  and  after  the  one  devifee  Lands  were 

//iVj  without  ijfuij  by  which  the  reverfion'in  fee  of  one  moiety  re-  given  to  A. 

verts  to  the  heir  of  the  donor,  but  the  other  devifee  is  tenant  for  t^e  i^ii^<i 

life  of  the  whole,  and  after  he  icommits  wafiey  a£tion  of  wafte  lies  thcirmotxh^ 

againft  him  by  the  heir  of  the  donor  foir  the  one  moiety,    M.  9  Jac.  Jifs*  A.  16W 

B.  between  Manning  and  Manning,  per  Curiam,  ]  7ruithJft^* 

mainder  of  the  half  twerttd  to  the  donor.  He  brought  wafte  agatnft  B.  of  houfes  and  lands  to  him 
demifed}  and  agreed  that  the  writ  was  good  ;  but  it  was  quoftioned  if  the  count  ibali  be  general, 
or  of  a  half  only,  norwithftanding  that  both  were  tenants  in  common  of  the  reverfion*  a  BrownU 
133.  ftlich.  9  Jac.  C*  B.  Mallet  v.  Mallet. 

15.  Statute  of  GlouceJIer^  6  £•  I.  cap.  5.  ena£b.  That  a  man  Noaa'moi 
from  henceforth  Jball  have  a  ♦  writ  of  wafte  in  the  chancery  againji  wafte  y«> 
>  him  aat  X  holds  by  law  of  England,  ^>;'^  '^ 

Giauci/Ur  hu  ngmnft  tmemt  in  Jkwtr  andguarStm,  and  hy  thtjliaut*  aSion  of  wade  is  given  ngainjl  tenant 
hy  theatrufy  tenant /«r  term  of  lift  ami  tenant  for  term  of  years.  Br.  Wafte,  pi.  8S.  cites  1 1  H.  6.  38. 
«-— -Lord'^oke  fays  a  reafon  is  required,  that  feeing  as  well  the  eftaie  of  the  tenant  hy  the  curtesy 
as  the  ttnoMt  in  Jknuer  are  a'eated  by  a  A  in  law  ;  wherefore  the  prohibition  of  wafte  did  not  lie  as 
well  againft  the  tenant  by  the  cuil^fy  as  the  tenant  in  dower,.at  the  common  law  ;  and  the  reafon 
is  tluSy  for  that  ^  having  of  iffm  thtfiaU  of  tmant  by  the  curttfy  is  dririnaily  created^  and  yet  after  that 
hi  fball  ds  Umagi  aiwtfm  the  right  of  his  wife,  which  proves  a  larger  eftate,  and  feeing  at  the 
creation  of  his  eftate  he  might  do  wafte,  the  prohibition  of  wafte  lay  not  againft  him  after  his  wife's 
dOiuaUf  but  in  the  cjUe  of  tenant  in  dower*  (he  is  puniihable  of  wafte  at  the  firft  creation  of  her 
eftat^  %  Inft.  145,  i  j  But  a  Inft.  299.  iays  that  at  the  common  law  wafte  was  punifliable  in 
t  perfonsy  (viz.)  tenant  in  dowi^Ti  tenant  by  the  oirtefy,  and  the  guardian,  but  not  againft  tenant 
tor  life,  o^  tenant  few  y<sars|  and  the  reafon  of  the  diverfity  was,  for  that  the  law  created  their 
eftates  and  intereft,  and  therefore  the  law  gave  a^oft  them  remedy ;  but  tenant  for  life  and  for 
years  came  in  by  demlfe  and  leafe  of  the  owner  of  the  land,  Jcc.  and  therefore  he  might  in  Ins 
^emtfe  provide  agaiiift  the  doin^  of  wafte  by  his  ieflce  1  and  if  he  did  not,  it  was  his  negligence 
«nd  default. 

*  t3  cither  this  aA^^or  the  ftatute  of  Nfcrlbridge,  doth  create  new  kind  of  waftes,  but  give  new 
remedies  for  old  waftes,  and  wbat  is  wafte  and  v4ui  not^  mjjft  be  determined  by  the  common  law. 
1  Inft.  300.  301. 

f  Ua  are  yaiit/r«^i  for  years  qt  for  life,  and  one  of  thpmidoes  wafte,  this  is  ^he  wafte  of 
them  both  as  to  the  place  wafted,  notwiihftanding  the  words  of  the  a£t  are  (him  that  holds)  a 
inft.toa. 

X  Here  tempt  by  the  C!iirtefy  is  named  for  %  canfes.  ift.  For  that  albeit  the  common  opinion 
was,  that  an  a^ion  of  wafte  did  lie  againft  him»  yet  fome  doubted  of  the  fame  in  refpecl  of  this 
word  (tenet)  in  the  writ,  for  that  the  tenant  by  the  curcefy  did  not  hold  of  the  heir,  but  of  the 
lord  paramount ;  and  after  this  9JSt  the  writ  of  wa^e  ^T'ounded  thereupon  doth  recite  this  fta- 
tute. idly,  fof  that  grater  pcipaltim  w^c  in^eted  by  this  t£t  than  were  at  the  common  |aw> 
9  Inft.  30X* 

_  * 

Or  •  oiherwifi  fir  term  of  lifi^  or  for  term  of  yiarsy  or  a  woman  •  A  leffee 
t  in  dower.  fir  his  awn 

•  /i/V,  or  for 

crMhor  meafs  l^e^  it  within  the  words  and  meaning  of  this  law,  and  in  this  point  this  a£i  introduces 
ihat  which  was  not « the  oommon  law.  %  loft.  301. 

Fern  hJfetfo»-  Bft  fakii  hmjhofti^  the  Iw/kmddhgs  wafit,  the  wifi  dies,  the  hufband  fhall  mt  hepu* 
iified  by  Chit  law  I  for  tht  ivordt  gf  thit  wSi  be  (a  man  that  holds,  ftc  for  Uife)  and  the  huib^l 

U\^  hfiU 
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held  oot  for  life ;  for  ht  was  feifed  but  in  the  itght  of  his  wife,  And  the  eftate  wat  in  his  «ti 

Infl.  30 1  > 

He  that  hath  an  ejlaiefor  life  by  conveyance  a  tU  cwnmn  law,  or  by  Umuation  e/*  0/^,  is  a 
within  this  (tatutc.  2  Infl.  302. 

Tenant /or  y>ats  %fa  moiety^  ^dor  4th  part,^ro  wJivifo,  is  within  this  a£li  and  fo  it  is  of  a 
by  the  curtefy^  of  other  lenant/or  hfc  of  a  moutyy  &c.  2  Inft.  302. 

f  This  IS  to  be  underftood  of  all  the  5  kinds  of  dowers  xvTicrcof  Lttlletoa  fpeaks,  viz. 
dower  at  to/mmoft  liWj  dower  by  the  ctfionty  dower  ad  cfllum  eceitfijty  dower  ex  afftmfu  fastis,  and 
dower  de  h  pkis  bcale ;  and  againfi  all  thefe  the  adllon  of  waAe  did  lie  at  the  common  law.  1 
Inft.  -,03. 

If  tenant  in  dower  he  of  a  manors  and  a  ezfyboldcf  thereof  comwdts  vfajle,  an  a6tion  of  waft«  lies 
againft  tenant  in  dower.  2  Ind.  303. 

r  Ajyi  3  16.  Where  tenants  In  common  zrtfor  Iifcj  the  one  fhall  not  have 
Br.Tr>;f-  ^r^fpafs  of  trees  cut  againft  the  other,  but  fliall  have  wafte  pro  indi- 
pafk,  pi.'  vifo,  though  they  are  only  tenants  for  term  of  life,  &c.  but  the  one 
J 1 7.  cites  may  have  trefpafs  of  corn  cut  againft  the  other.  Br.  Wafte,  pL  79. 
^•^*  cites  21  E.  3.  29. 

1 7.  One  coparcener  before  partition  makes  feoffment  to  another, 

and  one  of  them  does  wafte  in  the  trees,  wafte  lies,    i  j  Rep.  49.  a. 

in  Liford'3  cafe,  cites  29  E.  3.  19. 
Cojara.  18.  If  a  man  takes  upon  him  to  be  guardian  of  the  heir  ofW,  N. 

nhrrehe  where  he  is  not  guardian  of  right j  and  he  occupies  and  receives,  &c. 
trtfp^'Jor,  ^^^  ^"^5  trees,  he  Jhall  be  charged  in  a£iion  ofwajlcj  if  he  does  wafte 
and  dmims      Br.  Waftc,  pi.  142.  citcs  3a  H.  6.  7. 

to  bis  own 
ttfe,  &C«  Ibidi 

19.  If  one  does  wafte^  ani  ajjigns  over  his  term^  yet  Ae  a£Hon  lies 

againft  him  to  recover  the  place  wafted.    Br.  Pleadings,  pi.  6.  cites 

24  H.  8. 

Ibid,  in  the       20.  1{  guardian  in  chivalry  grants  over  his  eftate  Pto  one}  who 

Stw-eTar     ^^^^  wafte,  the  writ  of  wafte  fliall  be  brought  againft  the  grantee, 

lays,  fee  ac-  and  not  againft  the  guardian,  and  it  is  not  like  to  tenant  in  dower,  or 

cordinpiyi?  by  the  cuTtefy.  F.  N.  B.  56.  (A) 

E.  3.  13.43 

£.  3.  15.  42  E.  3.  23.  44  E.  3.  %i,  48  £.  3.  19.   12  H.  4. 4.1  ■      ■At  the  common  law^  if  the 

jptardi^tn  en  droit  lud  ajigned over  his  eftate  and  intereft,  the  heir  fiiould  liftve  had  au  allien  uf  wafte 

for  wafte  done  after  the  aflignroent  againft  the  tj/^g/ug ;  for  be  waspundian  infaitf  and  (o  within 

the  rule  of  the  common  law.  2  Inft.  300. 

But  Co-  21.  But  if  the  guardian  does  wa/fe  and  then  grants  over  bis  eftate, 

litt  H-  ^*    the  writ  lies  againft  him  who  did  the  wafte,  and  not  againft  the  gran- 

(k)iscon-    tge^  F.  N.  B.  56,  (A). 

tra,viz.  J   .  v     y 

That  if  a  guardian  of  a  ward  does  wafte  and  affigns  over,  adtion  of  wafte  lies  againft  the 

lUBgiiee. 

22.  The  heir  at  full  age  fhall  have  an  aftion  of  wafte  againft  the 
'  ting's  committee^  &c.  F.  N.  B.  59.  (E). 

Co.  Lite.  42.  23.  A  writ  of  wafte  fliall  be  maintainable  againft  one  upon  a  leafi 
^  C^)  made  to  him  until  he  be  promoted  to  a  benefice^  and  the  writ  Ihall  fup« 

pofe  quod  tenet  ad  temunum  vita.  F.  Nt  B.  60.  (K). 

24.  If  the  heir  had  granted  his  reverfim  expe&ant  upen  an  eftate  in 
dower  or  by  the  curtefy^  the  grantee  would  not  have  had  an  a^oa 
of  wafte  againit  tenant  in  dower  or  by  the  curtefy  at  the  com- 
fnon  law,  for  that  the  privity  was  deftrojred  \  therefore  the  grantee 

^  91 
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in  an  a£Hon  upon  d»  ftatute  of  Gloucefter  recites  tke  ftatute.   a 
Inft,  301. 

25.  Tenant  by  the  curtefy  or  other  Unantfor  life  makes  a  Uafe  for 
yearsy  he  in  the  reverfion  confirms  it^  tenant  by  the  curtefy  [does 
waft  and]  dies,  an  a&ion  of  wafte  lies  againft  the  leflee*  2  Inft. 
302. 

26.  A.  made  z  feoffment  in  fee  U  the  ufe  of  bimfelfand  bis  vAfe-^ 
and  to  his  heirsj  there  were  underwoods  on  the  lands  which  were 
ufually  cut  at  21  years  growth;  J.fufferedthem  to  grow  25  years^ 
and  then  died^  per  tot*  Cur.  this  ihall  bind  the  wife ;  for  where  the 
law  limits  a  time  for  tenant  for  life  to  fell  underwood,  if  it  be  not 
felled  in  that  time,  it  ihall  not  be  felled  by  a  tenant  for  life  after* 
wards,  but  itihall  be  wafte.  Godb.  4,  5.  pi.  6.  Hill.  23  Eliz.  C.  B. 
Anon. 

27.  If  tenant  in  tail  grants  all  his  eftate,  bis  grantee  Is  difpuniih-  S.  P.  Arc, 
ableof  wafie;  fo  fuch  j^r^«/^^V  ^r^n/// is  alfo  diflipunifiiable ;  per  ^'*''' 
Clark  J.  3  Le.  121.  pi.  173.  Trin.  27  Eliz.  B.  R.  in  an  anonimous 

cafe. 

28.  jB.  lejjeefor  yearsy  the  reverfion  to  J.  in  fee ;  B.  ajjigned  alibis  'tenant  fir 
tirm  and  intereft  to  y.  5.  referving  all  trees  growing  and  being  on  the  J/^^a-^^ 
lands,  and  afterwards  he  committed  wafte  in  cutting  down  the  trees ;  over  hii' 
A.  *  brought  an  a£tion  againft  J.  S.    It  feemed  agreed,  that  if  the  leafefor 
rcfervation  was  good,  then  the  a£tion  would  lie  againft  the  af-  ^^"'r'^ 
fignee;  but  to  prove  it  void,  it  was  iniifted  that  what  a  man  can-  wu  excepts 
not  grant  he  cannot  referve;  fo  that  becaufe  the  leiTee  could  not  ingtbttim^ 
grant  the  trees  he  cannot  referve  them.     As  to  the  point  of  law  ^'^"^"» 
the  Court  was  divided.    Goldfb.  63.  pi.  23.  Trin.  29  Eliz.  f  Forf-^  ^^le^ 

ter's  cafe.  done  in  fd. 

ling  down 
the  trees,  the  a^ion  of  waile  ts  maintainable  againft  the  aflignee,  for  as  to  the  leffor  they  are  not 
fevered  from  the  land.  2  Inft.  302. 

•(•  Cro.  Iv.  17.  pL  10.  Foriler  v.  Spooncr  and  Aford  S.  C  and  the  Court  divided.— —Le. 4S.  pi. 
72.  Lewknor  v.  Ford,  S.  C.  and  the  Court  divided  as  to  this  point.    ■  .4  Le.  162.  pi.  269.  Sir 

Hichard  Lewknor's  cafe  S.  C.  adjornatur.  4  Le.  215.  pi.  362.  S.  C.  adjornatur.  S.  C.  cited 
5  Rep.  12.  b.  Triii.  41  £Uz.  in  Saunders's  cafe  as  adjudged  Pafch.  28  Eliz.  C.  B.  that  the  aflion  was 
well  mainuinable  againft  the  afllgnee;  becaufe  the  exception  was  utterly  void.  ^[  A*yo'\ 

29.  Lejfee  for  years  of  lands  bought  trees  with  liberty  to  cut  them 
down  withtn  io  years.  Afterwards  the  lejfee  bought  the  inheritance^ 
and  devifed  to  his  wife  for  life^  remainder  to  the  plaintiff  in  fee^  and 
made  his  wife  executrix  and^AtA ;  fhecut  down  the  trees ;  adjudged, 
that  an  action  was  maintainable ;  for  though  the  trees  were  once 
chattels  in  the  lelTee,  yet  by  purchaflng  the  inheritance  they  are  again 
united  to  the  land.   Ow.  49.  Pafch.  36  Eliz.  Anon. 

3c.  If  leffee  for  100  years  grants  part  of  his  term  to  another  and 
|ie,  commits  wafte  the  a£tion  £ball  be  brought  againft  the  firft  lellec. 
Brownl.  238.  Anon* 

31.  Leffee  for  years  makes  a  leafe  of  $ne  moiety  to  A*  and  of  the 
^her  moiety  to  B.  A.  does  wafte,  the  a£tion  (hall  be  againft 
both ;  for  the  wafte  of  one  is  the  wafte  of  the  other*  JBrownl.  238* 
Anon. 

32.  Tenant  for  life  without  impeachment  ofwq/fe  leafes  for  years^ 
fv  Qtherwifei  and  lefiee  for  years  coiimuta  wafiey  he  iq  remainder 
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in  fee  fluQl  not  have  adion  of  wafte;  for  d^s  leafe  was  dernred  out 
of  the  eftate  for  life  privileged,  and  if  wafte  lay  it  &ould  be 
brought  againft  the  tenant  for  life  who  made  the  ieafe,  and  he  was 
difpunifhaole.  Jo.  6i.  pi.  2.  Mich.  22  Jac.  C.  B.  in  cafe  of  Bray  v. 
Tracy. 

33.  A  condition  in  a  lio/i  was  not  to  do  wafte.  It  was  ruled  that 
this  condition  gxtends  to  the  ajjignee  without  naming  him,  and  that  as 
inherent  to  the  land  Clayt.  Rep.  126, 127.  pi.  125.  March  1647,  be- 
fore Gennjn  J.  Ward  v,  Waddington* 

(S.  2)  Againft  whom*     Executors^  &c. 

B.  P.  z  loft*  If  XTIT  A  S  T  £  lies  againft  one  executor  alone  without  naming  his 
i°**  ^^    companion,  if  the  wafte  was  done  by  him  alone,  D.  90.  pi, 

6.  MaiVr  cites  3  £.  Wafte  3. 
s.  p.  %  Inft.       2,  n  termor  does  waftcy  and  makes  executors,  and  dies,  the  a&ioa 

ofaJm?ni.  ^^^ftt  is  loft  ;  for  it  do^s  not  lie  againft  the  executors^  but  for  wafte 

ilrators.-*  done  by  Aemfelves,  and  not  for  the  wafte  of  the  teftator ;  for  it  is  as 

s.  p.  Went,  trefpais  which  is  an  action  perfonal,  which  dies  with  the  perfon.    Br, 

Off.  Exec^  Wafte,  pi.  138,  Cites  >3  «.  8, 

S.  p.  Co.  Licr.  53*  b,  (^)— But  Rrownl.  239.  Anon.  lays»  that  an  adUon  of  wafte  lies  againft  cxe- 
cTJ'ori  lor  wafte  committed  hj  teftator. 

S  C.J  Mod.  3,  Executor  defon  tort  of  a  term  is  chargeable  in  wafte,  3  Lev,  3^. 
Jm  b!'R.'    Mich.  33  Car.  2.  C-  B,  Mayor,  &c,  of  Norwich  v.  Johnfon. 

it  wasobjedled  in  error,  that  if  the  plaintiff  is  intitleu  to  this  a^lion,  it  muft  be  by  the  ftatute  of 
Glouceder ;  *  but  that  it  will  not  lie  againft  the  defendant  even  by  that  ftatute,  becaufethea^imi 
is  thereby  given  againft  the  tenant  by  the  curtefy^  in  dower,  for  life  or  years,  and  treble  da. 
mages,  &c.  and  that  the  defendant  is  neither  of  thefe  \  and  that  it  being  fo  penal  a  law,  (hall  be  takm 
ilfiAly.  fiat  per  Cur.  This  is  a  remedial  and  yet  a  penal  law,  and  therefore  Ihall  have  a  favour* 
able  conftruftiou,  And  the  judgment  was  affirmed.  ■■  Comb.  7.  S.  C.  and  judgment  affirmed 
accordingly. 

*[473J 

t  This  is 

c£)inRoii.  ^  ^ rpj  ^^  ^^^^  ^.^^^  .^  ^^^  ^^  brought.  Impedi^ 
Foi'  «^9-  merits  of  the  Adtion. 

s.p.  For      [  X-  1  F  leafe  be  made/ir  life^  the  remainder  for  years^'^  a£Uon  qf 

*^  "^^L  wafte  lies  againft  leifee  for  life,  notwithftanding  the  remain- 

?n*iQiaii    *    d^  for  years ;  for  de  minimis  non  curat  lex.  46  £•  3. 17.  Ca  Litt« 

Botdeftroy    1^4.1 

tlietefiD 

for  ycart*    %  Inft*  301.     ■     F.  K.  B.  59.  (H)  cites  S.  Cui*    *  Rcmamdcr  tn  fa.    Ca  Lkt. 

54-  ^  (0 

J^jiilnfuch  r  *•  ^*^^  ^f  *^**^  ^  lt{kt  for  tife^  remainder  for  liftj  adion  of 
eafcanw.  Wafte  does  not  lie  during  the  contmuance  of  the  mefiie  remainder* 
pmmon  iiat    .g  £  3^  ,5^  Gontra*  50  E.  3.  4.  ] 

Ijecn  grant-   "t  •'  j  ^   t  j 

cd  om  of  chancery.  Mo.  €54.  pK  748.  Pafch.  41  Eliz.  by  L«l.  Keeper  Egerton.  Anon. 

*  Br.  Wafte,  pi.  56.  cites  S.  C.  where  Perfay  held  it  did  not  lie  \  but  Belknap  contra.  But 
Bmoke  fayi  that  tiielaw  aC  this  daf  f««ms  tp  be  with  Perfay .*-««2  lnlt»  301.  faj&it  does  ooC  &e» 
tncaufe  the  cilate  of  him  in  the  remainder  woaI<l  be  deftroyedf 

*  [3-  St 
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[J.  &if4efleefbri^  be,  the  remaindir  for  life^  the  remainder  *'P*h«M 
in  fee  t$  oMtber^  be  in  rcnwinder  fliall  not  have  adkion  of  waftea-  Jof^^^^jT 
gainft  the  firft  leffee,  during  the  contimiance  of  the  remainder  for  92.b.Miciw 
life.    Co.  Litt.  54.    Contra  27  £^  3.  87.  b.]  35<»  i^ 

faget's  cafe,  a^as,  Paget  v.Cary— — 8.  P.  by  Perfay  :  but  Belknap  contra  Br.  Wafte,  pi.  56.  cite 
JO  E» ).  3.  and  Brooke  fayt  the  law>  as  it  now  is»  is  with  Perfay.-— "F«  N.  B.  58.  (C)  (ays  that  it 
lict  notwichftanding ;  and  at  5^  (H)  (ays  it  appears  by  the  regifter  that  the  writ  is  maintainable, 
chough  the  mean  remainder  for  life  be  between  the  tenant  for  life  and  him  in  reverfion.  But  it  is 
fai4  in  the  new  notes  tliere  (a)  fee  Br.  Wafte»  c6.  contra  46  E.  «•  16.  50  E.  3>  4.  11  E*  3*  3*  9* 
Perk.  8. 7  H.  6. 36.  Ham  beae>  ■■  ■  wFor  ifhe  flionld  have  a&on againft  i\\a  hviX  leflioe»  tbea 
the  ellate  of  him  in  remainder  fliootd  be  *  defboyedj  and  ii)d)  conftrtiraon  mult  be  made  to  pm« 
-/erve  the  e(Ute  of  a  fkranger,  who  is  in  no  fault ;  but  if  remainder-man  for  life  dies,  then  the  wafte 
is  p«ni(hable  as  well  before  as  after  his  death,  a  Inft.  301.—*$.  P.  accordingly,  5  Rep*  76.  b. 
77.a.Mich.'35  ht  36  £Uz«  C.  B.  Paget's  cafe.  ■  '  So  if  remamder-'man  for  tififunendtrs  his  elkate  to  him 
in  tlie  remainder  or  reverfion  in  fee.  c  Rep.  76.  b.  Mich.  35  &  36  ^iiz.  C.  B.  in  Paget's  cafe.<-^-« 
And  P..N.  B.  5S.(C)  in  the  new  notes  ifb)  (ays  fee  20  H.  6.  36.  That  waHe  does  not  lie  till  after  the 
death  or  furremler  of  the  particular  edate ;  and  cites  Co.  Lite.  59.  a.  and  Co.  Litt.  54.  a.  (t)  fayF, 
that  where  it  is  (aid  in  the  EcgjAer,  and  in  F.  N.  B.  that  wafte  does  lie,  it  is  to  be  underftood  after 
the  death  or  fnrrender  of  the  mean  remainder.  , 

But  though  he  that  has  the  Inheritance  cannot  liave  adion  of  wa(|e  during  the  life  of  the  remain* 
der-man  for  life^  yet  it  was refoWed  that  he  may  feife  timber-trees  cut  down  by  the  tenant  for  life; 
and  alfo  that  a  trover  and  converfion  would  lie  for  all  of  them,  though  he  never  feifed  parcel  of 
them  I  for  by  the  cutting  them  down  an  abfoiute  property  is  vefted  in  the  plaintiff,  uolefs  they  had 
been  cut  down  for  reparations,  aivl  fo  employed  in  convenient  time.  All.  81,82.  Mich.  24  Car. 
B.  R.  Udall  V.  Udalh*  ■■>  'S.  C.  cited  by  Ld.  C.  Nottingham,  2  Show.  69.  in  cafe  of  Abrahal 
▼.  Bubb.  ■  S.  C.  cited  per  eundem.  a  Freem.  Rep.  54.  injS.  C.  and  that  Roll  was  of  opinion,>tlJat 
an  .lAion  of  trover  would  lie  for  the  revedioner  againft  tenant  in  tail,  after  poflibility  of  ilTue  ex- 
tinct ;  and  he  declared  he  was  himfelf  of  that  opinion,  becaufe  he  had  only  an  imponity  if  he  com* 
floitted  wafte^  but  no  intereftin  the  trees. 

*  S>  P.  |0  Rep.  44.  b.  in  Jenning's  cafe^  cites  1 1  £•  3.  tit.  Refceipt,  1 18.  S.  P. 

[4.  But  if  leflee  for  life  be,  the  remainder  for  life,  after  the  death  Mo.  387. 
$f  the  remainder  adion  of  wajle  lies  againft  leflee  for  wajie  com-  ^*  ^^* 
mtte4  *  during  the  continuance  of  the  remainder.     Contra  50  E.  note^to  pi 

3.  4.]  3.; — So 

where  a 
leaje  was  made  for  yfart,  remahder  far  life^  the  remAnder  In  fee  j  lelTec  for  years  docs  wafte.    The  lef- 
fce  for  life  in  remainder  dies.    The  remainder  in  fee  (hall  have  wafte,  for  wafte  done  during  the 
Qiean remainder  for  life.    ^o.  x)$.  pi.  64.  Mich.  2  £liz«  Anon.  ^  Til  ^>«  1 

[5.  If  zfemiy  leffeefor  life^  takes  haron^  and  after  leffbr  confirms  Co.  Litt. 
the  eftate  y  the  baron  to  have  for  his  life\  by  which  the  baron  has  *99-^«S.P. 
a  reverfion  for  life ;  yet  if  wafte  be  committed  after,  the  aftion  lies  hJron^him! 
agadnft  baron  and  feme,  and  this  reverfion  is  not  any  impsdiment.  felfdidtbc 

17,E.  3.  68.  b.]  wafte  and 

the  wrongs 
and  therefore  ihall  not  exci^fe  himfelf  for  doing  the  w.ift?,  in  refpea  that  he  himfelf  has  the  w- 
inainder. 

[6.  If  Icflceyir  Ufe^  and  for  a  year  after^  commits  wafte,  a^on  Defendant 
pf  wafte  lies  againft  him.     39  E.  3.  25.  b.]  pleaded 

kafe  wai  »  ^  Hi  Uin^  and  afflgmfor  life,  and  a  ygar  after j  and  demanded  judgment  of  the  writ. 
BntTliorp  faic^that  in  this  cJe,  the  plaintiff  could  not  have  other  writ  than  what  he  had,  and  that 
defendant  might  fave  his  cftate  by  proteftation ;  and  fo  he  did,  an  J  pleaded  nul  wafte  done,  prift  - 
and  the  others  e  contra.    Br.  Wafte,  pi.  101.  cites  S*.  C.  Theloal's  Dig.  of  Writs,  lib.  o* 

cap.  7.  f,  7.  cites  S.  C.  *• 


[7.  If  a  man  hafes  for  lifcy  and  after  grants  the  reverfion  for  For  he 
^«rx,  and  after  leflee  for  life  commits  waffe,  i)o  adion  of  wafte  lies  Wmfeif  has 
«aiiift  him  for  the  reverfion  for  years.     H.  lo  Ja.  B.  between  fj^^^ic 
fo^ne  and  Dockwra,  per  Curiam.    Co.  Litt.  54.  [a]  ]  revejiibo, 

.  inrefpedl 

Whereof  be  u  to  mauitain  the  aaioa.    Co.  Litt.  c4.  a.  Ibid,  a?  ^.  a^ 

18.  But 
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Brown!.  f  g.  But  if  a  man  Icafes  for  life  or  yearsy  and  after  grants  a  lecfe 

^<wrfinK-    '^  commence  after  the  end  of  the  firji  ejlate^  ad^ion  lies  againft  the 
iy.  Anon,     fifft  leflee,  notwithftanding  this  future  intereft.     Co.  Litt.  54.  [aj 
and  the  term  (hall  be  faved  in  this  cafe.] 

g.  In  wafle  by  an  abbot  againji  tenant  for  life  ef  the  leafs  of  bis 
predeccjfor^  it  is  a  good  plea  that  y.  predeceffor  of  the  plaintiffs  and 
the  covent  by  deed^  which  he  (hews,  granted  the  reverjion  to  IV.  N, 
for  term  of  his  life^  to  which  the  firji  tenant  attorncdy  he  then  being 
tertenant,  which  fV»  N>  is  yet  in  full  life ;  for  where  there  is  a  mefnt 
remainder^  or  reverftonfor  life^  there  he  who  has  the  fee  {hall  not 
have  wafte ;  for  dien  he  feall  recover  the  land,  and  defeat  the  mefnc 
intereft,  which  (hall  not  be  fulFered*     Br.  Wafte,  pi.  iii.  cites  5 

H.  4*  S*  9* 

10.  \i  feoffee  of  land  upon  condition  be,  and  the  feoffor  enter s^  and 
does  trefpafsy  and  afterwards  the  condition  is  broken^  and  the  feoffor 
entersy  yet  the  feoffee  ihall  have  an  action  of  trefpafs  againft  the  fe- 
oft'or,  notwithftanding  that  he  hath  not  the  land  wherein  the  tref- 
pafs was  done ;  caufa  patet.  Perk.  S.  97. 
:r.K.  H.  II*  Where  a  Uafe  is  made  to  the  hujband  and  wife  for  life  or 

^9  (I)  in  years,  there  the  wife  (hall  not  be  puniftied  after  the  death  of  her  bu£- 
^o*«  thc«  ^andfor  wtf/?i?  done  by  the  hujband.  F.  N.  B.  59.  (I J 

(^)  fays  fee  the  contrary  Kelw.  113.  i9£.  3.  Breve  2.46.  But  x  i  H.4. 3.  per  Cur.  19  H.  6.  5.  feeni 
to  accord. 

&if  alcafc  12.  If  a  man  leafes  to  A,  during  the  life  of  B.  the  remainder  to 
be  made  to    him  during  the  life  of  C.  if  he  commits  wafte^  an  a6Uon  of  wafte 

^;ftbe're-     ^^  ^^®  *S^*^*  ^'"^      ^'  ^'"^  ^99'  ^• 

matnder /o  ^.  for  the  life  ofB.  if  A:  does  wafte,  an  ajflion  of  waHe  doth  Uie  ^ngainft  l^m  ;  for  th4 
ivrong-doer  hath  both  the  eftatesin  him ;  and  of  tliac  opinion  was  Sir  James  Dyer  Ch.  Jufk.  of  C. 
B.  Pafch.  xS  £liz.  2  lull.  301. 

r  A  J  r  1       13.  Leafe  for  years  or  life,  remainder  to  a  baron  and  feme  in  ffe" 

S  cial  tail.     Leffee  does  wafiej  and  the  feme  dies  without  iffue^     I'he 

^id  thari?  ^^"^^"^  ^^  "^'  maintain  any  adion  upon  the  ftatute.    Mo*  18.  pU 

the  rtmiin-  64.  Mich.  2  Eliz.  Anon. 

Jkr  be  Ti- 

mited  o\er  to  tht  baron  and  bit  beirSy  and  the  feme  dies  after  the  wafte  done,  the  baron  (as  he  ap« 
prehends)  Ihali  have  action  for  this  wafte  done  in  the  life  of  his  feme,  beciufethe  eftatc  of  tetunC 
rn  tail  after  poflibility  is  drowned  in  the  inheritance.  But  Dyer  deniled  ic.  Mu.  18.  pi*  64.  Mich. 
2  Eliz.  in  an  anonymous  cafe. 

/?«/  other-        14.  Leflbr  covenants  with  lefTcc  not  t4  bring  aQion  ofwajie  dur^ 

wife  it  is  ing  %  years  againft  him,  and  after,  dtiring  the  2  years,  leflee  does 

^akes  a"*  ^^^^  J  leflbr  may,  after  the  expiration  of  the  2  years,  bring  a£kion 

^ijfor  %  of  wafte  for  the  wafte  done  within  the  2  years;,  for  the  covenant 

je^rs^iiij'  is  no  difpcnfotion  as  to  the  wafte,  as  it  was  feid,  but  with  his  com* 

^tT^'^^Hc'  P'^*"^  during  the  2  years.    Mo.  18.  pi.  64.  Mich  2  Eliz.  Anon. 

for  then;  Ite  has  difpenfed  with  the  wafte,  and  not  with  the  adlion  only.  Mo.  x8.  pi.  64.  Mlcb> 
2  F«liz.  Anon. 

Dal.  72- p^        15,  Leflee  iox  Y\h  without  impeachment  of  wq/le^  leffee  and  re* 

^l'^\9'      vcrficncr  join  in  a  leafe  for  years  \  leflee  is  difpuniftiable  of  wafte 

ly,  oiiniig  the  life  of  the  tenant  for  life,  but  after  his  death  he  is  pur 

nifhabic ;  for,  as  Dyer  and  Brown  ikid>  though  at  firft  it  (hould  be 

iaid 


Ciid  to  be  the  leaTe  of  tenant  for  life,  and  the  conftrmation  of  him  m 
reverfion,  yet  by  fuch  death  it  is  altered  into  another  nature,  and 
Ihall  be  (aid  the  leaTe  of  him  in  reverfion.  Mo.  72.  pi.  196.  Trin. 
6  £liz«  Nudigate's  cafe. 

16.  A.  feifed  in  fee  makes  leafe  for  years^  and  afterwards  conveys  cro.  J. 
the  reverfion  to  the  «/i  §f  himfeU'  for  life  without  impeachfnent  of  688.  pi.  4. 
waftej  remainder  in  fee ;  leffee  for  years  commits  wafte ;  he  fhall  ^^^'.  ^"^, 
not  have  the  privilege  to  be  difpuniflied  of  wafte,  but  after  the  death  uponth^*  ' 
of  him  in  reverfion  for  life  he  Ihall  be  punilhed.    Jo.  51.  pL  2.  point  of  a 
Mich.  22  Jac.  C.  B.  Bray  v.  Tracy.  ^«^^«  f°''  ^ 

■'  ^  '  years  to  A. 

remainder  for  life  without  impeachment  of  wafte  to  B.  remainder  in  tail  to  C.but  fays  nothing  of 
the  conveyance  fabfeqcent  to  the  leafe  for  years.  The  Court  held  that  the  plaintiff  Ihould  reco- 
ver s  for  though  in  the  hfe  of  B.  the  termor  by  tiisaflent  might  have  committed  wafte,  and  he  had 
not  been  punifhable  afterwards,  yet  when  he  is  dead  he  that  committed  the  wafte  has  done  i:  to  the 
difherifon  of  him  in  remainder^  and  it  is  all  one  as  if  it  had  betn  done  afcer  the  dea:h  of -tenant  for 
>ife.  I  ■Win.  79.  Pafcb.  22  Jac.  C.  B«  adjornatur.— Ibid.  86.  Trin«  2Z  Jac.  adjudged  for  the 
plaintiff. 


+  [U]     How  It  fliall  be  brought.     In  what  Cafes  tThisJn 

^      xL    CT"       ?  Rollis(F> 

m  the  Tenet.  see  (s)pi: 

4— (A.  a| 

[i.  T  F  kffee  for  lift  does  waftey  and  grants  his  eftatey  yet  acSlion*;^'  ^^ 
^  lies  againft  him  %  in  the  tenet    40  £.  z,  33.  b.  41  E.  3.  ?•  4.—^ 
23.    The  reafon  is  there  given,  becaufe  it  is  the  form.    (But  it  Br. Waft, 
fecms  the  reafon  is,  became  otberwife  he  Jhallnot  recover  the  plo^^p\'2V 
walled)  46  E.  3. 25.  b.     48  E.  3.  19.  b.  Contra  43  E.  3.  16.]       "^  P-  <*« 

43  ^'  3'  8. 

—  %  Br.  Wjft,  pi.  47,  cites  46  £.  3.  25.-11  fhall  be  in  the  tenet  during  the  term.    Br.  Waftcy 

pi.  51.  cites  48  £.  3.  18.  per  Fiachden.-*S.  P.  Theloal'^s  Dig.  of  Writs,  lib.  xo.  cap.  21.  f.  10.  cites 
'  40  £.  3.  3^41  £.  3.  33«  45  £.  3.  X  5.  and  4S  £.  3. 1 9.'  ■'  S.  P.  becaufe  \\\  the  eye  of  the  law  he  it 
tenant  as  to  the  adtion  of  wafte,  and  againft  him  that  was  the  wrong-doer  did  the  adtion  accrue^ 
which  he  cannot  avoid  by  his  aliignment,  and  againft  him  Ihall  the  treble  damages  be  recovered, 
and  the  place  wafted.  And  fo  it  is  of  mefne  aiTigneeSi  a  juft  interpretation  jthat  he  that  did  the 
wrong  (hould  anfwer  tlie  fame ;  and  tins  is  the  caufe  that  general  non-teniire'  is  no  plea  in  an 
a&ion  of  wafte,  but  fpecial  non  tenure  may  be  pleaded  as  the  granting  over  of  li(s  eftate  l^fore 
which  no  wafte  dcie.    2  Inft.  302. 

•  In  wafte  it  is  C«  fdea  that  the  defendant  htd  nothing  in  the  land  the  day  of  the  wrtt  purchafcd  j  for  if  l^ 
Aves  vaftt,  and  grants  his  tfiaU  wery  yet  wafte  lies  againft  him }  for  the  grantee  may  fay  that  no 
wafte  done  after  the  grant  made  to  him,  and  the  other  is  at  no  mifchief  .if  he  has  done  no  wafte; 
for  he  may  fay  that  fuch  a  day  he  granted  over  his  eftate,  before  which  grant  no  wafte  done,  per 
Finchden  clearly,  and  the  acUon  of  wafte  was  quas  tenet.  And  yet  non-tenute  is  no  phi  j  for  by  him 
wafte  is  only  trefpafs,  and  by  recovering  againft  him  the  grantee  fliall  Infe  the  place  wafted ;  for 
the  plaintifThas  elder  title  than  the  grantee,    Br.  Wafte,  pi.  22.  cites  40  £,  3.  33.* 

Wafte  quas  tenet;  the  defendant  faid  that  be  had  nothing  the  day  of  the  tvrit  pur  chafed,  nor  ever  after ^ 
judgment  of  the  writ,  and  no  plea;  for  if  a  man  does  wafte,  and  grants  his  eftate  over,  the  turii 
Jhaiifay  that  he  held  as  hng  as  the  term  continued,  and  by  this  the  grantee,  who  is  not  party  to  the  writ, 
flulllofetbe  plac«  wafted.    Br.- Wafte,  pi.  25.  cites  41  £.  3.  18.  ^[A'yfk'\ 

[2.  If  a  guardian  commits  wajie^  and  grants  his  ward  over,  the  S".  p;2rnft. 

ward  fliall  have  wafte  during  the  infancy  in  the  tenet  againft  the  l°^p'"7ri 

iirft  guardian  for  the  laid  wafte*    43  E.  27.  b.]  iJ^P^  pj^/ 

[3.  [^nd]  if  the  ward  brings  it  againft  any  during  bis  nonage^  it  of  Writs, 

ihall  be  in  the  tenet  *  43  E.  3.  i  S-  b.]  *  *»*'•  !^  «»?• 

2I»i.lI« 

cites  43  £,  3,  1 5.  46  E.  3.  25,  and  48  E.  3.  19.  ■  $♦  P.  Per  Finchden.*  And  yet  if  he  was  guar- 
dian before  the  writ  purchafed,  he  fliall  not  be  charged  but  for  his  own  time,  and  evtry  gi».trdiaMfv 
his  ovm  eime,    Br«  Waifte^  pi*  33*  cites  43  £.  3.  8« 

X  [4.  If 


47^  Mlafte* 


[U.  3]     Holds  of  him.     [De  Hid  Tenet.] 

f  [i]  17*  T  F  a  lejor  brings  wafUy  the  writ  fhall  be  quod  fecit 
-*-  vaftum>  &€•  in  terns  which  he  holds  of  him.     %  H. 

6.  I.]  . 

^  f  2]  1 8.  But  if  he  in  nrnainder  brings  adion  of  wsifte,  the 

writ  fhall  not  be  which  he  holds  of  him^  becaufe  he  does  not  bold 

of  him.  3  H.6.  I.] 
Br.  Wjifte,      [  [3]  19.  So  iffuch  remainder  efcheaU^  and  the  lord  brings  the 
pi.  6.  cites   aSion  of  wafte,  the  writ  fhall  not  be  which  he  holds  of  him.    3  H. 

6.  I.J 

4.  If  the  father  leaks  for  life  and  dies,  and  afterwards  bis  heir 
confirms  the  eftate  of  me  leflee  for  his  life,  he  fhall  have  a£Bon  of 
wsule,  quas  tenet  of  his  demife ;  becaufe  die  firfl  leafe  is  determined 
by  the*  conftrmation ;  per  Dyer  and  Brown.  Mo*  72.  pU  196. 
Trin.  6.  Eliz.  in  Nudigjate's  cafe, 

5.  If  there  are  two  jointenants  rf  land  Hmited  to  them  and  tb^ 
heirs  of  oruy  and  they  join  in  a  leafe  firyearsy  and  the  tenant  for  life 
diesy  the  other  fhall  have  a£tion  of  wafle  of  his  demife.  Mo.  7a. 
pi.  196.  Per  Dyer  and  Brown>  Trin.  6  £liz«  in  Nudigate's 
cafe. 


[W]     How  it  fhall  be  brought.    Ex  Cujus  Dimif^ 
JiJ^  fone.     {Or  otberwife.] 

jis  in  wafte  [i*  HT  H  £  Writ  ought  to  fuppoTe  die  demife  ht  him  ofmhtfe  Uafa 
it  wa«  faki  ^   he  is  in ;  as  after  difeontinuance  of  an  eftate  and  new  leafe 

ti)at  where  ^^j  jf  j^jj-^  ^  remitted^  the  writ  fhall  fuppofc  him  in  of  die  leafe 
t<^  baron  and  rf  the  eigne  leffor.    80  E.  3.  20.  J 

fcnUf  and 

sbehein  oftb*  barWfTXi^  the  baron  difkOntirmes  to  Jj  N»  in  fee,  and  7*  N,  hafu  to  tht  baron  andftmtfrr 
Ufe^  and  the  barm  diet^  the  a^Uon  of  wafte  fliall  not  fuiipofe  the  feme  to  be  in  of  the  leafe  of  J.  N. 
becaafeyJbf  is  remtud,  and  therefore  fhe  may  plead  this  matter  to  the  writ ;  t[uod  non  negatur.  Br. 
Wafte,pl.  46.  cites  46  £.  3.  ao.— — Br.  Remitter;  pi.  S.  cites  S.  C.  ■  iTheloars  Dig*  oC 
Writs,  lib.  1 1,  cap.  5a .  f.  1 9.  cites  S.  C. 

S.  P.  [2.  If  /^jointenants  leafe  for  lifsy  and  after  ^  of  them  releafe  to  tha 

BrownU  j^h  the  J^th  fhall  have  action  of  wafle,  and  uau  fuppofe  that  the 
2?8.^Anon.  defendant  holds  of  his  leafe ;  (for  after  the  releafe  he  is  in  by  the 
Bric'rl  pi.     firft  feoffor.;    t  4^  £•  3-  '7-] 

510.  cites 

S.  C.  and  fa]rs  that  he  and  the  others  leafed,  and  therefore  lie  leafed.— —Br.  Wafte,  pi.  44.  cttec 
S.C.and45£.  3.-  xo— ^Theloal's  •  Dig.  of  Writs,  lib.  11.  cap.  52.  f.  iS.  cites  L  C.<— — Br. 
Jointenants,  pi.  70.  cites  S.  C. 

♦[479] 

Thcioai's         f  2,  If  2  coparceners  leafe  for  liffj  and  after  the  one  £es  without 

wfits^  Ub.  ^^>  ^^  ^^^  ^^  ^^^^  action  of  wafte,  fuppofuig  that  he  holds  of 

bitr 
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b^riemiCc.    46  £•  3.   17.  (qusere  this;  for  the  has  a  tnoiity  as  lu  cad. 
*«>tohcrfifter01  ^i^Vo 

'J  cites  S.  C. 

and  33  H.  6. 4.  ■  S>»  if  the  Icafe  had  hcen  for  yettts,  F.  N.  B.  55.  (C)  in  the  new  notes  ihere 
(b)  cites  46  E.  3.  17.0.  35  H.  6.  39.  a.  per  Piifot. — But  if  wnlle  be  brought, fap po fin ^ that  A.  and 
B.  leafed  to  the  defendant /o/Zr/V,  remainder  to  the  fihintiff,  it  feems  a  good  plea  that  A.  leafed  it  fule^ 
ahfjue  hoc  that  A.  and  B.  leafed  it.     Ibid,  cites  6  H.  4.  5. 

[4.  The  writ  may  fuppofe  that  defervdant  hoUs  fir  life  by 
fine  levied  between  one  jf*  defirceant  and  tbe  defendant  bnd  her 
baron^  and  to  the  heirs  of  the  haron^  whofe  heir  the  plaintiff'  isy 
without  fiippofing  that  defendant  holds  of  the  leafe  of  any*  ^Z  ^» 
3.  36.  b.] 

[5.  If  a  man  devifed  to  another,  at  the  common  law  for  life  land  xheloars 
devifable ;  if  the  heir  brought  aftion  of  wafte^  the  writ  (hould  be  i^ig.  of 

ex  legatione.     10  H.  6.  8.  b.l  ^'•'^^'  '•^- 

6  J  10.  cap.  5*' 

f.  26.  cites  S.  C— — -The  writ  ex  legatione  was  held  good,  though  the  flatutc  mentions  ex 

dimidione.     Br.  Waftc,  pi.  132.  cites  S.  C— — Hmt.  1 10.  Cook  v.  Cook,  S.  P.  but  the  words 

there  are  ex  (divifionej  inflead  of  ex  (Icgatiofte.)        Cro.  C.  531.  pi.  8.  S.  C.  but  S.  P.  does  noc 

appear. 

'  [6.  If  a  man  leifes  to  one  for  life^  and  after  grants  the  reverfion 
to  another  for  Ufe^  the  remainder  in  fee  to  a  3^,  and  lefi'ee  attorns ; 
after  death  of  the  lefiee,  if  revcrfioner  fir  life  enter Sy  and  remain^ 
der-man  in  fee  brings  wafte  againft  h'tm^  he  Jhall  fuppofe  him  in  of  a 
kafiy  though^  the  grant  was  of  a  reverfion.     17  E.  3.  7.  b.] 

[  7.  So  if  I  leafe  for  life^  the  remainder  to  another  for  Ufe^  the  r*- 
mainder  to  another  in  fee^  if  he  in  remainder  in  fee  brings  wafte 
againft  him  in  remainder  for  life,  after  death  of  the  lefTee,  the  writ 
ihall  fuppofe  that  he  holds  of  my  leafe.     17  E.  3. 7.  b,  ] 

8.  In  wafte  againji  leffee  for  life^  of  the  leafe  of  the  plaintiffs  the 
tenant  pleaded  that  the  plaintiff  granted  by  fine  the  reverfion  of  the 
fame  tenements  to  xhe  tenant ^  which  after  the  death  of  one  C,  to  him 
ought  to  revert  for  his  life^  andfo  the  writ  ovght  to  be  qua  tenet  ra^ 
tione  concefjionis^  and  not  dimiffionis*  But  the  writ  was  awarded  good; 
for  one  fnall  not  have  writ  ra tione  ccncefftonis^  but  where  he  v^o 
brings  the  writ  has  the  reverfion  by  the  grant  of  another.  Thfe- 
loal*sDig.  lib.  11.  cap.  52.  f.  8,  cites  Pafch.  4E.  3.  132. 

9.  if  the  father  makes  a  leafe  to  the  feme  for  Lfe^  and  dies,  and  the 
fon  confirms  it  to  her  and  her  hufiandfor  their  iivesy  yet  wafte  lies. 

Quod  tenent  ad  terminum  of  their  lives,  ex  dimiflioiie  of  the  fon. 
F.  N.  B.  57.  (C)  in  the  new  notes  there  (a)  cites  b  E.  3.  9.  and 
16  E.  3.  68.  b. 

10.  Afemcj  afier  the  death  of  her  baron^  brought  wafte  on  a  leafe  Sutvfhtm 
made  by  her  and  her  baron  during  the  coverture  \  and  the  writ  v.'as  ^^^f^f^lL'y 
adjudged   good.      Theloal's  Dig.   lib.  1 1,  cap,    52.  f.   2it  cites  that  the 
Mich.  22  H.  6.  28.  M*  w.« 

made  by 
the  pi nnlt^tind  her  hnrcftf  and  by  ajifler  of  tlte  plaantiff  a*id  her  baroiy  w  Vnb  baron  is  vet  ni'.v  *,  &c    abjjut 
hoc  tka  it  wa(  mads  by  the  baron  only,  this  Was  adjudged  a  good  pica.      Thclual'S  Dig*  lib.    II.   C^p* 
52.  f.  21.  cites  Mich.  2z  U.  6.  aS.' 

1 1.  In  wafte  by  an  abbot  againft  terunt  for  life,  of  the  leafe  of  his ' 
predeceffor^  the  tenant  pleaded  that  thepredsceffir  and  his  ctroent  leafed 
to  him  for  life,  and  fliewed  t;}ie  deed  fealed  w*vh  the  covent  ieal. 

Vol.  XXIL  M  m  abfiiuc 
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abfque  hoc  that  the  prcdcceflbr  r^lonc  leafed,  &c.  Judgment  of  the 
writ.  And  held  *  no  pica  -,  for  it  might  be  intended  tfiefame  leafe* 
TheloalV  Dig.  lib.  li.  cap.  52.  f.  23.  cites  Trin,  5E-  4.  43. 

Dal.  72.  pU        12.   7.  S,  UJfeefor  Uj\\  the  reverfion  to  A A  and  J.  S.  joined 

Dvcr.fn'a'^   m  a  Icafefor  years  to  W.R. %  S.  died.     W.  R.  committed 

Bccwneac-  wafte.  J,  brought  adion  of  wajte^  Juppojing  it  to  be  ex  dimijftone 
corciiiigly.  propria^  "Jiiihoutjhewing  thcjpccial  matter  in  the  Cuunt,  The  defen- 
T'^^6''*  ^^"^  traverfed  the  demij'e  ot  the  plaintiff'.  Dyer  and  Brown  held 
Niuligate's  the  writ  and  count  good  enough,  and  the  plea  not  good  5  for  though 
cafe,  s.  c.  during  the  life  of  J.  S.  it  was  only  the  confirmation  of  A.  yet  by 
according.    ^^^  j^^^^  ^^  j  jj    j^  j^  becomc  in  law  the  demife  of  A.      But 

kjfcf  for  lift  Wcftcn  and  Wallh  e  contra.  D.  234.  b.  235.  a.  pi.  18.  Mich.  6 
undbh  Ijjir   ii  J  Kliz.  Newdigate  v.  Haftings. 

i^in  in  a  ' 

luifcfor  years  by  indenture,  and  Icltee  for  life  dies,  the  furvivinfr  //Tir  (hall  have  the  a^ion  for  w?ile 

done,  and  (hiJl  cgudc  that  he  did  dcmife  alone.     Brownl.  23S.  Trin.  S  Jac.  Bedell  v.  ficdell. 

2  And.  131.  J 2.  In  wafte  againjf  D,  and  his  wife^  thewr/V  was  ^.neral^  that 
Vnon!  hut  fi^^  ^^^  ^^  dlmijfione  of  G.  her  former  hujband^  and  the  declaration 
fermstobe  wasfpecial^  (viz.)  that  G.  infeoffed  fever al^  in  order  to  make  ihcM 
^'^'  ^^  A  ^^^^^^^  '^  ^^-f^  pracipe^  that  a  common  recovery  might  he  had  again  ft 
iTwtthc^  them,  tt/A^mw  they  Jhould  vouch  G,  who  Jhculd  vouch  the  co'nmcn 
wiit  and  vouchee^  and  this  was  to  be  to  the  ufe  ofG.fcr  life^  and  after  of  the 
^'*""\  wife  for  life^  remainder  to  G.'s  right  heirs.  Upon  nul  wafte  pleaded, 
iirrfor'^  the  plaintiff  had  a  verdift.  It  was  moved  that  this  writ  did  not 
the  ufe  ac-  warrant  the  declaration ;  for  the  writ  ought  to  be  fpecial,  or  to  have 
crued  by  fuppofed  the  demife  of  the  feoffees ;  for  as  this  cafe  is,  the  land  and 
Iv™  and  Is  "^^  *^^  ^"  ^^  feoffees  till  the  recovery,  which  *is  a  limitation  of  the 
tenant,  and  ufe  by  them,  and  not  by  the  vouchee;  and  it  being  G.'sown  feoff- 
noi  by  the  ment  (wherein  the  feme  cannot  take  by  immediate  conveyance 
amrtlJcre-  ^^^"^  ^^  baron)  it  ought  always  to  fuppofe  the  gift  and  demife 
fore  the  from  the  feoffees.'  Cro.  E.  722.  pi.  52.  Mich.  41  &  42  Eliz. 
writ  and      C.  B.  Greenfield  v.  Dennis  &  Ux'. 

declaration 

in  this  point  ought  to  have  agreed.  And  in  this  cafe,  if  the  writ  had  been  general,  (as  it  wai  at 
tlie  common  law,  and  ns  this  writ  is)  and  the  declaration  had  been  fpccial  upon  the  cafe,  it  liaU 
been  good  ;  though  it  is  not  pi-opcrly  deroifed  ;ic<a)rding  to  the  wjir,  and  ihough  the  eitaie  of  th« 
feme  is  not  made  by  the  partj ,  hut  by  the  flatute  of  a;  H.  8.  of  Ulci». 

14.  If  tenant  in  tail  in  remainder  brings  an  aSion  of  wafte 
againft  tenant  for  life,  the  writ  may  be,  which  he  holds  of  the  te- 
mnt  in  tail,  although  they  hold  of  him  in  the  reverfion  in  fee. 
Brownl.  239.  Anon,  fays  it  was  adjudged  Pafck.  i  Jac.  that  the 
Wiit  was  good. 


[X]     How  it  ihall  be  brought.     E^  AJignatione. 


\VK\!tfi  ^^*  T  ^  ^  ^^^  "''^y  ^^  ^^  affignatione,  as  the  cafe  lies.     10  H. 

was  awnrded  good,  thmigh  th* 
pflJSoaciosie  alfo ;  quod  noto.     Br. 


-As  whci^ 
was 


^  rou-ht  ^e/j*/  ienmt  for  t.rm  ^f  years,  tx  hgathne  of  hi:  ancepor,  it 

Vv^^l!  ^^f^^  ^^««  dimiHioiit  oiiiy ;  and  the  writ  lies  ex  pfli 
\\  aitc,  pi.  13a,  Cites  S.C» 

[1.  If 


[2.  If  a  man  leafes^  ani  gtants  over  the  reverfwrt^  the  grantee  In  s.  P.  Br. 
waile  fhall  fuppofe  that  he  holds  ex  aflignatione  of  the  grantor.  Wafte,  pf. 

46E.3-I7-]  tt%t 

Bvtt  rtmaindsr'man  Ihall  nevet  have  it  ex  adignatione,  but  it  Ihall  be  fmi  tcmt  tyc  bsrtiitait  ejus. 
Ibid. 

[3.  if  a  reverfion  be  to  2,  and  the  heirs  of  one ^  and  heivho  has  fee  P  ^§1  "1 
reknfes  to  the  other^  if  he  brings  V/afte  he  ought  to  fay  quod  tenet 
ex  affignatione.     46E.  3.  17.  ] 

[  4..  If  the   ajfignee  of  a  reverfion  who  comes  in  by  the  fiat  ute  of  Cro.  C. 
tfes^  brings  TlQaoxx  of  wafie  agalnjl  a  Icffee^  he  need  not  to  name  33»  P^- 9* 
himfelf  a'iiienee;  but  in  his  count  he  may  fhew  the  fpecial  matter,  §'  p'  j^^^ 
though  the  form  of  the  rcgiftcr  be  to  name  himlblf  affignee,  &c.  at  not  appear, 
the  common  law,  becaufe  he  comes  in  by  an  a<5l  in  law.     Hill.  10  ibid.  400. 
Car.  B.  R-  betv/een  Stonehoufe  and  Corbet,  adjudged  per  Curiam  {Jut^s.pf* 
in  writ  of  error  upon  a  judgment  in  bank,  and  then  laid  per  Curiam  does  not' 
to  be  the  common  courfe  fince  the  ftatutc  of  ufes.    Intratur  Hill,  clearly  ap- 
9.Car.  Rot  133.  ]  P^^^— 

pi.  I.  Corbeit  v.  Stonehoufe,  S.C.  but  S.  P.  does  not  appear. 

5.  Where  a  man  leafes  for  Ufe^  qnd  after  makes  livery  to  another 
in  fee  by  affent  of  the  termor^  the  feoft'ee  fhail  have  wade  ex  affigna- 
tione  reverjionis^  without Jhewing  deed\  for  this  matter  amounts  to  a 
grant  of  reverfion  without  attornment.  Br*  Wafte,  pi.  47.  cites 
46  E.  3.  25.  . 

6.  A  man  leafed  land  devifable  for  term  of  life,  and  after  devifes 
the  reverfion  by  his  teftament,  and  died,  and  the  devifee  brought  writ 
kA  wafie  ex  affignatione,  and  no  exception  taken  \  foi  it  is  as  a  grant. 
Br.  Wafte,  pi.  121.  cites  34  H.  6.  5.  6. 

7.  \i after  the  hufiand's  death  the  heir  infects  a  flrar.ger  in  fee,  S.C.  cited 
Hvho  ajfigns  doiver  to  the  wife,  and  (he  commits  wade,  the  writ  (hall  P*  *°^- 1?' 
fnention  that  J})e  held  in  dower  of  the  gift  of  her  hufband  by  the  afftgn-  pan-jrl  v. 
ment  of  afiran^er  of  whom  the  aforef aid  feme  held  in  dower  of  the  Wybunu 
affignmtnt  which  the  heir  of  the  hufband  hath  made  to  the  faid firanger  T^^f* 
ad    exheredationem  of  him   who    bringeth  the  writ.      F.  N.  B.  p.^ao^^pj^ 

55*  (^)  *7'  "*  <^*^"« 

8.  If  a  feme  hdds  in  dower  of  the  kingy  who  has  the  reverfion,  "f  P^'"*  v* 

and  the  king  grants  the  reverfion  in  fee  to  afiranger^  and  afterwards     ^  ^^^* 
the  feme  commits  wafte,  the  grantee  ftiall  have  walte,  and  the  writ 

•fliall  mention  how  Jhe  holds  of  the  kingj  and  that  he  granted  the  re^ 
verfton  to  a  firanger^  iyc.  and  that  Jhe^  ivho  held  in  dower  of  the 

Jiranger  of  the  king^s  grant^  hath  co?nmitted  wajie^  £5ff.     F.  N.  B. 

55-  («) 

9.  An  abbot  made  a  leafe  for  years  to  commence  5  years  after ^  and  F.  N.  B.  55. 
before  the  commencement  he  granted  the  land  to  K.  H,  8.  who  granted  ^^^  *"  J'^* 
ft  to  y,  S.  and  before  the  term  commenced  %  S,  ijfcojffsd  //.  5.  there  (b>* 
The  term  commenced ^  and  the  leffse  entered  and  did  wnjie*     A.B.  cites  s.  C. 
brings  wafte,  fuppofing  by  the  writ  that  the  tenant  held  ad  termi-  f,"^/?/.*  j, 
fium  annorum  de  prxfato  A.  B.  ex  aflignatione  J.  S.  of  v/hom  the  -^u^jful tnt.n 
faid  defendant  held  for  the  fame  term  ex  aflignatione  domini  regis  omUhjf.t^ 
H.  8.  of  whom  the  faid  defendant  held  for  the  fame  term  ex  aflig-  2^^*^/*'^*, 
jaatione  c|uaai  abbas  fecit  eidem  regi  H.  8.  And  held  good  (though  iind  citts'^j 

M  m  2  tbcr«  H.  5.  ii. 
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Acre  was  no  tenure  by  the  leDee  of  the  abbot  or  the  king,  or  his 
patentee,' be^aufe  the  aUenations  were  made  before  the  commence^ 
mcntof  the  term ;)  for  there  is  no  other  form  in  the  Regifter*     D. 
206.  b.  pi.  xi/Mich,  3  &4EIix.  Darrcl  v.  VVybum. 
Crr>.E.t9o.        jo.  A.  and  B.  are  parceners  in  fee;  jf,  leafes  her  part  to  C  and 

Warneford  ■®'  ^^fi^  ^^^  P^''^  ^^  ^*  ^*^^  ^*^^'^  ^^^^^  U^ffes  Come  to  E.  Afterwards 
V-  Had-  Ji*  £G9iV£y5  tise  inheritance  to  S.  E.  does  wafte.  B.  declares  ex 
^ickyS-C.  afftgnatione^  and  alfo  ex  (Umijfiom*  Judgment  Was  given  in  C.  B. 
.ccordiiig.  f^j.  jj^  plaintiff,  and  afllrmcd  in  error.  Ow.  il,  Mich.  33&  34 
^*  -Eliz.  B.  R.  Wardford's  cafe. 

1 X.  It  feems  that  writ  of  wafte  {hall  never  be  ex  affignatione>  hut 
where  the  reverfion  is  granted  over.  See  Hutt.  Iio.  in  cafe  of 
Cook  V.  Cook. 


[  482  ]     (X-  2)  How  it  /hall  be  brought*  Ex  Hereditate. 

And  yet  he  I.  'T'HE  baron  levies  a  fine^  and  takes  hack  an  ejlate  for  life^  re» 
may  have  a  1  fn^inder  to  his  fin  in  taii^  and  dies.     The/^/i  ^aows  his  »w- 

ing  wf/r/Zon'  ther^  who  ajfigns  over  her  cftate.  The  fon  brings  wafte  againft  her 
of  the  reto-  as  tenant  in  dower,  and  adjudged  that  it  lies.  But  it  feems  alfo 
wry  I  but  jjjg^t  )^e  (jiail  have  a  general  writ,  fuppcfing  that  Jhe  held  in  dower  of 
ihaUfuo^    his  heritage.    F.  N.B,  55.  (E)  in  the  new  notes  there  (a)  cites 

pofe  that      26  £•  3.  ^()• 
Ihe  held 

of  hisheritai^e ;  and  it  (cems  good  as  wcU  as  in  cafe  of  a  feoffee,  or  where  the  <nffaf:ir  of  ibt  i*.- 
^andajjignt  dower »    Ibid,  cites  31$  E.  3.  z}^  1^  £.  3.  Brief  273.282. 

$.C.  3Le.  2-  A.   feifed  of  a  manor  made  a  Uafi  thereof  to  J.  S.  and  hit 

c3.pi.  76.  feme  for  the  life  ofthefime^  remainder  to  the  right  heirs  of  the  baron^ 

EiI^C.'b.  ^"^  ^^^^  ^^^  baron  made  feoffment  to  the  ufe  of  himfelf  and  wife  for 

aod  feems  their  liveSj  the  remainder  to  his  right  hetrsy  and  dies.     The  feme 

to  be  taken  holds  in,  and  does  wafte  in  a  park  parcel  of  the  manor.    The  quef- 

Sfon^^*"  don  was,  whether  the  writ  of  wafte  ftiall  fuppofe  that  flie  held  ex 

whidicon-  dimiffione  A.  or  of  the  baron.     And  the  Court  was  of  opinion  that 

taint  Che  the  writ  (hall  be  general  (that  is  to  fay)  that  fie  holds  ex  her  edit  ate 

^me*™^  ^/A/  A«>,  who  is  the  plaintiff,  without  faying  ex  dimiffione  ofanj\ 

thing*  «>r  (be  is  not  in  by  the  feoffor  nor  by  the  feoffees,  but  by  the  fta- 

more.—-  tute  of  ufcs  (  and  therefore  it  foems  die  writ  (hall  be  ex  hjcrediute. 

aif.'p*-^  Dal.  100.  pi.  32.  J 5  tliz.  Vavafor's  cafe. 

s8a.Hdl.  16  Eliz.  C.  B.  repotted  in  much  Che  very  fame  words  as  in  3  Le. 

3.  Tht  feoffee  (hall  fay  that  the  tenant  in  dower  holds  ex  haredi- 
tate'i  per  Dyer.    Dal.  100.  pi.  32.  cites  6  E.  3. 

4.  Wl^ere  the  ejiate  is  made  and  created  by  the  lawy-  the  writ  (hall 
(ay  that  be  holds  ex  hareditate\  pec  Harper.    DaL  100^  pU  32, 


fY]  How 


[Y]    How  it  ihall  be  brought.     Ftcit  vajlum.    {In  foi.  %^2. 

the  Singular  Number.']  "^'"^"^ 

[  I,   T  F  feme  commits  wafle^  and  inhs  haron^  the  writ  may  fuppofe  ^r,  W»ft^ 
*  €\\xoifecerunt  vaftum.     49  E.  3.  26.  ]  s/ci — 

M.  a  feme  had  a  Icafe  of  Lind  for  life,  and  took  A.  to  bnron,  who  did  wafte.  A  writ  was 
brou^  hi  fvippofmc:  that  the  baron  fecit  vaftum,  which  was  objected  to^  bccaufe  bciug  cl^rgcd  m 
ri^ht'of  his  feme,  it  oui-ht  to  have  been  feccnmt  vaftum  ;  for  fo  is  the  form  in  the  Rcgifter,  an« 
in  N.  Br.  and  to  this  opinion  tl)e  Court  agreed.  Cro.  E.356.  pi.  15.  Mich.  36  U  37  £!»»• 
C.  B.  Sachevercl  v.  Bagu:.ll. 

[  2.  Sj  it  may  be  in  fuch  cafe,  that  the  feme  only  did  the  wafte.   ^l;^fl\ 
49E.  3.  26.]  .  dtesic^* 

3.  If  baron  and  feme  leffeesfor  life  do  wajie^  the  writ  (hall  be  quod 
fecerunt  vaftum,  fo  as  it  is  as  wdl  the  wafte  of  the  wife  as  of  the 
huft)and.     2  Inft.  303. 


[Z]     How  it  flmll  be  brought,  [ro  the]   Djfin^  [^^%\ 

beritance.     [Of  whom.]  5^(!i*> 

(X)pl.7. 

[  I.   T  F  it  be  brought  by  baron  andfeme^  wpm  bafe  oftbefeme^for  s.p.  Br. 
^  wafte  before  coverture^  it  fhafi  be  10  the  dilinljeritaiice  of  the  Wafte,  p!. 

feme.  40E.  3.  18.J  E^m8.^ 

[  2.  [iS^j]  in  wj  it  brought  by  baron  and  feme  upon  UJfe  by  feme  jj,*.  ^^^ 
for  her  own  Ufe  before  coverture^  this  may  lui^pof^  the  difinheritance   pi.  27.  cite» 
to  the  feme;  for  flje  has  reverfion  and  fliall  enter  for  forfeiture.   S'^* 
42  E.  3.  18.] 

[3-  [^^]  ?i^baron  and  feme  3r/r^  writ  of  wajie  for  the  inhert-  Br.  Wafte, 
tance  ofthefemey  the  writ  ought  to  be  to  the  difmheritance  of  the  pi.  S3,  ciict 
feme ;  for  if  it  be  to  the  difmheritance  of  the  baron  and  feme,  the  ■^'  ^• 
writ  fli.dl  abate,     8  H.  6.  9.  adjudged.  ] 

\  4.  [5<?J  If?L  remainder  efcheats  to  the  baron  and  feme  in  right  of  Exception 
the  feme^  and  they  bring  wafte  afterwards,  the  writ  fihall  be  to  the  was  taken 
difinheritance  of  the  feme.     3  H.  6.  2.  ]  \^  the  writ 

**  -*  becaiife  it 

was  ndvlrum  ^  ux^rrm  (the  dfTOaiu'tants)  rtvttii  H  bent  tanqium  efcaeta  fua,  whereas  it  iboald  M 
(as  it  was  infift.d)  ad  uxorem  reverti  dehent  taoquam  efcaeta  of  t hi)  feme;  becaufe  the  inheri* 
tance  was, lier's  and  the  baron  had  nothing  but  in  rl^ht  of  his  feme;  fed  non  allocatur.  Aa4 
thereupon  the  defendant  pleaded  another  plea.    £r.  Wafte,  plf  6.  ches  3  H.  6.  z. 

5.  In  wafte  by  two  where  the  one  has  only  for  life  and  the  other 
has  thefeej  the  writ  (hall  be  ad  exhaeredationem  of  him  that  has  the 
fee.  Theloal's  Dig.  of  Writs,  lib.  jo.  cap.  23.  f.  2»  cites  Pafch, 
|8  E.  2.  Brief  835, 

6.  In  wafte  by  bsiron  and  feme  upon  leafe  made  by  them  bothj  the 
writ  was  ad  exharedationem  of  the  feme  y  and  held  good,  Theloal's 
Pig.  lib.  10.  cap.  26.  f.  2.  cites  Mich.  5  E.  3.  213. 

7.  In  wafte  by  baron  and  feme  ad  exhaeredationem  of  them  both,  it  Ibid.  Hb» 


fl)3jl  n9t  kf  intended  their  joint  purchafe  till  it  be  fpecially  Jhewn.  '••  ^^ 

M  m  3  Theloal's  Vn 


ca}>.  %im 
cite* 


483  Waftt. 

Thcloal's  Dig.  99,  lib,  10.  cap.  9,  f,  10,  cites  Mich,  loE.  J^ 

536. 

8.  In  waftc  by  baron  and  feme^  and  a  third  perfon  on  a  dcrmfc 
made  by  them  threey  the  writ  was  ad  exharedationem  of  all  thm^ 
and  adjudged  good.  Theloal^s  Dig.  lib.  lO.  cap,  23,  f,  24^  cites 
Mich.  14  E.  3.  213.  Brief  282, 

9.  Aunt  and  niece  fliall  have  wajie  jointly  for  wafte  dane  after  the 
deceafe  of  the  other  fifter  9  and  for  wajh  dane  before  the  aunt  may 
count  of  wajii  done  to  her  ffvun  dijoerlfan  only^  and  'm\  in  one  writ.  Sec 
Kelw,  105.  b.  pi.  17.  cafus  incerti  temporis,  cites  45  £•  3.  3.  pU 
II.  Wafte,  and  35  H.  6.  23.  per  Fortcfcue;  and  ix  H*  4*  !&• 

10.  Every  kind  of  a£fion  ofioajie  muft  be  ad  exhxrcdadoncm« 
Co»  Litt.  285.  a. 


[  484  ]  [Z.  2]  Brought  by  Spiritual  Corporation^ 


it  to  be  to  the  difinheritancc  hofpitalis  ecclefta.  42  E.  3.  21.  b.  22.] 
•Br.  Wafte,  [  [2]  6\  If  an  abbot  brings  wafte,  the  writ  may  be  to  die  difin- 
pi.  80.  cites  heritance  of  the  church  without  faying  to  the  difinheritancc  abbatiai 
+wri~    ^^^^  ^  ecclefta.  •  7  H.  6.  18.  b.  adjudged,  f  9  H.  6.  25^  b.  ] 

Wjfle  by  an  abbot  fhali  be  ad  t^baredatmem  domus,     Br.  Abbe,  pi.  2.  cites  $•  C. 

3.  Wafte  by  the  prlorefs  of  C.  in  a  manjion^  and  a  good  afiign-. 
ment ;  for  i^Q  flat  ute  f peak  $  of  domibusj  and  a  man/ion  is  domus^  anj 
it  was  in  ex heredationem prior cjfa  de  C.  Br.  Wafte,  pi.  144.  cites 
10  H.  7.  5. 

4.  A  writ  of  wafte  brought  by  a  bijbop  was  to  the  difinheritanco 
epifcopi  J  but  whether  well  or  not  was  not  adj  udged,  or  whether  it  muft 
be  ad  exhaEredationem  ecclefta  i  for  the  Rcgifters  vary.  See  D» 
129.  pi.  ^4^  Bilhop  of  Carlifle  v,  Smith, 

■»  (B.  a.)  ,       [A.  a]     How  it  may  be  brought, 

s  "pA*nVn    C  ''  ^  HOUGH  the  eflate  be  executed  by  theflatute  ofufes^  yel 
—•Brown!  there  may  be  a  general  writ  andfpecial  counts     Habart*s 

24J-  Reports  J15.  between  *  Skeate  and  Oxenoridge,  ] 

T""i'c  f  ^'  Ifthewr/V  mentions  that  A,  being  feifed  of  the  land  fince  27 

^cooniing.    ^*  8-  infeoffed  B.  to  ufesy  ^c.  and  derives  under  it,  though  the  writ 

jy does  not  mention  that  the  feoffment  was  to  B.  infee^  yet  ihafmuch  as 

Hob.  84.      the  ufe  has  been  to  make  the  writs  fo  ever  fence  tbeflatutej  it  is  to  be 

j/q.'*"       allowed,  though  if  it  was  not  in  fee  to  B.  but  an  cftate  for  life  of 

B.  it  wiJi  paft.     Hobart's  Reports  115.  between  Skeate  and  Ox- 

enbridge.     But  the  defloration  upon  it  ought  to  allege  the  feoffment 

to  Ite  in  fee  f  ] 

^  3.  Ifl 


3.  In  wafte  againjt  feme  on  a  leafe  made  to  herfelffor  llfe^  flie 
pleaded  that  the  leafe  was  made  to  her  and  her  baron  for  their  2  llves^ 
and  that  after  the  baron* s  death  no  wajle  was  donc^  and  fo  did  not 
plead  to  the  writ ;  but  it  was  faid  the  writ  had  been  better  if  the 
leafe  had  been  fuppofed  to  the  baron  and  feme.  'I  heloal's  Dig.  lib. 
II.  cap.  52.  f.  7.  cites  Mich,  3  E.  3.  icg. 

4.  Wafte  by  the  feoffees  in  ufe  again/I  the  leffce  f,r  years  ofcefty 
que  ufe  5  and  it  lies  well,  per  Cur.  though  no  torm  of  writ  be  thereof 
given  inthercgifter  or  in  the  ftatute.  But  qussrL*  tnj  form  ot'this  writ ; 
for  it  was  cum  W.  &  N.  fucrunt  feifiti  ad  ufum  C.  and  did  u  )t  fay 
of  what  eftate ;  and  therefore  ill  in  this  by  fcveral.  Br.  Waltcj  pi. 
2.  cites  26  H.  8.6.  ' 

5.  In  a  writ  of  wafte,  if  the  prcmiflfes  of  the  writ  recite  quod  non  |-.^  ^'■•' 
liceat  alicui  facer e  vafium  in  domibusj  bofcis  Cif  gardinis^  [and]  in  cites  2 K.,. 
the  end  of  the  writ  it  is  faid  that  the  defendant  hath  dene  wafle  in   10.— Br. 
lands-^  houfes,  woods,  gardens,  and  exile  of  nun  \  fo  as  there  is  more  ^^}^^^ 
in  the  end  *  of  the  writ  than  is  in  the  premijps^  yet  the  writ  is  good ;     '  ^^-^l^^  ' 
^tidfo  iflefs  be  in  the  end  of  the  writ  th.in  is  recited  in  the  pre-  s.  c.  Br.  ^ 
mifles,  yet  the  writ  is  good ;  as  if  it  bo  recited  quod  cum  provifum  ^^^^»  pl-' 
fit,  quod  non  liceat  alicui  f*icere  vaftum,  &c.   iii  terris,  domibus,  |'c.^*^ 
bofcis, •&  gardinis;  and  in  the  end  it  is  recited  quod  d<iih\d^  fecit  ^TaQ  ^"l 
vafium  in  terris  only,  or  in  bofcis  only,   or  in  do.nthus  only^   yet  the      *■  •"    ^^ 
writ  is  good.     F.  N.  B.  56.  (I). 

6.  Note,  that  the  aftion  of  wafte  agaivfl  the  guardian  is  general, 
fecit  vaftum,  &c.  de  terris,  &c.  quas  habet  vcl  habuit  in  cuftoJia  de 
haereditate  praedift'  which  writ  doth  extend  as  v/ell  tothe  guardian 
infocageas  in  chivalry.     2  In  ft.  305. 

7.  \f  leafe  be  made  to  hujhand  afid  wife  for  llfc^  and  for  20  years 
after  their  deaths  the  wife  dies  and  wafte  is  committed,  the  wife 
fliall  not  be  named  in  the  writ  nor  xht  term  after  her  death. 
BrownK  238.  Trin.  8  Jac,  in  cafe  of  Bedell  v.  Bedell. 

8.  A  man  after  the  ftatute  of  27  H.  8.  mzk^^  2l  feoff nent  \n  fee  This  is  only 
to  the  ufe  ofhimfelffor  term  of  his  life^  andaftcr  his  deceafe  to  the  ufe  ^.^ranna- 
ofy.  S.  and  his  heirs.     The  feoffee  does  wjjle^  and  f,  S,  brought  his  jy^^i,  5.  pi. 
aSlion  of  wafte.     And   now  if  his  writ  ftiall  be*  general  or  fpccial  ?•  Pafch. 
was  demurred  in  judgment.     And   Hutton  and  the  other  juftices  ^^•^' 
were  clearly  of  opinion  that  ^q  plaint ff  ought  to  have  a  fpecial  was  the"' 
writ\  and  fo  it  was  adjudged  afterwards.     Het.  79.  Hill.  3  Car.  cafe  of 

C.  B.  Foflam's  qifc.  ^  Ten  el  V. 

_  ^  Tcrrel 

P.  93.  b.  pi.  25.  a6.  27.  Mich,  i  Mar.  S.C.  hy  the  name  of  Tirrel  v.  Terrelj  and 
^•caufe  rhe  writ  origiijal  recited  that  W.  R.  anil  W.  S.  were  feifcil  of  ihelaml,  &c.  to  the  ufe  of 
j.  T.  faUier  of  the  faiU  J.T.  (the  plaintiff  in  theailion")  and  A.  his  wife,  and  of  the  heirs  of  J. 
Uie  father,  wUlMMt  fitw't^g  in  tUiviit  ^vbat  rji^iu  tbi  fr^fffiS^frtfafAof^hyxi  afterwards  in  tUe 
•tlfignraent  it  was  fliewn  certain,  in  dominico  fuo  ut  dc  leDdo;  and  alfo  becaufe  it  was  »9t  aJl.y.-l 
ItTM  ti>€  ufrcf  tU  f>artLin.veJtjte  commcncedt  neither  in  the  oiiginal  wric  nor  in  the  aHTK^nment  of  the 
wafte  J  and  alfo  in  alfigning  the  walle,  he  ^llcrjed  the  fi.itute  of  2-j  H.  %.  for  the  execution  of  tl.c 
eftate,  nncljhnu.(i  the  lituth  cfj,  thi  fut/rft;  nnd  the  fur'jk''V  of  thf  faid  A,  an  I  tbi  {Ufrnt  of  ths  tevcr  - 
J.on  to  bim  ai  km  anti  Uir[  hy  nvbich  the  fa  J  .<  btli'i  to  her  for  tcrtn  of  her  /Ife,  the  r-verjiyn  lo  bint 

« \\X\fi\ii  faying  f^  eiani  t'il ^ntincrf .    And  afterwards  juJgoaept  ^^  reverfeU  for  the  faid  e.Tors, 


Mm  4  (A.  a;  2) 


4^5 


diOafirt 


(A.  a.  2)'    Abatcmmt  ^/'the  Writ. 


|.   jN  wafte  agatnfl  3,  owf  £/*  /i^  defendants  died  after  writ  ofin^ 
■*   quiry  auardcd^  by  which  the  writ  abated.  Thdoal's  Dig,  lib* 
12.  cap*  2.  f.  6.  cites  Mich.  34  E.  I.  Brief,  854. 

2.  In  wafte  againjl  haron  and  feme  upon  leafe  to  bothy  the  baron 
f  leaded  that  the  leofe  was  made  to  htm  alone^  &c.  and  thtfeme  by  at- 
torney pleaded  that  Jhe  had  nothings  &Cf  and  becaufe  the  plaintiiF 
did   not    deny   the   leafe  to   the   plaintiff   alone,    the    writ  was 
abated.    Theloal's  Dig.  lib.  ii.  cap.  52.  f.   12.  cites  Pafch*  6  £, 
3-250. 
So  nij\nfi         3.  In  wafte  againjl  tenant  for  life  on  the  lecfe  ofJV,  the  plaintiffs 
Ujjtcfor        the  tenant  pleaded  that  W.  and  A,  his  wife  leafed  to  him^  &c.  and  held 
the  aaion*  ^  good  plea  to  the  writ,  without  Jhewing  what  ejlate  they   UafeiL 
was  Theloal's  Dig.  lib.  1 1,  cap.  52.  f.    1 6.  cites  Trin.  10  E,  3.  525. 

hrought  by  and  46  E.  3.  20. 

of  \V.  and  l^it  ^tienAskxix.  pUaAcd that  ^*  h  yet  living,  Sec.  judgment  if,  &c.  and  held  a  good  plea* 
TbeloaJ'fi  PiS>  ^i^*  i'*  ^^P*  5^*  ^-  ^^-  cites' Hill.  15  £.  2.  Waile  xi6. 

4.  In  writ  of  wafte  in  3  villsj  no  fuch  vill  as  to  one  ef  ths 
vills  abates  the  whole  writ  adjudged.^  Theloal's  Dig.  lib.  ii. 
cap.  ii.f.  6.  cites  Pai'ch.  17  E.  3.31.  and  fo  agreed.  Trin.  2  H. 
6.  II. 
a86  1  5-1"  wafte  againjl  tenant  in  dower^  fuppofing  that  Jhe  held  a 
^  J  manor  in  dower ,  the  defendant  pleaded  that  Jhe  held  parcel  of  this 
Tnanor  in  frank-marriage  &c.  and  not  in  dower ;  judgment  of  the 
writ,  and  held  a  good  plea  in  abatement  of  all.  Theloal's  Dig.  lib. 
16.  cap.  10.  f.  8.  cites  Mich.  18  £.  3.  32. 

6.  The  writ  was  againjl  2  of  landj  which  they  hold  for  their 
lives  of  the  leafe  of  A,  made  to  them  and  one  G,  ancejlor  of  the  plains 
iiffy  and  to  the  heirs  ofG.  &c.  The  tenants  pleaded  that  the  leafe 
(which  they  (hewed)  was  made  to  them  1  only  for  their  llves^  the 
remainder  to   C.  and  his  heirs  \  judgment  of  the  writ,  and  held  a 

food  plea.     Theloal's  Dig.  lib.  j  j.  cap.  52.  f.  17.  cites  Trin.  24 
:.  3. 21. 

7.  Wafte  of  tf  leafe  to  the  defendant  and  the  plaintiffs  and  to  the 
heirs  of  the  plaintiffs  whevQ  it  was  to  the  defer dant  for  life^  the  r*v 
mainder  to  the  plaintiff  in  fce^  and  thesefore  the  writ  was  abated  \ 
and  per  Mowbrav,  where  leafe  is  made  to  feveral,  and  to  the  heirs 
of  the  one,  he  (hall  not  have  writ  of  wafte.  Br.  Wafte,  pi.  9711 
cites  24  E.  3.  27. 

8.  Wafte  againjl  executor s^  and  in  the  perc^ofe  it  wasy  that  the 
fame  executor  did  wajle  not  naming  hit  proper  nanuy  and  yet  the  writ 
awarded  good,  and  tne  defendant  pleaded  to  the  writ  becaufe  it  i\ 
not  declared  in  the  wrify  tat  the  executor  held  of  any  leafe  i  and  yet 
the  writ  good,  becaufe  the  plaintifF  counted  that  he  leafed  to  the  tef 
tator^  and  die  executor  reprefents  the  c(fcate  of  the  tcltator,  and  yet 


(Klaffe.  ,  486 

becaufe  it  was  bnugbt  againji  the  defendant  as  ex  cent  or  of  the  leffee 
fuuheri  he  was  executor  of  the  executor  of  the  lejfee^  therefore  upon  this  » 

exception  the  writ  was  abated ;  quod  nota.  Bn  Waftc,  pi.  75. 
cites  38  E.  3.  17. 

9.  In  wafte  hy  him  in  remainder  he  ought  to  fliew  deed  of  re- 
mainder, and  fo  he  did ;  and  the  deed  was  f.  de  T.  and  the  writ  was 
71  T.  and  exception  taken  for  the  variance,  &  non  allocatur ;  for  it 
IS  not  like  to  debt  upon  obligation.     Br.  Wafte,  pi.  28.  cites  42 

E.  3.  19- 

10.  Wafte  was  brought  by  J,  archdeacon  of  D,  of  the  leap  of  his 
predecejfor^  the  procefs  ijjued  to  the  jl)eriff  to  enquire  ofwaJ}e  returned^  &^otf.  \<^^ 
the  original  was^  that  the  defendant  did  wajle  in  tenements  which  58.  cites 
y,  S.predecejfor  of  the  plaintiff  leafed  ta  the  defendant  ad  exharedati*  ^-  ^• 
finem  ipftus  archidiac.  where  he  does  not  determine  if  the  wafte  was 

in  the  time  of  the  prcdeceflbr  or  in  the  time  of  the  plaintiff,  and  the 
iwrit  of  inquiry  of  the  wafte  was  quod  venire  facias  coram  te  12,  &ff, 
qui  nee  querentem  nulla  affinit.  attingant^  and  did  not  fay  cundem  que^ 
rent  em  nee  defend^  nulla  ajfinit*  attingantj  and  therefore  ill ;  for  in  this 
wrtt  the  {herifF  is  judge  and  officer,  and  the  party  may  challenge 
and  have  attaint :  for  which  default,  and  becaufe  it  is  not  exprejfed 
in  the  original  nor  in  the  verdi^lj  if  the  w'ajie  was  in  the  time  of  the 
predecejjor^  or  in  the  time  of  the  plaintiff  therefore  mention  was  made 
in  the  roll  ofthofe  matters  by  fpuial  entry ^  and  another  writ  awarded 
to  inquire  of  the  damages  and  thofe  matters  fpecially  put  in  the  writ', 
/quod  nota.  Br.  Wafte,  pi.  58.  cites  M.  2  H.  4  2. 

1 1.  Wa^ejhali  he  brought  in  vill  or  hamlety  &c.  or  the  writ  ftiall 
^bate  as  it  feems  there;  and  yet  per  Hank,  if  the  place  where^  &c.  be 
a  manor  or  fuch  a  place^  the  writ  is  well  brought ;  and  after  they 
were  at  iflue  if  it  was  a  vill  or  not ;  and  Hank,  faid,  now  the  waite 
(hall  be  tried  by  this  inqueft  ;  quod  conceditur  per  Thirning  Ch.  J. 
Br.  Wafte,  pi.  61.  cites  7  H.  4.  8. 

12.  In  wafte  the  writfuppofed  that  the  plaintiff  had  the  reverfion  fir.  Vari- 
of  the  afftgnment  of  J.-wbo  had  it  of  the  alignment  of  W.  andjhnved  clJes's'^c^' 
fine  ofthefirji  affignment  and  deedofthefecond  afftgnment  to  himjelf  ^.ntititx^a^ 
Til.  faid,  thefne  proves  that  y.  had  the  reverfion  of  the  affignment  of  iiid  that :/ 
fF.  andR.  and  the  writfuppofes  it  to  be  by  fy.  only ;  judgment  of  the  ^^'J'^'^^y/ 
writ,  and  therefore  the  writ  was  abated,  notwithftanding  the  plain^  the  plaintiff 
tiff  bad  averred  that  R,  had  nothing  in  the  reverfion^  but  W*  only\  m^htbav' 
for  as  his  grantor  ftiall  be  eftopped,  fo  he  fliall  be  eftopped.     And  ''^''lf,f^lf^ 
ajiranger  to^  the  fine  pleaded  it  so  the  writ  by  reafon  ofthejhewing  of  ti,i^^'l  '55'/ 
the  plaintiff,     fir.  Wafte,  pi.  64^  cites  11  H.  4.  i.  w&e.  pt. 

64.  cites  1 1 
H.  4^  I. 

13.  In  wajfe^  the  phlniiff  counted  in  ajhes  and  thornSy  and  the  [  4.87  1 
^defendant  pleaded  it  to  the  count  becaufe  the  thorns  are  not  wajle ; 

^d  there  it  was  argued,  that  it  goes  to  the  writ ;  and  it  feems  that 
^ere  is  no  other  judgment  upon  plea  to  the  count,  but  quod 
querens  nihil  capiat  per  breve,  and  therefore  fee  that  for  fault 
in  the  coujit  the  wfit  fha))  abate,    jBr,  Co^nt^  pL  8.  cites  9  H. 


4^7  made* 

14.  The  defendant  demanded  judgment  of  the  writ  becairfe  it  is 
tr ought  of  wafle  in  A.  and  B.  zxv^faid  that  B.  is  a  hamlet  of  A,  and 
not  a  vill  by  itfelf^  and  this  goes  ta  all  the  writ  \  per  Babbington,  Mar- 
tin, and  Pafton :  and  iflue  was  taken  if  it  was  a  vill  by  idelf  or  not. 
Br.  Wafte  pi.  9.  cites  9  H.  6.  42. 
*r^8*^'  15.  Where  wafte  is  brought  of  wafte  in  a  houfe  arfd  in  breaks 

ciiW  S.  C.     'Xs'  ^f  ^  tvally  where  it  does  not  lie  of  the  houfc^  yet  the  writ  (hall  not 
abate  in  all ;  for  it  does  not  lie  but  by  furmife  in  writ  or  declara- 
tion, contra  if  it  was  confeffed  by  the,  party;   note  the  divcrfity. 
Br.  Wafte,  pi.  94.  cites  22  H.  6.  24. 
\ilv  TY^'        '^'  Wafte  again/I  a  feme  of  a  demife  to  herfo  lovg  as  Jhe  Jhall  live 
of  Writ's^'    fi^^^  ^"^  therefore  the  writ  ill ;  per  Cur.     For  itjhall  be  for  term  of 
lib  9.  cap.  7.  life  and  the  declaration  Jl)all  be  fpeciaL     Br,  Wafte,  pi.  102.  cites 

f.8.  clus       37  H.  6.  26. 
37H.6.  «o.  ^f 

m^^^Sc  of  a  leafc  quumSuf,.  bene  pf.rlt.   3r.  Wafte,  pi.  lOA,.  cites  37  H.  6. 26.— S.  P.  TheloaKv 
3>ig.  of  Writs,  Vih-  9.  cap,  7.  f.  8.  cites  57  H.  6.  29. 

17.  Writ  of  wafte  againjl  tenant  pur  auter  vie^  does  not  abate  by 
•the  death  of  celly  que  vie.     Theloal's  Dig.  lib.  12.  cap.  10.  f.  9. 

cites  Hill.  9  E.  4,  53. 

18.  If  vvaflc  be  brought  by  baron  and  feme  in  remainder  in  efpecial 
tailj  and  hanging  the  writ  the  feme  dies  without  ijfue^  the  writ  fliall 
abate,  becaufe  every  [kind  of  adtion  of  wafte  muft  be  ad  exhaereda-- 
tionem.     Co.  Litt.  285.  a. 

19.  An  aftion  of  wafte  is  brought  againft  the  lefTee  for  years,  or 
againft  tenant  pur  term  d'auter  vie,  and  hanging  the  aSlion  the  term 
expires^  or  cefty  que  vie  dies,  yet  the  writ  Ihall  not  abate,  for  that 

'  an  adion  of  wafte  lies  only  for  the  damages  in  thofe  caies,  whick 
he  fhall  recover  in  that  action  then  depending.     2  Inft.  304. 


Vl-l\hl'    [S-  ^]  The  Count.    [And  where  Generator  Special^ 
note.(A.a)  though  the  Writ  is  General.] 

pi.  16. 

It  was  [i.   T  F  wafte  be  brought  for  fuch  trees  whereof  the  cutting  of  every 
^^^'  he**        "      ^/?r//£«A?r  tree  will  be  wajh^  there  the  count  fliall  be  that  he 

plaintiff  tf/-  cut  fo  many  trees j  fo  that  damages  may  be  more  certainly  taxed.    46 

f^ni  nuaRt  E.  3*  1 7-  as  white  thorns.     1 1  H.  6.  i.] 

in  d'lvirje 

(f)iM£i,  heJbuUJhew  the  valtu  of  each  thing  by  UJelf,     Br.  Wafte,  pi.  9.  cites  9  H.  6. 41. 

[2.  But  where  the  aftion  is  brought  for  fuch  trees  whereof  the 

r*-^*^   cutting  of  every  particular  is  not  wafte,  but  the  wafte  confifts  in  the 

•  Foi.  S3>  multitude^  there  *he  fliall  .not  count  of  fo  many  trees,  but  of  fo 

^"-v^*_f   jfif^Yiy  laadsy  as  of  fo  many  loads  of  black  thorns,     46  £•  3.  17.  ad-t 

judged.] 

[3.  ifviz^t  be  brought  y^r  wajle  in  germens^  he  fliall  not  count 
in  permitting  the  wood  to  be  uninclofed^fo  that  the  beafts  have  cat  thci 
r  488  ]  germcns,  but  he  fliall  count  generally  that  he  hai  dejirojed  the  ger-* 
tmnf.    II  H.  6.  i.J 


mattu  488 

[4.  Sa  ifajlranger  comes  upon  the  land,  and  does  wajte^  the  count 
ihall  not  be  in  permitting  the  uranger,  &c.  but  geneially.     1 1  H. 

5.  A  man  may  have  a^ion  of  wafte,  and  count  upon  divers  leafes. 
F-  N.  B.  60.  (F)  cites  M.  44  E.  3. 17.     See  34  H.  8.  12. 

6.  Wafte  quod  tenuit  ad  terminum  annorum,  and  counted  of  a  Br.  General 
leafe/or  term  of  life  to  the  tejiator^  and  half  a  year  over^  by  which  the  Bri«f»  pi. 
defendant  pleaded  this  to  the  writy  becaufe  it  is  not  ad  terminum  anno-  5  C  — Th«*. 
rum\  and  yet  well;  for  there  is  no  other  writ  but  for  term  of  life  loal'sDig/^ 
pr  years,  and  therefore  hefliall  have  general  writ  and  fpecial  count »  of  Writs, 
Br.  Wafte,  pi.  48.  cites  46  E.  %.  31.  J.V^'cL 

S*  C.  nnc!  7  H.  7*  %•  and  14  H.  8.  1 1. 

7.  Battery  of  villeins^  or  conjiratning  them  to  do  more  fervices  than  Br.  Brief, 
they  oughtf  per  quod  recejjeruntj  is  wafte ;  and  the  writ  was  vaftum  pi.  6.  cite» 
in  hominibus,  and  counted  of  villeins  as  above,  and  good;  for  the  |'^' 
writ  (hall  be  general,  and  the  count  fpecial,  2uid  fo  good,  notwith-  trXB^U 
Handing  that  it  was  not  exilium  de  hominibus.     Quod  nota.     And  pi.  3.  citM 
it  was  brought  in  4  vills,  and  the  defendant  faid  that  no  fuch  vill  as  y.^f'T* 
the  one,  &c.     And  per  Marten,  this  goes  to  all  the  writ,  without  jjjg  ^  * 
jmfwering  to  the  wafte  in  the  reft.    Br.  Wafte,  pi.  5.  cites  2  H,  6.  Writs,  lib, 

JO.  II.  9* cap.  7. 

I.  14.  cues 
S.  C.  and  M.  30  E.  3.  Brief  303. 

8.  JFrit  of  wafte  is  quod  fecit  vaftum,  and  yet  he  may  count  of 
feveralwaftes,     Br.  General  Brief,  pL  9.  cites  4  H.  6.  11. 

9.  In  wafte  the  writ  fliall  be  ad  terminum  annorum,  and  fliall  s.  P.  ibid. 
count  for  one  year,  or  for  half  a  year.     Br.  General  Brief,  pi.  6.  pi.  ij-cite^ 

pitcs  8  H.  6,  34,  Y^'  Tenant 

•^^  ^  for  years. 

Jib.  I.  cap.  7.     And  the  count  (hnll  not  abate  the  writ ;  for  there  is  no  other  form  of  writ  in  thii 

cafe,  and  yet  the  writ  is  falfe;  for  it  contains  more  than  is  true. S.  P.  Gudb.  1 15.  pi,  136. 

Arg.  in  c.ife  of  Lewknrr  v.  Ford,  cites  40  E.  3.  41  E.  3.  i8.  .  4  Le.226.in  S.  C.  Arg.  cites 
the  fame  cafes.— —S,  P.  F.  N.  B.  60.  (D)  cites  Liu.  14.  but  adU»  quagre.-  ■  S.  P.  Co.  Litt.  51. 
I).  53.  a. 

10.  If  leafe  is  made  to  a  feme  as  long  as  Jhe  Jhall  Uvefole,  or  to  a  S.  P. 
man  as  long  as  he  Jhall  behave  himfelfwell^  and  the  tenant  does  wafte,  ^'"^''^  °|' 
the  writ  fliall  be  general,  quas  tenet  ad  terminum  vita,  and  there 
declaration  fliall  be  ipecial.     Br.  General  Brief,  pL  11.  cites  37 

H,.6.  26. 

11.  Wafte,  and  ajjigned  wafte  in  a  kitchen  in  permitting  it  to  fall, 
hy  reafon  that  he -did  not  lay Jl  ones  under  ihe  walls  of  the  kitchen,  viz. 
the  groundfelSf  The  defendant  demanded  judgment  of  the  count} 
for  it  is  not  wafte :  for  the  tenant  is  not  bound  to  more  than  to  keep 
it  in  fuch  cafe  as  he  took  it.  And  the  declaration  is,  that  the  ill 
fraiTie  after  the  kafe  by  fufFerance  of  the  tenant ;  and  it  was  held  that 
it  goes  only  to  the  aSiionfor  this  part,  and  the  writ  is  good  for  the 
reft,  (for  the  pUintiff  afSgned  other  wafles  alfo)  by  which  the  de-* 
fendant  pafled  over,  and  pleaded  no  wafle  done.  Br.  Wafte,  pi. 
210.  cites  5  £.  4,  89. 

12.  In  wafte,  if  the  plaintiff  counts  of  a  (ale,  he  need  notjbew  t9 
fubom  he  fold.    Bf.  Wafte,  pL  1 12,  cites  5  £*  4.  )pO. 

13.  Wafte 


4S81: 
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13.  Waflc  by  the  priorcfe  of  C.  in  a  manfion^  and  a  good  afllgn- 
mcnt  J  for  th^Jiatute /peaks  of  domibuSj  :xnd  a  manfton  is  a  houfej  and 
it  was  in  exheredationem  priorejps  d:  C,  and  did  not  fay  pradi^*  :  and 
yet  good ;  for  it  {ball  be  intended  the  plaintiff,  and  if  he  brings  it  as 
parfon  imparfonee^  the  priorefs  fhall  be  named  accordingly.  Br. 
VVafte,  pi.  144.  cites  10  H.  7.  5. 

14,  In  watte  he  may  declare  upon  a  Uafefor  a  yearj  andfofrcm 
year  toyeary  as  long  as  hoik  parties  pieafe^  and  count  ttiat  he  held  for 
10  years;  per  Brudnell  and  Pollard.  iJut  Brooke  and  Fitiherbcrt 
contra,  and  that  it  is  only  a  leafe  at  will.  Quarre.  Br.  General 
Brief,  pi.  20.  cites  14  H.  8.  10. 

X5*  Wafte  was  affigned  in  amputando  &f  decapitando  /^o  fraxinos 
(5f  20  ulmos  pratii J  ^c»  and  held  good.  D.  65.  pi.  2.  Mich.  3  £.  6. 
Samuel  v.  Johnfon. 

1 6.  If  e/iates  of  lands  be  made  to  the  hnjhand  and  wifey  to  have 
and  to  hold  t<J  them  during  the  coverture^  if  they  (hall  do  wafte,  the 
feoffor  fhall  have  a  writ  of  w^afte  againft  them,  fuppofmg  by  his  writ 
quod  tenet  adterminum  vita:^  &c.  But  in  his  count  he  fliall  declare 
how  and  in  what  manner  the  leafe  was  made,     Litt.  f.  380.  and  11 

381- 

17.  A  leafe  was  made  to  endure  from  fuch  a  feafl  uniofuch  afeajt^ 

the  writ  fhall  fuppofe  quod  tenet  ad  terminum  annorum  in  that 
cafe,  and  by  the  count  the  fpecial  matter  fhall  be  fhewed.  F.  N.  B* 
60.  ?N) 

18.  if  the  grantee  of  the  r.verjion  brings  aliion  of  wajle  againft 
mffignee  of  tenant  by  the  curtcfy  the  plaintiff  rauft  rehearfe  the  fla» 
tutc.     Co.  Litt.  316.  a. 

S.  P.  19,'  In  wafte,  &c.  the  writ  wasy  that  the  defendant  committed 

BrowfJ.        wajle  in  the  landy  and  in  the  declaration  he  affigned  the  wajle  in  felling 
^39.     non.  ^^^^^^     j^  ^^  j^^jj  ^^  ^jg  would  not  maintain  the  writ ;  but  if  he 

had  affigned  the  wafte  in  digging  clay^  chalky  or  Jionesy  or  the  like, 
this  is  wafte  in  the  land.  Mo.  73.  pK  200.  Trin.  6  YXn^ 
Anon. 
Bendl.  141.  -^O.  In  wafte  the  plaintiff  rf<fr&r^i  of  a  demife  of  a  moiety  of  the 
pi.  100.  s.  manor  of  Woolverton^  and  of  a  moiety  of  the  wood  called  IVoolverton^* 
c.  ana  the  Jf^oo^  and  other  landsy  and  affigned  the  wafle  in  cutting  down  oaks 
rnJfay^he  '^  ^  certain  wood  called  Jrooherton-JVoody  parcel  of  the  premiffsy 
plaintiff  which  it  could  not  be  ;  for  this  wood  couM  not  be  parcel  of  the 
rouW  not  manor  of  Woolverton,  and  of  the  other  lands  demifed  with  the  ma* 
ment^^bc^"  ^^^  *  ^^^  ^°^  ^'^^^  *"^  Other  caufes  the  count  was  held ,  infufficient 
caufe'his      by  the  whole  court.     3  Leon.  9.  pi.  23.  7  Eliz.  C.  B.     Tindal 

count  was       y^  Cobb. 
nifufficicnt. 

S.  C.  cneil  Mo.  3S8.  in  Perrot*s  cafe,  as  adjudg^ed ;  and  fays  he  thinks  the  judgment  well 
tiven>  becauf'5  tliere  is  no  nfiety  or  half -part  kfiovm,  andfoHO  place  ceit.iin  where  thfMaJlc  ivas  ajfigntd\ 
but  if  he  had  affigned  the  wafte  in  Bl.  Acre,  parcel  of  the  manor,  in  cutting  trees  there,  though 
his  writ  be  of  .1  demife  of  a  moiety,  yet  the  a^gnment  will  be  good  ;  but  damages  (hall  be  giveo 
jiccordin^  to  a  haif-pirt  of  the  trees,  and  not  of  more  by  this  writ.  It  fecms  if  he  will  bring  4 
new  action  u()on  the  ftatute  of  W.  ».  cap.  2».  when  %  or  3,  kc.  he  iball  recover  treble  damagef 
for  the  other  half -part  of  the  trees. 

/V)db.  121.        21.  In  wafte  the  ^?i\n^\tl  declaredy  ^zX.  feifitus  fuit  cf  the  land 
P*'  H**       and  leafed  it  tg  the  defendant  fqr  ytars^  who  ^mmitted  wajte  ad  exba^* 

UiUtatipiim 
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reJitathnem  of  the  plaint Ijf.     Upon  nul  waftc  pleaded,  judgment  was  Wi  d  a  l  l 

given  for  the  plaintiffi     It  was  aflxgned  for  error,  that  the  declara-  ^ok^sc. 

tion  was  quod  feifitus  fuit,  and  did  not  fay  of  what  eftaie^  and  fo  it  rfiportsdi.« 


might  be  of  an  eftatc  for  life.     Shute  and  Clench  J,  held  the  decla-  Suit  J. 
ration  good,becaufe  the  allegation  of  feifin  is  not  materia),  when  it  ^^i!"?!^^*^ 


iw  tne  1 ^j^^  j^^-. 

of  jeofails.     Gawdy  doubted.     Et  adjornatur.     Cro.  E.  57.  pL  6*  was  help;  4 
Pal'ch.  20  Eliz.  B.  R.    Afton  v,  WhetenaK  by  the  j»a- 

'  tutcofig 

Ellz.  which  Suit  J.  denied  ;  and  that  it  was  adjourned. 

42.  In  error  to  reveife  a  judgment  in  wafte,  the  exception  was,  Ou%  it* 
diat  the  plaintiff  had  affignedthe  wafle  in  a  houfe\  and  by  bis  title  it  ^f''^s''c* 
appeared  that  he  had  only  2  parts  of  the  reverjion  of  the  faid  houfe.  accordmg- 
Sed  non  allocatur :  for  though  he  has  but  2  parts,  yet  he  fnall  punifli  ^r- 
the  defendant  for  wafte  done  in  that  which  was  held  of  the  plaintiff;   [  40O  j 
and  the  mefTuage  being  intire,  he  cannot  aifign  the  v/afte  otherwife^ 
aAd  his  count  was  according  to  his  title.     Cro.  E.  290.  pU  la 
Hill.  34.  &  35  Eliz.  B.  R.  "Warneford  v.  Haddock. 

23.  Lands  were  given  to  A-  and  B.  and  the  heirs  of  their  2  bodies^ 
A.  died  without  ijfue^  and  the  remainder  of  the  half  reverted  t^  the 
donor.  He  brought  wafte  againfl  B.  of  houfes  and  lands  to  hint 
demifed,  and  agreed  that  the  writ  was  good.  But  it  was  queftioned 
if  the  count  fliall  be  general,  or  of  a  half  only,  notwith (landing  that 
both  were  tenants  in  common  of  the  reveriion.  2  Browiil.  133. 
Mich.  9  Jac.  C.  B.     Mallet  v.  Mallet. 

24.  In  wafte  the  plaintiff  counted  that  the  defendant  plowed  up  his 
land,  which  was  pajiurable^if^  fie  fecit  vajium.  After  verdift  for 
the  plaintiff  it  was  moved  in  arreft  of  judgment,  that  the  plaintiff"\a 
his  declaration  does  not  fo  much  as  alledze  a  wafle  doncy  but  leaves  it 
abfolutely  uncertain ;  and  that  the  verdift  does  not  help  it;  for  that 
pnly  fays  that  the  defendant  did  it  modo  &  forma  prout  in  narra- 
tionc.  Now  the  ploughing  of  pafture  may  or  may  not  be  wafte,  and 
to  make  it  fuch  it  ought  to  have  been  fo  time  out  of  mind  j  and  it  is 
not  enough  to  fay  that  it  was  pafture-ground  diu  ante.  Jones  J. 
faid,  that  arable  :uid  pafture-ground  are  convertable,  and  what  is  the 
one  this  year,  may  be  the  other  the  next,  and  the  law  does  not  (b 
much  difringuifh  j  and  therefore  judgment  was  ftayed.  2  Show.  8^ 
pi.  4.  Pafch.  30  Car.  2.  B.  R.     Gunning  v.  Gunning. 

25.  The  declaration  was  that  the  defendant^  who  was  leflee,  did 
fell  the  treeSy  &c.     And  this  was  held  not  good,  without  faying  that  hi 
cut  them  down,  &c.     Clayt.  Rep.  J26.   pi.  225.   Mvch  1647, 
Ward  V.  Waddington. 
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«««{^*I  (B-  a.  2)     Proce/s  and  Proceedings 4 


♦  If  the  d!^. 
fcndata  be 


1.  13  -f.  I.  15*  N  A  C  T  S,  that  y  ^Zf  manner  ofwafle  done^  to  tbi 
cap,  14.  "^-^  damage  of  any  per JQn<itberejkall f ram  hcncefzrtb  be  wa 
'^''t^'T-  /•  w^^'^  ^Z*  prohibition  awarded^  but  a  writ  offummons ;  •  6  that  he^  &f 
asperad-  whimi  complaint  u^JhaU  anfwer  for  wajte  done  at  any  time.  And  if 
venture  he  he  come  not  after  the  fummons^i  he  Jhall  be  attached '^  and  after  the  «/- 
ftSroScd,  tacbment  bejball  be  dl/lrained. 

nor  any  octier  writ  ferved  wliereby  he  might  have  notice,  yet  a  writ  of  enquiry  of  w^fie 
iliall  be  awarded  by  this  branch  ;  for  here  it  is  hoc  fpecified  that  ilTues  (hould  be  rccumeJ,  Sec  hoc 
{enerallyy  and  by  the  writy  the  wafte  (hall  be  inquired  of  by  the  oMlx  of  la  men,  vbhereiLe 
defendant,  or  any  for  him,  may  attend  if  he  will » and  the  jurors  may  find  againfl  the  ptainriTf* 
z  Inft  389. 

Ifthede-  -^^  '/^'  ^ome  not  after  the  dljirefsy  the  Jhertff  Jhall  be  commanded 

fcndant  ^-  that  %  In  proper  perfon  he  Jhall  take  with  htm  12,  <Jc.  and  Jhall  go  to 
^d&  the  place  waM 

and  bliadi^  and  after  makti  default ^  tlie  plaintiff  fhall  not  by  this  branch  have  a  writ  to  inquire  of  the 
waue,  becaufie  it  is  out  of  the  words  and  purview  of  this  aCl.    i  In(l.  390. 

J  Hei'c  are  three  things  to  be  obferved,  ift.  Tlat  the  iheriiF  ought  to  go  in  proper  perfon  ;  A>r 
that  tliough  in  rci  veritate  he  is  no  judge,  yet  this  writ  is  in  nature  of  a  commi(nua  unto  binti,  an*l 
he  is  in  loco  judicis,  and  therefore  he  ought  to  go  in  propria  perfona.  2(Uy,  Wliere  fome  have 
Iwlden  that  th«  flieriff  may  inquire  upon  this  writ,  by  the  oath  of  f  6  or  8  {verfons,  it  appears  that 
there  ought  nrA  to  it  under  12  ;  for  the  words  of  this  branch  are  afTumptis  fecum  la;  yet  this  is  but 
an  inqueft  of  office ;  for  it  is  taken  fans  mife  des  parties ;  that  is,  without  any  ilTue  joined.  3dly, 
The  (b/tv'\fLm!tfi go  ad hcum^vuJ!atHm^  together  'u/itb tU  juror ij  and  view  the  fame;  for  ifta  cadunt 
pocius  fub  vifu  quam  fub  auditn.     2  I  nil.  390. 

\  It  was  agreed  by  tlw  v/hole  court,  that  if  6  of  the  jury  arc  examineil  upon  a  voire  dire, 
if  they  Iiave  fcen  the  place  wafted,  that  is  fufficient;  and  the  reft  of  the  jury  need  not  be  ex- 
aibined  upon  a  voicr  due,  but  only  to  the  priocipaL  Godb.  209.  pi.  29S.  Mich.  1 1  Jac.  in  C.  B. 
Gage  V.  Smith. 

♦[491] 

If  the  nvajlt  And  Jhall  inquire  of  the  wajle  done^  and  Jhall  return  an  Inquejl ; 
be  tfjfigfudm  and  after  the  inqueji  returned  they  Jhall  pafs  unto  judgment',  like  as  it 
ol^'ihcriff ''  "  contained  In  thejlatute  of  Gloucejler. 

and  the  juror  f  muji^tw  a/I  fife  phces  tuafied  in  ev€ty  of  the  tctvntf  hvt  he  may  infuirs  th^rt'ff  in  /wy  oisr  cf 
the  towns  i  and  tins  copulative  doth  fo  knit  the  words  together,  as  he  cannot  inquire  of  it  m  a  fo- 
reign to«vn.     2  Inft.  390. 

View  in  wafte  for  the  affefling  of  damages,  (hall  be  of  every  pared,    Agreed  by  alL    D.  204*  a. 
ACarig.  pi.  I*  cites  Pafch.  41  £Iiz.  C.  B.    Letchford  v.  Sanders. 

2.  Wafte  again  ft  two  by  the  bljhop  ad  exharedatlonem  ecclejiit^  and 

procefi  continued  till  the  grand  dlftrefs  returned^  and  the  one  came^  and 

the  other  made  default^  znAhc  who  appeared  was  compelled  to  anfwer 

alone  i  for  the  procefs  is  detennined  againft  the  other.     Br.  Wafte^ 

pL  99.  cites  39  E.  3. 15. 

In  foch  3.  If  Aciffue  be  taien  out  of  the  point  of  the  writ,  as  upon  con^ 

fu^*  ouKht  fi^^^^^^^^'i  releafe,  or  the  like,  there  needs  not  the  view,  or  claim  of  the 

DOC  to  have  view  in  venire  facias  j  for  the  wafte  is  not  denied,  but  where  bar  is 

the  view  of  pleaded ;  fo  in  affife;  per  Pigot,  quod  non  negatur.   Br,  Wafte,  pU 

to  inquire  of  that  but  of  damages.    D.  ^04..  Mnrg.  cites  it  adiudged  H'l'.  3^  Eliz.  Anon.  ■ 

But  by  AaderfcB  and  Walmikyi  if  the  iiTue  be  joined  upon  fuch  coUatei  al  point,  as  whether  be  en- 
tered 
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ttred  as  executor  or  as  legatee,  yet  the  jnroi's  ought  to  have  the  view  for  the  !;tv!ng  of  da- 
niases;  fo  if  the  waOe  be  cocfelTed  or  found  by  vcrdidl,  butotherwife  if  it  be  at'jad-cd  upon  dc- 
puirrcr}   but  Glanvil  contra.    P.  204.  Marg.  pi.  i.  cites  Pafch.  41  Eliz.  C.  B.     Letchford  v* 

Senders. 2  And.  m-^.  pi.  ^o.  S  C. Cr^  E.  690.  pi.  26.  S,  C. Poph.  194.  S.  C. 

Brownl.  »4i.     Laftihrook  v.  Saunders,  S.  C.  [but  in  neither  of  the  Lift  mentioned  books 

4lues  die  S.  P.  appear.] 

4.  ItXTin^axonof'wzfiethe  jurors  Jhall  have  a  view  of  the  place  ^^^j^.*" 
wafted,  &c.  as  an  incident  to  the  adlion  of  wafte  ;  for  in  the  aiftion  fi^e^vi'h^le 
at  the  common  law  the  jurors  ihould  have  had  the  view.     2  Inft.  Court,  if 
-300.  V^*  '"7  ^« 

•^  fwor  n  that 

ihy  hicnt,  the  plicr,  it  w  fufiicient,  a/tbougb  thty  be  rsttfunyn  that  thiy  fnu  ;*/,  and  although  that  the 
place  wafted  be  fliewed  tvii>«  jury  bi  the  pLthitif  i  f^rv^nttj  yet  if  it  be  by  th  c»mtnamd4itfmt  of  the Jher\^\ 
U  is  as  fuflicient  ;)s  if  Che  fame  liad  been  (hewed  unto  them  by  the  llieriff  himfelf.  Godb.  209.  pU 
298.  Mich.  1 1  Jac  in  C.  B.    Gage  v.  Smith. 

5.  In  an  adion  of  wafte  there  (hall  beyawwi««f  andjeverance\ 
for  the  writ  is  ad  exhxredationem,  and  the  a£lion  of  wafte  is  a  plea 
real,     2  Inft.  307. 

6.  Though  the  view  in  a<Piion  of  wafte  was  not  returned  on  the 
procefi  on  tuhich  the  fif^  Jurors  appeared,  and  were  fvvorn,  and  tried 
the  $JJue  \  yet  it  was  refolved  to  be  good  enough,  becaufc,  although 
the  jurors  ought  to  have  the  view,  yet  it  was  not  necejj'ary for  the  of^ 
ficer  to  return  it^  but  the  Court  on  the  trial  ought  to  examine  th*:  matter, 

whether  the  Jurors  have  had  the  view  or  not  •,  for  on  the  trial  fix 
jurors  at  leaft  ought  to  have  had  the  view,  or  clfe  the  jury  fliall  not 
be  taken,  cites  9  H.  6.  95.  b.  And  in  '24.  E.  3.  26.  a  day  of  conti- 
nuance was  given,  co  tjuod  the  jurors  had  not  the  view,  &  iiite- 
rim  videant,  &c.  And  in  an  ajjifi  the  view  of  the  jurors  is  requiftte ; 
but  it  is  never  returned ;  for  perhaps  neither  the  ftierifF  nor  the  of- 
ficer knows,  whether  the  jurors  have  had  the  view  or  not.  For  the 
words  of  the  writ  are,  et  interim  videant^  &c.  and  not,  et  interim 
haberi  fac  vifum.  So  that  the  jurors  may  view  the  place  wafted 
when  the  officer  is  not  prefent,  and  therefore  the  officer  is  not  obliged 
to  return  the  view,  but  it  ought  to  be  examined  on  the  trial  and  the  T  4,02  1 
party  may  make  his  challenge  to  the  jurors  for  that  caufe,  if  fix  of 
them  at  the  leaft  have  not  had  the  vicwj  and  if  the  officer  had  re- 
turned that  they  had  the  view,  yet  if  it  appeared  on  the  trial  by  ex* 
amination,  that  they  had  not  had  the  view,  the  return  would  be  to 
no  purpofe,  nor  conclude  any  of  the  parties,  plaintiff,  or  defendant. 
2  Saujid.  254,  255.  Mich.  22  Car.  2.  Greene  v.  Cole. 

7.  4  fcf  5  Ann,  cap.  i6.y]  8.  enacSs,  that  in  any  anions  in  any  of 
her  majefiy^s  courts  at  Wejiminjier^  where  it  Jhall  appear  to  the  Court 
that  it  will  be  necefj'ary  that  the  jurors  Jhouul  have  the  view  of  the  place 
in  quejiiony  the  Courts  may  order  fpecial  writs  ofdijlringas  or  habeas  cor- 
poray  by  which  the  f}}eriff  or  ether  officer  Jhall  be  commanded  to  have  6 
aut  ofthefirji  12  of  the  jurors^  orfome  greater  number^  at  the  place  in 
quejtiony  fome  convenient  time  before  the  trials  who  Jhall  have  the  matters 
in  queflion  Jhewn  to  them  by  two  perfons  in  the  writ  named^  to  ht  ap^ 
pointedly  the  Courts 
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(B.  a.  3)    Pleadings. 

J.  T  N  wafte  againft  tenant  for  years  of  the  leafeofthe  plaintiff'  him-^ 
*  felf  the  defendant  ^/^^^^//  that  the  plainiin  nil  habuU  in  icne-^ 
mentis^  but  jointly  with  his  wife  in  tail^  i^e,  and  held  a  good  plea. 
Theloal's  Dig.  lib.  11.  cap.  44.  f.  6.  cites  4  E.  3.  -Iter  Darby, 
Brief,  747. 

2.  In  waftc  againji  baron  and  feme  on  a  leafe  to  them  both  inaeU  by 
the  plaini'tjf's  father^  the  tenants  pleaded  that  the  plaintiff  s  father 
ne  leffa  pas  to  them  modo  &  formaj  &c.  and  held  a  good  plea.  The- 
loal's Dig.  lib.  1 1,  cap.  52.  f.  25.  cites  Pafch.  6  E.  3.  260. 

3.  In  wafte  againji  tenant  in  dower ^  (he  piaded  a  grant  made 
to  her  by  the  heir  to  hold  without  impeachment  ofwajle^  and  averred 
that  he  had  affets  by  defcent ;  and  the  opinion  was  that  it  is  no  plea; 
for  the  ftatute  of  Glouc^er  fpeaks  of  warranty  with  affets  to  bar  the 
tail,  and  not  of  grant  with  affets^  Br.  Wafte,  pi.  76,  cites  38 
E.  3. 23. 

4.  Jt  was  agreed  that  the  ^«>fliall  not  have  a<3ion  of  wafte  gf 
wajle  in  the  time  of  his  father.,  but  in  his  own  time,  and  iflue  taken 
accordingly.  Br.  Wafte,  pi.  76.  cites  38  E.  3.  23. 

Br.  Mon*         ^,  In  wafte  by  h?m  in  remainder,  he  ou^X.to  Jhew  deed  of  remain-; 
firans,pl.     ^^^^^^  fo  he  did.  Br.  Wafte,  pi.  28. cites  42  E.  3.  19. 

5.  C— «He  (hall  (hew  thft  deed,  if  it  be  dtmmded  by  the  tenant ;  biit  per  Finch,  he  need  not  (hew 
it  till  then.     Br.  Monilran;:,  pi.  15.  cites4i  E.  3.  2^«         S.  P.  Br.  Variancey  pi.  loS.  cites  10  H* 

6.  8.    For  this  ai5lioii  i/»  nut  properly  founded  upon  the  deed. 

Br  Wafte,         6.  In  wafte  the  plaintiff  ^^z/;^/^^  upon  a  leafe  for  years  by  him  made 
pl.^27.citcs  ^Q  ^j^g  defendant,  and  that  he  did  wafte;  and  the  defendant  was  not 
fuffered  to  fay  that  he  did  not  leafe  for  term  of  year  Sy  but  that  he  did  not 
leafe  modo  ^  forma^  &c*  For  if  he  leafes  for  life  or  in  fee,  the  defen- 
dant may  plead  it,  and  traverfe  the  count,  &c.     Br.  Negativa>  &c. 
pi.  7.  cites  43  E.  3.  13. 

7,  Wafte  againji  A.  of  tenements  which  he  held  of  the  leafe  §f  E» 

Br.  Nonte.  ^^  f^y^  them  for  term  of  life  of  the  leafe  of  his  father.  The  defend^ 
iiure,pl.^5  /•  •  »    7    .  »-'  f     I*.     ^1 '^     '^     I        ^    -^         -If       /-^i  •    . 

f  ites  44  E.    antjatd  that  he  had  *  nothing  tn  the  tenements  the  day  of  the  writ  pur* 

3.21.—  chafed^  nor  ever  after ^  but  £.  was  and  is  tenants  judgment  of  the 

•  Br.  Non-  ^^[^^  &  non  allocatur,  by  which  hefaid  that  E.  was  tenant  the  day 

7.  cites  40  cfthe  writ  purchafedy  abfque  hoc  that  he  ever  ary  thing  had  cf  the- leafe 
E*  3*  33.  ofE.  which  was  held  a  good  plea,  and  the  other  maintained  his  writ; 
r  4.0 '^  1  ^"^^  nota,  and  yet  non-tenure  is  no  plea  in  wafte,  but  it  feems  that 

L  Ty  ^  J   ji^jg  amounts  to,  that  E.  non  dimifit  modo  &  forma,   Br.  Walic,  pi. 
35.  cites  44  E.  3.  5. 

8.  Wafte  to  part ;  the  defendant  pleaded  that  the  tenants  died  in  the 
lajl  pefilence^  and  he  could  not  yet  find  new  tenant  S'^  and  as  to  a  grange 

that  the  plaintiff  by  indenture  is  bound  to  deliver  timber  to  him  for  repa-" 
ration  infuch  a  wood^  and  did  not ;  judgment,  &c.  and  there  it  is  held, 
that  if  it  be  upon  the  land  leafed  he  may  take  it,not\vithftanding  the 
indenture,  and  therefore  this  is  no  bar  5  by  which  he  faid  that  then 
was  no  timber  upon  the  land  leafed^  and  that  th^  woi>d  iout  of  which, 
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ice  is  not  in  his  leafe  i  hy  which  the  pUintifrtpEed  that  hi  •fftfii 
timhery  and  tbi  plaintiff' would  not  take  it  unUfs  hi  could  have  more^ 
^fvhicb  hi  had  no  need  of^  Prift,  and  the  others  e  cx>ntr2L  Br.  Wafte^ 
pU  36.  cites  44  E.  3.  21. 

9*  In  wafte,  the  tenant  faid  that  a$  to  the  wood  it  is  excepted 
in  the  deed  rf  Imfiy  and  Jo  m  dimitta  pas ;  but  he  anfwered  to 
dlie  remainder ;  and  die  plaintiff  Jaid  that  he  leafed  the  wood  by 
another  leafcy  and  the  others  i  contra.  Br.  Wafte,  pL  38.  cites  44 
E.  3.  34-35. 

10.  tVhere  the  tenant juftifies  the  abatement  of  Jo  many  trees  for  re^ 
farationsy  the  other  mayjay  that  hi  abated  Jo  many  man  bifidcs ;  per 
Cur.  Bn  Wafte,  pi.  38.  cites  44  E.  3.  34.  35. 

1 1.  Wafte  agatnft  Unantfor  term  rflifi  of  his  leafcy  who  faid  that  JJT"^*^*** 
thi jplaintiff  had  nothing  in  nvtrjion  \  and  admitted  for  plea,  without  i^lt^X!'/^ 
anfufiring  to  the  Uafiy  and  without Jbewing  how  the  reverjion  is  out  of  upwafift 
hm.    C&od  minim  !   Br.  Wafte,  pi.  45.  cites  46  E.  3.  20.— But  '<»  '* /j<A<r 
contra  811. 6.  IS.  -:^,':^^^^ 

hnri  oftht  methtr  %  the  tnumtftai  that  be  SJcontumed  lo  R.  in  the  life  oftbefrm^  abffM  he  that  the  pi  tk* 
Br.  Waft^  pU  S5.  cites  s'h.  6.Tf^  {,  pt  Br.  l^uble,  pi.  42.  cites  8*H.  6  i%,«  And  in 


H.  6. 13. 

Kkm  en  h  ftverfim  is  t  good  plea  in  wafte,  per  Benomond.  And  Walrofley  took  a  Hvtrfaf  M»hen 
the  njnaJU  is  krtu^hymj^fi  lefir  Immftlfi  and  when  it  is  brought  by  the  grantee  of  a  reverfion ;  in  the 
one  cafe  it  is  Rood,  but  not  in  the  other  1  and  cited  5  H.  5.  is.  Br.  Wafte,  72.  and  46  E.  3.  20.  Br. 
Wafte  45.  And  noce^  if  they  warranc  that  difference,  the  reafon  is  becaufe  of  the  contra^  and  prl<* 
vit?  between  the  parties  at  the  making  of  the  leafe.  Noy  53.  Ardeu'tcafe. 

In  adUon  of  wme  brought  by  the.Uflbr  againft  the  leflfee,  the  leiT^e  U  rtfptfl  ef  fnvity  cannoC 
plead  riens  enle  reveriion,  but  he  muftlhew  how  and  by  whnt  means  the  revertion  is  divefted  out 
of  lum ;  but  if  thtrrmtetofa  rtverfim  brings  an  afhui  of  v/afie^  the  leilee  mcy  plead  generally  that 
he  has  nothing  in  the  reyerfion.  Co.  Litt.  356.  s.  (h) 

12.  Uponr/fW/rjfinwafteijf/fe^tt//,and  writ  of  inquiry  of  wafte,  Br-Scire 
&c  the  plaintiff  fuid  execution  by  U:ire  facias ;  and  the  defendant  Jaid  ^^^* 
that  the  day  oftii  writ  purchafed  hi  was  -oilltin  to  J.  A^  ann  held  in  t.  c 
wlleinagiy  and  yet  holds ;  judgment  if  execution  \   and  the  beft 
opinion  was,  that  it  is  no  plea ;  for  it  is  afpecial  non-tenurcy  tihich  is 
wpUa  in  wajii  nor  in  fcire  facias,  &c.    Br*  Wafte,  pi.  51.  cites  48 
£.3.18. 

^  13*  ^id  juris  elamat ;  die  tenant /hewed  bow  the  grantor  leafed  to 
him  by  indentun  Jhewn  to  the  court  j  or  40  yearsy  and  granted  to  him  to 
repair  the  boufe  within  thefirjl  yeor^  zvkd  Javing  to  him  the  advantage 
of  thi  indenturiy  if  thi  koufe  after  fails  in  his  defaulty  ready  to  attorny 
and  the  attornment  taken  accordingly,  and  the  iavtng  entered  of  re- 
cord; and  diis  feems  to  be  a  bar  in  wafte  after.  Br.  Wade,  pi.  53. 
cites  48  £.  3.  31.  32. 

14.  Wafte  againft  tenant  for  Ufey  and  affizned  the  wafte  in  a  grangey    T  .{^a  ] 
hally  and  cotage  \  and  as  to  the  grange  and  hall  the  defendant  Jaid  that  ^^  .^  ^ 

Vol.  JCXII.  N  n  they  ^^^  Ji 
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wafte,  thai  they  Were  feehky  and  the  timber  pertjhedat  thetinuofthe.dimfe^fh  that 

the  boufcKvai  ff^gy  couldnot ftond^bywhtch  they  feU\  and  t9ibe  cotage  that  theptain^ 

th^lobe  tiff' made  it  after  the  leafe  without  gree  efthi  defendant';  judgment  fi 

di^mfc,  and  acbio,  and  admitted  for  a  good  plea  \  and  it  is  no  replication  for  the 

thereof  fitL  plaintiff  to  fay  that  the  dcpndant  by  his  deed  bad  covenanted  to  repair 

pl?i  ?oJcites  '^'  ^^^fi  '^  ^^  S^^^  pllg^f  ^J  ihcy  Were  at  the  time  of  the  dcmfe ; 
12*  H.8. 1,  for  of  this  lies  covenant ;  for  it  requires  but  finglc  damages,  ana  of 
. 0)-tbM    wafte  lies  treble  damages;  quod  nota.     Br.  Wafte,  pi.  54.  cites  49 

the  houfe  F    •»    t  o  * 

•rtreeifcll       -^^  i«  *' 

ty  wind  t  temprfi*  Ibid.  ' 

1 5.  Wafte  againft  tenant  for  years  of  the  le^e  of  his  mte^tor  rfuuffti 
in  a  hall^  kitchen^Jtabk  and  oaks  \  znaas  to  the  hall  the  d^endant  Jaidy 
that  the  anceftor  jold  it  in  his  life-'time  to  71  P«  who  fidiid  it  dmvn  af- 
ter the  death  of  his  anceftor  \  and  as  to  tbtftabUy  tMt  the  titsAgr  was 
putrifiedin  the  life  of  the  ancejior^  which  fell  in  the  time  oftkt  ancrf-^ 
tor ;  and  as  to  the  oaisy  that  be  cut  them  for  tbijlable^  and  made  a  nem 
Jlable  ofthemy  and  as  to  the  reft  no  wajfie  done  \  and  as  to  the  ikle  of 
the  halt  the  whole  Court  was  againft  the  plaintiiF  except.  Hank,  and 
per  WW^lfthe  ancefior  was  tenant  in  tally  the  fide  or  gifi  was  eobur-* 
able  to  be  avoided^  but  of  fee-Hmple  not ;  and  it  is  not  (^d  precifelv 
that  the  heir  in  tail  (hall  avoid  it.    Br.  Wafte,  pi.  67..  cites  11  iL 

4-  32- 

S.p.  For         16.  In  wafte  the  defendants y^/^,  as  to  the  grange  that  the  metety 

per  Hull,  yjas  decayed  before  the  leafe^  and  the  other  moiety  was  uncovered  by  tern* 

[s*an  "he  ^'  ^^  ^f^^  ^*'  defendant  could  repair  it  the  plaintiff  entered  and 

matter ;  wosfeifed  the  day  of  the  xvrit  purchajed  \  jud«;ment  fi  aftio ;  and  per 

for  the  Hank,  the  laft  ^a  is  double^  the  tempeft  and  the  entry  ;  but  HiiH  cqq- 

If"!^fti    ^     Br.  WaAe,  pi.  69.  dtes  la  H.  4.  S. 

vnleCs  the  defendant  permits  the  timber  10  rot  after  the  tempelt    Br.  Double  Plca>  [>I.  30^ 
cites  S*  C. 

17.  Where  a  leafe  is  upon  condition^  that  if  the  tenant  fuffers 
wafte  be  may  enter^  there  he  cannoc  enter  for  uncovering  by  cem- 
peil,  unlefs  he  fays,  that  the  kfjee  had  ftMcient  time  after  to  repair 
it,  and  did  not ;  per  Hull,  clearly.    Br.  Wafte,  pi.  69.  cites  z 2  H. 

i8.  The  plaintii^  alleged  wafte  In  exile  of  a  vilUln^  the  defendant 

demanded  judgment  of  the  writ,  becaufe  he  did  not  Jbew  In  wbattlace 

he  exiled  him,  &  non  allocatur;  for  it  is  no  pica  quod  non  exilivit^ 

'  or  quod  nonfuccidit  arbores,  but  ftiall  fay,  no  wafte  done  prout,  &c« 

Br.  Wafte,  pi.  9.  cites  6.  H.  6.  42. 

10.  The  defendant  pleaded -to  the  writ  becaufe  the  wafte  ie  irought 
in  A.  and  \\^faid  that  there  are  two  AJs  and  none  without  addition  \  and 
no  plea  per  Cur.  For  thit plaintiff Jhalli'ecover  per  vlfumjuratorum^ 
quod  nota.    Br.  Wafte,  pl«  9.  cites  9  H.  o.  42. 

20.  Wafte,  that  he  permitted  a  houfe  to  he  uncovered^  by  which  iba 
timber  became  rotten  and  corrupt.  Markham  faid,  the  day  of  the  writ 
purchafed  the  houfe  wasfufficlently  repaired ;  and  the  beft  opinion  was, 
that  it  is  no  plea }  for  it  is  in  a  manner  double,  the  one  that  if  tHe  wafte 
yf2&  done  that  it  is  aniendedi  and  the  odier  that  there  never  was 

Wjdle. 


wafte.  But  if  he  YizA  [aid  that  afier  thi  wdfte  it  ivas  Jiijtetintfy  r#» 
faired^  before  the  writ  purchafed^  it  feeins  to  be  a  good  plea.  Br. 
W^fte,  pi.  86.  cites  19  H.  6.  66.  ... 

5ti»  Watte  againfi  tenant  in  dcwer  in  land  in  D.  quas  tenet  ett 
isrreditate  of  the  plaintiff.     The  defendant  faid  that  N.  father  of  the 
plaintiff'^  wbofe  heir^  &c.  infcoffed  IV,  infee^  a^fque  hoc  that  Jhe  held  ^ 
in  dawer  ex  i^reditate  of  this  plaint  ^ff\  and  then  well,  by  reafon  of 
die  travcrfe.     Quaere  if  riem  in  reverfton  had  not  been  a  good  plea,  f  j^Qt  1 
Br.  Travijrfe  per,&c.  pi.  363,  cites  20  H.  6.  19. 

22.  Wafte  againft  y,  JV,  chaplain^  and  counted  that  he  leafed  for  Br.  Tra- 
■    ^    ~^ ilia 


term  cf  life  by  deeiy  Thp  other  jaid  that  iherf  it  in  the  fam^  vill  a  col--  *®*  *^*  ^^» 
lege^  called  the  Hoipital  of  Mary  Magdalen,  cf  which  college  the  te-^  Stessic^ 
nemints  where^  Sec*  areparcel^  tvhiih  of  ancient  time  has  been  founded  Thcloal's    . 
of  a  tnafter-i  brothers  andfifters  j  and  that  the  plaintiff  and  all  his  an^  I^'g- 1-^*  J^« 
cjftgrs^  and  oil  thofe  whofe  eft  ate  he  has  in  the  manor  of  D,  have  ufcd^  icTai^  ' 
if  me  out  ofmind^  when  the  mafter  diesy  to  put  in  another  mafter  without  S.  C 
prefentation  to  the  ordinary^  ;|nd  the  hofpital  voided  by  the  death  <f  JS. 
and  the  plaintiff  by  the  deedy  ^c.  gave  and  granted  the  feud  hofpital  ^' 
thf  defendant  babend^  fer  term  of  bis  life^  and  was  put  in  peaceabfe  pof^ 
feff^ny  judgment  ii  aaio.     And  the  oeft  opinion  of  tl)e  Court  was, 
that  it  is  no  plea ;  for  he  does  not  anfwer  to  the  leafe  of  the  plaintiffs 
for  this  matter  is  only  a  prefentation,  and  he  has  no  livery  of  feiliii 
^s  upo;i  a  leafe,  nor  the  fee  or  frankte/iement,  or  reverfion,  is  not  or 
ever  was  in  him  who  made  the  collation,  hut  retted  in  the  houfe* 
Qt^od.nota*     Br  which  the  defendant faid  04  above^  abfque  hoc  that, 
the  plaintiff  leafed  for  term  oflife^  prout^  iic.     Br.  Wafte,  pi.  87. 
cites  21  n.  6.  t. 

23.  Wafte  in  10  a&es.  The  defendant  laid  that  the  plaintiff 
gave  them  to  /I.  C  and  commanded  the  defendant  to  cut  and  de* 
liver  them  to  the  faid  R»  C  by  which  he  did  (o^  judgment  fi 
a(5tio.  Tiie  plaintiA^^/V /i^/3/  he  did  siot  cut  by  his  command.  Per 
Newtoii  &  P^fton,  this  is  negative  pregnant,  by  which  hcfaiifthat  hi 
did  not  command  him.  Quod  nota.  Br.  Negativa,  &c«  pL  ^l.  citef 
21  H.  6.  4. 

24.  Where  a  leafe  is  by  deed  witho'ut  impeachment  ofwafte^or  by  Br.  Barren . 
grant  to  be  difcharged  of  wafte^  all  by  one  and  the  fame  deed^t  P^-  8«>-crt«« 
tenant  may  rebut ^  and  plead  in  bar  by  it,  znijhall  not  be  drove  to  Brooke  fmyi 
bis  writ  of  covenant,  per  Pa(ton>  quod  Fulthorpe  &  Afcue  J.  con-  it  feems  to 
cellit.  Broolce  makes  a  juare  if  he  (hall  be  drove  to  writ  of  co«  him.  chat  if 
venant,  if  it  be  granted  by  another  deed.    Br.  Wafte,  pL  89.  cites  {^%^tnaiw 

2i  H.  6.  46.  therdec^y 

U  may  weU 
be  pleaded  m  bw  aJtf»». 

25.  H^ere  the  defendant  juftifies  the  wafte  for  cutting  9f  ajhes  for 

fire-booty  he  ought  tojurmife  that  there  was  no  underwoods  upon  the  land^ 

&c.     And  the  fame  law  feems  to  be  %vhere  he  takes  beech  fs  or  other 

trees  which  are  tinAer ;  by  the  bcft  opinion  of  the  Court.  Br,  Wafte^ 

pi.  89.  cites  21  H.  6.  46. 

26.  Wafte  /«.<?  boule^and  alio  in  a  woody  by  which  he  cut  the  trees  la  fwiil*^ 
find  fold  them^  &c.     The  defendant  as  to  the  houfefaid  that  ng  wafte  for/r«« 

N  n  a  don^,  '"*  '^ 
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fitd,  the  dtone,  and  to  the  tras  that  the  houfe  was  ruinous  in  groumfeb  at  tin 

roiS*^*  time  of  the  demife^   by  which  he  cut  fir  reparations^   and  put  tbt 

fwerto  trees  in  the  grounfels.     And   per   Cur.     This    is    a   good  plea 

hub ;  for  where  the  plaintiff  counts  generally  of  cutting  of  trees  without  more. 

iravcf^ibie-  ^"^  contra  where  be  counts  of  fale^  as   here ;   for  there  he  foaU 

andaUmic  '  anfwor  to  the  fale^  by  which   Cateiby  juftified  as  abovej  MfUt 

ihAhecuts  hoc  that  he  fold  thenty  zni  good  rtafon;  for  the  writ  of  watte  is 

*"d  h^'*  ^"^  ^'^^  liceat  alicui  vaftum,  venditionem  ieu  deftrudionem  fa- 

them  again.  Cere  in  terris,  donubus,  bofcis,&c,    Br.  Wafte,  pL  Ii2.  cites  5 

iind^>  £,  4«  100. 

ftows  them 

upon  tlie  repairs  of  the  houfe,  yet  the  tort  which  is  fuppofed  in  the  (ale  is  not  anfwered ;  per 

Montagfue.    And  Knightly  feemed  to  be  of  tlie  fame  opinion,  and  he  ought  alfo  to  conclodethaft 

it  is  the  fame  wafte.  0. 15.  b.  36.  a*  pi.  33,  34.  Trin.  19  H.  8.  in  cafe  of  Maleverar  ▼•  Spink^-« 

J)k  90.b.  pU  8.  Mich,  i  Mar.  in  cafb  of  Met v in  v«  Lydaw 

27.  Ne  venda  pas  is  no  plea^  but  JhaU  ju/iify  as  in  the  plea  above^ 

abfque  hoc  that  hejold^  orjhallfay  no  wafte  done  gemralty^  Br.  Wafte^ 

pL  III.  cites  5  £•  4*  100.  Per  Choice  J. 

r  AgS  1       28.  In  trefpafs  it  was  agreed,  that  tenant  for  years  may  cut  wod^ 

but  it  was  doubted  of  tenant  at  wilL    But  it  feems  that  as  long 

as  tenant  at  will  is  not  countermanded,  he  may  cut  feafonaUe 

wood,  &c*     Littleton  faid  then  he  ought   to  fay  that  they  have 

ufed  fuch  cujiom  in  the  country  to  cut  underwoods ;  for  otherwife  tht 

juftihcation  is  not  good.     Quxre  inde.     Br.  Wafte,  pi.  114.  cites 

8  E.  4.  6.  7. 

Theleflnr         ^9-  WzRe  again/t  tenant  for  life  for  digging  clay,  viz.  graveL 

wjsfeiicdin  The  defendant  juftified  by  command  of  the  plaintiff     And  die  beft 

hls'ieaJe  did '  ^^"'^'^  ^^^  ^^^  *^  *'  "^  p'^^*  ^^^  *^  ^^"^^  himfelf  Cannot  jtt(^ 
not  except  tify  to  dig  ity  dierefore  his  command  is  void;  as  if  I  command  J. 
thegmveiy  S.  to  kill  my  father,  which  he  does,  I  fhall  have  appeal;  and  ia 
*"^^***nd  formedon  writ  of  eftrepement  is  delivered  to  the  tenant,  (^he  de- 
during  tiie  mandant  cannot  command  him  to  cut  the  trees,  but  the  cftrepe^ 
leafe  is  not    ment  lics ;  for  thofe  cctmrnands  are  void.    Br.  Wafte,  pi.  108.  cites 

gOo»l.  And     J  fj    -    ,^ 

fendy  this  gravel  is  part  of  the  inheritance,  and  he  cannot  grant  his  inheritance  by  parol  only  wttl^ 
out  deed.    See  the  year-book. 

Ibid,  fays  jo.  In  wafte  the  defendant  pleaded  accord^  that  he  fliould  repair 

»weda^  the  flood-gates  of  the  mill,  which  he  has  done,  and  no  plea;  for  in 
t3  H.  7.20.  adlion  penonal  or  mixt,  the  accord  is  no  plea ;  and  this  by  judgment, 
but  not  ad--   fir.  Accord,  &c.  pi.  13.  cites  11  H.  7.  13. 

judged ;  t«it  ^ 

the  beft  opinion  is  that  it  is  no  plea.  S.  C.  cited  Arg.  9  Rep.  78.  a.  in  Peytoe's  cafe,  Mich.  9 
Tac.  C.  B.  B41C  IblJ.  78.  h.  The  Court  faid  tbat  the  cafe  of  x  i  H.  7.  1 3.  h.  was  ill  printed  1  for,  ift. 
If  it  had  been  adjuilged  really  in  i  x  H.  7.  the  fame  cafe  would  not  have  been  argued  again  in  13  H. 
7.  a.  And  in  16  H.  7.  tit.  Warranty  97.  in  Fttzh.  it  W9S  held  that  in  a^ion  of  wafte  againft 
ieflee  ft>r  yews,  accord  is  a  good  plea ;  which  the  fame  judges  wonld  not  have  dooe  if  tliey 
themfclves  had  adjudged  the  fan.e  cafe  to  the  contrary,  in  fo  ttifsn.  a  time  before;  and  that  diligent 
fcarch  liad  he^  made  by  the  prothonotanes  for  the  record  of  the  faid  cafe  of  1 1  H.  7.  and  no  fiicii 
could  be  found.  And  that  in  Hill.  6  E.  6.  reported  by  fcrjeant  Bendloes,  [Bendl.  35.  pi.  60]  ilut 
ill  a^ion  of  wafte  againft  leflee  for  years,  accord  is  a  good  pica.— —An  accord  is  no  plea  to  an  ac* 
tion  of  wafte  In  tht  unct,  a  Jnft.  307.--— S.  P.  Bccaufe  the  a^ion  is  mixed  with  the  realty,  and 
therefore  is  nu  bar  for  the  perfonalty;  for  omue  majus  trahit  ad  fe  minus.  6  Rep.  43.  b.  44.  a« 
Mich.  3  Tac.  C.  B.  in  Blake*s  cafe.'  Cro.  J.  xco.  pi.  29.  in  the  cjfe  of  Ald>eo».  Magnc^S.  C.  it 
was  faid  by  Daniel  J .  thai  in  wa^e  ^gainfi  utkmt  for  jears,  accord  is  a  good  plea  )  bat  net  ^^mh/!  CoMivr 
fir  iifi, 

31.  Wafte 


jr.  Wafte  was  affigned  in  bofcisj  viz.  infu£cld<ndo  (^  venJinJf 
ieam  quercus^  isfc.  where  in  truth  the  defendant  had  $Bly  hppid 
anijhrtd  them  \  and  it  feems  he  may  well  plead  no  wafte  done,  and 
give  this  fpecial  matter  in  evidence.  D.  9a.  pK  i6.  Mich,  x  Mar. 
Anon. 

J 2.  Wafte  was  affigned  in  pulling  down  unum  murum  ligneum^ 
in  permitting  a  brick-wall  t^fall  down,  and  in  erumfend»  i^  dif* 
Irabenao  the  planks  and  mangers  in  a  JlabU^  without  faying  that  tbey 
were  fixed  t9  tbefreeholdy  and  how  \  and  therefore  it  was  held  not  to 
be  wafte,  and  the  fame  as  to  the  walls^  it  not  being  exprefsly  alledged 
that  they  were  coted  or  covered.  D.  108.  pi.  31.  Mich,  j  &  2  P.  & 
M.  the  Earl  of  Bedford  v.  Smith. 

33.  jy.  brought  wafte  againft  the  defendant  tenant  for  life^  ijr  rea^ 

fin  of  a  remainder  to  him  limited  by  ufe^  and  affigned  the  wafte  in  pro^ 

fterngndo  horreum.    The  defendant^i^/f^E^^in  bar,  that  the  great  tim^ 

her  of  thefaid  bam^  at  the  time  of  the  diath  of  her  hufband^  wasfi 

rotten^  &c.  that  it  could  not  he  repaired^  this  was  taken  to  be  a  good 

fl^  and  iftUe  taken  upon  the  matter.    Mo.  54.  pi.  I  s8«  Pafcb.  3 
Uis.  Ward  &  Uxor  v.  Dettenfiun. 

34*  Wafte  was  affigned  in  breaking  down  a  copfer  of  lead  fixed  ta 
the  ground  by  the  lejfee  fir  years  \  the  defendant  ^2niif^  in  bar,  that 
the  copper  was  devifed  to  him  by  the  termory  and  that  he  took  it  with 
the  affent  of  the  executor^  and  carried  it  away;  the  plaintiff  traverfed 
the  oevife,  upon  which  they  were  at  iftiie.  This  iflue  was  held  a 
jeofail,  but  there  being  other  ilTues,  a  new  venire  facias  ifTued  a^  to 
theni.  The  reporter  fays,  quaere  well  if  the  plaintiff  upon  this  plea,  [  am  1 
by  which  die  wafte  is  confefTed,  (hould  not  have  judgment  to  re-  ^  ^' 
cover.  D.  272.  b.  pi.  33.  Pafch.  10  Eliz.  Lord  Abergaveney  v. 
Pfomer. 

35*  Leffee  covenanted  in  the  leafe  to  repair^  biuldings  at  his  own 
tofts  and  charges  when  it  fliould  be  necejfiiry ;  and  afterwards  he  eui 
dawn  timher^trees  growine  on  the  farm,  to  repair  the  hmldings  de» 
cayed  by  age  or  tempefts^  andufed  them  in  the  reparations ;  whereupoo 
wafte  was  brought  againft  him.  The  defenduit  pleaded  the  afbre-p 
faid  matter  in  bar ;  die  plaintiff  replied,  and  fet  forth  the  covenant 
as  above.  D.  3x4.  pi.  94.  Trin.  14  Eliz.  Anon.  The  reporter 
iays,  quaere  bene. 

36.  In  wafte  for  cutting  down  10  otfix,  the  defendant,  tf//«^f£nf/<^  Mo.  ror; 
thewj  pleaded  that  he  cut  them  down  to  make  po/isj  and  that  he  had  made  ^  ^^J^. 
6  pofts^  which  he  fet  in  the  ground  to  divide  feperalia  claufa  ibidem ;  Jafe"  sTcT 
but  did  not  allege  the  number  of'  clofes,    or  th^  they  had  been  fay  the 
ufed  to  be  divided^  or  that  he  had  employed  all  the  three  oaks  to  ^^^ 
make  pofts.    And  as   to  the  refidue  he  juftified\  for  that  they  Jj^JJUj^ 
were  dry^  hollow^  and  rotten  at  the  topy  not  being  Jufficient  timber  in  othtr 
for  building,  without  faying  as  ufualy  that  they  were  dead^  not  bear*  tbinss^at 
ing  fruit  nor  leaves  in  fummery  Qc.    And  as  to  the  3  trees,  the  ^ jff|25 
Court  were  of  opinion  for  the  plaintiff,  that  the  juftificauon  was  not  filing  it, 
|;ood  for  the  reafons  before  mentioned ;  but  the  Ch.  Juftice  Dyer  ^^A  in 
inclined  diat  die  laft  juftification  amounted  to  the  fame  as  that  die  £|^^Y 
trees  were  dead,  not  bearing  folia  in  aefbte  exiften'  maheremium,  anil  chat  it 
but  diat  fayine  that  they  are  not  fiifficient  timber  for  buildiog9  is  not  was  adjudge 
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plaintiff  good  form ;  for  they  may  (drve  for  other  ufes,  as  (or  m^ing  poftsy 
^"Bcndi    ^^^P^  '^^  ^^^  building.   D.  332.  f  1. 16.  Pafch*  16  EIi».  Manwood 

•  51.  S.  C.  and  the  pleadingly  and  fayt  the  plaintiff  had  judgment.— 17.  %^%,  b.  d.  C.  (lyt  ther« 
was  another  fault  in  the^/w;  for  if  wa*,  r^^/  |A«  ^cufirrt  of  the /aid  land  did  ufe  infredl  ^  egt'^ 
(vcr)  pofiti  pracdiHasy  whereas  this  could  not  be ;  but  it  fiiould  have  b^en  (inter;  pnftcs  pne* 
di(to. 

37!  The  plaintiff  made  a  kafefor  year:  to  A.  and  before  tbe-nrpi-* 
ration  thereof^  he  made  another  (eafe  of  the  fame  lands  to  B,  tbt  it'* 
fendant  to  begin  prefently^  and  then  brought  a£fion  of  Urafte  againft 
liim  for  wafte  done  during  the  firjl  leafe^  The  Court  faid,  that  in 
fuch  cafe  it  would  not  be  iafe  for  him  to  plead  no  wajle  done^  for  it 
will  be  found  againft  him.  And  if  he  (hould  plead  the.  fpccial 
matter  as  aforefaid,  (viz.)  1  hat  the  firft  leafe  Was  in  being  at 
the  time  of  the  waftc  done,  after  the  expiration  whereof  r.o  wafte 
Was  done  \  this  would  be  good  if  the  2d  leafe  was  not  by  indeo« 
ture,  otherwife  he  will  be  eftopped  by  the  indenture,  and  then 
the  wafte  will  charge  him.  And  if  defendant  pleads  the  fpeci^ 
matter,  the  plaintiff  by  his  replication  may  cftop  him  to  plead 
any  other  beginning  of  the  term  than  die  letter  of  the.  indenture 
purports,  and  it  will  be  no  departure,  becaufe  it  ftrengthens  the  de-^ 
claration.  3  Le.  203.  pi.  256.  Trin.  30  Eliz.  C.  B.  Thorpe  n 
Wingfield. 

38.  Ancient  detnefne  is  no  good  plea  in  an  a£lion  upon  the  ftitute 
of  Gloucester  \  for  it  is  only  a  perfonal  action)  and  the  ftatute  is  be- 
neficial for  the  commonwealth.  Per  tot.  Cur.  prater  Walmfley. 
Ow.  24.  Pafch.  36  Eliz*  C.  B.  Owen's  cafe. 

39.  Waftc  for  tutting  dawn  300  oah  \  the  defendant //r^^ifrf  as  l» 
^00  of  thelh,  that  the  houfcs  leafed  were  ruinous^  &c.  and  that  be  cvi 
them  down  to  repair  the  houfes^  and  as  to  the  refidue^^  that  hi  felled  and 
keeps  them  to  employ  about  the  reparations  tempore  opportune.  And 
all  the  Court)  without  argument)  held  it  rto  plea  \  tor  if  it  fiiould 
be  good,  every  farmer  migiit  cut  down  nil  the  trees  on  his  farm,  whea 
there  was  no  manner  of  occafion  to  repair.  Cro.  £liz«  593.  pL  33* 
Mich.  30  k  40  Eliz.  C.  B.  George  v.  Stanfield. 

f  4.08  1  ^P"  ^' '^"^  bring  an  action  of  waftc,  the  releafe  of  one  1$  a  good  bar 
L  TV  ^  againft  the  other ;  and  fo  reiolved  by  the  whole  Coftrt.  Co.  Litt* 
"«by%  355.  b.  cite^  9  H.  5.  IS- 

brouftht  iff  //><  unuU^  a  rtht^t  ef  {bt  9wt  is  a  bar  to  both.  But  oth/rwifi  li  is  w  ibi  ttntf ;  or  there  it 
kat  but  himfelf.  2  Infl.  tc;. 

41.  Note,  where  hedgd-^bopt  or  pale-boot  are  granted  to  be  taken 
reafonably^  and  Where  certain  lolds  or  iree^  are  granted  annually  for 
thatpnrpofe^  hert  it  is  nH  neceffkry  tp  fl)ew  that  the  fence  is  in  decay. 
Aftd  note,  that  iovf  reboot  it  is  not  riecelTary  at  the  time  of  the  cutting, 
to  fhcw  Ac  neceffity.  And  [o  for  reparation ;  for  it  is  reafon  and 
good  hufbandry  to  cut  them  in  fome  convenient  time  before  hand. 
And  note  the  difference,  becaufe  that,  which  is  allowed  cer- 
tvn^.y  zt  feme  years,  may  not  be  luificieat.  Noy.  23.  Jenkins 
?.  Jenkins, 


Wast  49^ 


«  [C.  a]  PF&o  may  releafe  a  Waftc.     Bar.  ;  Th«  u 


(G)iaRoU. 


[l,  T  F  a  kjfeefor  life  of  a  prior  of  a  hofpltal  does  w^J[lh  and  the  Br.  Wafte, 

*  prior  reUafes  it^  yet  the  fuccefor  may  bring  adtion ;  for  the  g^^! and^** 
predeceflbr  by  his  releafe  coula  not  difinberit  the  houfe.    42  £.  that  when 

3.  22.  1  Xhzlnitfeis 

•*  "'  Witt  d  to 

the  plju  tvafieiif  it  cannot  he  rdeafed  without  the  (mfcnt  of  the  a>v*'fii ;  by  which  the  defendant  took 
other  ilfue.— »  See  (L)pl.  x*  a. 

[  2»  But  if  leflec  maiis  agreement  with  the  predeceflbr,  the  fuc-  B«-.  Waftci 
ceflbr  fliall  not  punifliit.  42  E.  3.  22.  (It  fecms  then  that  it  ought  ?  c*— " 
to  be  averred  that  *  the  thing  agreed  for  comes  to  the  ufe  of  the  •  Orig.  is 

houfe.)]  (Icgrce). 

r  3.  The  releafe  of  an  abhot  or  prior  fhall  bar  the  fuccqflbr  of  the  Br.  Wafte, 

•  Hankc. 

4*  Wafte  by  2  againji  7.  N.  He  pleaded  releafe  of  the  one^  and  de- 
manded judgment.  And  the  opinion  of  the  Court  was,  that  hejhall 
he  barred  \  and  this  feems  to  be  intended  that  hejhall  be  barred  againji 
both  \  for  the  damages  are  principal^  and  yet  contra  in  affife.  Br. 
Wafte,  pi.  73.  cites  9  H.  5.  15. 

[D.  a]     Who  may  dijpenfe  with  it. 

[1.  1  F  tenant  for  Ufe  be,  remainder  or  rrverjion  in  tail^  and  he  In 
,  •*  reverjion  or  remainder  grants  to  the  lejfee  that  hejhall  not  be 
Impeached  of  wajle^  and  dieSj  and  thM  it  is  committed^  the  iflue  may 
have  adion  of  wafte  for  it  notwithftandine  the  grant  by  his  anceftor, 
bccaufe  he  cannot  prejudice  his  iflfue.     38  £•  3.  23.  ] 

*  [E.  a]     What  fhall  be  a  .good  bar.     AB  of  the  [  499  ] 

Lejlee.  •  Thij  is 

*^  (H)  ia  RoU 

[  I.  T  F  leflce  commits  wafte,  and  pending  an  a^ion  ofvoajle  for  ^^^^  . 

*  it,  repairs  the  wajfe^  yet  thw  is  not  any  bar  of  the  aftion.  what  he 

38  Air.  I.  ]  difburfed 

was  more 
than  the  wafte  amounted  to ;  per  Cnr.     But  contra  if  be  bad  rep^irtdlbe  wafU  btfore  tb*  writ  fmrm 
ckifeil    Note  the  divcrfity:    Br.  Wafte,  pi.  105.  cites  S.  C— S.  P.  »  Inft.  306,  307.— —S,  P. 
perCor.   Jo.  145.  Mich.  1  Car.  B.  R.  in  cafe  of  Harvey  v.  ReyneU  S.  P.  as  to  repairing 

before  the  acHon  brought ;  per  Moyle.   Qupd  non  negatur.   Br.  Wafte,  pi,  14.  cites  28  H.  6.  la* 
— — S.  P.  2  Le,  1S9.pl.  187.  Mich.  32  EJiz.  B.  R.  Wood  v.  Avejryt— Sav.  96.pl.  I77.S.C. 


accordingly, 

2.  Rebuilding  Jhatl excufe  the  wafte.    Br.  Wafte,  pi.  ao.  cites  42  l^a  "»» 
E.  3-  21,  22.  />«/A  .^/f 

rebutldt  ms  as  good  befort  aSioti  of  w.tjit  brougbi,  this  is  good,  and  siftion  does  not  lie.  Br.  Wafte, 
pi.  T 12.  cites  $  £•  4.  loo***— But  in  debt  on  a  bond  to  maUicaia,  fuftaioy  and  repair,  if  he  takes 
down  and  rebuilds  before  the  aftion  brought,  this  is  no  plea,  i  JLe.  1 89.  pi.  287.  Mich.  32  Elii.  B« 
*•  Wood  V.  Avery*       nMSay.  96.  pi.  177.  S,  C.  accordingly. 

N  n  4  [F.  a  j  Barrs 
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[F.  a]    Barrs  of  Adion  of  Wafte.    By  AS  m 

•Br.  [  I-  T  P  ^^  be  made  f9  B.for  life  and  ao  years  after^  and  5.  ioet 

^%^^^'  ^^J^h  ^^  ^h  ^  fecms  bis  executor  (hall  not  be  charged, 

S.  c.  fays  becaufe  it  is  a  perfonal  zOXoti^  which  dies  cum  perjona.   Contra  *  46 

iti^asad.  E3.  31.] 

there,  that  of  wnfte  done  in  the  time  of  the  teftatofi  the  executor  Ihall  oo(  be  charsed.  >■       ■ 
Co.  JLitt.  53.  b.(g)  S.  P. 

Co.  Litt.  [  2«  If  leffeefor  life  be,  the  remainder  infpecial  tail  to  baron  emd 

J?'p.-ill  y5r«(f,  if  the  lejfee  commits  wajicy  and  after  baron  becomes  tenant  after 
Though  the  pojjibility^  by  doith  of  the  feme  without  iflue,  he  {hall  not  punilh  this 
feme  and  wafte,  becaufe  now  he  having  only  for  life,  cannot  count  to  his  dif-* 
J^dingthe  i'^bentance.    50  E.  3.  4.  ] 

"writ  of  wafle,  thto  a6lion  ts/etemnined.  Br.  Wafte,  pi.  14.  cites  18  H.  6.  1%.  ■  iWafte  wai 
brought  ngyifjl  tmmnt  for  Jif/,  the  rfmaimdct  #»  bnron  (mifmf  v*  ^'wV,  the  remmnder  mfu  to  iU  ttMomtJw 
hffy  :^nil  Lid  thai  gentling  thtv/rit  the  fern'  of  th  p*aimin  HteAwklmt  ij/me^  or  tba^  the  ijm  ditdwitbmt 
iffite  peMaing  tin  wn'f,  I  here  the  writ  of  wafte  is  determined ;  for  now  Che  plainti£f  cannot  be  difio- 
herited  ;  lor  now  he  u^ooly  tenant  in  tail  after  poffibility  of  ffTue ;  and  alfo  now  the  fee-fisnple  it 
tn  the  tenant.  Br.  Walte,  pi.  6o«  cites  T.  s  H  4. 12.1  1  m^wi  inch  a  cafe  19  H.  4.  5-  Tbeopuuoa 
was,  tl»t  it  did  not  li^  j  for  notv  it  is  mttohU  dyhbgritafcu  Ibid..  >  —But  Ibyl.  pL  59.  cites  37 
H.  6.  xj,  that  It  wa|[  doubted. 

#—   ^    -^       [  3.  If  zfeme^  leffiefor  lifcj  tabes  baron^  who  commits  wqfie^  and 
Foi.  834.    afterMthe^iw  diesy  the  aSion  of  waftc  is  determined ;  for  the  baron 


dted  b^'  ^'   ^^S*^''  adjudgeti,  the  which  intratur  P.  36  El.  Rot.  959.     <It 
Powtll^j.     feems  ^thatthis  is  Chiton's  cafe;  for  it  is  reported  Co.  5«  to  be 


And  per        M.  36,  "^7  El.  ] 

Ti  r'by  th. 

J.  the  reafon  is  becaufe  it  catmot  be  faid  that  the  baron  stnmt  tx  Sm^gtrnt^  aoconting  to  th»  votdft 

of  the  ftatQte.    hvx^,  674.  in  cafe  iaf  Barou  v.  Berkley. 

*[50o] 

Lord  Coke  [4.  If  a  man  brings  a^ion  of  wafte)  and  dies  before  any  recovery^ 

^h^^^  his  heir  ihall  not  have  a^ion  for  the  iame  wafte,  becaufe  the  da« 

of*Giou"cef-  "'^gc*  <Jo  not  belong  to  him.    Contrti  20  E.  i.  Liber  Parliamento* 

ter,  cap.  5.  rum  3^  b.  adjudged  in  parliament  upon  debate,  and  there  com*- 

2t  has  been  manded  to  the  juftices  henceforward  to  do  accordingly  in  fuck 

received  for       f      ■,  ^  ^  ^ 

a  certam       ^-^^^^  j 

rCile,  that  if  wafte  be  commitcodi  and  he  in  the  reverfion  dies,  that  the  a^ion  of  wafte  faib>  for  that 
the  heir  canuoc  recover  damagei  for  the  wafte  done  in  the  life  df  the  anceftory  and  the  wafte  was 
not  done  to  the  difmlierit^ncc  of  the  heir ;  and  yet  the  law  extends  the  action  of  wafte  favouribly» 
as  much  at  with  coaventence  may  be^  left  wafte,  which  is  hui  tful  to  the  commoQwealth>  ihouid 
remain  unpuniihedt    %  Inft.  305. 

l^ttl^ll^      S-  Wafte  againfi  Unantfor  life  of  the  leafc  of  his  anccftor,  the 

editions  are   -*'         <     fff**,     -#.•'       "^        /.fii*       •#/•»•  ji* 

(^ncff.       ^^ont  pleaded  reUafe  of  bts  ancefior  of  all  his  right  for  him  and  bit 

ton)  but  the  •  heirs  to  the  tenant  for  his  Ufe^fo  that  he  nor  his  •  heirs  any  ri^bt 
S?bd^f    ^J  cbalkng^y  claims  nor  demand  during  the  life  ^  th$  tenanl  j  and 

the 


4ie  beft  opinion  was,  diat  it  is  no  plea;  For  yet  the  tenant  has  but 
for  term  (k  life  onlv,  and  if  he  aliens,  he  in  reverfion  may  enter, 
and  by  releafe  nothing  can  pafs  but  that  which  is  in  adion,  or  is 
in  effe  at  the  time,  and  this  wafte  was  done  after.  But  contra  of 
grant ;  for  if  the  leflbr  erants  that  the  tenant  (hall  not  be  impeached 
of  wafte,  or  may  do  wafte,  this  is  good.  Note  the  diyeriity.  fir. 
Wafte,  pi.  30.  cites  42  E.  3.  23,  24. 

6.  Where'  a  man  Uafesforyears^  and  brings  writ  quas  tenet  of  die 
wafte,  &c,  and  the  term  expires  pending  the  writ^  yet  the  writ  quas 
tenet  is  good.  Quod  Curia  conceffit.  Br.  Wafte,  pL  95.  cites  14 
H.  8.  10.  II. 

J.  If  one  makes  a  leafe  per  auier  v/V,  and  the  leflee  does  wafte^ 
then  cefty  que  vie  diesy  an  a£tion  of  wafte  lies  for  damages  only, 
becaufe  the  other  is  determined  by  a£l  in  law.     Co.  Litt.  285.  a. 

8.  When  the  reverfion  is  devefled^  the  leftbr  cannot  have  an  a6Uo& 
of  wafte,  becaufe  the  writ  is  ttiat  the  leflee  did  wafte  ad  exhareda-- .' 
tionent  of  the  lejfor^  and  that  inheritance  muft  continue  at  the  time  of 
die  aflion  brought.     Co.  Litt.  356,  a. 

9.  A  feifed  of  land  in  fee,  acknowledges  n^tffir/^-merchant,  ant 
infeoffeth  B.  who  lets  the  fame  for  life.  l*he  land  is  extended  upon  the 
ftatute,  B.  brings  an  adion  of  wafte  againft  the  lejjee.  ne  maj 
plead  this  execution^  &c.  hefore  which  execution  no  wafte  done ;  for  thie 
pofiellion  of  the  land  is  fawfiilly  taken  from  him  by  courfe  of  law, 
which  he  could  not  withftana ;  and  if  he  fliould  be  puniihed  for 
wafte,  he  (hould  have  no  remedy  over.     2  Inft.  30?. 

10.  In  trefpafs,  plaintiff  Is  an  inheritrix  and  defendant  her  leflee 
for  years,  the  adion  is  for  cutting  down  trees  being  excepted  iiv  the 
leaie  j  but  on  evidence  it  appeared  that  fome  of  them  were  cut  in 
the  life  of  the  plaintiffs  late  hujband\  per  Holt  Ch.  J.  The  plain- 
diPs  huft^nd  having  iflue,  was  intituled  to  he  tenant  by  the  curtefy^ 
and  therefore,  for  what  were  cut  down  in  his  dme,  he  being  tenant 
for  life,  the  adion  does  not  lie  \  but  if  he  had  had  no  child  die  adion 
YroAifurvive  to  the  wife.  Cumb.  453.  Trin.  o  W«  3.  B.  R.  Park 
v.Fifield. 


*  [G.  a]  By  what  means  the  ASiion  may  be  dif-  [  501  ] 
charged.  By  the  ASi  of  the  Party  |  to  wit^  the  Thi8ii(H) 
Le/or.  *"  '^^^ 

1 1.  T  F  lejfee  does  wofte  by  cutting  ef  trees^  and  leffor  carries  them  Forthecar- 
^  awayy  (admitting  the  carrying  away  tortious  j  for  dierc  it  is  "^'"^Ij*^ 
held  diat  he  may  have  trefpafs  for  diem  againft  die  Icffor)  yet  diis  fXru  no 
is  not  any  matter  in  bar  of  the  a£tion  \  but  he  (hall  be  put  to  his  excufe  of 
trefpafc.    44  E.  3.  44.  b.  1  the  wafte, 

.  TT  which  the 

leuee  was  guilty  of  by  the  abatement    Br.  Wafte,  pL  39.  cites  S.  C 

[2.  Tf  leJTeefor  years  does  waftcy  and  after  lepr  enters  upon  him  Br.  Wafte, 
tytorty  he  Ibalf  not  have  aftion  of  wafte  againft  him  during  his  own  5*-^  *^'** 

feifini 


50I  Wade, 

T.  N.  t.      feifin,  before  re-entry  by  the  I^iTee*    8  H«  6.  ro^  Becaufe  the  admi 

«o.  (L>  m     ^  g|j^  f^  jj^  j^  ^    (gjj  ^^  j 
the  new  ^«»  J 

notes  there  (b)  fays  ihe  a^on  is  fufpendeU,  anU  cites  S.  C. 

Br.  Waitc,  f  j.  If  Uffee  far  life  upon  condition  dots  toajie^  and  lejjir  after  en* 
s!  £lSec  ^^^fi^  condition  broken^  yet  he  may  have  afiion  of  wafte  againft  let 
pi,^.  fee.    45  E.  3.  9.  Demurrer.  ] 

»r.  Waftt         [  4.  If  UJfeefor  life  does  wafie^  and  after  aliem  in  fee^  and  leJJir 

|L4».  cites  enters  for  forfeiture^  yet  he  (hall  have  wafte  againft  lefTee^  for  per- 

FinchSen,  adventure  if  he  had  not  entered  he  fhould  be  difinherited.    45  E.  ^ 

that  the  re-  9.  b.   1 4  H.  8.  14.    8  H.  6.  10.     (It  (eems  in  thofe  cafes  be  may 

irerfioner  jjj^yg  j^jg  a£tion  in  thc  tenet,  then  it  is  clear  that  it  lies.)  1 

liave  action  of  wafte  after  his  entry  of  wafte  done  before  the  ^ieaation.  [In  tint  cafe  the  ac* 
tiou  was  broQght  in  the  tenuk.] 

Br.  Wafte,  [  5.  ^TYv&famt  law  is  if  kffor  enters  for  forfeiture^  upon  edienation 
pi.  «4.  cites  ^  Uffee  per  outer  vie.     (It  feems  more  ftrong.)    8  H.  6.  10.  ] 

Wafte  j»fli  [  6»  [To  fay]  that  he  furrendend^  is  a  good  bar  of  adion  fac- 
temt  ad  tar-  crued]  beforc  the  furrender.  46  £.  3.  31.  (*  as  it  feems  will  prove 
1^^'-  ^)  »9  H.  6.  66.  Quxre  14  H.  6. 14.  J 

Jami  pliadtd  furrender  t»  tb$  ^aintiff  itfore  the  tvrii  pur  chafed  |  t9  ^bh  b  ih§  piflmtfjf  agretd,  ahfyte  ite  th*$ 
b*  bad  My  tchtr  tbt  day  of  tbt  wtit  fmreLtfd,  01-  (ifia-.  And  pei'  June  Cti.  J.  Tbis  it  no  pka  ;  /«r  ht 
does  mat  dtauuid  tbe  Ituidy  but  is  te  dijfunifi  tbt  Kvajie,  Per  Pafton,  the  pica  is  to  rhe  a6kion ;  bat  per 
June*  it  is  no  bar  to  the  a^lion,  viz.  a  fiirreiuJcr.  Qii«re  if  it  he  a  b.ir.  Br.  W«fte,  pi.  103.  citei 
14  H.  6. 4.  ■■■■If  the  It  flee  does  wafte>  and  the  7^V  aetcptt  n  furrender^  the  wafte  ts  determined 
and  difcharged.  Br.  Wafte,  pi.  95.  cites  14  H.  8.  iq.  ti.— ..^.  P.  Co.  Litt.  £85.  a.  (i)  ■  ■■ 
F*  N.  B.  6c.  (L)  in  the  new  nutes  there  (b)  S.  P.  But  fays  quaere»  and  cites  2 1  £.  4.  31.  8  H.  5.  8« 
14  H.     14.  a.  19  H*  6w  66.——.  S.  P.  If  he  docs  not  txctpi  tbf  nu  ifle  upon  tbe  acceptance  of  tbt  furrendn  ^ 

Br.  Wafte,  pi.  86.  cites  19  H.  6. 66.  Per  Newton. Br.  Wafte,  pi.  138.  S.  P.  cites  25  U.  8.  Ciys 

quxre  if  the  furrender  be  accepted,  excepting  the  wafte. 

*  Ortg.  is  (come  femble  vcaIi  eftre  provei }. 

S>  if  flie  [  y ,  If  tenant  in  dmjotr  leaftsfor  her  life  to  him  in  reverfion  wifb^ 

^^withm  '*  ^"^'»  ^*^  "^^  '***  ^*^  proJftSj  but  at  full  age  difagrees  to  the 
^^.da  l^fit  he  may  have  aSion  of  wafte  for  wafte  in  the  mean  time. 
fvun^tr        30  E.  3.  16.  ] 

ttenditing  /u%  • 

r««/  on  cmdition  of  re-entry  for  nonpnyment  of  rent.  F.  N.  B.  55  (E)  in  the  new  notes  (a)  cite»  30 

Ji.  J.  16.  and  38  E.  5.  »j.  19.  ,         l  r    , 

•  But  if  at  the  time  of,  or  during  the  wafte  done,  thc  bor  tahi  atty  af  the  p^fitt^  the  wafte  is  d'li* 
puniftiable.    F.  N*  B.  55.  (E)  in  tbe  new  notes  (a). 


ti02] 


[  8.  If  after  wafte  done  the  leffor  grants  over  tbe  reverfan  infee^ 
mid  retakes  //,  yet  he  ihall  not  have  adion  for  the  (aid  wafte.  Ca 
Liter  53.  b.  ] 

£  9.  So  ifzfter  the  wafte  done  the  lellbr  grants  over  the  reverfion^ 
and  retakes  it  to  him  and  hisfeme^  and  to  his  heirsj  yet  he  (hall  not 
have  ziXlon  for  tbe  faid  wafte,  becaufe  the  e/late^  whidi  was  privy  to 
the  wafte  committed,  is  altered,     Co.  Litt.  53«  b.  ] 

[10.  If  a  man  leafes  a  houfe^  and  grants  further  to  leffee^  that  be 
may  make  his  hefl  profit  of  it  \  this  grant  (hall  not  be  any  bar  in 
action  of  wafte  for  abating  9f  the  houfe^  for  the  grant  fliaH  be 
intended  that  he  (baH  make  his  beft  proftt  according  to  the  law, 
without  tort  and  diiinheritance  to  the  lefibr.    Dubitatur.     17  £• 

[II.  Si 


.[  f  I.  S0  if  the  Iwfe  be  $f  a  w^oJ^  with  grant  to  make  his  beft   r^'^^n 
profit  of  it>'  he  cannot  cut  and  fell.     17  E.  3,  /.-b.  Dubitatun  ]  Fol.835. 

ft.  C.  cited  Arg.  Lat.  137.111  cafe  of  Daniel  v.  Upley* 

[12.  Bui  if  a  man  leafds  land,  and  grant  farther  to  the  leflee  that  Leifee  for 
he  (ball  make  his  heft  profit  of  i})i  mines  of  Jimes^  coaly  and  iron  years  of 
9pen  in  thi  land  \  this  grant  fliall  be  a  good  bar  in  an  aftion  of  ™n^^*^j^ 
waftc  for  digging  of  coils^  ftone,  and  iron,  and  felling ;   for  the  liberty  t9 
moil  profit  of  them  \%  to  fell^  and  he  fliall  have  little  other  profit,  ^z*  ^^^ 

the  »rf«*,  d!5sed  ftJr  mine,  ^nd  fdJibe  g^avri  cominjr  off  of  it  j  this  is  no  wafte  if  the  firft  a6t  of  dig- 
ging be  not  wafte :  for  the  fale  is  not  wafte,  that  being  zfu6ffu*ni  «^«  Adjadged/  Godb«  28* 
pi.  37*    27  Eliz.  C.  B.  Anon. 

[13.  If  a  man  leafes  land  to  another  ^«^  impedimenta  vajli^  it  Cro.J.216. 
^all  be  a  good  bar  in  an  ai^on  of  wafte ;  for  thofc  word*  (fine  2*rJ;/^*i^^ 
impedimento  vadi)  amount  to  as  much  as  without  impeachment  s.  c.ao 
pf  wade,     P.  7  Ja.  B.  between  Sir  Francis  Leaice  and  Eare  ad-  coidinsiy, 
judged.  ] 

[  I4.  So  if  a  man  leajes  the  manor  of  D.  and  all  lands  and  tene*  ^!^°'  J'J.]^. 
m^ntSj  tfr,  parcel  of  the  f aid  manor ^^  to  have  the  aforefaid  manor^  6Jac.  B.V.. 
landzy  woods^^  ^c,  as  houfeboot  and  bayboot^  fine  imtedtment^  vajli  for  s.  C.  ao* 
years ;  this  fliall  be  a  good  bar  in  adlion  of  Wafle  \  for  the  words  cordiag^r- 
(fine  impedintento  vafti)  relatt  to  all  the  things  demifedy  and  the 
^^^^jffi^g  rf  houfibeeH^  iSc*  is  furplus^  and  void.    P.  7  Jac.  B«  be- 
tween Sir  France  Leake  and  Fare  adjudgedt  ] 

[15.  In  a£lion  of  wafte  againjl  tenant  in  dower^  it  is  a  good  bar 
that  the  baron  who  was  thi  ancejior  of  the  plaintiff  aliened  to  B, 
ivho  affigned  to  her  her  dower^  andfo  the  reverfton  is  in  him,  and  not 
to  the  plaintiff.     39  E.  3*  33-  ] 

i6.  Th^lefir  cannot  ^/tt;/  trees  during  the  tenant* s  leafe^  But  if 
he  grants  them  to  a  ftranger,  and  commands  the  tenant  to  cut  and  de^ 
livcf  the/rty  who  does  it,  this  fliali  excufe  him  in  an  a&ioa  of  wafi:e ; 
Jtnd  yet  the  tenant  was  not  bound  by  the  law  to  obey  and  execute 
this  command.    Br.  Done,  &c.  pi.  13.  cites  2 1  H.  6.  46« 

17.  In  wafte  againjl  tenant  by  the  curtefy  or  in  dowcr-^  they  may  If  the  heir 
fey,  that  the  plaintiff  granted  the  reverfion  to  W.  N.  to  whom  they  ^^'f^^ 
attorned;  per  Yaxley  and  Brian,  quod  alii  conccfferunt,     Br.  Re-  "^^j^omjnd 

leafes,  pi.  46.  cites  9  H.  7.  25.  iheten.mt 

auor/t'df  the 
action  failed  at  the  common  iaw.    2  Inft.  30&. 

18.  \(  tenant  for  life  is,  the  remainder  over  in  tail^  and  he  in  r/-  P  c^^  T 
mainder  releafes  to  the  tenant  all  his  rights  this  is  a  good  bar  againft  X^  t  •!? 
the  releafor  in  writ  of  wafte  \  and  yet  fee  nor  fee-tail  does  not  pais.  3^^.  b.  s.  ' 
Br.  Wafte,  pL  145.  cites  13  H.  7.  10.  p.  But  if 

releafes  to  his  uncMt  for  life  all  hit  ri^ht,  yet  hc  (hall  bare. an  adtion  of  wafte.  i     So  if  leJUefor 

lifi  does  wafte  and  frraats  over  his  eftaie^  and  hj/or  relents  to  thi  grantee  $  in  ao  ai£tton  of  wade  againft 
the  Uffeey  he  Ihui!  pkadtbe  rele^ife,  and  yet  he  has  nothing  in  the  land.     Co.  Utt.  269.  b.  ■  ■ 

AnHjo  in  wafte  fhall  tenant  in  dower,  or  by  the  curtefy  in  the  like  cafe,  and  the  vouchee  and  ch« 
tenant  in  a  praxipe  aftci'  a  feoffoient  madci  atid  fo  in  a  conti^i  formam  colUtionis.  Co.  Lict« 
2^9.  i>. 

I9«  Lefiee 


5^3  Jaiafle. 

See  (B.  a.         ^ ^.  Leflee  for  years  in  bar  of  wafte  pleaded  acc9rd  extiuUii 

W  P^-  3«.    and  held,  a  good  plea^     Mo.  6.  cites  6  E.  6. 

F.K.B.  6o.      20.  If  /^ff^;f^  in  tail  makes  a  kafefar  bis  cwn  life^  he  ihall  have  aa 

(Hj  S.  P.     jiaion  of  wafte.     Co.  Litt.  345.  b. 

2i»  If  leflfee  for  life  or  years  does  wafte»  and  then  the  leflbr  r#* 
leafes  all  avians  realy  he  (hall  not  have  ai^on  of  wafte  in  die  per* 
ibnalty  only  \  and  if  he  releajes  all  anions  perfonaL^  he  (hall  not  have 
a£lion  of  wafte  in  the  realty  only.    Co.  Litt.  285.  a» 

aa.  An  eftate  referved  without  impeachment  of  wafte  coming 
to  a  leflee,  he  would  have  it  in  the  like  manner,  but  was  reftrain- 
ed  in  Chancery.  Toth.  147.  cites  Jan«  11  Jac*  Marquis  of  Win- 
cbefter  v.  Bumon. 


(G^  a.  2)     Without  Impeachment  of  Wafie.    How 

conflrued. 

Thkaft  !•  5^  H.%.cttp.  IfNACTS,  That  ♦yinww^  iuring  tbetr 
providcth  23*/ 2-         ^  UmUy  Jball  \  mt  maki  waftiy  fatiy  mrexik 

reintOyfor  ^f  hmfe^^oodsy  and nun. 

wafte  done    ^     ^  >  » 

Iby  leflGM  for  Hfe  or  leiTee  for  years,  and  it  is  the  firft  ftatnte  that  prve  remedy  in  thofe  cafes;  for 
the  role  of  thtf  regifter  isy  that  ihere  nre  five  manner  of  writs  of  waftes,  viz.  tvro  at  the  oon- 
iBon  !aw»  as  for  waAe  done  by  tenant  in  dower,  or  by  the  f^rdian  ;  and  three  by  ftatote  or 
fpecial  law,  as  againft  tenant  for  life,  tenant  for  years,  and  tenant  by  the.  cortefy.    %  IniL 

14c. 

Thfs  ftatnte  is  m  penai  /«»,  and  yd  hfcauje  a  it  a  ttmediai  law,  it  hat  betn  uttofrtted  ly  tftnty*  Av^^ 
10  Mod.  2S1.  tn  cafe  of  Haromood  v.  Webb. 

*  Htttfirmar'tt  do  comprehend  all  fuch  as  hold  by  leafe  for  life  or  lives,  or  for  yem,  bj  dud,  «r 
vtthout  tlttd,  large  fe  habet  hxc  didlio  firmarius  ad  terminum  vitK,  ic  ad  terminum  anaomm.  1 
Inft.  145.  cites  Fleta,  lib.  5.  cap.  34.  'It  has  been  refolved  that  it  ihotUd  extend  to  ftrangeiii. 
ilrg.  10  Mod.  2S1.  in  cafe  of  Hammond  v.  Webb. 

Albeit  the  regiftcr  fays  fciend.  that  per  ftatutum  de  Marlebridge^  cap.  23.  data  fait  qusBdam  pro- 
kibitio  valVi  verfus  tenentem  anooram,  which  is  true ;  yet  the  ftatute  exttnM  tofiirmertfor  Bfy  alfo» 
Jat  this  a£l  extended  »oi  to  tenant  by  the  curtify^  for  he  is  not  a  farmer,  bat  if  a  leafe  be  made  for  lili 
«r  years,  he  is  a  farmer,  though  no  rent  be  rcferved.-    il  Infl.  145. 

f  By  thefe  words  they  are  prohibited  to  fufler  wafte,  fee  (K)'  It  has  been  refolved  thit  tlut 
adl  extends  to  wafte  omictendo,  though  the  word  is»  faciant,  which  literally  impons  adive  wafte» 
Arg.  10  Mod.  z8i.  in  cafe  of  Hammond  v.  Webb. 

^  ^oufts^         Mr  tf  any^  thing  Uhnging  to  thi  temments  tbat  tbij  bavt  U 

Miff,  were     -^        ' 

before  particularly  named^  and  thefe  words  do  tomprAaid  hmdt  and  mtadews  belonging  to  the  £vm. 

%  Inft.  146. 

Alfo  thefe  general  words  have  a  fonher  figniiication,  and  therefore  if  there  had  been  aifarmirfir 
hfty  or  yutrs  of  a  maftf>r,  and  a  ftnaney  had  rfcheat*dy  this  tenancy  fo  efcheated  did  belong  to  the  te- 
nements that  be  held  in  farm,  and  therefore  this  extended  to  i7,  and  the  leflbr  fliall  have  a  writ  gene- 
rally and  foppofe  a  leafe  made  of  the  lands  aicheated  by  the  leflbr,  and  maintain  it  by  tte  fpedd 
natter.    9  Jnft*  146. 

r  CO4. 1       Unlefs  they  have  fecial  Uanci  by  writing  $f  tovnumty  making 

This  grant     ^^^'^'^  ^^^  **^  ^^  ^  *'» 

mght  to  bt  by  dctd,  for  all  wafte  tends  to  the  diiiinheritance  of  the  lefifor*  and  therefore  im  man  caa 

claini  to  be  difpimlihable  of  wafte  without  deed,    a  Inft.  14$. 

This  fpecial  grant  is  intended  to  be  abf«]ue  impeticiooe  vafti|  wbom  mfnuhmaa  of  mttfu  % 
Inft.  146. 

4  WiMh 


Which  thing  if  they  dbj  and  thereof  be  cenvi^^  they  JhalljieU  full  Andthit 

damage^  andjhau  be  punijhed  by  amerciament  grievoujly.  dcrftowl'itt' 

facb  a  prohibition  of  W9fte  upon  this  ftatute,  as  lay  againft  a  tenant  in  dower  at  the  common  law» 
add  fmgle  damages  was  given  by  this  ftatute  again^  leiTee  for  life^  and  lefleo  for  years*    %  luiL 

X46. 

The  ftatute  of  Glouc«cap.  5.  gave  treble  damages,  and  the  place  wafted  agaiaft  lefifee  for  )\£^ 
leflee  for  years*  and  tenant  by  the  curtefy*  &c    %  Inft.  146. 

3*  Fine  was  levied  to  S.for  Ufe^  the  remainder  to  K.for  lifs'^  re^ 
matnder  to  the  right  heirs  of  this  fame  S.  there  S.  mav  grant  to  K^  to 
bold  without  impeachment  o/wq/le ;  and  this  fhail  bind  die  heirs  of  S. 
anil  yet  S.  haa  nothing  but  for  life  at  ^e  time  of  the  gift  in  pofle£- 
fion,  but  he  had  fee  in  remamder.    Br.  Wafte^  pL  98.  cites  24 

3,  If  a  man  leafe$for  %0  years  without  impeachment  of  waftey  and  *-C.  c'ted 
aftcTj  within  the  termj  cor^rms  his  eftatefor  term  of  life^  he  mall  be  Jf  in*£^^^ 
impeached  of  wafte  withm  the  termr^r  now  he  is  in  of  another  Bowles's 
eftate  and  die  greater  eftate  fliall  determine  the  lefs^  which  is  the  cafe.^-^— 
term.  Br.  Wafte,  pL  71.  cites  5  H.  5. 9.  per  Aicham.  ^^"  j^^ 

183.  in  cafes  of  Bowles  t.  Berry  S.  C.  n     S.  C.  cited  8  Rep.  76.  b.  in  the  Ld.  Suffonl'&  cald<«»Th» 


frivikgc  given  by  the  words  (without  impeachnoent  of  waf^e)  ii  annexed  to  ibefrivity  tf  epa%^  citn 
9  E.  3. 44«  per  Shard  and  Stone,  that  if  one  who  has  a  particular  eftate  with  uich  privilege  Anfti 
lis  ^attf  he  iofes  his  advantage,    x  i  Rep.  83.  b.  in  Lewis  Bowles's  cafe* 

4*  Ifai^is  made  to  A.  for  the  life  of  B.  without  impeachment  of  S.C  cltci 
wafte,  the  remainder  to  him  for  term  of  his  own  life^  now  he  is  pu-  J*  pjSShf  ^ 
jiifliable  of  wafte,  for  the  firft  eftate  is  gone  and  drowned ;  and^  it  13  jac.in 
hofa  confirmation.    D*  lo.  b.  pi.  37.  Trin.  28  H.  8.  in  cale  of  ^^^^ 
the  Abbot  of  Burvv.Bokenham.  f^^«'« 

5.  JB^  force  or  the  claufe  abfque  in^etitione  va/li  (that  it  Without 
any  challenge  or  impeachment  of  wafte)  the  kjjee  may  cut  down  the 
p-eesy  and  convert  them  to  his  own  ufe.    Co.  Litt.  220.  a. 

6.  But  otherwife  it  is  ij  the  words  were  without  impeachment  by  It  gives  the 

any  aSion  ofwafte\  for  then  the  difcharge  extends  but  to  the  aftion^  ^"«»'only 

S^id  not  to  the  trees  themfelves,  and  in  that  cafe  the  leftbr  fliall  have  cr,  ^^^dmr 

them.    Co*  Litt.  220.  a.  an  imereft} 

per  Hob. 

Ch.  J.    X  Salk.  368.    Poole's  ca(e. 

7.  K  leafe'^e^  made  to  A.  and  B.  during  their  UvesyV  aheriuseorttm  And.r5r. 
diutius  viventisy  without  in^achment  of  wafte,  durante  vita  ipforum.  P^*  i99« 
A.  died  j  and  the  queftion  was,  whether  B.  the  furvivor  fhould  be  f^^*  '^ 
punifliabie  for  wafte;  for  fome  conceived  the  limitation  of  the  ef-  !l^c!*  the 
tate  to  be  more  liberal  or  extenfive  than  the  liberty,  the  one  being  leafe waste 
durante  vita  ipforum,  and  the  other  durante  vita  alterius  eorum.A*^^.^ 
^utius  vivcntis.     But  it  was  agreed  per  tot.  Cur.  that  the  liberty  Uv«,abf- 
runs  with  the  eflatCy  and  ftiould  endure  as  long.     3  Leon.  151.  pi.  queimpie- 
202.  Hill.  29  Eliz.  C.  B.     Kelt's  cafe.  ^^ione  vafti 

'  during  the 

Kves  of  the  faid  lefiees^  naming  them.  A.  died.  Wafte  was  brought  againft  B.  AH  the  judges 
agreed  chat  the  action  did  not  lie,  and  that  B.  ftiail  hold  the  land  without  impeechnienc  of 
wafte,  and  it  (haU  go  according  to  the  intereft  which  furvives  and  enfue  the  nature  tbereof| 
aod  fo  is  the  intent  of  the  grant,  and  the  words  by  a  reafenable  conftru^on  agree  therewith. 


$0$  (coaae^ 

3  Le.  80.  S.  If  <mt  is  tensAt  without  impeadifDeot  of  wafte,  he  mttfi  pUad 

*S^*^*S    ''» ^^  ^^^  '^^  ^^^'^  ^^  "^  advantage  of  it,  though  feJnd  by  vcniiA. 
Pe^vT's      Lc-  66*  PJ-  86.  Mick  29  &  30  Eli».  C  B.  Anon. 

fafty  S.  C  «i4  reported  in  the  fame  words.     ■  Cro.  £  4o.  pL  %.  Trin.  17  Elic.  C.  B.    Cl  ax  e 
▼.  pBPYSy   S.  C.  accordingly^  by  .all  the  jufttcesy  but  Wmdfum  contra.-^->Ow.oi.  Pafcb.  »< 
•SUz*    Kairb  V.  DsvRATT>  S.  P.  acconlinglvyand  feetnstobeS.  C. 

la.  C.  Not-  g.  Tenant  for  life  without  impeachment  of  waftC)  cut  down  tree?. 
Sf cafe  of*  Refolded  that  the  fatd  claufc  did  not  give  the  tenant  for  Hfe  a  greater 
iiB&AHAM  intereft  in  the  trees  than  if  Jhe  had  on y  a  demife  of  the  latfd^  but  it 
▼.  BuB»»  (unly  ferved  to  exempt  her  from  being  impeached  in  aHion  ofwajiej  or 
^£j^®*?J*  recovering  damages  or  the  place  wafted.  4  Rep.  63.  Pafch.  31 
Pafch.1680.  TL\vt^  B.  K«     Herlakenden's  cafe. 

laid,  that  jo»  It  gives  fuch  a  privilege,  that  though  no  wafte  is  done,  as 

ffi^^M  tliftt  the  boufe  is  bloivn  down  by  teropeft,  yet  he /kali  have  the  timber 
hdd  to  be»  which  was  parcel  of  the  houfe^  ami  zMo  timber  trees  blown  dovm  b^  the- 
that  if  tiietr  wind',  for  when  they  are  fevered  from  the  inheritance,  either  by  the  ad 
torUfcT*^  of  the  part]^,  or  of  the  law,  and  become  chattels,  the  intire  property 
without  im.-  of  them  is  in  him  who  hath  this  privilege  by  virtue  of  tkefe  words^ 
f^eachmeiic  without  impeachment  of  wafte.  1 1  Rqi.  63.  b.  84.  RefoIvoL 
S^tiSk*     Lewis  Bowles's  cafe. 

did  only  create  an  impunity  to  the  tenant  Idt  life,  although  it  wai  the  exprefs  pivwi£aa  of  rh« 
party*  and  cited  4  Ca  63.  But  that  aftcruanU  in  J.ewis  Bowles's  cafe,  11  Co.  80  the  opioioa 
WMi  that  diefie  words  did  vtfi  a  nrht  ar.d  m'crtji  in  rbe  tenant  for  life,  and  did  give  hum  libeny  t9 
ftU  and  tah  the  irres  to  his  erjtn  vje ;  for  there  is  an  exprefs  provifion  of  the  party ;  but  in  tlie 
cafe  of  tenant  in  tail  ttfier poffibHiti  of  iflue  exiinft,  that  is  the  provifmn  of  the  uw  only;  and 
f  liougb  in  Come  cafes  foitior  eft  difpoiiiio  legis  quani  homiAis*  yet  that  (baU  oot  Ue  to  incuoiber 
eftatec. 

Cro.J.68S.  I  J,  Tenant  for  life  without  impeachment  ofwa/fe  makes  Uafefir 
pl.  4.  Trin.  jgff^s^  or  otherwife.  LeiTee  for  years  commits  vrafte.  He  in  re* 
s.  c.  but  mainder  in  fee  (hall  not  have  a£iion  of  wafte  \  for  tliis  leafe  was  de^ 
not  S.  P.—  rived  out  of  the  ejiatefor  life  priviledged\  and  if  wafte  lies  it  ihall  be 
2'**?%'^  brought  a&ainft  the  tenant  for  life  who  made  the  leafe,  and  he  was 
but  8.  p.      difpuniftiable.     Refolved.    Jo.  51.  pi.  2.    Mich.   22  Jic,  C.  B. 

d«c«'not       Bray  v.  Tracy, 
appear. 

12.  This  privilege  continues  no  longer  than  the  efiate  to  which  it  is 
annexed;  fo  that  if  tenant  for  life  with  fuch  privilege,  grants  his  ef- 
tate  referving  the  trees,  it  is  not  good ;  biic  if  he  grants  Um  3  lives^ 
by  virtue  of  a  power,  referving  the  trees ;  this  is  good,  becaufe  he 
has  a  poflibility  of  re^rter  after  the  3  lives.  But  if  tenant  in  tail 
a&er  poi&bility,  grants  his  eftate,  r^rving  the  trees,  it  is  void ;  but 
if  heieafe  for  life,  referving  the  trees,  it  is  good  3  per  Jones  J. 
Lat.  27a.  in  cafe<if  Sachcvcrelf  v.  Dale. 

13.  The  intent  of  Tudv  privilege  is  only  in  order  to  cutdM\m  tim^ 
her  and  open  new  mines.  Per  Ld.  C.  Cowper.  1  Salk.  j6i.  Mich. 
I  Gep.     Vane  v.  Lord  Bernard. 

a.  Equ.  Itf  14*  The  claufe  of  without  impeachmient  of  wafte,  never  was  /x« 
^*7.  8.C.  fended  to  aHow  the  deftruftion  of  the  thing  itfeif,  but  only  to  excufe 
%  8.  p.       forpfrmif^e  wafte  \  and  therefore  fuch  claufc  would  noJ  give  leave 

2  to 


ma&t.  1 5Q5. 

to  fell  and  cut  down  tnes  ornamnttal^  orjhekering  of  an  If^ti/ij  nwcH 
fefs  to  deftroy  or  demolifli  the  houfe.  Ch.  Prec.  454.  HUl.  Ijl6. 
in  Lord  Bernard's  cafe. 


(G.  a.  3)     Wafte.     Triable  "where.  [  ^06  ] 

!•  T  N  waftc  the  defendant  pleaded  that  the  place,  &c.  if  parcel  of  Aaion  o€ 
*  the  manor  of  K.  which  is  ancient  denufne.     And  the  opinion  ^^,i^^ . 
of  die  court  was,  that  it  is  a  good  plea.     Br.  Wafte,  pi.  8:.  cites  itimat^^n 

7  H.  6.  35.  it»d  y 

1/  "wai  htmtgbe  at  covtmom  Jaw  andtot  dtmtfne  ii  a  rood  plea  ;  for  thofe  ire  iMt  bound  by  the  ftatute.  Br« 
Parliament,  pi.  17.  cites  8  H.  6.  34.  35.— -Br.  Wafte,  pi.  8r.  cites  S.  C.  And  per  Mjutiii,  ac* 
tion  of  wafte  doe^  not  lie  there  upon  the  ftatute,  but  by  their  afa{|^ ;  and  therefore  if  the  ufa^e  «< 
ill*  the  aaion  is  ilL— t  Inft.  306.  fays  it  does  not  lie  there  upon  the  ftatute  of  Cloucefter,  becaufe 
that  court  farls  of  tlie  inciUeats  to  au  a^ioii  of  wafte,  viz*  to  award  a  writ  to  the  fiierifFto  inquim 
of  the  wafte,'  &c.  S.  P.  B^t  wafte  Jitt  thei-e  by  •writ^rirhe,  amdjhall  bavefr9cefi  at  the  cwmm 
/ffw,  viz.  dlfircfi  infiHitc,  Quaere  indc,  uulefi  by  cuftom  ufed  time  out  of  mind*  Br*  Wafte^  pL  144c- 
c((M&  tj  H.  6.  25. 

Xi  A  man  ihall  not  have  writ  of  wafte  in  London ',  but  the  con- 
trary Is  ufed,  but  this  is  by  cu^om^  as  arbttrement.  Br.  Wafte,  pL 
8i«  cites  7  H.  6.  35-  and  8  H.  6.  35.  per  Marten. 

3-  Of  nunace  of  villeins  in  a  foreign  count]/  per  fnod  recejferunt^ 
a£tion  of  waftc  lies  where  the  manor  is  j  quod  nota  per  Cur.     But 
if  he  brings  a(E^ion  of  trefpafs  thereof,  this  adion  {hall  be  brought 
where  the  *  menace  wasy    Note  the  divcrfity.     Br.  Wafte,  pi.  9.  •  Orlg.  «t 
cites  9  H.  6.  42.  (nuuor) 


*  [H.  a]     Judgment  by  Statute.     In  what  Cafes  fij^^'^i^^ 
the  hand  fhali  be  recovered.     At  the  Common  — see 

T  -iw  (G.  a.2)pL: 

•L^'^W.  i.thel-.ft 

«  paragrai>tk 

£1-   T  F  tenant  hy  the  curtefy  does  wajle^  and  grants  over  his  ejlate\ 
^  in  a<^ion  of  wafte  for  it  the  fraaktenement  (hall  be  recovered. 
t%  H.  4..  4.] 

[2.  T\i^jame  law  is  of  tenant  in  dower.     12  H*  4.  14.] 

[3.  f5^]  if  leJJiefGr  life  does  wafte,  and  grarits  over  hiseftate, 
yet  in  a  writ  of  wafte  againft  him  xhz  frankUfiement  (hall  be  reco- 
vered.    12H.  4.  4.]  ^ 

[4»  5^  if  UJfie  for  years  docs  wafte,  and  grants  over  his  eftate, 
in  adion  againft  him  the  land  (hall  be  recovered.     1 2  H.  4.  4.] 

[5.  If  an  a<3ion  of  wajie  be  brought  againji  a  lejfeefor  years  ^  art  J' 
it  appears  to  the  court  that  the  term  is  expired  pending  thi  writy  the 
plaintiff  (hall  recover  damages  only,  and  not  the  land.  Mich.  9 
Car.  B.  R.  between  Newell  and  E/onning,  adjudged  in  writ  of  er- 
ror upon  a  judgment  in  bank,  and  the  judgment  there  fo  given  af- 
firmed accordingly.    Inttatur  Mich.  8  Car.  Rot.  271.] 

fh  Upon  tb«  conftruSion  (^the  ftatute  of  Gloucefter,  fome  que(- 

tion 


So6 
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tion  has  been  made,  whether  in  this  mixt  aSim  the  place  voqflei  $£ 
the  principaly  or  the  damages ;  and  in  divers  refpefls  me  one  is  mor« 
principal  than  the  other  \  for  in  refpedt  of  the  antiiniity  againft  te^ 
nant  in  dowery  and  the  tenant  by  the  curtefyy  the  damages  art  tba 
principaly  and  dierefore  they  (hall  be  fometimes  preferred,  viz*  The 
plaintiff  to  have  execution  of  the  damages  before  die  place  wafted. 
But  in  refpefk  of  the  quality,  the  realty  is  ever  preferred  before  the 
perfonalty,  and  therefore  in  wade,  if  the  defendant  confeft  the  ac« 
tion,  the  plaintiff  may  have  judgment  of  the  land,  and  releafe  bis  da- 
mages, which  proves  the  realty  to  be  the  principal  i  for  omne  ma)u» 
diguum  trahit  ad  fe  minus.    2  InfL  307. 


♦  This  IS     [L  a]    Judgment.     What  Tubing  fhall  be  rearoerein 


Xrownl* 
240*  S>  P* 
Anon. 

•  Fot  836. 


[r.  TF  trees  growing  fparfim  in  a  cbfe  are  cuty  in  zn^Siion  of  vmtte 
^  all  the  clofe  fhall  be  recovered.    M.  ii  Jac.  B»  between 
Cage  and  Smith,  per  Curiam.    Co.  Litt.  54.] 

[2.  If  wafle  be  done  in  diverfe  rcoms  in  a  houfe^  the  rooms  *  fhatt 
be  recovered  in  adion  of  wafte,  and  not  all  the  boufe.  Co. 
Litt.  54.1 


[3.  [But^  Ifwaile  be  done  in  a  houk  Jparfim  throughout  ttt 
hou/cj  all  the  houfe  (hall  be  recovered*    Cq.  Lite  54.} 

[4.  If  wafte  be  done  in  the  hall  of  the  houfe,  yet  all  the  houfe  JheUi 
not  be  recovered,  though  fome  fay  that  the  houie  has  its  denomiuK 
tion  from  the  hail.    Co.  Litt.  54.] 


$.  P.  thmigh 
aUbcDOC 

Inft.  303. 

In  anctenr 

lime  it  was 

koklen  by 

Inme,  that 

V  the  ifuli  were  Vftfttd,  the  whole  hoafe  (hotild  be  recovered ;  for  that,  in  thofe  days,  the  hall 

the  place  of  greateft  refert  and  ufe,  iniiomuch  as  the  whole  houfe  was  called  by  the  name  of  the 

Haliy  as  Dale-H^n,  Sec  but  the  purview  of  Che  ilacute  of  Gloucefter  is,  chat  he  fhaU  lofe  that  tbin( 

Ibat  he  hath  waited,    x  Inft.  303,  304. 

Koy,  Attorney-General  in  Mr.  Atkins*s  R«ading,  held  that  the  15  E.  j.  tit.  Wafts,  8.  Thar 
in  wafte  of  the  tiall  all  the  houfe  (hall  be  recovered,  was  good  law,  contrary  to  the  opinion  of  Co. 
Litt.  54«  a.  ic  H.  7.  ix.  And  he  cited  the  cafe  of  Lord  Abercavbnny  v.  Sir  Rd.  Soutb- 
wi  LL,  in  aAion  of  wafte,  for  wafte  dooe  in  kitcUn  and  larder  cfa  coftUy  and  ail  \.\xtcofiU  was  reco- 
^^red,  becaufe  a  caftle  is  not  dividable>  and  fo^  adjudged.    1 1  £U'z.    See  D.  17s.  b.  Mars* 


CraC.  3SX. 
pi.  9.  and 
340.  pi.  9. 
S.  C.  hut 
$.P.  does 
Aut  appear. 
— Jo»  3«;4. 
pK  I.  S.CX 

but  s.  p. 

does  not 
appear. 


•  If  one 
|oinre«ant 

ducstUft 


[5.  If  a  man  brings  adion  of  wa^Cy  becaufe  he  permitted  the  paler 
of  a  parky  which  incompafs  the  park,  to  decay »  but  it  is  not  averr^ 
that  there  were  any  deer  in  the  parky  or  that  thereby  the  deer  wire 
difperfed^  and  iA  this  a£lion  the  plaintiff  recovers ;  he  (hall  not  reco- 
ver all  the  land  which  is  comprifed  within  the  pale^but  only  tbo 
place  where  the  pale  flood.  P.  ii  Car,  B.  R.  between  Sir  John 
Corbet  and  Sir  James  Stoneboufe,  it  was  fo  held ;  and  the  Court 
feemed  to  incline  to  it  in  writ  of  error  upon  fuch  judgment  in  bank» 
the  judgment  being  affirmed  in  the  KingV  Bench  to  recover  the 
place  wafted.] 

6.  Stat,  of  Glouceftery  6  JE,  i.  cap.  5.  cna£b,  that  •  he  which 
Jhair  be  attainted  ofwajlcy  Jhall  f  Ueje  the  thing  that  he  bath  wafiedi 

and 


\ 


(D3?afie*  507 

4ni  monnPiT  fiaB  %  retmpenci  thruefo  mucb  as  the  wafteJhaU  h  waftc,  botji 

iaxidatl  ,  attaint^  of 

the  wafte,  3tc.  2  Tnft.  303.  '  S.  P.  Bat  treble  damagies  Iball  be  jecovered  againft  him  that 
dM  the  wafte  only,    t  Inn.  302. 

^  In  an  action  of  waile  eraaM(i  a  hjfeefor  Ufe^  for  wa/U  done  w  3  ocrrfythe  dffend^t  clalmtfet  i 
whereupon  ifftte  it  joined.  The  jury  ^M/againft  the  defendatu  that  he  hath  but  an  efau  for  lift ; 
and  inquired  f«rther  of  the  wafte,  and  found  the  ^aJU  dow  m  one  acre  only.  The  plaintiff  caiiiint 
ba?e  judgment  for  the  whole  land,  in  refpe^  ofthe  forfeiture  and  treble  damai^es ;  for  that  judg- 
ment is  not  according  to  tbb  afty  that  Is  to  fay  of  the  place  wafted^  and  treble  damages  io  refpedt 
of  the  place  wafted ;  wherefore  he  had  judgment^  accordiag  to  the  ftatute  of  one  acre  and  treble 
damages.    2  Inft.  305. 

X  Wiierefoever  the  common  law  gaveHngle  damages  againft  aay>  tt^  a6t  does  give  treblej,  un* 
lefs  there  be  any  fi^cial  provifion  made  by  this  a^    a  Inft.  306. 

This  ftatuce  does  not  bind  the  king ;  per  Coke  Arg.    Mo.  321.  in  Englefield's  cafe. 

And  for  xvafte  made  in  the  timi  (fwardjhip^  iiJbaU  he  dom  as  is  r    ^g  1 

contained  in  t£e  great  charter.  If  ale 

guariBMfufftrsaJtratiger  to  cut  down  timber-troes»  or  to  proftrate  any  ofthe  houfeSyand  accordixif 
to  his  name  of  guardian  doth  not  endeavour  to  keep  and  preferve  the  inheritanoe  of  the  ward  in 
bis  cuftody  and  keeping,  nor  to  forbid  and  wichftand  the  wrong  doer,  tbiiJhaU  b«  iakm  in  ItMtfor 
his  coafna ;  for  in  this  cafe  qui  son  probibet^  quod  prohibere  poteft»  afl*entire  videtur.  And  if  fuch 
wafte  and  £ftruAion  be  done  without  the  knowledge  of  the  guardian,  or  with  fuch  number  as  he 
could  not  witbftand,  then  ought  the  guardian  to  caofe  an  affife  to  be  brought  againft  fuch  wroog" 
doers  by  the  heir»  wherein  be  ftiail  recover  the  freeliold,  and  damages  for  fuch  wrong  and  dUherU 
foo.  So  note  aiUverfity  between  the  intereft  of  a  guardian  created  by  law ;  for  tbere  in  an  alfife 
the  hetrfliall  recover  damages  j  but  otherwife  k  is  in  cafe  of  a  leafe  for  years,  which  is  the  leflor^e 
own  a6(.    2  Inft.  305* 

And  where  it  is  contained  in  the  great  charter^  that  he  which  See  (L.a) 

did  wafte  during  the  cufiedyJhaU  Uefe  the  wardJUp^  it  is  agreed  that  ^^tiSTf'a 

he  Jball  recommence  the  heir  his  damages  for  the  wafte^  if  fo  be  ward  di<r 

that  the  ward/hip  loft  do  not  amount  to  the  value  of  the  damages^  ^^^  ^ 

before  the  age  of  the  heir  of  the  fame  ward/hip.  d^'d  SS[r- 

riage  to  the  heir,  aod  he  refufed,  and  married  dfewhere.  The  wafte  is  found  bv  office.  Tho 
queftion  was  whether  the  committee  may  bring  forfmture  of  matriagt.  The  Court  upon  advife- 
ment  held,  that  tlie  committee  by  doing  wafte  loft  onljr  the  ward  ofthe  land,  and  not  ofthe  body, 
by  the  expreis  words  of  this  ftatute.    P.  25.  b.  pL  Z03,  Hill.  28  U.  8.  Anoa. 

*  7.  If  2  coparceners  leafe  land  for  life,  and  t^r  wajie  committed  one 
dies  J  die  aunt  and  niece  muft  Join  in  a£Hon;  and  diough  the  niece 
Ihall  recover  no  damages,  yet  me  (hall  recover  the  place  wafted  \  and 
k  ieems  they  fhall  hold  the  fame  in  coparcenary.  F.  r<7.  B.  6o. 
(Rl  cites  M.  II  E.  3.^ 

o.  In  wafte  at  the  nifi  prius,  wafte  was  found  in  four  oaks  in  di'-  ^^j^^^  ^ 
vers  parts  in  a  tuood ;  and  it  was  doubted  if  he  fliall  recover  the  Ij[,^2^,t^ 
wood  or  the  place  wafted;  and  at  laft  it  was  awarded,  iftat  he  rer  nrmroftU 
cover  the  place  wafted,  and  his  treble  damages.    Br.  Wafte,  pi.  24.  '•^'o^i  he 
cit«  41 E.  3. 23.  ^  f^^^^ 

the  wood ;  per  Pineux  Ch.  J^  clearly ;  but  only  the  |>lace  wa(ted.  Br.  Wafte,  pi.  96.  cites 
15  H.  7.  II.  But  if  thtrt  art  iivrU  fl^i  of  laxid  in  tht  wooti  in  dtverfe  places  now  if 

the  tenmr  docs  wafte  in  tbt  *ufood  he  Ihali  lofe  thofe  plats,  though  he  did  not  do  waile  in  them  ; 
for  tliofe  are-  parcel  of  the  wood;  and  this  feems  to.be  where  he  Ins  done  wafte  in  tlie 
wcxmI  fparfim  &  circunquaque ;  and  thia  was  faid  by  Fioeuxibr  law,  in  the  rending  of  The* 
cher.    Ibid.  ' 

9.  If  ii  man  does  wafte^  and  grants  his  eftate  over^  yet  upon  ac* 
tion  brought  ;kgainft  4um,  be  &all  lofe  the  place  wafted  >  and  his 
grantee^  who  is  not  party  to  it^  JhaU  lofe  his  interefi.    Quod  nota. 

V^t,  XXII.  O  o  And 


5o8  ^aSe# 

And  therefore^it  is  a  good  flea  jfw  the  grantee^  ihatfiub  a  day  ht 
granted  his  ejiate  every  before  wbtch  grant  no  wdjte  done :  and  in  ac^ 
iion  againjt  the  grantee  it  is  a  good  plea^  thatfuch  a  day  J*  Ni  granted 
it  to  bimy  after  which  grant  no  wafte  done*    Br.  Waftc,  pi,  33.  cites 
43  E.  3.8. 
Br.  FarRa-         10.  If  ^^ guardian  in  chivalry  does  wajie  in  ward,  to  the  damage  ef 
mcnty  pi.      20  s.  he  Jhall  lofe  the  ward  to  the  value  of%oL  viz.  he  fhall  lole  all 
%Q^     ^  ^^^^^    Br.  Wafte,  pi.  68.  cites  1 2  H.  4.  3.  Per  Hank. 

The  baron  held  a  houfe  in  the  right  of  his  feme  for  her  life,  the  inlierifance  whereof  was 
ill  an  infant  in  ward  of  the  queen ;  and  upon  an  information  in  the  court  of  wards  that  he  bod 
committed  wafte,  and  which  was  proved  to  tlie  value  of  27 1,  the  Court  awarded  that  be  fhoold 
avoid  the  polTenion  during  the  life  of  the  feme,  if  Ihe  (hould  live  fo  long ;  and  that  he  ihoald 
pay  treble  damages,  amounting  to  1131.  Mo.  717.  pi.  1003.  Mich.  15  &  T6Bliz.  FoHler's 
cafe.  So  for  wafte  done  in  a  wood  of  the  waid*S|.the  defendant  rendered  treble  damages, 

and  loft  the  place  wafted.    Mo.  7i3.  in  pi.  1003.  cites  Hiil.  32  Elis.  Scrogg**  cafe. 

s.  P.  ainft,       J  I,  -Wafte  by  two  upon  a  leafe  for  term  oflife^  and  one  was  pun-' 

^®**  monedandfeveredj  and  the  other  fued  forth^  and  ajjigned  the  wajte  im 

diverfe  things^  and  in  eutting  ofwiliows^  zaA  found ffr  the  plaitttifft 

'  and  damages  taxed  \  and  he  bad  judgment  to  recover  the  moiety  of  tig 

L  5^9  1  ^'^^^»  ^^  ^^^  moiety  oftheplaee  wajiedy  and  as  to  the  willows  tba 

*  Court  advifed.    Br.  Wafte,  jd.  116.  cites  12  E.  4.  1. 

12.  If  a  man  does  wafte  In  hedge^rows  which  furround  a  pa/ture^ 
nothing  fliall  be  recovered  but  the  place  Wafted,  viz.  the  circuit  of 
the  root,, and  not  the  ^entire  pafturej  per  Broinley  Ch.  J.  Br, 
Wafte,  pi.  1 36.  eites  4  E.  6. 

13.  A.  hath  the  wardfinp  of  Black"  Jcte  and  the  heir  of  B. 
txA*White^jtcre  and  the  heir  of  C.  per  caufe  de  gard.  A.  doth 
waJie  in  BlackrAcre.  He  fliall  lofe  only  Black- Acre ;  for  that 
wafte  is  done  only  to  the  diflierifon  of  tiiat  heir.  And  (b  k  is 
if  he  does  wafte  in  White -Acre,  he  fhall  only  iofe  that  acre 
for  the  v^afte  done  there  to  the  diflierifon  of  that  heir.  2  Inft. 
306. 

S.  c.  cited  14-  If^b^  tenant  of  one  houfe  is  dijfeifor  of  the  next  houfe,  and  be 
Liu.  Rep.  pulls  down  both  and  builds  them  into  one  new  one,  difT^iiee  Ihall  re-^' 
of  Hrms^*  cover  all  the  houfe.  D.  272.  b.  Marg.  cites  34  Eliz*  Allen  v. 
s.roud.    '    Hayes." 

15.  When  vrafl^  is  brought  in  the  tenuity  damages  are  only 
to  be  recovered.  6  Rep.  44.  Mich.  3  Jac  C.  B.  in  Blake's 
cafe. 

16.  If  Uffee  for  years  or  life  grants  a  rent  out  of  the  land  fe 
^     leafed,  and   afterwards  commits  wafte^.if  the  lord  recovers  the 

place  wafted,  yet  the  land   ihall  be  charged.      Brownl*   238. 
Anon. 


(K.  a)     What  Bfiate  fhall  be  recovered  • 

!••  't^lT'HERE  a  leafe  is  made  to  oneforlife^  remainder  to  another 
fi^  y^^^h  3nd  the  firft  leifee  lofes  by  ad^on  of  wafte, 
quaere  if  the  termor  cannot  enter  after  the  death  of  him  who  left. 
Br.  Wafte,  pL  44.  cites  46  £.  3.  17, 

a.  If 


i.  If  2^  nuui  grants  a  »m^  i^i^  f^  commend  afier  tbi  end  sf  a  former 
ieajey  and  the  firft  leiTee  does  wafte>  aftion  lies  againft  the  iirft  lef-^ , 
fee  notwithftanding  this  future  intereft,  and  the  term  ihall  be  £ived^ 
Co.  Litt,  54.  a.  (t). 

3.  W  UJJee  for  Ufe  leafes  for  years^  vHd  after  enters  into  the 
land  and  does  waftey  and  the  leflbr  recovers  in  an  a£lion  of  wafte^ 
he.  fhall  avoid  the  leafe  made  before  the  wafte  dohe«    Co*  Litt* 

^33-  •>. 

•4.  But  a  precedent  rent  granted  out  of  the  l^d  fliall  not  be  avoid* 

jcd)  but  the  leflbr  (hall  hold  the  land  diareed  during  the  lif^p  of  te- 
nant for  life ;  hut  jjTthe  rent  were  granted  i^tr  the  wafte  done^ihic 
leflbr  fliall  avoid  it     Ca  Litt,  333.  b.  334.  a. 

5.  Leafe  for  Ufe  to  A,  rejnainder  to  a  feme  file  for  years  \  they  /»- 
Urmarryy  and  after  wafle  is  committed;  as  well  the  .eflate  for  years 
as  the  eftate  for  life  fliall  be  recovered.  2  Le.  7.  Arg;  in  Cran* 
flier's  cafe» 


(L,  a)    Recovered,  What.    Daihages.  [510} 

!••  VTr7  ASTE  by  a  prior  againft  J.  N.  writ  to  enquire  of 
^^  the  wafte  was  awarded^  and  returned  firvedi  and  judg-^ 
fnent  was  given  that  be  fhould  recover  the  place  wafted^  and  tre^ 
He  damages^  but  ceffet  executio  till  the  collufion  was  tried ;  quod 
nota;  and  this  feems  to  be  by  Quale  jus.  And  from  hence  it 
follows  that  this  is  a  recovery  by  default  as  it  feems.  And  it  fe.ems 
there  by  Belkn.  that  the  plaintiff  fhall  have  the  damages  though  col- 
lufion he  foundy  but  not  the  place  wafted.     Br.  Wafte,  pL  23.  cites 

40E.  3.  37. 

2.  A  man  fhall  recover  treble  damages  in  writ  ofwafte^  aS  vftVifor  But  a  Init, 

the  wafte  done  pending  the  writy  as  for  the  wafte  done  before.    Bn  304-  ^^y^ 

Wafte,  pi.  63.  cites  7  H.  4.  i6.  ^^ifi^Jr^T 

Cover  damages  for  any  waJU  J<xuMagi»g  tbt  wrii^  and  therefore  the  plaintiff  may  have  a  writ  of  ef- 
trepement  in  this  a^on,  ic  fic  de  fimilibus.    2  Init,  304. 

3-  A  mail  fliall  recover  &ehle  darfiages  in  wafte  though  ihe  aSfion 
ie  not  formed  upon  the  ftatute.    Bn  Damages,  pi.  193.  cites  I2  H. 

-    4«  In  ai%on  of  wafte  by  the  heif  againft  the  guardian^  which  is  ^r*  Parlia- 
brought  hy  the  common  lawi  the  plaintiflF  fliall  recover  treble  da-  ^tes^s^^!*^ 
inages,  though  this  be  given  by  fiatute^  for  when  action  of  wafte 
is   given  with   treble  damages,  ^\s  fhall  extend  as' well  to  thofe 
who  fhall  have  the  a^on  Mfore  as  afier.     Bu  Wafte,  pi.  65. 
cites  22  H.  4.  3.  per  Thirn. 

5.  And  if  aSfion  of  wafte  was  now  given  generally  againft  tenant  in  Br.  Parlii- 
iaily  after  pofffility  of  ijfue,  &fc.  treble  damages  ftiould  be  recovered  ^^^^^^^ 
againft  him  without  more  words ;  for  thofe  are  adjoined  to  it  by  the 
former  ftatute,  and  when  this  is  given  in  a  new  cafe,  all  that  is  ad* 
joined  to  it  is  given  with  it  Ukewife.     liv.  Wafte,  pi.  68.  cites 
42  H.  4.  3.  per  Tbirn, 

O  o  2         '  ^  6.  Waftt 


5XO  ^8fte. 

It  WAS  held       6«  Wafte  was '  found  to  thi  damage^  tfc.  arid  c^t  to  marks. 

Th  ^bel  '^^^  plaintiiF  recovered  die  trehk  damages^  and  lO  marks  fir  CBfts^ 
cjufc  ihofc  which  were  not  treble.  Quod  mrum^  that  he  recovered  die  cofts 
treble  da-     where  the  damages  are  treble.    Br.  Wafte,  pL  72.  cites  5  H« 

mages  are      r    t « 

given  hy        5*  *»• 

ilatutci  therefore  the  plaintiff  cannot  have  cofts.    Br.  Wafte,  pi.  lo.  cites  9  H.  6.  65,1         ■■But 

IhiJ.  pi.  125.  cites  5  £.  4.  7.  Ttiat  ail  tlie  juftices  of  B.  R.  heia  that  the  srjfit  /bull  it  trthhJf  jnd 

this  aeeordlnjr  as  the  dunnages Jhjll  bt  irtlM  [uixed] ;  otherwife  it  is  according  as  the  wafte  flu^l  be 

Uxed.-i^3ee  pU  lo.  • 

7.  It  is  agreed  per  Curj  that  u^n  this  ijfueefmfuch  vitt^iftbe 

fJainiiJfhas  m  fu€h  land  in  tvbich  be  affigns  a  part  oftbe  wajfty  f€t 

they  (hall  give  damages ;  for  by  fuch  imie  the  wafte  is  not  denied  ; 

per'Cur.    Br.  Wafte,  pi.  lO,  cites  9  H.  6.-  65* 

If  a.  man      *    8.  Wafte  per  tot*  Cur.  where  the  lejlii  cuts  100  oakS't  and  e^ier 

fdii  tr  ri,      ^uts  the  jiecks  of  the  fame  eaks^  whieb  grow  again^  wafte  fluU  lie 

tiiCnhi  ^^^  ^^'  ^"^  ^  ^^  ^'^  ^  ^  ^'^  brought  writ  of  wafte,  and  af- 
j^crmntm  figned  the  wafte  in  bodi;  for  the  ftocks  will  grow  to  osdcs  ag^^ 
,bt  djnyed  .  if  they  are  well  kept ;  and  in  this  cafe  he  Jhall  recover  trehk  darna^ 
We  waft^  w  twite^  but  he  jhaU  have  only  on*  judgment  oftbe  place  w^eeL 
m^^rcl^t  But  note,  that  he  brought  but  one  writ  ofweffte  of  both  waftes  \ 
dmagts  for  if  be  had  firft  brought  wafte  for  the  cutdng  of  the  oaks,  and  re^ 
^*^^  *^i  /*"  covered  the  place  wafted,  and  after  the  tenant  had  cut  the  ftocks» 
^n'yet ^  wafte  does  not  He ;  for  by  the  firft  recovery  of  the  place  wafted, 
lie  cannot  his  leafe  is  determined  in  this  parcel,  and  therefore  trefpafs  lies 
^im^aV"^  rf^beficond  cutting.     Br.  Vy^fte,  pL  91.  cites  22  H.  6.  IJ. 

fbtuni*    P.  N.  B.  59.  (M)  (e)  (f)  in  the  new  notes  there,  cites  %%  H.  6.  xa. 

r  ( 1 1  1       9>  If  A  m^  dljfeifes  the  tenant  for  life^  and  does  wafte^  adion  of 

^  ^  wajie  lies  agminft  the  tenant  fir  term  of  life ;  for  he  may  have  his  r/- 

'  medy  over    againjt  the  dijjeifor.    Quaere   if  he   fliail  have  this, 

viz.  treble  damages  in  ajjtfej  before  that  he  be  damnified  by  ai6lion  of 

waftcj  or  after?  It  feems  that  rfter  toe  action  of  wafte  brought^ 

and  execution  had.     Br.  Wafte,  pi.  138.  cites  23  n.  8. 

S.P.Co.  IP.  \{  ^Q  guardian  commits  waftcy  and  the  heir^  being  within 

Lilt.  54.  —  agCy  brings  an  action  of  wafte^  the  guardian  thereby  JhaU  lofe  the 

tof  ^06.      wardjbipy  and  damages  fir  fo  much  as  is  waftedy  beftdts  tbe^  value  of 

^Noie  one  the  wardjhipy  which  is  ioft.     But  if  the  heir  at  full  age  brings  a 

ih:Uinotie-  writ  of  waju  zgTATifk,  him  who  was  guardian,  and  recovers,' dlcn 

on7he^fta'    ^^  ^^^^  recover  treble  damages  againft  the  guardiian,  becaufe  the  (ame 

'  tute  of         is  out  of  the  ftatute  of  Glouceftcr,  which  iays  that  th?  guardian 

(}!(Hicefter.   ftiall  lofe  the  wardftiip ;  for  he  cannot  lofe  the  wardihip  there,  and 

6  ^T^in    ^^^^^f*^r®  \it\%  not  in  that  cafe  as  tenant  in  dower  or  by  the  cur- 

the  new       tefy  arc,  who  were  puniftiable  in  wafte  by  the  coaimon  law*    And 

notes  there   cltcs  M.  J  2  H.  4.  3.  iu  the  tide  of  wafte,  the  opinion  of  Thirning. 

fb)  cites  30  K.N.B.  6o.(T) 

E.  \  «7-  h.  ^      ' 

9  H.  4*  17.  h.  rft  H.  4.  4*  5  H.  5. 13.  a.  9  H.  6.  C6.  b.  14  II.  6.  13.  a.  Contra  5  £•  4.  7.  a. 

Kefw.  a6.  the  Stat.  aSg.— -See  pi.  6. 

Bnrthiiis      -  ii.  Lcflce  for  ycars  commits  wafte,  and  the  yrars  do  expire 

icrftJod*  y^  ^*"  *^  '^^''  ^^^  ^^  aftion  of  wafte  for  die  treble  damages, 
i^hea  the  •    although  hf  Cannot  recover  the  place  walled,  and  thotigh  the  ftatute 


ef  Glouccftcf  be  in  the  conjunftive,  perdra  Ic  cbofe,  &c.  &  oufter  term  «- 
ceo  face  grcc,  &c.    For   as  there  was  at  the  common  law  z  fij^^-^  ^^ 
fernls  of  a£lions  of  wafte,  viz.   in  the  tenet,  as  againft  tenant  nnt^aslu 
by  the  curtefy,  &c.  and  in  the  tenuit  againft  the  guardian  after  the  cafe  of 
full  age;  fo  upon  this  aft  the  like  kind  of  forms   is  framed  by  ''^^''^ 
equal  conftru£Uon,  viz.  in  the  tenet,  to  recover  the  place  wafted  when  the 
and  treble  damages;  and  in  the  tenuit  to  recover  treble  damages  efUte  dc. 
only.    *Inft.3a4.  S?,'^ 

Go<] ;  as  when  eejly  fte  *  ufeeUetg  tvc  when  the  eftate  is  ended  or  defeated  hy  the  afi  nndwnmg ^ftht 
itiumtf  as  when  he  makes  a  feofFment  in  fee,  or  commits  an/  other  forfeiturcy  and  the  lelTor  enters^ 
yet  the  leflwr  (hall  have  his  a^ion  of  wafte.    2  Inft.  304* 

*  It  feemstbat  this  IhmildiM  (vie.)-*— And  Co.  Litt.  1S5.  a.  fayt,  if  cefty  que  vie  dies,  wafte 
fhall  lie  only  for  the  damages.  ■  "And  if  pendinf  a  writ  cefty  que  vie  had  died,  the  writ  (hall 
nut  abate,  but  the  plaintiff  (hall  recover  damages  only ;  becaufe  if  cefty  que  vie  had  died  bsfore 
any  adioo  brought>  the  leflbr  might  liave  an  adtioo  01  wafte  for  the  damages*    Ibid. 


(M.  a)     Recovery  of  Damages^     By  and  agamfi 

whom. 

X.    A  Man  feifed  leafed  for  lifey  and  had  ijfue  two  daughters^  and  Br.  D». 

^^  diedj  the  tenant  did  wafte^  the  one  daughter  had  iffue  and  mages,  pli 
diedy  and  tfa^  tenant  did  tt/afte  again^  and   the-  ijpie  and  the  aunt  |''^!'^^^ 
brought  writ  ofwafte^  and  counted  upon  their  cap.    The  defendant  s!  P.  » 
pleaded  no  wafte  dfone,  and  all  found  as  above*    And  it  was  ad«  inft^  3«5> 
judged  that  they  recover  die  place  wafted>  >and  treble  dainagea  Coke^ftwt 
in  tneir  own  time,  and  the  aunt  alone  the  treble  damages  in  the  this  is  a  ' 
time  of  her  fifter  to  berfelf.    Quod  nota.    Br»  Wafte^  pL  41,  cites  leading 

45  J^-  3-  3*  worthy 

great  obfervation.  ■  ■  Ifi  npareenen  tetfe  land  for  life,  and  wafte  is  committed'^nd  after  aw 
di*s^  the  aunt  and  the  niece  iball  join  in  a^ion  of  wafte  for  the  wafte  done  before ;  and  yet  thi  meet 
JhallrM  ricwtr  any  dtmagci  for  the  fame,  btu  the  place  wafted;  F«  N.  B«  6e.  (R)  ekes  M.  1 1  £.  }• 
and  in  the  new  notes  there  (f)  cites  1 1  £.2.  Wafte,  ti5«  45  £•  3.  3.  b.  xi  H.  4. 16.  b«  4S  E.  3. 14* 
b.  3^  H.  6.  23.  b«  Kelw.  105.  a.  Kat«  Br.  loz.  %%  H.  6. 12. 49  £•  3.  %, 

ft.  If  there  be  tenant  for  life  without  impeachment  if  wafie^  and  ^  f  r  r  2  1 

ftranger  cuts  treesy  the  tenant  for  life  ihall  not  have  the  da-  "•  5       J 

mages,  becaufe  the  property  is  the  leflbr's.    LaC  269.  in  cafe  i^£^?*[;,^ 

of  Sacheverel  v.  Dale,  Arg*  cites  27   H.  6.  Stathaou  Wafte,  yisLo's 

pi.  47*  '      \  .  cafe,S.C., 

.    ^  ^    ^    ^  outofSta. 

tham,  cited  by  Cook^  Ar^.  who  fait^  that  book  is  not  to  be  taken  for  law ;  neither  is  it  ad- 
judged  there,  bat  is  only  a  collateral  opinion^  which  ought  not  tp  receive  credit  againft  reafoo  aad 
die  rules  of  law.  .. 

3.  Two  jointenanis  for  years  or  life,  and  one  of  them,  does  wafte. 
This  is  the  wafte  of  them  both  as  to  the  place  wafted ;  but  treble 
damages  Ihall  be  recovered  againft  him  only  that  did  the  wafte« 
2  Inlt.  302. 


Oo  3  (N.a);rnY 


S" 


UMie^ 


Br.  Wafte, 
p}.6.  cites 
S.  C.  For 


sce(B.a.a)  (N.   a)     ^n>    ^  Inquiry.      Awarded    in    what 

Cafes.     And  how  the  Inquiry  ought  to  be. 

f .    TN  wafte  at  the  grand  diftrefs^  the  parol  was  witbud  daj  bj 

•*  prote^iiony  and  the  plaintiff  brought  refummonSy  and  the  ^- 

f$ndant  madt  difatdt\  the  procels  fhall  be  pone,  and  not  writ  of 

inquiry  of  wafte*     Br.  Refummons,  pi.  42.  cites  27  £.  3.  78.  anc} 

Fitzh.  Wafte,  13. 

2.  In  wafte  where  at  tbe  grand  diftrefs  tbt  /heriff  returns  ijfues^ 
and  the  one  of  the  plaintiffs  upon  demand  makes  default^  and  tbe  other 
appears,^  be  Jball  be  fevered  by  award,  and  writ  fliall  iflue  to  'xn^ 
quire  of  die  wafte;  and  fo  it  did.  Br.  Wafte,  pL  57.  cites  2 
H.  2.  4* 

3.  In  wafte,  if  the  defendant  appeart  at  tbe  grand  diftrefs^  and 
has  day  over^^  and  after  makes  defaults  the  plaintift*  ftiall  never  have 

*•  ^'  ^^^^  writ  to  inquire  of  the  wafte ;  but  fliall  htve  the  procefs  of  the  coro* 
)i,  ihat^Af  mon  law,  viz.  diftrefs  infinite;.  Quod  nota,  Br.  Wafte,  pi.   11^ 

doesn^om*     ClteS  7  H.  4*  '5* 

atihf^tand 

difirt/t,  thep  writ  fliall  iflue  to  inqoire  of  wafte;  which  is  iotendod  at  thf  fame  daj. 

4.  The  fummonsy  attachment^  and  diftrefs  in  writ  of  wafte  were 
returned  nihily  and  yet  turit  ijfued  to  inquire  of  wafte  \  and  good 
per  l^hirn,  Hank.  &  Culpepcr  For  the  ftatute  is,  that  if  he  docs 
not  <^ome  at  the  diftrei5,  the  flierifi^  be   commanded,  &c.     And 

'"*fii^/*^^  yet  per  Skrene,  in  writ  quas  tenet  he  may  be  fummoned  in  terrm 
t-rfs,wd      p^tita.     Contra  in  tiais  zQion  quas  tenuit.    Br«  Wafte,  pi.- 68.  cites 

yetthe<v*r>    12H.4.3. 

cf  ifjuiry  ^f 

wj/t  was  ^tf»  irdlM^  thoiigh  no  writ  be  fenred  ;  and  yet  it  was  agreed,  that  the  tenant  may  be  fom* 
inoned  in  the  l^oi^i  in  which  the  wafte  iS  fiippofcd|  and  fo  in  quare  impedit,  and  writ  of  ward.  Br« 
\Vaite,pl.  90.  cites  21  H  6. 4i. 

5.  If  the  JheriffhBS  done  his  office  ill  in  Wie  viUy  and  well  in  ano» 
tber,  ail  ftiall  hi  inquired  de  n0vo ;  inafmuch  as  all  the  inquifitioa 
ihall  be  by  one  and  the  iame  inqueft,  all  at  one  tune.  Br.  Wafte^ 
pi.  68.  cites  12  H.-4.  3.  per  Thim. 

I^r-    ^T   '6.  Wafte    agairft  two  barons  and  their  fams.     At  tbe  grand 

15*3J   diftrefs  the  one  baron  and  feme  appear edy  and  the  other  made  di^ 

^c^ZfL>    f^^^^r    Skrene  prayed  writ  to  the  flierift',  t^  inquire  of  wafte 

iithionT     ogainft  thofe  who  made  default^  and  counted  againfi  the  others.    Hank. 

(aid,  you  Ihali  not  have  writ  to  the  fheriftf  but  count  againft  diofe 


In  wafte 

the/htrtf 
rOm  med  mi- 
inLattbi 
fumtmtmSf 


com  i 


at  tbt 


'^t'^'l^mt  ^^^^  appear,  and  take  procefe  at  comnaon  law  againft  the  others^ 
h:(hJ!lnot  Thirn.  faid,  the  wafte  of  one  i«  the  wafte  of  all,  •  anda  man  fliall 
ii  V  c  writ  not  recover  by  moieties  in  wafte,  as  in  praecipe  quod  reddat 
againft  two;  for  in  wafte  the  land  fhall  not  be  loft  by  default^  but 
by  adlion  tried.  Per  Hank,  thofe  who  appear  ought  to  plead^ 
and  if  it  be  found  that  no  wafte  is  done,  this  fliall  difcharge  all. 
But  per  Thirn.  li  wafte  be  fOund,  it  is  hard  that  the  others 

■  ■  k  •  m 


cf 

vnry 

c-  V 

i^e 

.'•  the 

0'.  . 

.  ;  for 

I'l- 

e 

Km. 

L« 

CDafte;  5<3 

fliaH  be  attainted  who  are  ftrangers  to  the  ifTue ;  and  ^r  they  were  found  the 
forced  to  anfwer.    Bt.  Waftc,pL  69.  cites  12  H.  4.  5.  °^J  ^^r^ 

other  another  -wzj,  Br.  Prorefs,  pi.  45.  cites  14  H.  4.  ^7) 

7.  Dajr  was  given .  againft  the  jury  to  try  if  B.  was  a  vill  bf 
itTelf  or  mty  and  ^t  the  day  they  read  the  record ;  becaufe  they 
Jball  not  be  fworn  unlefs  fix  of  tnem  had  the  view  of  every  |dace 
where  iht  wafte  is  affigned,  and  after  one  was  examirud  if  ht 

bad  the  view  who  Jaidj  yes  \  by  which  he  was  fworn  upon  the  ' 

principal,  and  there  the  jury  was  charged  to  inquire  of  the  damages 
^f  each  parcel  by  itJelK  and  not  of  a  fum  in  grofs  for  the  whole  i  for 
af  they  hnd  that  B.  is  a  vill  by  itfelj^  then  they  mall  inquire  of  da- 
mages. And  wafte  was  ajjigned  in  two  acres  in  digging  of  200 
loadofjlateftone^  and  lOO  load  of  coals^  and  ther,e  it  is  agreed,  per 
Cur,  that  upon  this  ilTuey  of  no  fuch  viU^  if  the  plaintiff  has  no  fuch 
landj  in  which  be  ajjtgns  apart  of  the  wafte^' y^t  they  £ba]l  give  da- 
mages I  for  by  fuch  ifTue  the  wafte  is  not  denied ;  and  alio  whea 
they  fay,  that  they  have  viewed  every  parcel,  they  Ihall  not  lay  af- 
ter, no  wafte  done,  or  that  there  is  no  fuch  parcel  as  one  of  the 
parcds  is.  And  they  found  damages  of  300  oaks,  and  were  com- 
pelled to  (hew  the  price  of  each  oak  by  itfelf^  and  becaufe 
thofe  treble  damages  are  given  by  the  ftatute,'  therefore  the 
plaintiff  cannot  have  cofts ;  per  Cur.  Br.  Wafte,  pL  lo.  cites 
9  H.  6.  65. 

8.  In  wafte,  if  the  defendant  demurs  upon  the  declaration  whiih 
is  adjudged  againft  hipSy  as  he  did  where  reverfibn  was  devifed  by 
name  of  tenement,  and  pafTed  without  attornment,  there  writ  Jhall 
not  ijfue  to  inquire  ofwajle  \  for  by  the  denjurrer  he  is  conyi<5led  of 
the  wafte,  but  writ  fhall  iflue  to  inquire  of  the  damages  \  quod  nota» 
Br.  Walie,  pi.  16.  cites  34il.6.  7. 

9.  WitiV'.  e::  hcsreditate  as  coujin  and  heir^  the  tenant  made  de^ 
fault  after  dejaulty  by  which  writ  was  awarded  to  enquire  of  the 

waficy  upon  which  be  affigned  the  wcifle  certain^  as  he  ought  tn  lieu  * 

of  declaration^  viz.  cutting  fo  tnany  oaksy  i^c.  ad  valentiam^  &c. 
Permitting  a  hall,  &c.  &  fic  de  fingulis,  and  did  ma  Jbew  bow 
€oufin  \  and  yet  good,  becaufe  it  is  no  declaration  but  affignment  (f 
wajie  to  inftruSi  the  jury  j  but  contra  upon  declaration  \  where  the 
defendaiit  appears,  there  he  ought  to  Ihew  the  cofmagc.  Br.  Wafte, 
pi.  17.  cites  34  H.  6.  44. 

16.  if  a  man  pleads  releafe  in  wafte  whkh  is  found  againft 
him,  the  wafie  jhaU  not  be  inquired  \  for  by  tiie  pleaJing  of  the 
releafe,  it  is  confeiTed;  per  Mode.  Br.  Wafte,  pi,  18.  cites  35 
^.  6.  44. 

II.  In  wafte  upon   a  nihil  dicit  entered^  a  writ  wts.  a\*ardcd  S.  P.     d  * 
to  the   fherifF  to  go   in  proper  perfbn  to  the   place  ^w.rttd  ai^.J  |^^/,,/,.  ^ 
inquire  of  the  damages -^    and    the   Court  held    the   writ   touJj  ^iveM  .  • 
s^d  that  he  need  not  inquire  of  the  wafte;  for  that  is  not  dcincd,  -""«»«•• 
isc.  D.  204.  pi.  I.  Mich.  3  &  4  Kli^  Darrcl  v.  Wybarne.  ^' ^^' , 

wurrfTf  tlie  wafte  fballooc  be  inquired  but  the  Uam.igcs.     D.  X04.  Marp;.  cices  :i  as  :iv  ju'i  "<I.  '    .  . 
33  Eliz.  C.  B.  Anon. 

Jfudgynent  in  w«ifte  was  had  by  confeffion  by  nih'l  dicit.     It  was  alTigncJ  for  error,  -V.:v  •    - 
^    gment  being  by  copfedion^  \\m  waj^e  tfiij^lit  not  to  he  inquired ;  bui  bccauls  divine  j:.  ccc j 

O04  -v      * 


Waxtt: 


ant 

werefo^  ittiPteawarMno  error,  mAihc  judgmeni  wai  afimidd*    CnS  S.  190;  pi.  10;  KB^ 
34&  35  £li7.  B.  R.  Warnefons  v.  Haddock. 

If  the  plaintiff  in  wade  recovers  hy  mltlicit,  and  a  writ  of  inquiry  iflbes,  the  jary  m«y  imf^r*  9f 
tU  damagts  but  ml  ofUae  ptau  muJUd ;  (or  the  nil  dicH  is  a  confeffion,  and  the  precedents  are  accord 
ingty .  And  Hobart  afked,  if  the  defendantThail  be  hound  by  the  nihil  didt,  as  to  the  place  wafledy 
fur  what  reafoti  he  ibould  not  be  bound  as  to  the  damages  ?  Mln.  5.  Paftb.  19  Jac*  Topping 
[alias,  Tipping]  v.  ITing.— Hutt.  44.  Tippin  v.  King.  S.  C.  Refolved  that  the  jury  oog^  nof 
now  to  inquire  *  of  the  wafte,  and  fays  that  it  was  fo  adjudged  between  £w(k  and  Mori-Sy 
upon  demmrrtr  in  wafte,  there  the  wafte  is  confeiTed,  and  the  writ  fliall  be  to  inquire  only  of  ^10 
damages :  fo  if  the  plaintiff  will  release  his  damages,  he  flLiU  have  a  writ  upon  judgment  of  the 
place  waited.— —Velv.  140.  Mich.  6  Jac.  Ewer  and  MoyleS.  C*  but  S.  P.  does  not  appeai^-^ 
Lane  83.  Hill.  8  Jac.  S.  C.  botS.  P.  does  not  ap|>ear.  ' 

*[5H] 

P.  204.  a.  12*  But  the  reporter  adds  2  quaere,  if  in  this  cafe  the  {hcriff* 
Warg.  cites  cx  rigorc  juris,  ought  to  go  in  proper  perfon  to  die  place  wafted ; 
luTedHiU  ^^^  y^'  '^  fecms  hc  need  not;  for  this  form  is  only  in  the  writ 
33  Eli'..  de  vafto  inquirendo,  where  the  defendant  made  default  at  the 
c.  B.  that  diftrefs,  as  in  the  ftatute  of  Weilminfter  2.  cap*  15.  D.  204.  a.{>L 
"l^^^   ,      i.incafeofDarrel  V.  Wybarne. 

judgment       ,  ■  ' 

IS  givm  upon  nihil  di^y  or  by  non  fum  informatusyor  upon  demurrer  in  wafte^  the  Oieriff  is  not 

bound  to  return  quod  acceflit  ad  locum  vailatum. 

After  judgment  in  wafle  it  was  afltgned  for  error.  Chat  in  the  aAioo  the  drfenAani  ffpmred  9^ 
the  difir'f^y  ini  after  declara!ion  made  no  anfufr,  but  fudj^nt  was  given  againftlhim  kftm^rit^  and 
upon  the  writ  awarded  to  enquire  of  the  wafte  and  damages,  the  Jbeilfnufut  not  r»  tbt^au  wixfted, 
but  iKfuirid  of  it  ai  amtUr  fhce,  and  tbis.wat  alllgned  for  error.  Sed  non  allocatur ;  for  when  judg- 
ment in  wahe  is  civen  upon  a  demurrer  or  nihU  dicit^  the  tifajle  is  comfefrd;  and  the  vrit  Ihall  he 
only  to  enquire  oJF  damages^  and  although  the  wiit  do  command  the  fheriff  to  go  to  the  place,  yec 
this  u  but  ai  form  and  nugation  ;  but  ocUrwife  it  is  tubvejud^ttUHt  is  givat  by  defmk  bifare  a^pearanct^ 
ibis  3  Eliz.  Dy.  204.  Cro.  E.  290.  pi.  10.  Hill.  34^  35  Fliz.  in  B*  R.  Wamfurd  v.  Haddock. 
>0w.  la.  Wardford's  cafe,  S.  C^  and  S.  P.  anddiverfe  precedents  were  produced  to  fhew 


chat  this  was  the  comrfe's  whetef6re  judi^ent  w<is  affirmed.  iS.  C.  cited  Popb.  14.  in  the  cafe 
of  Crocker  and  York  v.  Dormer,  Pafcb.  35  Eliz.  as  tlie  cafe  of  Haydock  v.  Wamford,  and 
that  thou];h  the  writ  was  that  the  (heriff  {hould  go  to  the  place  wafted,  and  he  did  not,  yet  he  need 
not  go,  for  by  the  nihil  dicit  the  waft  is  acknowledged  \  but  where  a  writ  is  awarded  to  inquire  of 
the  wade  upon  defanlt  made  at  the  grand  dift^eii^  there  by  the  ftatute  of  Weftm.  a.  cap.  24^  the 
iheritf  ought  to  go  in  perfon  to  the  place  wafted,  and  inquire  of  tlie  wafte  done»  and  therefore  in 
that  cafe  it  is  n^dful  to  ha^e  the  claufe  in  it,  that  the  Ihc  riff  (haU  go  to  the  place  wafted,  and  there 
enquire  of  it  s  for  by  the  view  the  wafte  may  be  the  better  known  to  them,  bat  where  the 
wafte  is  acknou  ledged,  as  here,  that  claufe  need  not,  and  albeit  it  be  comprdiended  in  the  wVit ; 
yet  the  (heriff  is  not  thereby  bound  to  go  to  the  place  wafted  and  to  enquire  there,  but  he  may  do 
it  at  any  place  within  his  bailywick  where  he  will,  and  therefore  it  is  00  error  in  this  point. 

13.  In  wafte  there  was  a  judgment  by  d<;fault,  and  -upon  a 
writ  of  enquiry,  it  yn&  found  in  two  houfes  and  three  gardens  ge^ 
nerallyy  as  the  tlainttjf  had  declared,  and  entire  damages  given ; 
upon  a  writ  or  error  it  was  aRigned,  that  the  jury  ought  to  have 
found  the  damages  feveral,  that  it  might  appear  to  the  Court  how 
much  the  wafte  is  of  each  particularly ;  for  if  any  wer6  under  lad. 
the  Court  would  not  adjudge  it  wafte*  Sed  non  allocatur ;  for 
when  the  ftieriiF  and  the  jury  have  the  view  of  the  place  wafted, 
and  given  damages  for  the  wafte,  it  (hall  net  be  intended  petit 
damages  in  any.  Cro.  C.  414.  pi.  i.  Mich,  ii  Car.  B.  JEL-  King 
V.  Fitch. 


(O.a}  ketum 


WdtSff*  514. 


(O.  a)    Return  of  the  Writ  of  In^uiiy.    Good^^^ 

crn«t,  (■•»•») 

!•  nECAVSE^JherifdUnottaiiibeinqMiJitnUcova/at^  ^aftc^, 
^  Shard,  held  be  Jbould  be  amereed  and  a  new  in  ju^  taken  j  }^/^"',^ 
but  Thorp  held  that  it  was  good  enough*  becaufe  the  return  was  ^om^a^ 
aeceffi  ad  bcay  l^c.  vqftata^  &c.  and  then  the  inqueft  may  take  r"^^'*  m 
the  inquiftthn  at  H»  which  is  mot  any  ef  tbe  tlaces  or  viU  wafted.  '^,1^ 
Br.  Wafte,  pL  129.  cites  Fitzh.  ftetorn  de  Vicount,  8a.   16  u^^fiof 

£•  3*  and  the 

vfajle  UMiff 
affifrit«im  tW9  viUif  and  thajherifrtturmd  ibt  writ  of  infmry  of  waHe,  f  W  vinuu  hrevh  ftiX^  in  vUta 
infra  cwttmaccfit  mfn^fklomtm,  and  becaufe  Che  writ  is  quod  accedat  ad  locum  yaftatuin^  he  may  caufb 
the  jury  Vbju  tU  waflt  in  tacL  vilJ,  and  make  tht  infuijitiui  in  tht  onf  viU  only  «r  in  another  vill  SO  mSa 
from  thence ;  per  Thim.  and  Hank.    Br.  Wafte,  pU  68.  cites  12  H.  4. 3. 

*  In  the  return  of  the  writ  to  inquire  of  the  waJU  which  nui  afigntdm  three  vUlt^Ym  returned «« 
mafi^  iaftanfud^,  one  of  the  viUs,  and  it  did  not  appear  if  he  came  to  the  three  vills,  andtheref^ra 
ill ;  for  1/  enfht  to  he  quod  virtnte  hrevijf  tbc.  acerfft  ad  hca  va/kita,  viz.  the  thnt  vilJsf  ^  emiul  Am  mm 
of  them^ fecit  in^nijitienemf  ice    Br.  Wafte^  pi.  1 7-  Cites  34  H.  6.  44.  Br.  Return  de  Bricf^^ 

16.  cites  S.  C— — Br.  Wafte,  pi.  i»9.  cites  S.  C.  that  the  Ibcriff  m^t  rtturnfthat  ho  ^amo  ioA,mI 
aad  C.  and  made inqnifition  at  D.  and  welL  %T C  f  r  1 

2.  The  flieriiFdif^^/  to  return  wbat  day  and  year  be  made  tbe  m-  Br.  itetcn 
quijitimy  and  that  be  eanu  t/f  the  place  wafted*     Br,  WaftC)  pi.  129*  ^  Briefis^ 
cites  40  E.  3.  ao;  IJ-^J-  «»^ 

3.  In  wafte>  tbe  Jberijf  ougbt  not  to  retttrn  quod  mandavit  hetU  s.  P.  % 
livOi  ice.  in  writ  of  enquiry  of  wafte,  but  ihall  be  amerced,  and  Inft>  39^ 
the  £une  in  re-diileifin ;  for  in  this  a^on,  and  in    re-difTeifiny  """T?* 
he  16  officer  and  judge,  which  power  cannot  be  conunitted  to  ^^ek 
the  bailiff  of  the  franchife,    Br»  Wafte,  pL   129.  cites  11   H.  iumfei^ 

Ptoceif  pL  x6s.  cites  ft  U.  4.  f . 

4.  The  fhcriffougbt  not  to  return  quod  fecit  vaftum  in  domibuTy  Bn  Waib^ 
&  bofcisj  but  ft>aU  Jhew  certainly  bow  and  every  thing  by  itfejfy  and  pL  X7»dtci 
the  damages  and  value  of  every  thing  by  itfeif,  and  if  otierwijey  then  ^'^-  ^ 
Tiew  writ  of  inquiry  Jball  be  awarded.    Br.  Wafte,  pL  129,  cites  34  theVafte 
H.  6.  44.  and  11  H.  4.  3.  accordingly.  ought  to 

be  returned 
as  certain  as  it  is  affigned,  viz.  pervittend*  hn»  M  focddendy  Ice  Qood  twHa.  ■■  ■  ■  Br,  Aetont^' 
Briefs,  pi.  i6.  cites  S.  C. 

5.  If  the  wafte  be  ajjigned  in  S.  and  the  fhenff  returns  upon  Br.  ^etum 
writ  of  inquiry  of  wafte,  that  be  came  to  5.  and  there  inquired  eftbe  **?  B"«^ 
waficy  this  is  no  good  return ;   for  he  may  do  fo,  and  yet  nM  \lcJ^ 
come  to  the  place  i^afted ;  for  he  wrht  to  return^  that  oe  came  See  (N.  a) 
to  the  place  waftedy  ami  there  inquired^  &C.  "Br.  Wafte^  pL  3.  cites  ^*-** 

27  as.  13.  "*^ 


\ 


<P. »)  Jiittder 


5^5 


t  tfuki 


(P.  a)     Joinder  in   Wajle^     Who  may  of  mttfl 
join^  and  what  ihall  be  recovered  j  and  How. 

Xnui  U'  <•  T  P  ^^^'^  ^^  tenants  in  cxNnmcn  fr%  inJivlfo^  aful  Mr  ctmmiti 
nantm  am-  1  woftey  thc  #fA^  tw99ught  ujout  ui  sidion  dF  wafic  agatnft  the 
w  r^f ;  3^'  ^-  N-  B.  6o.  (S)  cit«  Midi.  3  E.  2.  Wafte. 

3^^  rt  fj  rt^irjton,  and  ^.  bn&gbtzn  aAioi  of  iv.t^^  alam^'mhbmt  namimg  bis  nmpammu ;  the  Court 
held  tba:  the  action  did  one  ]  -e  by  him  aloQe  {  and  jc  wcmld  be  very  mconvenieot  to  deUver  a  3d  part 
in  execution.    Cro.  £•  357*  pi.  16.  Mich*  36  &  37  EUz.  C.  B.  HiU  v.  Uait* 

Bm  in  fnch  2*  In  waile  againft  two,  it  was  foumi  by  writ  of  inquiry  that  tis 
^fe  award  ^^  ^/^  w/^/y,  and  the  ^bir  not\  whereupoa  Herle  awarded  ^/Scart 
Sf  plaintiff  ^A^^-  Theloal's  Dig.  of  Writs,  lib.  16.  cap.  5.  £  37.  cites  Mich. 
ihoiiid  re-    6  £•  3.  Wafte,  2a 

gainft  bocb.    Ibid,  cites  H.  33  E.  3.  Wnite  6. 

If  thcrtiuif        3.  A  man  leafed  for  life^  and  had  two  daughter Sy  and  <£?«/,  the 

^illnzn'*  #/;m74<  did  wafte^  the  «»/  daughUr  bad  ijjfue  and diedy  the  tenant  did 

•iaion  of  K/^/  again  and  the  ^ &»/  tf»^  the  niece  brought  wafte  upon  their  cafe^ 

•wzHefor  and  the  tenant  pleaded  no  wafte  done,  and  it  was  found  as  above^ 

T^fr  A/  ^y  ^^^^^  ^^^  plaintiffs  *  recovered  the  place  waited  and  treble  da- 

'rftbe  iLr  niages  in  their  own  time,  and  the  other  treble  damages  in   the 

Jifler  the  time  of  her  iifter  toherfel£    Br.  Joinder  in  A^on,  pi.  la.  cites  45 

aunt  (hall      p    ^^  ^^ 
recover  the      *  o*  «** 

damages  only ;  hecaufe  the  fame  belongs  not  by  law  to  the  niece ;  and  fome  bold  the  damages  lA 
the  cafe  to  be  Che  priucipaL    Co.  Litt.  198.  a.* 

4.  Wafte  againft  two  priors j  where  the  wenrd  was  granted  t9 
bothy  and  they  did  wafte ;  and  it  was  not  denied  but  that  one  writ 
^  of  wafte  lies  againft  both  without  feveral  writs.     And  per  Belknap 

clearly,  if  a  co-chanm  of  an  abbot  does  wafte,  the  abbot  flull  be 
charged;  for  this  is  the  wafte  of  the  abbot  himfelf.  Br.  Wafte,  pi, 
55.  cites  49  E.  3.  25. 

5*  If  the  tenant  enjoys  by  the  leafe  of  one  coparcener^  the  ac« 

tioii  lies  well;  but  it  is  a  good  plea^  that  the  leafe  was  made  hj 

the  barm  and  femey  and  the  other  coparcener  who  is  alive  not  named^ 

judgment  of  the  writ;  abfque  hoc  that  it  was  made  by  the  baron 

and  feme  only.    Quod  nota.    Br.   Wafte,  pL  94.  cites  21  H. 

6.  %^ 

Br.  Joinder       6.  Whcfc  reverfion  is  granted  to  twoy  and  the  heirs  of  the  ome^ 

in  Aaion,    ^^y  (1^3]]  JQin  Jq  adion  of  wafte  after  attornment  ad  exhzreda^ 

t^cllT  tioncm  of  him'  who  has  thc  fee,    Br.  Wafte,  pL  94.  cites  22  H.  6. 

F.  N.  B.      a4*  per  Newton* 

59.  (F)  , 

S.  p.— -Co.  Litt.  53.  b.  (d)  S.  p. 

Br.  Joinder  7.  If  two  harons  and  their  femes  leaf e  for  yearSy  and  the  one  baron 
m  Aaion,  and  feme  have  iffucy  and  the  feme  dieSy  and  the  baron  is  tenant  by  the 
s^'c^ti^t"  curtefy,  the  baron  and  feme  whofurviveyandthe  tenant  by  the  curtesy 

fiukU 


Ihall  join  in  aAion  of  waflt ;  tor  there  is  privity  httwtin  ibim.    Bff  the  forvivpr 
Waftc,  pi.  94-  cite*  22  H.  6.  24.  per  Newton.  ^i%'^ 

curujym 

8.  But  if^e  baron  and  feme  feifed  in  jure  uxor  is  leafey  and  the 
harm  has  iffue  by  her^  TLuAjne  dies^  there  the  heir  and  the  tenant  by 
fhe  curtefyJbaH  not  join  in  a£Hon  of  waftc  i  fb^r  there  is  nofriwty* 
Br.  Watte,  pK  94.  cites  t%  H,6.  5^4.        ; 

9«  If  tenant  for  life  and  he  in  reverjion  join  in  a  leaf e  for  life^  and  C0.Lttt.499 
the  lejfee  does  wajfe^  they  fliall  joii>  in  a£Uon  of  wafte,  and  the  tenant  J-  (^^  Si* 
for  hfe  fliall  recover  the  place  wafted,  and  he  in  reverfion  fliall  re*    '  ^  ^ 
covat  the  damages*  •  And  the  reafon  fe^nis  to  be  inafoiHch'  9s  the 
one  parts  with  the  foil  bv  the  leafe«  and  the  difinheritance  is  to  the 
other  who  has  the  reyerhon.    Br.  Joinder  in  Adion,  pi.  i.  cites  27 

10.  5i  where  tenant  by  thecurtefy  and  the  heir  join  in  an  adionbf 
wafte,  the  tenant /hall  have  locum  vq/latumy  and  the  heir  (hail  have  the 
damages.  1  Le.  48.  pi.  62.  Mich,  28  &  29  Eliz.  C.  B.  in  cafe  of 
J^ewknor  v.  Ford,  cites  27  H.  8. 13.  "" 

J  I.  J.  and  B.  coparceners  efz  houfe.     A^  lets  her  fart  to  L.  and  cro.E, 
then  B.  lets  her  part  to  ^. '  Afterwards  both  leafes  come  to  the  hands  pi.  10. 
•ff^.  and  then  ^.  bargains  and  fells  her  reverfion  to  B.^N.  does  ^akn«. 
wafle  by  permitting  the  houfe  to  falU     B.  brings  wajle-^  and  has  HaiTdocx, 
judgment.    In  error  it  was  afligned,  that  it  being  on  2  feveral  de«  s.  c.ac 
mifes  there  fliould  have  been  2  aitidhs.    Per  Gawdy  J.  there  is  a  ?*^o"?^' 
diverjity  when  the  right  is  feveral  sind  whtn  the  poffejfion  is  feveral  i  ,°IfoJ„,J' 
for  though  the  poiTeftion  be  federal,  vet  tf  the  right  be  intirc,  one  ac-  u/nm  the 
(ion  only  will  lie.     And  to  this  Popham  Ch.  J.  agreed;  for  though  "^'^{f'^' 
at  the  fim  A.  and  B.  were  intitled  to  feveral  a£llons,  yet  by  matter  ex  ^i?i!!tiT  " 

S)ft  {s£to  the  actions  may  be  united.  Ow.  1 1.  Mich.  33  &  34  £liz«  made  feveral 
.  R,  Wardford's  cafe.  .    .  ^'"'^''^  ^^ 

hcnuiywdl 
joio  them  in  one  aAion.  And  that  Pafch.  35  Eliz.  the  caf<6  was  roovifd  again ;  for  th.tt  it  appears 
by  the  counc,  that  tht  *  defendant  held  one  part  of  the  demife  of  the  plaintiff,  and  Che  other  of  the 
flemife  of  a  ftranger,  which  had  granted  his  reverfion  to  the  plaintilfi  fo  he  had  the  reverfion  by 
feveral  titles,  he  cannot  maintain  this  a£^ion  ;  and  although  he  hath  declared  I'pecially  how  he  held 
ity  ex  dimiflione  &  affignatione,  this  will  not  aid  him ;  but  if  he  l:ad  m^de  feveral  leafed,  he  mi'^^it 
have  had  one  a^ion  of  wafle,  as  44  £.  3.  is.  But  all  the  jnflices  held  the  conirary  ;'  for  inalmixh 
as  he  liatb  fhewn  the  truth  of  his  cafe  in  his  declaration,  ano  he  hath  the  rever/ion  in  otie  hand,  hs 
ihall  maintain  this  a^ion^— $•  C  cited  Poph.  24,  z^*  to  have  been  agreed,  that  the  a^ion  \vas  well 
brought  upon  the  feveral  demifes,  becaufe  neitlier  the  intereft  of  the  term  not  of  the  inhcrifance 
5ras  fevered  nor  divided  to  feveral  pertbns  at  the  time  of  doing  the  walH,  but  the  2  teims  were  in 
K«  and  the  inherit^ce  of  them  iounediately  ip  B.  And  by  i:'opham>  the  thing  waKed  is  one  mid 
the  fame^  viz.  a  houfe.  ^[  r  \n'\ 

I*.  Another  error  afligned  was,  becaufe  A.  the  other  coparcener 
was  not  joined  with  B.  in  the  a£lion.  fiut  lefolvcd  that  it  was  good 
enough ;  and  the  juftices  made  this  diverftty^  viz.  when  both  the  par- 
ties  have  an  equal  ejlate  and  inheritance,  and  when  one  of  them  hatk 
^ut  a  particular  ejlate^  as  in  the  27  H.  8.  13.  leffeefor  life  and  he  in 
the  remainder  imll  join  in  an  adion  of  walie,  where  they  hjd  equal 
eftate  of  inheritance ;  as  2  coparceners,  or  2  tenants  in  commzn^ 
lind  one  makes  a  Uafe^  and  the  leffee  commits  wafte,  there  the 
yeut  «f  wafte  ihall  be  brought  by  the  leffor  onlys   for  it  is  iR)t 

like 


like  a  perfonal  injury  done  upon  an  inheritance;  ibr  as  aOkm- 
of  wafte  is  now  in  the  nature  of  the  realty,  although  that  at 
the  cdmmon  law  (before  the  ftatute  of  Gloucefter)  there  was 
but  a  prohibition,  yet  the  ftatute  gives  the  place  wafted  and  da* 
roages,  and  therefore  it  is  mixt;  wherefore  bodi  of  them  IhaH 
not  join;  and  the  writ  iays,  to  his  difinheritance  diat  made  the 
leafe,  and  cites  22  H.  6«  24.  by  the  Court,  and  s^eeing  with 
this  refolution.  Ow.  XI.  Mich.  33  &  34  Eliz.  in  B.  K.  Wsird- 
ibrd's  ca(e« 


(Q^  a)  Voluntary  or  PermiJJhe  Wajie.    What.    And 

of  What. 

X*  r\  F  timber  uncover ei^  voluntary  wafte  may  be,  but  not  negli- 
^^  gent,  Seefupra  (E)  pi,  12.  cites  43  E.  3.  3.  b. 
2.  Voluntary  wafle  is  not  to  be  intencbd  <»f  permiffive  wafte; 
for  by  this  word  voluntary  is  intended  an  a£l  to  be  done,  or  conient 
to  an  a£l ;   and  in  pirmijftve  wajie  is  no  a£t  done,  nor  any  con* 
lent  to  an  a£b  to  be  done  which  is  done.    Dal,  34.  pL  25.  3  Eliz. 
Anon. 
Ow.  91^  3*  A.  leafed  a  hou^e  which  was  ruinous  at  the  time  of  the  demt/e» 

a.  C.  and  The  Icffee  obliged  himfelf  not  to  dp  or  fiiffer  any  voluntary  wafte, 
i^tlbe.  ^^\  Tbehou/e/allsy  and  A.  brougjit  debt,  and  adjudged  that  it  lics^ 
rween  an  for  it  is  wafte,  thoueh  the  leileemay  excufe  bimkif  upon  the  fpecial 
aaion  of  matter.  D-  36.  Marg.  pi.  35,  cites  Trin.  29  Eltz.  B.  R.  Rot.  8tB. 
Tc^'j;       Glover  V.  Pipe. 

•noUigAion. 


^R.  a)  Equity.    Injun£iion  granted  in  what  Cafes. 

1.  np  H  E  plaintifPs  bill  was,  for  that  he  being  a  copyholder  leafed 
^  to  the  defendant  for  yearSj  and  the  defendant  hath  dig^ 
fed  gravely  and  fold  the  fame  away,  whereby  die  copyhold  is  pre- 
judiced.  The  defendant  jufiifUd^  for  that  the  copyholders  are  aoi 
I  S^^j  P'^^'J^^^^^  '^  wajte-^  which  caufe  this  Court  allows  not  of;  for 
though  the  copyholders  of  the  manor  are  mt  punijhable^  yet  the  lejfees 
of  the  copyholders  of  the  manor  are  punifliable ;  therefore  a  fubpcena 
is  awarded,  to  ftiew  caufe  why  an  injunction  fliall  not  be  granted  for 
ftaying  his  digging  of  gravel,  and  felling  woods  upon  the  c<^- 
hofd-Iands.  Gary's  Rep.  89,  90.  19  Eliz.  Dahon  v.  Gill  and 
Pindor. 

2.  The  bill  was  to  be  relicfved  againft  z  judgment  indire^ly  gotten 

by  R.  C.  in  the  name  of  T.  C.  his  brother,  by  default  in  an  a^ion  of 

warfle ;  and  becaufc  it  fo  appeared,  an  injunC^on  is  granted.    Cary'$ 

Rep.  108.  cites  21  &  22  £liz.  Galley  v.  Cavendiih. 

S.  p.  per  3,  Egerton  Ld.  Keeper  laid,  be  had  fcen  a  precedent  in  tlw5 

i^l?:2f^*'  tiine  of  R.  2.  that  if  there  be  tenant  for  life,  the  remainder  for 
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life^  die  remainder  infie^  and  tbe  tenant  Ibr  life  commits  wafte,  *  Freem. 
to  as  he  Is  difpunilhable  by  the  common  lawj   jrct  upon  com-  p^^^^^J^^ 
plaint,  he  in    the  remainder  in  fee  may  have  an  injundion  in  cafo  of 
^ainft  him  not  to  do  wafte.    Mo*  S54'  P'*  74^*  Patch.  41  Abraham 
Siz.Anon.  l^f^^- 

etherwlie  of  a  tenant  for  life,  with  an  es^reis  clauTe  ofmhUut  i«ftachmcia  af^uafiu  Vem.  23.  pL 
%^•  Mich.  i68i.  Tracy  v.  Tracy. 

4*  It  was  ordered  diat  no  aneimt  pajlure  or  riuaimo  ground  {hould  ^^'^  '9^ 
he^lowJ.    Toth.  1 14.  Pafch.  4  Jac.  Haftings  v.  Cowper.  ^^  ^^'^ 

AKD  V.  RiPL  iK«  a  decree  to  iby  tbe  plowing;  up  ancient  pafiure.    Pafch.  19  Jac* 

5.  A  bill  to  reftrain  plowing  ancient  meadow  and  pa/lure  granted  s.  P.  in  cafe 
to  be  ufed  only  as  meadow  andpajlure^  and  not  otberwtfe^  being  rich  for^iifcj*** 
land,  and  had  not  been  plowed  in  the  memory  of  man.     Upon  ciun.  Rep* 
fearching  precedents,  the  Court,  allifted  with  judges,  declared  'o^-  ^ 
there  were  diverfe  precedents  in  Lord  Elesmere's  time,  and  ^fplV^J?* 
fince,  of  fiich  reftridions,  ^dierein   it   did  not  appear  that  the  •-Is.P.heU 
pafture  was  eiAer  to  ancient  or  rich  as  in  the  prefent  cafe;  and  according. 
(hat  whereas  plowing  meadow  is  wafte,  he  conceived  that  plowing  ^^^Ijf 
ancient  pajlure  is  of  epial  value  with  meadow^  as  no  lefs  prejudice  tbatSt%^ 
either  to  die  landlord  or  the  commonwealth,  and  confequently  fit  to  <f>^<  rf'^ 
be  reftrained;  and  the  iudges  being  of  the  £une  opinion,  decreed  y^^i^ 
the  ddendantnot  to  plow*    Chan.  Rep.  13.  i  Car.  i.  Atkins  v*  wlaT' 

Temple.  bunhrmtr^ 

{bid.  1 1 6.  It  Car.  I.  remrier  t*  Mawind.  S.  F.    And  tbe  defendants  wfJUA  tbai  the  tamd 

^ai  vayfJtt  of  bupHi  andfunsty  tmd  that  the  piptkmg  and  burn-baiiing  nuas  an  improvtmenti  but  Ctid 
fla'mtijf  injijitdtbat  the  iaitdnvas  Jhtt^'/rtte  or /beefis  Jljghtf  and  the  fyfaee  of  the  fuilTo  thin,  ghat  if 
pkaghed  uptvioy$art  ttfether,  thojaam  vmU  yield  no  profit  in  many  years  <^er,  Tl^e  CouTt,  on  readin* 
an  order  of  ao  Feb.  15  Car*  a.  and  a  certificate  ui  referrees,  decreed  a  perpetnai  injuodion  agaiaft 
Che  piowing  np  or  bunubaiting  the  bnd  above  a  years.  1  Cban.  Rep.  94. 25  Car.  a.  Tregonwell  r* 
i«awrenc«i 

6.  A  reftraint  from  plowinjr  of  land  worth  5  s.  an  acre,  being  an* 
oient  warren^  though  diipunitDable  in  chancery.  Toth.  aio.  cites 
about  6  Car.  SiU  v.  Mde. 

;  7.  On  a  bill  againft  tenants  for  Ufe^  to  reftrain  them  from  cutting 
timber  /r«ri,  die  defendants  demurred,  for  that  they  are  not  parties*  [ 
larlj  estceptedin  the  leafe  \  and  pray  the  judgment  of  the  Court  if  they 
,  do  not  pus  in  the  grant  as  part  of  the  freehold.  But  they  having  only 
an  eftate  for  dieir  lives,  and  having  cut  timber-trees,  and  cleaved 
them  out  for  fewd,  the  Court  granted  an  injundtion.  Chan*  Rep* 
to6. 12  Car.  1*  Cole  v.  Peyfon. 

8.  Feme,  tenant  in  tail  and  her  bujhtnd^  contract  J  with  J.  S.fof 
cutting  down  timher.  The  feme  diedj  whereby  the  hufiand  was  te^ 
nant  Ij  tbecttrtefy.  They  bad  iflue  a  daughter  (the  heir)  an  infant^ 
whoiy  ber  guarMan  exhibited  a  bill  in  the  exchequer,  to  ftopher 
fadier's  cutting  the  trees*  And  an  injun^on  was  granted  to  ftay  f  riQ  1 
wafte.    Hard.  96.  pi.  2.  Pafch.  1657.  Roberts  v.  Roberts.  I  5    V  J 

9.  An  injunction  was  granted  againjl  felling  trees^  which  the  de-^ 
fendant  moved  to  diflblve,  infifking  that  he  had  fworn  in  his  anfwer 
thut  he  had  an  ejiate  rf  inheritance^  and  for  14  years  had  cut  down 

and 
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and  fold  timber  withiaut  intevniptioDy  atul  pr^d^cfd  iht  fettLihent 
made  on  his  marriages  whereby  it  appeared  that  b^  had  an  eP 
tate  in  the  premiiTes  without  imf9acl)m€nt  ofwjfi^.  The  Court 
diflblved  the  injun£Uon.  Chan.  Kep.  242. 15  Car.  9.  Minihal  v. 
Minfhal.  \  .     , 

Jp.  A.  furrendered  copyhold  lands  to  the  ufe  of  B*  on  conditioa 
that  C.  ihould  enjov  the  hmtfor  life.  6.  brought  a  bill  to  ftay  wafte. 
Decreed  there  coula  be  no  relief  for  what  wajle  waspaft^  it  appearing 
that  Chad  paid  lool.  of  his  own  money,  to  difcharge  a  mortgage  oa 
the  premiflles,  but  an  injundion  againft  him  to  ftaj  ^Hfutun  wcfin 
Fin.  Rep.  220*  Trio.  27  Car.  2.  Corniih  v^  New. 

1 1 .  A.  devifed  to  C.  all  her  haufehold goods  after  the  death  ofB.  who 
was  her  execu/or,  and  was  to  have  the  ufe  of  them  on]y  foi  bis  lifi% 
Decre^  there  can  be  nO  relief  for  wafte  done  to  the  goods ;  but  ixv- 

•  Jundlion  was  eranted  to  ftop  future  wafte.  Fin,  Rtp.  220.  Trin.  27 

Car.  a.  Cornifh  v.  New. 

12.  A  perpetual  injutiftion  was  granted  againft  a  jointrefsj  to 
reftnun  her  and  her  agents  from  pawing  the  pa/tun  and  meadow 
lands  of  her  jointure.    Fin.  Rep.  iqo,  liiil.  27  Car.  2.  BafTet  v* 

Baffet.  ^      ^  ..     *        . 

»  Ffvem.  ij.  Tenant  in  tail  after  pojfihilfiy^  (hall  be  reftrained  in  equity  froni 

\t%.  ^  ^^  doing  wafte  by  injunftiDn,  &c.  becaufe  the  Court  will  never  fee  a  man 
one  A.  on  difinherl ted ;  per  Chanc.  Fi  nch#  And  he  took  a  diverfity^  where  a  man 
bis  mar-  is  not  pwtijhahle  fbr  wafiey  and  ^ere  her  hatb  right  to  do  wajte'^  and 
M^etSed  ^^^^  Uvedale's  cafe,  24  Car.  i.  ruled  by  the  lord  Roll,  to  warrant 
tinas  to  the  that  diftindion.    2  Show.  69.  pl»  53.  Trin.  31  Can  2.  Abrahal  v. 

«fe  of  him**    Bubb. 
ftlf  and  M. 

an«l  the  heirs  of  tlieir  two  bodies.  A.  died  without  iffiie.'  M.  mhrried  H.  the  defendant  being  the« 
cenanc  in  tail  after  |K>flibi)ity.  M.  and  B*  fcHed  fume  trees  that  grew  Tie~r  to  and  in  ipvvc,  lubiek 
%»i  an  vnauuHiM  the  mwJiofi'bjKfie ;  and  intending  to  fell  the  reft,- the  pKiirttitf  being" the  remainder- 
inan  brought  his  bill  for  an  injundlion.  Ld.  C.  Nottingham  difcovcred  his  inclination  ftfongly  for 
granting  an  injundiion ;  but  ^t  length  the  cafe  was  referj  a^  and  if  they  could  not  agree,  then  to  be 
liet  down  agaith'  ■  »A  woman,  tenant  in  tmly  afttr  pofHiiity  o^  iffue  extin^)  wai*  retrained  from  com- 
jnitting  wafte  jn  pulling  down  houfes,  or  in  cutting  down  fnis,  yatnchfiood  in  diftnct  </  theinaftf  mU 
fruit'trtet  in  the  gardens ;  but  for  fome  turrets  of  trees,  Which,  iloud  a  land's  length  or  two  from  the 
cGiTTtf  would  grant  no  injunctions  becaufe  (he  had  by  law  power  to  commie  wait'e  ;  and  yet  aoc> 
wlthftanding  ftt  was  i^Araiued  in  the  pat-ticulars  aforcTaidj  becaufe  that  feetns  to  be  mabcious.  2 
Freem*  2789  279.  pL  349.  HilL  1704.  Anoiv 

l^M  A  leafe  was  made  by  a  hijh^pfir  2tyearsy  without  impeach^ 
ment  of  wafte,  of  lands  that  had  many  trees  upon  ic  ..  Thf  tenant 
tut  down  7ione  of  the  trees  till  about  half  a  year  befare  the  expiratini 
tf  his  term-i  and  then  goes  to  felling  down  the  treeSk  Biit  the  CoUrt 
granted  an  injundiion;  for  though  he  might  have  felled  trees 
every  year  from  the  beginning  of  his  temi>  and  then  they  would 
have  been  growing  up  again  gradually,  yet  it  is  unrcafonable 
that  he  jfhould  let  them  grow  till  towards  the  end  of  his  term^ 
and  then  fweep  them  all  away;  for  though  hi  had  a  power  ts 
.    ,  commit  wajle^  yet  this  Court  will  model  the  exercife  of  that  power  i 

per  Lord  C.  Nottingham.  2  Freem.'  Rep'.  55.  pL  61.  Paich.  i68o. 
In  cafe  of  Abraham  v*  Bubb,  cites  it  as  the  bifhop  of  Winchefter's 

'  *         •        14.  Tenant 


15.  Tenant  for  ti/i  \  xttsamilstiotbifirJIfmfnrlip^vAtbo^im*^ 
ffeachment  of  wafte^  widi  remainders  over  j  ^tfirflfon^  hy  the  leave  of 
the  UJfee  of  tenant  for  life^  comes  upon  the  laiui|  Sind  fells  the  trees. 
Although  he  could  not  in  that  cafe  be  punifhed  by  an  a£tion  of  wafte,  [  C20  1 
yethe  wasinjoinedby  this  Court ;  per  Lord  C.  Nottingham.  2  Freem. 
Rep.  55.  pi.  61 .  Pafch*  i680|  in  cafe  of  Abraham  v.  Bubb^  cites  it  at 
the  Lady  Evelin's  cafe. 

i6.  LefTee  for  years  covenants  not  to  plow  pajl are  landy  and  if  he 
doeSf  to  pay  20  s.  per  acre  per  ann.  Per  Cur.  The  parties  have  fet 
a  price,  and  denied  to  grant  injundion,  or  relieve  the  other  party  for 
(he  penalty,  a  Vern.  Rep.  119.  pi.  zi8.  HilL  1690.  Woodward 
V.  (jyles. 

17*  \i  A.  is  tenant  for  Bfe^  remainder  to  B^  for  life^  remainder  to 
the  firft  and  other,  fons  ofB*  in  tail  malcy  remainder  to  B,  in  tail^  &c. 
and  B,  (before  the  birth  of  any  fm)  brings  a  biU  againjl  A%  tojlay  -, 

wqfie  and  A.  demurs  to  this  bill,  becaufe  the  plaintifF  bad  no  right 
to  the  trees,  and  none  that  had  the  inheritance  was  partyy  yet  the 
demurrer  will  be  over-ruled,  becaufe  wafte  is  to  die  damage  of  thp 
publick,  and  B.  is  to  take  care  of  the  inheritance  for  his  children,' 
if  he  has  any,  and  has  a  particular  intereft  himfelf^  in  cafe  he  comes 
to  the  eftate.  Abr.  £qu.  Cafes  400.  Trin.  1700.  Dayrell  v. 
Champnefs. 

18.  On  a  motion  for  an  injundion  to  &zy  z  jointfefs  tenant  in  tail  Ajoijttrefr 
sfier  pcffthiUty^  Sec.  from  committing  wafte,  it  was  urged,  that  fhe  J'^^^lo'^. 
being  a  jointreis  within  the  ii  H.  7.  ought  in  equity  to  be  re-  iSg^uiTof^* 
ftrained  from  cutting  timber^  that  being  part  of  the  inheritance,  ancient 
which  by  the  ftatute  fhe  is  retrained  from  aliening;  and  the  Court  P*^"'"« 
granted  an  injunftion  againlfc  wilful  wafte  in  the  fite  of  the  houfe,  xoth"  241. 
and  pulling  down  houfes.  Abn  Equ.  Cafes,  400.  Hill.  1701.  Cook  — fbw. 
v.Whaley.  «-«^, 

ker  V.  Lady  Newell. 

19.  A  bill  may  be  brought  on  the  behalfof  an  infant  in  v/;2/r/y27  Barnard. 
mere^  and  an  injundion  had  to  ftay  wafte.    Arg.  2  Vern.  7x1.  pL  Chnn.  Rep* 
632.  Hill.  1715.  in  cafe  of  Mufgrave  v.  Parry.  ca/eo*f 

Wallis^v.  Hodfon^  cites  it  as  heldfo  in  2  Veru.  711. 

20.  A.  in  conlideratlon  c^  marriage  and  .a  portion  of  1 0,000 1.  Decreed  not 
fctded  Raby-Caftle,  &c.  to  the  ufe  of  himfelf  for  life  without  im-  ^^^^IVi^ 
peachtnent  ofwajie^  remainder  to  his  fon  for  life,  &c.  Cowper  Chaa»  continue, 
cellor  granted,  injunction  to  prevent  A.  pulling  down  the  caft]e>  but  that  the 
becaufe  it  was  an  abufe  of  the  power  and  derogatory  to  the  gcant^  Soutd  b© 
die  intent  of  that  privilege  being  only  in  or^er  to  cut  down  tim**  repaired 
ber  and  open  new  mines,  i  Salk.  i6r.  pi.  14.  Mich.  1  Geo.  Vano  a  )d  put  into 
V.  Barnard.  asgoodcon, 

d  tioii  as  It 
was  in  before  the  ivafte  done,  i  Vern.  73S.  pi.  647.  HilL  17 16.  Vane  ▼•  Ld.  Barnard.— Chanc. 
Prec.  454.  Ld.  Bernard's  cale  ^.  C.  accordingly.—^.  Equ.  R.  127.  S.  C.  and  in  the  fame  woids  of 
Chanc.  Prec.  only  j-l.u:  it  adds,  that  the  I'efendant  tenant  for  life,  was  tenant  by  the  ci  nefy,  which 
feems  not  agreeable  tJ  the  ftate  of  the  cafe  in  a  Vern.  and  1  Salk..— — S.  C.  cited  in  C.^fes  in  equity 
in  Ld.  1  albot*s  time.  11  Arg.  in  cafe  of  Lu.  Glenorchy  v.  Bofville.^-^i  Chan.  Cafes  3a.  Trin.  31  Car* 
a.  Anon.  Ld.  Chancellor  Noctinghatn  declared,  he  would  l^op  pulling  down  houfes  or  defacing  a 
feat  by  tenant  in  tail  after  poflibilicy.  Sec,  or  by  tenant  for  life,  who  was  dii'|>unifhable  of  wade  by 
expr^s  grant  or  by  truit— S«  P.  per  eundem.  2  Freeni.  Rep.  54.  Pafcb.  1680.  ia  cafe  of  Abraham 

V.  Bubb. 


▼#  BuM>.  ^wtiich  ^una  to  be  S.  C.J  Var  ttus  Court  will  moderate  the  exerciie  of  that  povref,  aa  J 
fti-ain  extravjgauc  bumerDus  waue,  it  ^ng  pro  bono  publico  Co  reilrain  it ;  aQ4  be  (ai^  lie  never 
Ititewaa  injtuiAion  denied  to  Otiy  Che  polling  down  of  houfes  by  tenant  for  life  withouc  impeach- 
nyeat  of  v^afte,  tmlefr  it  were  to  Seijeant  Peck,  in  my  Ld.  Oxford's  cafe ;  and  be  believed  he  (huuid 
aever  fee  chis  Court  deny  it  again. 

Tenant  for  life  withouC  iropeachmeut  of  waile  waa  ordered  not  to  do  wafte  i/m  vn»ds  amd 
*  htufes,  To^  147.  cites  c  Jac.  King  v.  Blundcvile. -«»*  Toch.  156.  cites  37  Eliz.  Morgan  ▼• 
Feary  S.  P.*— 6.  C.  cited  Cbaoc.  &ep.  10.  Pafch.  27  £lii.  in  the  Earl  of  Oxford's  cafe* 

2X.  An  iniundion  Ujfay  wajli  muji  bi  had  upw  a  Ml  filed  to  that 
purpofe.  P.  R.  C.  212* 

^  ^  -'or  tbrcatcDedy  is  ordinarily  necejjary  to  induce  the  Court  to  gnuit  the 
^^^'  injunakm.  P.  R.  C.  213. 

the  bill  wtf^oKCafiidaviry  andevem  heforffuhptewaferved^  the  Conit  will  grant  it*  Ibid.  2  r  ^  ■  ^  in 
Che  cafe  of  bo^tnl  Lmds  (lately  decreed  by  this  Court.)  TheCourt»  partly  from  the  defendant'; 
own  coafeffion^  partly  becaufe  the  complainant  feemed  not  to  defign  to  renew  to  the  prefent  te- 
iKaoXt  (the  defendant)  when-hb  leafe  was  out,  the  0>arr/,  hemg  prtity  v/tll JatiiJUd  that  vas  Jangtr  ih^ 
w^  wmtid  be  dotu,  granted  it  without  affidaviL  Ibid.  2x3. 

23*  An  injuii£lioQ  was  prayed  t9  rejirain  tenant  far  years  from 
dmng  wafte  in  a  warren^  upon  affidavit  of  feveral  great  numbers  rf 
conies  ddiroyed  at  unfea/onable  times*  It  was  alfo  aDeged^  that  he 
cut  timber-trees,  &c.  (and  (q  I  fuppofe  they  would  have  an  in-» 
junction  for  all  together.)  The  Court  faid  an  injunAion  might  as 
well  be  granted  to  keep  a  man  in  quiet  pofleffion  of  his  hou&. 
But  it  being  urged,  that  it  was  a  very  confiderable  warren,  and 
that  the  lejjie^s  term  was  near  an  end^  it  was  granted.  P.  R.  C* 
213,214. 

24«  It  was  (aid,  that  for  flaying  wafte  an  injun&ion  is  to  be  grant* 
ed  againft  thofe  only  who  claim  or  hold,  either  immediately  or  mediately 
under  him  that  prays  it.  P.  R«  C.  %ii^ 

25.  And  though  diis  Court  will  Jtay  a  meer  lejpe  from  dcMng 
wafte>  yet  not  (or  notfo  eafily)  a  mortgagee  or  his  lejjee.  In  Cur.  P, 
R.  C.  214. 

26.  A  very  long  leafi  was  made  by  a  bijhop  of  London  tn  E.  6* 
time^  and  of  which  there  were  about  18  vcars  to  come.  The  leafe 
Was  made  without  impiachnunt  of  wape^  and  the  affignee  articled 
with  brick-makers  that  they  might  //f^  and  cam  the  foil  of  fb  many 
acres,  and  of  fuch  depth  a  year,  but  to  level  thofe  acres  before  they 
dug  up  others.  The  now  oifhop  of  London  having  the  inheritance 
in  right  of  his  bi(hoprick  brought  his  bill  to  injoin  the  digging. 
Ajid  Ld.  Chancellor  Parker  faid,  that  before  the  ilatute  of  Crlou- 
cefter  wafte  did  not  lie  againft  leflce  for  years,  and  the  being  with^ 
^out  impeachment  ofwajie  feems  originally  only  intended  to  mean  that 

the  party  Jhould  not  be  puni/hable  by  thatjiatute^  and  not  to  give  a 
property  in  the  trees  or  materials  of  a  houfe  pulled  down  by  leflee  for 
years  fans  wafte.  But  he  faid,  that  the  refolutions  having  eftabliflicd 
the  law  to  be  otherwife  he  would  not  fhake  it,  n^:.ch  lefs  carry  it 
further,  and  that  he  took  this  to  be  within  the  reafon  of  Ld.  Barnard's 
Cafe:  aiid  decreed  accordingly;  but  directed  that  the  defendant 
might  carry  off  the  brick  { e9rth)  he  had  dug,  but  ordered  an  i.MJujic- 
tion  to  ftop  further  digging.  Wms.'s  Rep.  527.  Hill.  1718.  Bifliop 
of  London  V.  Webb. 

4  27.  Where 
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27.  Where  there  is  an  arrear  of  a  charge  upon  a  red  eftate,  an  m- 
jun(^Ion  {hall  go  to  prevent  cutting  of  timber  upon  the  premifFes 
chargeable.  MS.  Tab,  tit.  Injundion,  cites  ^7  March  1723.  Ld 
Blaney  v.  Mahon. 

28.  Tenant  in  tail  may  commit  wajle  in  houfes  as  well  as  in  all  the 
other  parts  of  the  ejiate^  notwithjlanding  any  refiraint  to  the  contrary  ; 
and  no  inftance  can  be  (hewn  where  a  tenant  in  tail  Has  been  re- 
ftrained  from  committing  wade  by  injundlion  of  this  Court.  And 
Ld.  Chancellor  (aid,  it  was  refufed  in  Mr.  Saville's  cafe  of 
Yorldhire,  who  being  an  infant,  and  tenant  tii  tail  in  pofleflion^ 
Jn  a  very  bad  ftate  of  health,  and  not  likely  to  live  to  full  age^ 
cut  down  by  his  guardian  a  great  quantity  of  timber  juft  before 
his  death  to  a  very  great  value  i  the  remainder-man  applied  here 
for  an  injunction  to  rcftrain  him,  but  could  not  prevail.  Cafes 
in  Equ.  in  Ld^  Talbot's  Time,  16.  Mich.  1733.  Glenorchy  v 
BofviUe. 

29.  A  bill  may  be  brought  by  a  patron  againjl  a  parfon^  for  an  in- 
jun^ion  to  rejirain  committing  zt;^^//  upon  the  glebe.  Barnard.  Chan. 
Kep.  399.  Hill.  1 740.  Bradley  V.  Stratchy. 


(S.  a)  Relief  Yd  Equity.  [  ^^22  ] 

J*    T\AMAG  ES^ given  to  the  plaintiff  for  wafte  committed  Toth.ae^. 
-^-^  by  the  defendant  upon  the  plaintifPs  woods  as  much  as  cites  s.  c. 
he  was  damnified.     Toth.  114.  cites  32  Eliz.  Brown  v.  Lady 
Bridges. 

2.  Wafte  done  by  o^e  which  held  by  covenant,  therefore  not 

Iunijhable  by  law^  yet  holpen  here.     Toth.  285.  cites  Songhurft  v. 
)ixy,  221. 

3.  A  leafe  is  made^ir  lifej  the  remainder  over  infee^  the  firft  leffee 
makes  wafte,  and  becaufe  he  in  the  fee  hath  no  remedy  by  the  com- 
mon law,  and  waft  is  a  wrong  prohibited,  he  fliall  be  holpen  in  chan- 
cery. Cary's  Rep.  27.  cites  Crompton  a8.  6. 

4.  Nota,  per  Egerton  Chancellor,  where  tenant  for  life  is  the  re-  And  where 
mainderfor  life^  though  there  lie  no  a«SHon  of  wafte  in  chancery,  yet  he  *)®  ^^/^ 
fliall  be  prohibited  to  do  wafte  by  the  Chancellor,  for  \iTong  to  the  it  wasdj- 
inhabitants,  and  hurt  to  the  commonwealdi.     Cary's  Rep.  36.  cites  creed  that 
Hill.  I  Jac.  ^«  <^^"l^ 

farts.  Toth.  Z23.  Cites  23  &  24  Eliz.  Chapman  v.  Bi(cov¥« 

5.  Converting  a  brewhoufe  into  tenements  of  a  greater  value  is  Mod.  94. 
wafte  notwithftanding  the  melioration,  by  reafon  of  the  alteration  of  P''^'  ^^^^^^* 
the  nature  of  the  thing  and  the  evidence,  and  fo  refolved  on  a  trial  blill  B?  R?Co*# 
fore  Hale  Ch.  J.  and  the  jury  gave  the  verdift  accordingly,  and  100  ▼•  Forth 
marks  fmgle  damages,  which  being  trebled  amounted  to  200 1.  which  ^'  ^'  ^.^ 
the  Chancenr  compelled  Cole  to  take*  Lev,  311.  Hill.  22  &  23  Car.  of^heordcr, 

2.   Cole  V.  Green.  in  chan* 

ceiy  dot» 
not  appear.  2  Samid.  252.  S.  C.  by  the  name  of  Green  t*  Cole,  buc  no  mention  of  tb* 

9rder  of  Chancery. 
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6.  Lejpefor  500  years  of  land  of  about  200  L  ayear^  luibfiuetaf 
houfesy  and  thereby  improved  the  rents  from  200 1.  a  year  to  14J90L 
a.  year,  atid  quietly  enjoyed  the  fame  for  20  years  and  more,  and  then 
an  aftion  of  wafte  was  brought  for  puUirig  down  a  brick-wall,  and 
cutting  down  fruit-trees,  and  digging  gravel  for  laying  the  founda- 
tions of  the  houfes  built  on  the  laid  ground.  He  brought  a  bill 
fetting  forth  that  fuch  building  could  not  be  accounted  any  wafte, 
but  rather  a  melioration  and  improvement  of  the  land.  The  defen- 
dant pleaded  the  ftatute,  by  which  provifion  is  made  for  bring;ing 
;a£tions  of  wafto^  But  the  Court  over- ruled  the  plea,  and  ordered 
the  defendant  to  anfwer,  and  to  fpeed  the  caufe.  Fin.  Rep.  135* 
Mich.  26  Car.  2.     Wild  v.  Sir  Ldvrard  Stradling. 

7.  Under-tenant  of  a  jointrefe  commits  yn&QfparJmyio  as  at  law 
the  eftate  was  forfeited,  but  infifted  he  had  improved  the  eftate  from 
40 1*  to  60 1,  per  ann.  and  offered  to  take  a  leafe  of  it  at  that  rent 
for  50  years,  and  to  anfwer  the  value  of  the  timber  on  a  quantum 
damnificatus.  Quxre.  2  Vern.  R.  263.  pi.  247.  Pafch.  1692. 
Ligo  v.  Smith  &  Leigh. 

At  the  end        8.  A.  made  a  fcttlcment  voluntarily  to  himfelf  for  life,  and  theff 

of  this  cafe  jq  his  nephew.     Afterwards  he  committed  wafte  y^^yry&n,.  and  die 

and  ?ii  *hc'  ncphew  recovered,  fo  as  A.  could  not  go  out  of  his  houfe.  2  Vern. 

inargtn  is  R.  263.  in  the  cafe  of  Ligo  v.  Smith  &  Leigh,  cited  as  the  cafe  of 

feul  quaere  Sir  Percival  Hart. 

whether  the 

Court  will  relieve  as  to  the  waAe. 

r  ?2?  1  9-  A  bill  was  brought  againft  the  executors  of  a  jointrefs,  tohavi 
a  fatisfa^ion  out  of  aj/ets  for  pennijftve  wafte  upon  the  jointure  of  the 
teftatrix,  &c.  But  by  Cowper  C.  The  bill  muft  be  difmifled  f 
for  here  is  no  covenant  that  the  jointnfs  Jhall  keep  the  jointure  in  good 
repair^  and  in  the  common  cafe,  without  fome  particular  circum- 
ftances,  there  is  no  remedy  in  law  or  equity/^r  permffvoe  wajle  after 
the  death  of  the  particular  tenant.  MS.  Rep.  i  Geo.  I.  in  Cane. 
Turner  v.  Buck. 

10.  A  cuflomary  tenant  tfland^y  in  which  was  a  copper-mine  which 
never  had  been  opened^  opened  the  fame^  and' dug  out,  and  fold  great 
quantities  of  oar,  and  died,  and  his  heir  continued  digging  and  dif- 
pofing  of  great  quantities  out  of  the  fa  id  mine.  TTie  lord  of  the 
manor  brought  a  bill  in  equity  againft  the  executor  and  heir,  pray- 
ing an  account  of  the  faid  oar ;  and  alJedged,  that  thefe  cuftomary 
tenants  were  as  copyhold  tenants,  and  that  the  freehold  was  in  the 
plaintiff  as  lord  of  the  manor  and  owner  of  the  foil ;  and  that  the 
maruier  of  paillng  the  premiflcs  was  by  furrendcr  into  the  hands  of 
the  lord,  to  the  ufe  of  the  furrendcree.  It  was  infifted  for  the  de- 
%pdants,  that  it  did  not  appear  that  the  admittance  in  this  cafe -was  to 
bold  ad  voluntatem  doirani  Jicundum  confuetudinem^  &c.  without  which 
ivords  it  was  infifted  that  there  could  be  no  copyhold,  as  had  been. 
adjudged  in  Lord  Ch.  J.  Holt's  time.  And  it  was  decreed  by  Ld. 
C.  Cowper  for  the  defendant.  Wms's  Rep.  406.  pi.  112.  Hill. 
1717.     The  Bifliop  of  Winchefter  v.  Knight 

11.  K,  tenant  for  Ufe^  remainder  to  truflees  toprefirvc'^  &c.  remainder 
to  C  the  plaintiff  in  f/2/7,  remainder  over,  with  poiver  for  A.  with 
(onfent  oftrujif^s  to  fell  timber^  and  the  money  ariiing  to  be  invefled 

in 


^* 


match  ioin  d^arti.  5^3 

f^  UnJs^  kc.  to  farm  ujtsy  &c,  A.  felled  timber  to  the  value  of 
^000  A  without  confent  of  truftets^  wha  never  intermeddled^  and  A. 
hzA  fuffisred  fome  of  the  houfes  to  go  out  of  repair,  C.  by  bill  prayed 
an  account  and  injunction.  The  Matter  of  the  Rolls  iaid,  that  the 
timber  may  be  confidered  under  2  denominations^  (to  wit)  fudi  as 
was  thriving^  and  not  fit  to  be  felled  j  and  fuch  as  was  unthrivingf 
and  what  a  prudent  man  and  a  good  hufband  would  fell,  &c.  And 
ordered  the  mafter  to  take  an  account,  &c«  and  the  ralue  of  the 
forn^r  which  was  wafVe,  and  therefore  belongs  to  the  plaintiiF,  who 
is  next  in  remainder  of  the  inheritance,  is  to  go  to  the  plaintiiF,  and 
the  value  of  the  other  is  to  be  laid  out  according  to  the  fetdement, 
&c. .  But  as  to  repairs,  the  Court  never  interpofes  in  cafe  of  per- 
fmjfive  wafte  either  to  prohibit  or  give  (atisfa£iion,  as  it  does  in  cafe 
of  wilful  wafte  \  and  where  the  Court  having  jurifdiftion  of  the 
principal,  (viz.)  the  prghibiting,  it  does  in  confequence  give  relief 
for  wafte  done,  either  by  way  of  account  as  for  timber  felled,  or  by 
obliging  the  party  to  rebuild,  &c.  as  in  cafe  of  houfes,  &c.  and  men- 
tioned Lord  Barnard's  Case, as  to  Raby-Caftle,  %  Vern,  But 
as  to  the  repairs  it  was  objeSed,  that  the  plaintiff  here  had  no  remedy 
at  lawj  by  reafon  of  the  eftate  for  life  to  the  truftees  mean  between 
plaintiff* s  remainder  in  tail  and  defendant's  eflate  for  life^  and  that 
therefore  equity  ought  to  interpo{e,  &c.  and  that  this  was  a  point  of 
confequence.  Sed  non  allocatur.  MS.  Rep.  Mich.  Vac.  I733« 
Lord  Cafilemain  v.  Lord  Craven. 


( A )  2:z^attl)  ant)  2^art).  [snf 

J.  13  £rf.  1.  cap.  4.  the  'Y?  N  A  C  T  S,    that    in  great  walled  In  falfe  im- 

flat,  of  IVinchefter^      XL  towns^  gates  Jhall  be fl)ut  from  fun-Jet  to  ^^^^^^} 

fun-rife^  and  no  perf on  Jh all  lodge  in  the  fuburbs  from  9  of  the  clock  un-  ant  juftificd 

///  dayy  unlefs  his  hoji  will  anfwerfor  bim ;  and  the  bailiffs  of  tOTvnSy  that  he  was 

every  week  or  15/A  day^JhaU  make  enquiry  of  all  perfons  lodged  in  the  «>nftaWc  of 
fuburbsy  or  out-parts  of  the  town;  and  Jhall  call  to  account  thofe  who  he^-mplint-. 

have  lodged  or  received  firangersy  or  fufpicious  perfons  \  and  a  watch  edthe 

fl)ail  be  kept  y early ^  from  the  Feafl  of  Akenfion  to  &t.  MichaeL  in  man-  plaiutifFt© 

/•  If    **  *      .^  •'.  .   •'^  •'     •'  -,  •',,  ,  watch 

ner  jollowmgy  viz»  in  every  city  0  men  Jhall  keep  at  every  gate  j  every  ^^^^^^  ^^^ 

borough  Jhall  have  12,  and  every  town  b  or  /^  watchmen^  according  to  becaufe  he 
the  number  of  the  inhabitants^  who  Jhall  watch  from  fun-J^t  to  fun^  refufodhe 
rife ;  and  every  fir  anger  pafftng  by  them  Jhall  be  arrefted  till  morning ;  {J^e  ftj^j^*^ 
and  if  it  do  not  appear  to  be  ajhjpicious  perfon^  he  Jhall  be  dif charged  \  And  upon 
ctherwife  he  Jhall  be  delivered  to  the  Jheriffy  who  Jhall  keeb  him  till  he  this  it  was 
is  duly  acquitted :  and  where  any  perfon  will  not  obey  the  arrefty  he  *|ft"*bccaiife 
Jhall  be  followed  with  hue  and  cry  by  all  the  town^  and  t  \e  towns  near  \  the  defcn- 
andfo  hue  and  cry  Jhall  be  made  from  town  to  town^  until  he  be  taken  Jant  did  not 
and  delivered  to  thejheriffas  aforefaid.  Z^^^i^ 

was  an  inhabitant  there  j  and  he  cannot  appoint  a  ftran  jcr  to  watch,  neither  by  this  ftacute  nor 
the  flatute  of  5  H.  4.  cap.  3.    2dlv;  It  was  moved  that  the  conilable  cannot  imprifoa  one  for  re- 

Pp  2  fwfin 


faftng  to  watch,  bat  muft  complain  to  a  juftice  of  peace,  and  he  may  iRii\€t  puaiibment  upon  t  ne 
rcftilicrs.  jdly,  TJuit  he  ought  to  flicw  it  was  the  plaintiff's  turn  to  watch.  The  Court  heUI, 
that  for  the  fiiflcaafe  dearly,  the  ]»lcji  Is  not  good;  but  for  the  ad,  Wrny  held, that  the  cort- 
llab!c  might  iroprifon  one  for  refufing  to  watch.  Gawdy  contra.  And  for  the  6nl  caui'c  ic 
was  adjudged  Cor  Che  plaintiff.  Cro.  E.  204.  pi.  37.  Mich.  32  &  33  Ehz.  in  B.R.  SireticBi  v. 
Brown.  \ 

Serjeant  Hawkins  fays,  2  Hawk.  PI.  C.  80.  cap.  13.  f.  4.  That  it  has  been  refolved,  thjt  a 
ftrangcr  wlio  is  not  an  inhabitant  of  a  town,  cannot  be  compelled  by  virtue  of  the  ftatate  of  Wm- 
chefter,  to  keep  watch  in  it ;  but  fays  it  feems  to  he  agreed,  that  everj'  inliabitant  is  bound  to  keep 
it  in  his  turn,  or  to  find  another  fufficicnt  perfon  to  keep  it  for  hfm ;  from  whence  it  follows;,  cliat 
he  is  indi^ble  for  a  refuial ;  but  it  is  not  agreed  that  he  may  be  committed  by  the  conftable  till 
he  confent  to  do  !iis  duty. 

S.  was  indidled  for  that  he,  m  the  l^tk  of  yau",  Ssfc.  /wJ  he/ore^  bang  an  iniiabitanty  viosjummrvre^  f 
^atcb  With  B.  a  coMfinBk,  but  made  default.  Exceptions  were  taken,  firft,  becaul'e  it  dties  motjtxr 
thai  ke  cwtinncd  t9  befo,  idljf  Tbnf  notice ^oas  v'lven  bimtotuutcb  vntb'mflt  parijh,  J^^Y*  Bccaofe 
it  was  that  he  Jid  nrjt  ruatcb  •vffifh  fi.  a  cwjiu^ie;  whereas  he  ihould  have  faid  that  he  did  nut  watch. 
at  ail;  for  poflibly  he  might  watcli  the  fame  night  with-  another  conilable.  It  was  anfweredf 
that  this  indidment  is  founded  at  common  law,  and  not  upon  the  flatute  of  Winton.  AnJ  as  to 
the  ad, there  may  be  an  extra  parochial  place  where  the  constable  is  to  watch.  But  nothini;  was 
idid  as  to  the  3d  exception.  The  Court  bid  them  demtir  to  the  indi^roent ;  Cor  they  would  not 
qaaOi  it.    5  Mod.  393.  Pafch.  10  W.  3.  £•  R.    The  King  v*  Stainford. 
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(A)     The  OriginaJ.     And  in  what  Cafes  they  may 

be  diverted. 

i.      A      Watcr-courfe  does  not  hegtn  by  prefcriprion,  aor  yet  by 
XjL  ^fl^nt,  but  begins  ex  jure  naturay  having  taken  this  courfc 
naturally,  and  cannot  be  averted ;  per  Whitlock  J.     3  Bulft.  340. 
in  cafe  of  Sury  v.  Piggott, 

2.  If  one  had  ancient  pondsy  which  were  replenijbed  by  channels  out 
of  a  rivery  he  cannot  change  the  channels,  if  any  prejudice  accrue  by 
it  to  another;  per  Cur.Het.  32.  Mich.  3  Car.  C.  B.  Dun- 
comb  V.  Randall. 

3.  Suppofe  a^man  has  a  water-courfe  running  fi&rtf«^A/&iV^fw«ei^ 
and  his  neighbour  diverts  ity  this  is  no  trefpafe ;  but  if  by  diverting 
it  he  turns  it  on  his  neighbour's  houfe,  &c.  it  vnll  be  a  trefpafs ; 
per  Cur.  8  Mod.  274.  Trin,  10  Geo.  in  cafe  of  Reynolds  v, 
CJerkc, 


(B)  Aaiomi 
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(B)     Aftion.    What  ABlon  lies  of  a  Water-Courfe, 

or  for  flopping  or  diverting  //. 

• 

I.   T  F  a  vMLTiftops  a  water-courfe  in  his  own  foil  to  the  nufarice  of 
-*   his  [the  ipizwitxtPs]  franktenement^  he  to  whom  the  nufance 
is  done  fliall  not  have  trefpafs  vi  IS  armis  of  the  aft  done  in  his  [the 
dehndant's]  own  franktcnement.    Quod  nota.    Br.  Trefpafs,  pL 
78.  cites  3  H.  4.  5. 

2.  In  cafe  by  one  who  had  franktenement  in  a  mill,  s^^unft  one  ^  ^-  *^'*^ 
that  had  franktcnement  in  a  meadow,  the  plaintiff  declared  that  the  MrS.  Iq.^ 
defendant  diverted  multum  curfus  aqua  per  tevationem  wera^  &c.  ex  Bendl.  123. 
tranfverfo  curjus  aqua  iilius  iSfoJfato  in  prato pradiHo  fa£IOy  per  quod  P*-  *5S- 
midkuni  aquiP  qua  ad  molendtnum  iUud  currere  confuevity  e  contra  \^^^  ^^^" 
recurrit  ^  antiquum  curfum  fuum  divertit  \  fo  that  the  mill  which  Pain,  Triru 
was  u(ed  to  grind  2  quarters  of  corn  in  a  day,  can  hardly  now  grind  '5  *^J'2. 
one.     The  qaeftion   was  whether  aflife  of  nufance   lay  or  not,  ja^pieSdl 
fuppofmg  that  the  defendant  diverted  curfum  aqua^  where  only  a  jn  in  plea ; 
part  of  the  water  was  turned.    D.  248.  b.  p],  80.  Pafch.  8  Eliz.  whereupon 
Anon.  Sl^^^'"'/* 

^rnd  prayeil  jiulnment ;  but  becaufe  it  appeared  by  the  count  that  the  platntifFwas  feife*!  of  the  faid 
mill  in  fee,  ft>  that  he  ought  to  have  aflife  of  nufance,  and  not  an  adlion  of  the  cafe,  the  Couit 
wcmld  not  give  iudgment  for  the  plaintiff. 

In  nHife  of  nufance  pn)  diverfionemajoris  partis  curfa^  aquse,  the  pbintiff  recorered  byjudg* 
mem  coram  Harper  U.  Weflon.  Ibid,  cites  Mich.  12  &  1  r  Eliz.  VVvke  v.  Serle,  but  fays 
that  eiTor  was  brought  thereof  in  B.  R.  S.  C.  cited  4  Rep.  89.  fl.  and  (ays  tlicjiid^ent 

was  athrmed. 

3.  EjeSfment  lies  not  of  a  water-courfe ;  but  it  muft  he  oTfo  f  ^26  L 
many  acres  of  land  covered  with  water.  BrownL  143.  Mich,  ^  ^  "** 
6  Jac    Challenor  v.  Thomas.  ^^^^^  *4^ 

accordingly— Godh,  1^7,  pi.  213.  Anon,  feems  to  be  S.  C.  and  fays  it  was  adjudged  ttiat  ejed- 
menc  lies  de  aquse  curfu.—— 'S.  C.  cued  pciph.  267.  by  the  name  of  Chailoner  V.  Moore>  as  ad- 
judged  Mich.  6  Jac.  that  it  does  not  lie  of  a  watering  courfe. 

4.  Where  a  water-courfe  is  diverted^  if  the  Und  under  the  water  Brownh 
or  river  does  not  belong  to  the  plaintiffs  but  the  river  only  belongs  to  ^^\^^' 
bim,  then  upon  difturbance  his  remedy  is  a£fion  on  the  cafe  only*,  & 

non  aliter.     Quod  nota,     YqW.  143.   in  $afe  of  Chailoner  v. 
7'homas, 


(C)    Declaration  and  Pleadings*     Good  or  not^ 

1.  T  N  cafe  for  diverting  a  courfe  of  water,  which  r^infrom  fuch  Bendl.  215, 
-*■  a  place  in  a  conduit  to  the  plaintiffs  boufe^  neither  the  writ  *i6-pl.ft49- 
nor  court  fuppofed  the  plaintiff  to  be  owner  of  the  (aid  houfe  at  the  ^-^p-  j^^^ 
time  of  the  diverfion^  but  only  at  the  time  of  the  action  commenced^  viz.  ingsfid* 
quod  cum  querens  feifitus  cxiftat,  &c.  and  did  not  fay  cxtitit,  &p,  »ays  he 
and  fo  tine  plaintiff  ;iot  being  damnified,  he  could  not  lUvc  judg.  g^"^*"^ 
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ment;  and  mcnt.    D.  siow  b.  320.  a.  pi.  17.  Mich.   14  &  15  Eliz.    Moor 

that  himfelf       B 

was  of 

cnunfel  with  the  defendant.         And  at  the  end  of  the  cafe  in  D/er  it  is  faid,  that  upon  fearch  of 

the  roll  it  appears  that  judgment  wasgiven,  and  the  plaintiff  confefled  fatisfadion  of  the  damages, 

^d  the  defendant  aftei-wards  brought  writ  of  error. 

2.  In  cafe  the  plaintiff  declared,  that  the  defendant  exaltawtftag^ 
num^  by  which  the  plaintiffs s  meadow  was  flooded 'y  the  defendant 
pleaded  not  guilty,  and  the  jury  founds  that  erexitjiagnum\  and  if 
ereftio  &  exaltatio  are  all  one,  then  they  find  the  defendant  guilty  j 
if  not,  then  they  find  him  not  guilty.  J udgment  was  given  for  the 
plaintiff.  Upon,  error  brought  all  the  juftices  held,  that  erigere  is 
oe  novo  facere,  but  exaltare  is  in  majorcm  altitudinem  attollere,  but 
^t  length  the  judgment  was  affirmed  5  for  the  Ch.  J.  had  turned  all 
bis  companions,  when  he  came  to  be  of  opinion  that  it  was  all  one^ 
And  fo  the  cafe  pafTed  againft  the  plaintiff  in  error.  Godb.  59, 
pL  70.  Mich.  28  and  29  Eliz.  B.  R.     Giles's  cafe. 

3.  In  cafe  the  plaintiff  declared,  that  he  was  feifed  of  certain  mills 
^nd  prefcribcd  that  Tnagna  pars  aqua  cujufdam  rivuli  ran  from  H. 
to  thefaid  millsy  and  that  defendant  broke  down  a  bank,  and  diverted 
lt>  &c.  It  was  afligned  for  error,  that  it  was  uncertain  how  much 
of  the  water  (hall  be  comprehended  in  thofe  words  (magna  pars 
^qux)  and  if  the  truth  be  that  the  lame  river  before  its  coming  to 
the  mills  divides  itfelf  into  branches  whereof  one  only  runs  to  the 
mills,  the  better  form  was  to  prcfcribe  to  have  aquse  curfum  to  the 
faid  mills ;  for  every  one  of  the  branches  is  aquas  curfus ;  quod  fait 
concclfum  as  to  this  point;  but  refolved,  that  though  the  count 
might  have  been  better,  yet  in  fubftance  it  was  good  enough,  it  oot 
being  poffiblc  to  (hew  how  much  of  the  water  run  to  the  mills,  and 
the  quantity  is  not  material,  in  as  much  as  'the  defendant  by  break* 
ing  the  bank  diverted  the  water  which  (hould  run  to  the  faid  mills. 
4  Rep.  88.  b.  89.  a.  Pafch.  43  Eliz.  B.  R.  Cottell  v.  LuttercU, 
alias,  Lutterell's'cafe. 

4.  Cafe,  &c.  for  that  he  was  feifed  of  two  acres  of  meadow  in  D. 
and  J.  Q^  the  lejor  of  the  defendant  was  feifed  in  fee  of  a  water-mill 
in  D.  whereunto  the  water  run  out  of  the  river  S.  by  the  faid  two 

r  r^7  ]  acres,  and  that  the  faid  J.  C^  ere^ed  ripasjlagnimolendini  prsedift' 
^  fi  high  that  the  water  overflowed  the  faid  meadow,  &c.    It  was 

moved  in  arreft  of  judgment,  ifl.  That  here  was  no  place  laid 
where  thejlagnum  molendini  was,  fed  non  allocatur ;  for  it  fliall  be 
intended  in  the  vill  where  the  mill  is.  2dly,^That  the  rejue/l  to 
abate  it  was  made  to  the  lejee  who  had  no  authority  to  abate  it,  it 
being  ereSed  in  time  of  the  lelfor ;  fed  non  all^aturj  for  the  con* 
tinuance  is  a  nufance  by  him,  and  aftion  lies  agaii^  him.  Adjudged 
for  the  plaintiff.  Cro,  J.  555.  pi.  18.  Mich.  17  Jat.  B,R,  Brent 
V.  Haddon. 

5.  B.  havin»  an  antient  water-courfe  to"5(  mill,  and  the /iw/ii/ 
tanks  being  boUow^  a  dam  was  made  by  direSlion  of  certain  juftices  a 
rood  from  the  river-bank  in  the  ground  of  C.  and  fo  the  river  was  hdd 
in.  J.  S.  ^ut  up  the  dam^  whereupon  S.  brought  an  action  for  fiA* 
verting  ripam  cujufdam  rivi.  Upon  a  trial  before  Hobart  Ch.  J. 
after  evidence  he  caufed  it  to  be  ftayed,  the  declaration  being  infuf- 

ficicpt^ 


ficietttf  (as  it  was  afterwards  held  by  the  Court  to  be.)  and  ordered 
the  plaintiff  to  take  a  new  writ,  as  his  cafe  was,  de  quadam  ripOy 
anglice  a  dani'^  includentt  ripam  pradiSlam\  [whereas]  it  was  before 
laid  to  the  bank  time  out  of  mind.  Hob.  193.  pi.  244.  Biccot  v. 
Ward. 

>    6.  In  cafe  (pr  breaking  down  an  ancient  dam  upon  the  river  D.  by  ^^*  ^5» 
which  a  great  part  of  the  water  of  the "  faid  river  from  its  ancient  Mich!' 34  . 
and  ufual  courje  to  the  mill  of  the  plaintiff' upon  the  faid  river  was  dl^  Car.  2. 
^ertedy  by  which,  &c.  ad  damnum,  &c.     Jt  was  objeded,  that  it  is  ^•^-  ^?^™* 
not  Jhewn  that  the  mill  was  ancient <^  nor  that  the  defendant  time  thwaitcsfc 
whereof,  &c.  had  rjepalred  the  dam,  but  only  called  it  an  ancient  adjonutur. 
dam  ;  nor  that  the  water  at  the  time  whereof  &c.  run  this  way,  but  — rl^"**- 
X)nly  that  defendant  had  diverted  it  from  its  ancient  and  ufual  courfc.  yafeh^  *%%[ 
Upon  thefe  exceptions  the  cafe  depended  long.     North  Ch.  J.  held  Car.  a.  B. 
the  declaration  fufficient,  to  which  Levins  inclined,  but  haefitanten  ^'  ?•  ^ 
Windham  and  Charleton   e  contra.      North   being  made  Lord  yiSrevult. 
Keeper,  Pemberton  Ch.  J.  held  it  good,  to  which  Windham  now  ^Comb.  9. 
agreed,  and  Levins  haefitanter.    And  Charleton  totis  viribus  contra.  ^»^  *n*^^. 
And  fo  it  hung  till  another  term,  and  then  adjudged  for  the  plain-  k^^.  * 
tifF;  and  that  judgment  faid  to  be  affirmed  in  error.     3  Lev.  133.  thwaite  v. 
Trin.  35  Car.  2.  C.  B.     Nulmes  v.  Hoblethwaite.  Palmes  s. 

"  .0.  argued 

but  no  judgment. Carth.  84.  Mich,  x  W.  ic  M.  in  B.  R,  S.  C.  and  judgment  affirmed.— 

3  Mod.  48  Heblethwaitc  v.  Palmes.  Mich.  36  Car.  2.  B.  R.  S.  C.  The  Court  held,  that  the 
word  (folet)  implies  antiquiry,  and  will  amount  to  a  prefcription  {  fc  folitus  curfos  aqus  running 
to  a  mill,  makes  the  mill  to  be  ancient ;  for  if  ir  be  newly  eredted  there  cannot  be  Colitus  curfus 
aquae  towards  that  mill,  for  which  reafons  the  judgment  in  the  original  aftion  was  aifiirmedin  HilU 
J  W.  But  the  Ch.  J.  was  of  opinion,  that  if  the  caufe  had  been  tried  upon  fuch  a  declaratiqDy  that 
the  plaintiff  ought  to  prove  bis  prefcription,  or  elfe  he  mail  be  nonfoit. 

7.  Cafe  for  diverting  of  a  water-courfe  In  per  and  trans  me£uag\  Comb.  4^ 
'After  vcrdift  for  the  pJaintifF,  it  was  moved  in  arreft  of  judgment,  -S.c.   That 
that  he  doth  not  fay  for  what  ufe^  whether  family,  cattle,  or  field  j  J^^^^^crtl 
and  if  it  was  not  ufeful  when  it  run,  it  cannot  be  actionable  to  di-  jng  »  wa- 
vert  it.   2  Show.  507.  pi.  z.70.  Hill.  2  ic^i  lac.  7^  B.  R.   Glvnne  ter-courfe 

V.  NichoUs.  ^    '     *'     -^^  ^^         ^  -  by  a  ftraa. 

ger  the 
defendant  demurred  to  the  declaration,  and  took  an  exception  thereto  that  no  title  is  made 
in  the  declaration  to  the  water  courfe,  nor  for  wliat  ufe  ii  was.  But  adjudged  pro  quer.  PfiT 
Holt  Ch.  J.  Suppofe  a  water-courfe  ritns  to  my  gro\inJ,  and  I  have  no  Ufb'far  it,  and  one  upon  an- 
other ground  diverti  it  before  it  comes  to  mine  will  an  adliun  lie  ?  malt  not  you  lay  fame  ujcfor  uf 
Show.  64.  in  cafe  of  Palmer  v.  Kcblcthwaitc. 

8.  In  cafe  the  plaintiff  declared,  that  ihc  ift  of  May  1  W.  &  M. 
he  was  pojjeffedofa  houfefrom  which  a  courfe  oi  water  per  ^  trans 
the  garden  of  the  defendant  currere  debult  i^f  debetj  &c.  the  Court 
gave  judgment  for  the  plaintifF  nifi ;  but  an  exception  being  taken 
becaufe  he  does  not  fay  that  the  water  ever  vanjrom  the  houh  or 
that  he  waspojfeffed  of  it,  but  only  that  dxbulty  the  Cfourt  ordered  it  to 

'be  put  into  the  paper  again;  &  advifare  vult;  and  afterwards  this  f  C28  1 
being  a  poiTeffory  a£tion  it  was  ruled  to  be  well  enough.     Skin. 
316.  Pafch.  4  W.  &  M.  in  B.  R.    Jackfon  v.  Savage.         * 

9.  In  cafe  the  plaintiffdeclared,  that  he  was  pofTeflTedof  an  ancient  skm.  3S9. 
tnefTuage  in  com.  S.  and  that  a  certain  water-courfe  at  Z>.  currere  pi-  25-  ^• 

•  debult  &  adhuc  debet  In  quendamfontemyond  as  often  as  the  well  over^  uiw'^nd 
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.-s  to  the      Jhwed  run  into  the  plaintiffs  houje  for  his  necejfary  ufe^  and  that  ibe 

t\^n  of  t*i^"  defendant  dug  the  ground  fo  near  the  well  and  placed  a  cittern  there, 

want  of  a  fo  that  the  water  was  diverted  and  did  not  overflow  from  fuch  a  day 

tcrmmus  a  whereby  the  plaintiff  loft  his  necefl'ary  water.     After  verdift  for  the 

neceflarv"in  P^^^^^^'^  ^^  ^^s  nnoved,  ill,  That  there  was  no  terminus  a  quo.  2dly, 

this  cafe,  he  That  it  is  not  averred  that  it  ufed  to  ovcrjinv,     jdly,  Neither  is 

having  there  a  fufftcier.t  diverfion  alhdged\  but  refolved  that  it  is  not  necef- 

{hevi-n,  that  ^^^  toailedge  a  terminus  a  quo,  and  that  the  other  informalities  arc 

was  ufed  to  cured  by  vcrdift  *,    and  judgment  for  the  plaintiff.     Comb.  231. 

run  10  the  Mich.  5  W.  &  M.  in  B.  R.     Prickman  v.  Trip. 

well,  and 

he  having  diverted  it  when  it  was  at  the  well,  this  is  a  tort,  and  it  is  not  material  from  whence  it 
comes  J  to  i?<fhich  U  was  f-^ij  .it  the  bar,  that  the  tcrmintts  wns  neceiTsiy,  otbcrwifc  the  \ury  cwA/ 
w?/  hsvti)  that  th€r€  v:aijucb  a  cur'tnij.  if  it  be  notjhtwn  ;  but  per  Cur.  tht.s  ouglit  lo  have  been  in 
]>ropf,  but  it  is  not  material  afier  a  verdit^.  Aid  as  to  tlie  id.  it  w  as  helo,  ih.it  fwjW/V  C£/  dciftiit 
\$  fuffi-ient ;  and  as  to  the  3d.  That  noaf!  of  divirjt'n  is  fl/Af/ofV,  for  ic  is  not  fufli,  »en:  to  lay  that 
jie  hid  diverted  the  current,  b*.  t  he  ouglit  to J/rewfjch  ana^i  which  "mus  ih  cttuf  ofOxii.v^-jif'*^  which 
the  Court  itiight  adjudge  a  (u|}i  iei.t  caufe  ;  fed  non  allocatur  ;  and  after  it  was  adjudged  for  t1*=c 
ptaintiff^and  that  the  count  was  good  after  a  verdidt  thou  jh  it  nn:j;ht  have  been  in  a  better  ma-  ncr; 
for  it  was  not  alledged,  that  the  water  had  ufed  to  nin  from  tlje  well  to  h  b  houie  fo  certauiiy  as 
it  might  have  been  j  but  all  ihrfc  things  fh.dl  be  mundrd  to  ^proved  vptsn  -vulotcf,  and  fo  aided  by 
the  verdi^    Skin.  389.  pi.  15.  Mich.  5  W.  &  M.  in  B.  R,    Prickman  v.  Tripp 

10.  In  cafe  for  diverting  a  water-courfe  which  the  plaintiff  had 
to  a  mill,  he  counted  that  the  defendant  intending  to  deprive  him  of 
the  profit  of  the  faid  mill  did  divert  the  water  ab  ant  .quo  curfo  fuo 
per  qucd  he  could  not  molare  fo  faft,  &c,  After  vcrdidl  it  was 
moved,  that  he  did  not  fay  ^  that  he  diverted  the  water  from  the  mill^ 
hut  from  its  a::ciint ' courfe^  per  quod^  ^c.  apd  that  molare  was  in- 
fenLble;  but  the. plaintiff  had  his  judgment;  and  they  helJ,  that 
the  word  (moUre)  being  infcnfiblc  no  damages  coulJ  be  given  for 
it,  and  that  the  declaration  had  been  good  if  thut  part  had  been 
left  out-     5  Mod.  206.  Pafch.  8  W.  3.  B.  R.  Richards  v.  Hill. 

for  more  of  Water-Courfes  in  general,  fee  3 '^^i^tnif ^t,  ^iTlA 

^^OfdllCC)  and  other  proper  Titles, 


OTaber, 


(A)     How  it  may  be, 

%.  pOUR  [vvrejre  m^de]  joinienants  hy  a  depd  delivered  to  J 

"  in  the  abfence  of  the  4th,  afterwards  the  4th  comes  and 

would  waive  en  pais  but  non  pptuit  without  record  ;  and  in  the  ar- 

1  gument  of  the  cafe  it  is  put,  that  the  law  is  the  fame  of  a  remain* 

^    '^  -I   der,  but  it  is  fo  without  doubt  of  a  remainder  in  tail^  becaufe  of  the 

prejudice  tQ  tljie  iffu^    Arg.  Mo.  363,  cites  13  R.  ^.  Fitzh.  Joio« 

tenants,  pi.  9* 

a.  It 


zia«6tt.  529 

2.  If  cftate  be  granted  by  fine  to  twij  cr  fo  one  for  lifi^  and  to  the 
ether  in  remainder  in  fee  j  there  this  cannot  be  waived  but  by  refufal 
thereof  in  court  of  record.     Br,  Waiver  de  Chobs^  pi.  41.  cites  8 

3.  Where  land  is  devifed  to  W.  N.  this  is  veiled  in  him  by  the 
dt-vife.  So  wnere  ieafe  is  made  to  one  fir  iife^  the  remainder  to 
}f\  N,  this  is  voftcd  in  him  by  the  livery,  and  thofe  cannot ie  waived 
but  hy  uijclaimer  in  court  ofrecordt  but  a  gift  offend  to  a  man  may 
be  refuicd  by  parol,  but  if  it  be  taken  it  cannot  be  waived  after 
without  difciaimer  m  the  court  of  record.  Br.  Waiver  de  Chofes, 
pi.  41.  citts  8  H.  4'  19. 

4.  Waiver  oi  jointure  is  good  enough  en  paisy  becaufe  the  join-  3  Rep«i^ 
ture  is  not  created  but  by  u/fy  which  may  be  waived  by  parol  en  ^^ 
puis  by  all  the  juiHccs.     Mo.  254.  pi.  401.  Mich.  29  &30  Eliz, 

B.  R.  Butler  v.  i5aken 


(B)     By  whom  Waiver  of  a  Thing  may  be.     Of 

what. 

I*  T  N  cui  in  vita  the  tenant  faid  that  he  was  in  by  defcent  as 
^  heir  of  his  father,  and  prayed  his  age,  and  the  demandant 
faid  that  the  J-^id  is  devifable  by  teftament,  and  that  the  father  de^ 
vlfcd  it  to  tbe  fon  in  tail^  the  remainder  over  infee^  &c.  quaere  j  for 
it  feems  that  he  (hall  not  have  his  age;  for  he  cannot  waive  thede-^ 
vif'  and  take  to  the  defcent  in  fee  by  rcafon  of  the  advantage  of  him 
in  remainder.  But  \i  feems,  that  if  the  devife  had  been  to  him 
by  his.  father  in  fee>  he  might  waive  the  devife,  and  take  Co  the  des- 
cent ;  note  the  diiiorence.  Br.  Waiver  de  Chofes,  pL  I.  cites  3 
H*  6.  46. 

2.  A  man  was  bound  to  baron  andfeme-^  and  he  made  ihe  feme  his  So  if  a  bond 
executrix  and  dicd^  ^nAJhe  brought  debt  upon  obligation  as  executrix  ^^^^^ '® 
of  the  baron,  and  well  per  Cockain  J.  for  fhe  may  waive  it  by  the  ^uj  fe^e, 
coverture  and  refufe  the  furvivorjhip.     Contra  per  Wefton  Ser-  and  th«  b«» 
jeant.     Br.  Waiver  de  Chofes,  pi.  i  ?•  cites  4  H.  6.  5.  'o"  «*»«8» 

-'  »  r       J  T  ,^  anU  the 

f  jme  takes  out  adminiflracion  and  lues  as  adminiftratrix,  but  dies  before  judgmenty  yet  chis  is  a 
fuilicijnc  ele^ion  and  waiver.     Noy.  149.  Norton  v.  Glover.  ; 

3.  Infant  or  feme- covert  may  atfuU  age  or  difcoverture  waive  Ieafe 
or  gift  made  to  them  during  the  coverture  or  nonage.  Br.  Waiver 
de  Lhofcs,  pi.  49.  cites  Dodl.  &  Stud. 

4.  If  a  man  takes  a  Ieafe pr  years  rendering  more  rent  than  the  Exeeutm-^ 
Jand  is  worthy  and  dies,  his  executors  Jhall  not  waive  the  ieafe  if  they  cannot 
have  aJJetSy  but  if  they  have  not  afTets  they  may  waive  it  by  fpecial  ^^^  * 
pleading.  Br.  Waiver  de  Chofes,  pL  49.  cites  Do<2.  &  Stud.  '^h^^ 

Six,  5a.  Mich.  13  Car.  B.  R,  Vandicoot's  cafe.— —Ibid.  61.  per  Roll  J.  accordingly,  but  per  Bacon 
J.  contra  if  the  executor  finds  the  rent  to  be  more  than  the  land  is  worth,  in  the  cafe  of  Kale  v. 

jocclyn. Executor  canndt  waive  a  term  if  he  has^lTets,  but  if  he  has  mt  ajjcts  he  m.iy ;  per  RoU 

J.  Sti.  1 19.  in  cafeof  Comiih  v.  Cowfie.— Held  that  he  cannot  waive  it  unlefs  it  had  been  fpf 
cially  alleged  that  the  rent  was  greater  than  the  value  of  the  land  ;  and  then  peradventure  by  fpe* 
ciai  pleading  \^p  (hQii^d  bo  ^ifchargcd.  Cro.  J.  549.  pi.  10,  MiclK  17  Jac.  B.  R.  Mawk  ?w 
vacyflyo 

S.  Where 


1 


$yy  mmt. 

5*  Where  leafe  or  remainder  is  limited  to  a  parfmj  bijbcp^ 
abbot,  &c.  they  cannot  waive  it.  Contra  of  their  Juccejfor^  if*^^ 
do  not  take  the  profitu  Br*  Waiver  de  Chofes,  pi.  49.  cites  I>ocL 
&Stud. 

f>.  Upon  waiver  of  privilege  by  one  of  the  king* s  fervantsy  vrrho 
was  after  taken  in  execution  by  conufee  of  a  ftatute,  Ld.  Chan* 
cellor  faid,  the  privilege  is  the  king's  privilege  and  not  the  fcr- 
rant's.  And  the  conulee  was  ordered  into  cuftody  of  the  warden 
of  the  Fleet.  %  Chanc.  Cafes  69.  Mich.  23  Car*  2,  Sir  Pfa, 
Howard's  cafe^ 


(C)     Plea.      What    fliall    be    faid    a    Waiver   in 

Pleadings. 


J.   T  N  ojjife  by  two  parceners  againft  the  thirds  he  pleaded  partition 
*  in  bar  againft  the  one^  and  to  the  ajftfe  againft  the  other  ;  and 


pi.  310. 

fitcs  S.  C.  ,  -       , 

per  Cur.  by  his   pleading  to  the  affile  againft   the  one  he  has 
waived  his  bar.     Br.  Waiver  de  Chofes,  pi.  17.  cites  30  Aff.  7- 

2.  An  infant  vfhojued  by  prochein  amy^  would  have  difallowed 
his  fuit  and  was  not  iuiFerecf,  becaufe  he  was  an  infant,  if  the  defen- 
dant y^/«j  iJjMe  and  ajter  makes  default^  yet  the  ifTue  thereby  is  not 
waived.     Br.  Waiver  de  Chofes^  pi.  37.  cites  34  AfT.  5.  Contra 
38  E,  3.  38  H.  6. 33,  and  16  AfT.  13. 
Ir.  Exccu-       3.  In  debt  againfl  two  executorsy  if  the  one  pleads  in  bar  to  the  ijfue 
tors,  pi.  46.  andzftQV  comes  the  other ^  and  pleads  to  the  v^rit^  and  the  plalntiflF 
*^"Brf  R^l    replies  to  it,  he  has  waived  the  advantage  of  the  firft  plea,     Br. 
pTcad'er,  pi.   Waiver  deCbofes,  pi.  g,  cites  7  H.  4. 12, 

Q.  cites 

^.  c.— *Br.  Enqueft,  pi.  12.  cites  S.  C. 

llr.  Demur-  4,  Where  a  man  pleads  a  good  plea  or  repUcaiion^  and  alfo  demurs 
'?*"»  Pj-^*  upon  the  plea  or  declaration  of  the  other^  there  the  plea  or  replication 
cues  .    .     ^^j  ^j^jjj^  gj^j  jjjg  demurrer  is  void,  and  waived,  per  Prifot     Br, 

Waiver  de  Chofes,  pi.  4.  cites  33  H.  6.  10. 

5.  If  a  man  makes  default  after  plea  pleaded^  and  iff ue  joined  or  de-' 

tnurrer  in  law,  there  by  this,  the  plea  the  ifliie  or  demurrer  is  waived^ 

and  judgment  Jhall  be  by  reafon  of  the  defaults     Br.  Waiver  de  Chofes, 

pi.  32.  cites  38  H.  6.  33, 

Br.  Brief,         6.  In  cejfavit  of  two  acres^  the  tenant  to  one  acre  faidj  that  be 

pl.  368.        hgjj  it  of  him  by  fealty,  and  2d,  and  the  other  byjealty  and  id* 

piles  S.  C,    ^^/^^  ^gj.^  ^gji  ^„j  fiifficient  to  his  diftrefs  abfque  hoc^  that  be 

held  both  the  acres  modo,  ^  fomuij  viz.  by  one  entire  tenure^  in 

this  cafe   the   pleading  of  open  to  his  diftrefs  does  not  waive  the 

plea  to  the  writ ;  per  Cur.  '  or.  Waiver  de  Chofes,  pl.  33.  cites  10 

7.  Where  ihefeme  claims  dower  by  pojfejfton  in  law  in  her  barow, 
it  (ulEces  to  conclude',  and  fo  fee  dowable  by  the  law,  and  need  not 
cor.cludcy  and  fo  feijie  que  dower  la  poet  \  for  diis  conclufion  will 
waive  the'fpecial  matter.  Br,  Waiver  de  Chofes,  pl.  a6.  cites  21 
E.  4.  60. 

8.  When 


aiOatter.  t53^ 

8*  When  one  pleads  in  abatement^  and  alfo  in  bar  of  die  aftion^ 
fhe  plea  in  bar  waives  the  plea  in  abatement  of  the  writ,  unlefs  it  be 
where  the  life  is  in  jeopardy  in  cafe  of  felony,  and  that  is  in  favorem 
vita.  Cro^E.  495.  pU  14.  Mich.  38  &  39  £liz.  B.  R.  Kirton  v. 
Williams. 

9.  If  one  is  fucd  by  the  addition  o(  baronet  who  is  not  fo,  yet  If^  r^«»  1 
he  appears  by  that  name^  a;id  judgment  is  given  againft  him,  cxe-  1-53     J 
cution  may  be  had  againft  him  by  the  fame  name.     Roll.  Rep.  450.  Affirmea 
pi.  12.  Hill.  14  Jac.  adjudged  in  B.  R.  and  fays,  that  Pafch.  16  Zt'^l* 
Jac.  the  judgment  was  aiHrmed  in  (he  Exchequer-Chamber  per  tot.  Haughtoa 
Cur.  Markham  v.  Fortefcue.  J-  ^*»«n 

'  he  appears 

anO  pleads  he  has  left  the  advantage  of  the  faid  mifnofmer.    a  Roll.  Rep.  50.  S.  C . 

io»  Where  matter  is  pleadable  in  abatement,  the  benefit  of  it  And  the 
Is  loft  by  pleading  to  ijfue.     See  Cartb*  60,  61.  in  cafe  of  Bofon  v.  ^Wi^y  ©//if 
Sandford,  >cvw7/ 

not  apart 
the  writ,  it  not  being  in  ifToe,  and  (o  is  est  abundant!  and  void.    Kelw.  21 .  in  caf<»  of  the  At^k^ 
bilhop  of  Canterbury  v.  Sir  Hugh  Conway. 


(D)  Of  Pleadings.  In  what  Cafes  a  Man  may 
waive  the  Plea  or  Iflue,  and  plead  another  or 
the  General  Iffue  after  Plea  entered. 


general  ijjue  to  the  points  of  the  writ.     Br.  Waiver  de  Chofeg,  pi.  '^^^J^ 
44.  cites  31  E.  I.  Fitzh.  Mortdancefter  48.  othcrday 

Vfaivg  the 
counterplea  ondgrMtt  the  voucher.  Br.  Waiver  de  ChofeSf  pi.  38.   cites 4  E.  3.  56.  and  Fitzh'.  Coua« 
terplca  de  Voucher,  66. 

2.  Tenant  by  receipt  may  waive  his  receipt  at  a  day  after*  Br. 
Waiver  de  Chofes,  pi.  30.  cites  M.  17  E.  2. 

3.  Jfier  one  has  pleaded  to  the  writ  he  may  waive  this,  and 
plead  to  the  aSlion^  notwithftanding  the  demandant  has  replied 
to  the  writ  Tbeloal's  Dig.  lib.  16.  cap.  8.  f.  1.  cites  Trin.  8 
£.3.  417, 

4.  JJfife  againft  baron  andfeme^  by  name  of  John  Stile  and  ^ice  Br.  Aflife^ 
SA\cy  and  did  not  fay  his  wife  \  and  rht  feme  pleaded  in  bary  and  the  pi.  250* 
man  faid  that  the /aid  Mice  is  his  feme^  not  named  feme  \  judgment  ^|^^hc ' 
of  the  writ.     Upon  which  they  were  adjourned  into  bank;  at  which  loars  Dig' 
(day  the  plainiijf  waived  his  plea  to  the  writ^  to  have  the  plaintiff  ^^b.  16.  caip, 
barred  upon  the  plea  in  bar  of  the  feme.     The  plaintifF  faid  that  he  ^.' P*e*V, 

V,    11       ^         •      "'•^    .     r        1/      •^''  •        I-  ^     r  ^i_  •       Cites  S.  C- 

Ihali  not  waive  ity  mafmuch  as  it  goes  in  abatement  of  the  writ. 

£tnon  allocatur;  for  the  waiving  goes  in  advantage  of  the  plaintifF> 

to  have  his  writ  to  ftand;  and  alio  the  plaintiit  fhall  not  difable  t 

bis  own  writ.     And  fo  fee  that  the  defendant  may  waive  his  except 

tion  at  the  day  of  adjournment^     Bi:.  Waiver  de  Chofes,  pi.  99. 

fltes23  Afl*.  4. 

5.  In  •  ajjife  an4  aftion  ©f  +  v^^flh  if  the  defendant  pleads  •  s.  p. 

"^  ^^  »      /  »  a  bar   ^^i^^^ 


53'  caatia. 

»ar  is  en-    a  bar,  h&  may  come  after  and  waive  the  bar,  and  pkad  the  r-"^ 
fc»erf.  Br,    rieral  ijfui-y  per  Thorpe  Ch.  J.     Br.  Waiver  de  Chofes,  pJ.    2'?^ 

4S>  cites  34  H.  ^.  29 ^Ibid.  pi.  5.  cites  S.  C.  per C-Jiv—  f  Br.  Waiver  A?  Cbofci,  pi.  4^. 

cite»  S.  C. 

A  man  may  w.njve  his  T>ar>  and  plead  the  general  iffue,  but  not  plead  10  the  writ  after  \nx.    Br; 
Afii^^p].  107-  cites  I  Afl".  17. 

6.  In  cofir.a^e  the  tenant  pleaded ^Jlfyppel  hy  fine  levied  rf  ihefajne 
ifncejiar^  judgtnent  ijhe  Jhali fay  that  hediedfeijed\  and  tne  deman^ 
dant  confejfedy  and  awarded  the  eftatpel ;  and  therefore  the  tenant 

r  r?2  1  would  have  waived  the  ejhppely  and  pleaded  in  ban  /\nti  the  opt- 
nioil  of  the  Court  was,  that  be  could  not.  £xt  in  aflife  of  mert^ 
danceftor  be  may.  Note  the  diverfity.  Bn  Waiver  de  Chofes,  pi. 
6«  cites  40  £•  3. 19. 

7.  In  affife  the  tenant  pleaded  fesffinent  of  the  ancejler  ef  the 
plaintiffy  whofe  heir^  &c-  by  deed  with  warranty.^  The  plaintiff  de^ 
nied  ibe  deed,     Tbie  tenant  retook  the  deedy  and  [aid  that  he  i^  in  iy 

feoffment^  without  tort  done,  .  And  he  was  compelled  by  the  Court 

to  redeliver  the  deed  to  the  Court,  or  otherwife  he  had  been  awarded 

to  prifbn,  and  the  aflife  taken  upon  the  traverfe  of  the  deed.    Quaere. 

Br- WaWer  de  Cbofes,  pi-  19,  cites  41  Aff.  20. 

B)r*  AiEfey        8.  If  a  man  pleads  pUa  to  the  writ  in  a£ife  in  proper  perfon^ 

'^'e'"^"  cr  iy  attorney^  upon  which  they  are  at  ijfue^  and  adjourned  for  the 

— thelcu'    trialy  in  this  cafe  he  cannot  waive  it,  and  plead  in  bar.     But  where 

^5  Die..       a  man  pleads  to  the  affile  by  hailiffy  there  he  may  come  after 

»*'  j^V      in  proper  pcrfon,  or  by  attorney,  and  plead  in  bar  matter  of  which 

5u  aces        certificate  of  affife  lies.     Pr.  Waiver  de  Chofes^  pi.  7*  cites  50  E. 

S.C.ac*       X,  Jq^ 

corinigly  f 

Vat  fay «» that  c.  bei'wife  it  is  where  it  is  triahh  hyjuJpmnt  ofthr  rwr/,  £fc.— -—So it  was heUT,-that  af- 
IB'  the  tenant  had  pleaded  to  the  wiii  a  recovery  hail  againft  him  by  a  ftranger  pending  tt.e  wrii^ 
and  a  chemorrer  was  therei:pon  ;  if  he  fees  the  opioioD  of  ^tbe  court  againft  hinQy  he  may  plead  the 
inepka  to  the  action.    Ibid,  cites  5  U.  7.  40. 

9.  If  the  parties  demur  in  law,  yet  always  b^ore  the  judgment  bt 
may  waive  the  demur rer^  and  join  iffue  ex  aueiifu  parti  um.  Br. 
Waiver  de  Chofes,  pi.  43.  cites  1 1  K.  2.  Fitzh.  ffllie^  146. 

10.  If  zxi  infant  pleads  by  guardian^  he  may  afte^ard^  waive  the 
plea,  and  plead  in  proper  perfon.  But  if  a  man  of  fklT age^pleads  by 
attorney^  he  iball  not  waive  it)  for  he.himfelf  made  the  attorney.  But 
in  the  other  cafe  the  court  admits  the  guardian,  whofe  a6t  (hall  noc 
prejudice  the  infant.  Note  the  difference,  and  fee  the  book.  Br. 
Waiver  de  Chcfes,  pi.  35.  cites  3  H.  6.  16, 

11.  In  quare  impedit  the  defendant  p/r^J^^  that  the  plaintiff  was 
made  a  knight  afier  the  lajl  continuance^  judgment  of  the  writ. 
And  thereupon  they  were  at  ijfue*^  and  after  the  plaintiffcsane^  and 
would  have  waived  the  averment^  and  demurred  ii\  law,  and  could 
vot  without  acknowledging  the  exception^  and  then  his  writ  fliall 
abate.  Quod  nota,  and  take  heed^  for  it  is  peremptory.  Br. 
Waiver  de  Chofes,  pi.  9.  cites  7  H.  6. 15. 

12.  In  pracipe  quod  reddaty  if  the  tenant  prays  aid  of  a  ftranger, 
tidiich  is  granted,  yet  he  may  ijuaiv$  the  md^  and  plead  alency  b^ore 


tie  prnyie  appears  and  offers  to  join,  but  not  after;  but  he  may  con- 
fefs  after.     Br.  Waiver  dc  Chofcs,  pi.  4c.  cites  4  £•  4.  28. 

13.  Note  for  law,  that  the  ^i«g"  a/Ur  the  demurrer  taken  for  bim^  Buton  a» 
mnd  entered  may  waive  the  demurrer  in  law,  and  join  an  ijjue,  Br.  iuforma- 
Waiverdc  Chofes,pl,  24.  cites  L.  5  E,  4.  122. "  SaTJ^* 

tute,  if  the  defetKlant  m<ik«s  h*r,  and  trtvcrfts  the  }>!<:a,  there  the  km?  cannot  waiec  f«ch  iflijc  ten- 
dtredy  and  traveifc  tlic  fornacr  njatter  of  th«  plea,  ;is  he  uiay  upon  traverfc  of  oftice,  &c.  wljcrc 
the  kin5  is  fo!e  party,  nnJ  intitlcd  by  ma:ter  of  rccovJ-  Br.  Prerosative,  pi.  116.  cites  34  IL  1, 
per  Whorwood,  Attotncy-generai. 

For  more  of  Waver  in  general,  fee  SDctlfC,  2Difagrccmcnt, 
3iointrcr0>  and  otljer  proper  Titles. 


^0^-^^mm^^i^^^^m-^mmm^mmm^mmm^^^^»'m^mm^^m»l^^^kim^-^immmm't^ 


(A)   OT[ei(3|)ts  anl>  fl^eafuresf.       f  533  ] 


ZJ 


1.  T  N  debt  upon  an  obligation  the  queftion  was,  how* a  mile  in  ^-  ^ 
-*  law  (hall  be  ccnftruei  for  <arriageS'^  whether  by  paces,  reckon-  Hiiil  34 
iflg  five  foot  to  a  pace,  or  otherwife.     Gawdy  and  Wray  conceived  Eiie.fi.  &. 
chat  the  pleading  the  diftance  by  paces  is  wdl  enough ;  for  if  1000  ^^^^  '^• 
paces  inake  a  mile,  fo  many  1000  paces  is  untamount  to  fo  many  s.^c.^^Gaw*. 
miles.    But  the  doubt  was,  how  the  miles  ihould  be  conftrued ;  dy  h'eUf, 
for  Wray  faid,  that  in  the  case  of  Cambridge  it  was  holdcn,  that  a  mil* 
that  a  mile  (hail  be  taken  the  moft  near  way,  and  Ihall  not  be  taken  ^^jj^^^j 
as  a  bird  (hall  fly.    Cro«  E.  212.  pi.  3.  Hill.  33  Eliz.  B.  R.  Minge  acconUo^ 

V.  Earle.  to  the  Eng- 

li(h  form, 
and  not  accordingto  the  geometrical  computation.     And  by  Fenner  J.  if  the  qneftion  had  been 
«ip<xithe  ftacute,  the  miles  (ball be conftrueU  accordingto  the  ufa.d  ^a/s  for  carriages  ;  hue  upon 
the  condition  of  its  being  within  4  miles,  if  it  be  witiiin  4  miles  aoy  way,  the  coiuiiliun  is  broken; 
wherefore  it  was  adJQdg«d  for  the  plaint!  AT. 

2.  \f  onz  fells  landj  and  is  obliged  that  it  contains  20  acres^  this  qJeSion  ^f 
fiiall  be  according  to  the  law,  and  not  according  to  the  cuftom  of  aaaHu- 
the  country ;  per  Gawdy  J.     Cro.  E.  267.  pi.  2.  Hill.  34  Eliz.  ranee  of 
B.  R.  in  cafe  of  Wing  v.  Earl.  ^^l^ 

it  bad  been  refolved  by  all  the  juftices,  that  if  one  be  •hUgtdto  offitre  20  acres  pf  ian^,t"^  **cres  Ihall 
be  accounted  according  to  the  eftimatioa  of  the  country  where  the  land  lies,  an*^  °<*  accord- 
ing to  the  mcafurc  limited  m  the  ftaiute.  Cro.  E.  ©565.  pi.  15.  Pafch.  41  Eliz.  C*  S-  Some  ¥• 
Taylor. 

3.  Im  common  recovery^  the  which  is  had  by  agreement  and  con- 
fent  of  the  parties,  of  acres  of  land,  they  ihall  be  accounted  accord- 
ing to  the  accuftomable  and  ufual  meafure  of  the  country  \  and  not 
according  to  the  ftatute  of  33  [34]  E.  i.  De  terris  menfurandis. 
6  Rep.  67.  a.  cites  it  as  adjudged  in  the  beginning  of  the  reign  of 
Q^  £|iz.  in  Bruyn*s  cafe. 

4.  If  one  brings  an  ejeSiment  or  zpracipe  of  100  acres^  it  (hall  be  i).47.b. 
according  to  the  ftatute  meafure^  but  if  he  bargains  zndfel/s  100  pl.9.Marg. 
acres  of  £nd,  that  (hall  not  be  according  to  the  ftatute  meafure,  but  ^*^*'  ^'  ^* 

after 
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after  the  ufual  account  in  the  country.    Cro.  £•  476.  in  pL  4.  citeft 

it  as  adjudged  fo  ii;i  Andrew's  cafe. 
But  if  I  5,  M,  granted  to  T.  100  acres  of  land  in  BL  Acre^  and  60  in 

\hhcJ^^  ^^*  -^^^^  ^"^  ^°  j^/wtf/iiw  infuch  a  meadow  in  (?•  and  H*  in  which 
m%^Q  aeres  the  acres  are  known  by  eftimations  or  limits,  there  be  {ball  take  the 
•f  land^^  acres  as  they  are  known  in  the  fame  places^  be  diey  more  or  left 
'^^bhlm  ^^^^  *^  ftatute ;  for  they  pafs  as  they  are  there  inown^  and  net  ac^ 
18,  and  I  cording  to  the  meafure  by  thejtatute.  Poph*  55.  pi.  4.  Trin.  36  £liz« 
irant  20  a-    B.  R.  Morgan  v.  Tedcaftle* 

cres  of  the 

fame  clofe  to  another,  there  he  (hall  have  them  according  ro  the  meafure  by  the  flatute,  becatrfe 
jbe  aacs  offucb  c  chfe  are  not  kntnan  by  parcfli  or  by  meets  and  bounds ;  and  fo  it  differs  from  the  ftrUt  ca£e» 
And  upon  the  cafe  then  put  to  Anderfon,  Brian  and  Fennerj  they  were  of  the  fame  opinion ;  qood 
liota.    Ibid. 

« 

6.  Where  a  certain  number  of  acres  are  to  be  delivered  in  execu-^ 
tiony  the  meafure  of  them  muft  be  according  to  the  common  mca- 

r  S'?4  ]  '"^^  of  the  country,  and  not  according  to  the  ftatute  meafure.  So 
of  grain  fold  by  the  hujhel.  Roll  Rep.  420.  pi.  8.  Mich.  14  Jac 
B.  R.  Loyd  v.  BetheJl. 

7.  if  recovery  be  of  20  acres  of  land  execution  fliall  be  by  metes 
and  bounds  by  admeafurement  according  to  the  ftatute  47  £•  3.  ii. 
but  iffne  be  levied  of  20  acres  of, land  in  D.  execution  flull  not 
be  by  admeafurement*  But  if  a  quantity  of  land  be  in  D.  which 
contains  30  acres,  but  has  been  reputed  for  20  acres,  the  conufec 
fliall  have  all ;  for  this  is  a  conveyance  by  confent,  Arg.  But  per 
Montague  Ch.  J.  a  fine  differs  from  common  recovery^  for 
fine  is  grounded  upon  the  writ  of  covenant,  which  is  arnica- 
bilis  conventio,  but  every  writ  of  entry  fuppofes  a  title.  2  Roll. 
Rep.  67.  Hill.  16  Jac.  B.  R.  in  the  cafe  of  Trefwallen  v. 
Penhules. 

^.d.Raym.        8.  The  33  [34]  ofE.  I  is  not  a  ftatute  but  an  ordinance  only, 
mi^^^w    ^^^'  ^"^  admitted  by  the  court.     Cro.  J.  604.  pi.  30.  Mich.  18 

3.  in  the         J^^'  ^'  ^'  '"  StOWc's  Cafc. 

cafe  of  the  King  v.  Evcrard  S.  P.  and  S.  C.  cited,  but  the  court  over-ruled  the  exception,  and  held 
that  it  was  a  llatuic 

9.  IndiSlment  againfl  a  clerk  of  a  market  fet  forth  that  he  keeps 
and  ufci  divers  falfe  weights  and  meafures  in  deceit  and  oppreiEon 
of  the  fubjeds,  contra  formam  ftat.  Upon  not  guilty  pleaded,  the 
evidence  was,  that  he  fealed  the  weights^  and  there  being  a  leetj  be 
delivered  the  leet-jury  if  heavier  weight  than  that  which  he  fealed 
with  I  and  fo  they  foi^nd  the  weights  too  light,  whereby  the  de^ 

fendant  gained  a  fine^  and  the  profit  of  fealing  them  again*  It 
was  iaid  in  this  cafe^  that  the  fame  weight  being  ufed  in  the 
open  ftreet  differs  from  its  being  ufed  in  a  houfe,  and  that  the 
confequence  of  the  defendant's  being  found  guilty  would  be  die 
lofs'^of  his  p]ace,  an-d  fine  ^id  imprifonment  And  afterwards  he 
was  acquitted.  Sid.  421.  |>1.  !••  Trin.  19  Car.  2.  B.  R.  the 
JCing  V.  Ayres. 

10.  On  an  indiSfment  for  ufing  falfe  weights  not  agreeable  to  the 
Jlandard  of  London^  exception  was  taken  becaufe  it  (hould  be  not  ac^ 

cording  to  the  Jlandard  of  the  Exchequer^  it  being  In  Brantford  in 

the 


the  county  of  Middtefex ;  but  per  Cur.  were  it  for  falfe  weights  it 
were  fufficient,  and  they  would  not  quafh  it  without  pleading; 
and  it  being  againft  the  clerk  of  the  market  for  producing  weights 
ad  triandum,  not  according  to  the  ftandard  of  London,  not  faying 
he  did  try  any,  yet  the  Court  would  not  quafh  it.  2  Keb.  412.  pi- 
39.  Mich.  20  Car.  2.  B.  R.  the  King  v.  Bloom  and  Hudfon. 

11.  In  ZTi'information  upon  the  ftatute  of  22  Car.  2.  cap.  S.yJr 
felling  by  a  bujhel  not  agreeable  to  thejtaiutey  exception  was  taken  that 

it  did  notfayy  whether  it  was  above  or  under  8  gallons ;  fed  non  al- 
locatur ;  for  be  it  either  way  it  is  an  offence,  and  being  after  verdift, 
it  is  well  enough.  3  Keb.  468.  pi.  57.  Pafch.  27  Car-  2.  B*  R.  the 
King  V.  Kerfey. 

12.  Another  ^;rcf^//0»  t(;<7f,/^^/ there  being  a  particular  proceed-  Butfrej 
ing  [appointed  by  the  aft]  to  be  before  juftices  [of  peace]  below,  ^<*^«5»8« 
no  information  lies  here;    but  judgment  was  given  for  the  plain-  Trinf'27 
tifF  nifi,  there  being  no  negative  words.     3  Keb.  468.  the  King  v.  Car.  2.  B. 
Kerfey.  ^*^^^  King 

well.— — Ibid.  565.  pi.  88.  Mich  27  Car.  2.  B.  R.  the  King  v.  Slaughter  S.  P.  but  it  was  an- 
fwcrcd,  that  ic  being  contra  formam  ftatuti/./Zi^jf  hy  meafure  notagrcfabU  to  tltt  Jiandard  of  Winchejlcr 
is  general  and  well  enough  5  which  the  Court  .igreed.  And  ibid.  620.  pi.  93.  Hill.  27  &  aS  Car. 
a.  B.  R.  in  S.  C.  the  Court  faid  that  14  E.  3.  cap.  ii.  of  thn  ftandard  if  all  one  with  Winchefter 
meafure,  and  the  latter  itiBt  of  22  &  2;;  Car.  a.  cap.  12.  being  prohibitory,  an  information  here  it 
good  upon  that,  it  being  for  felling  <t%iU»fi  ihtjlundardof  txchtquer  commamttr  vocat,  tVincbe/Ur  meafurt 
and  it  is  not  like  to  where  there  is  but  une  particular  ftatute  which  diredls  the  way  of  information 
[profecuiionj  which  can  be  only  in  that  way, 

13.  If  I  covenant  to  convey  to  another  an  acre  of  land  in  Cornwally  f  r  ^  r  1 
the  common  acceptation  of  the  word  (acre)  there  amounts  to  as  much  «  p  ^^  r 
as  100  of  other  counties  \  fo  a  perch  in  StaffhrdflAre  is  as  much  as  ted  Arg.  8* 
20  perches  in  forne  other  plaecsy  and  therefore  mull  be  governed  Mod.  277. 
by  the  comnK)n  and  known  acceptation  of  the  people.     Per  Cur.  J[""'. '° 

4  Mod.  186.  Pafch.  5  W.  &  M.  in  B,  R,  in  cafe  of  Barkfdale  v.  of  w'llidy 

Morgan.  v.  New- 

ton, he- 
iwufc  the  puhJick  ufage  of  the  conntty  gives  it  a  fanAion  and  cites  Crompt.  Jurifd.  of  Courts 
222.  to  prove  that  ths  meafure  in  thoie  counties  is  different  from  all  other  places  in  Eng- 
land. 

14.  A.  tenant  in  tail  covenanted  to  levy  a  fine  and  fuiFer  a  reco- 
very of  lands,  and  accordingly  levied  a  fine  thereof  by  the  nams  of  ^ 
140  acreS'i  in  S.  and  declared  the  ufe  thereof  to  himfelfand  his  heirs. 
The  land  being  mere  than  140  acres,  the  defendant  being  heir  in 
tally  claimed  all  above  thofe  140  acres.  The  Court  obferved,  that  it 
was  admitted  by  the  counfel  for  the  defend;int,  Lhat  if  this  fine  had 
been  levied  and  recovery  fuftered,  in  purfuance  of  a  former  agreement 

or  covenantyir  a  valuable  conftderation ;  and  if  it  had  appeared  to  be 
the  intent  of  the  parties  to  pafs  the  whole  eftate  by  the  name  £^140  ' 
acresy  in  fuch  cafe,  the  whole  would  pafs.  And  faid,  that  here  the 
jury  hath  found  thtt  the  whole  eOate  entailed  was  computed  in  the 
county  to  be  140  acres,  and  it  will  be  difficult  to  apprehend  a  dif* 
ference  between  a  covenant  for  a  valuable  confideration  and  a  vo- 
luntary covenant ;  for  it  cannot  reafonably  be  faid,  that  the  fame 
words  fhall  pafs  ali  the  lands  in  one  cafe,  and  (hall  not  pafs  the  whole 
in  the  other  cafe,  cfpecially  when  the  tenant  had  it  in  his  power  of 
♦  .  paffing 
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pafling  it  as  be  pleafec].  8  Mod.  275.  Trin*  10  Geo.  1725.  Waddy- 
V,  Newton. 

15.  In  an  indictment  for  making  light  bread,  it  is  not  enough  to 
fi>ew  that  it  had  not  due  weighty  without  fhewing  vihat  is  due  weight, 
2  Salk.  687.  Mich.  10  W.  3.  B.  R.  the  King  v.  Flint. 

16.  The  keeping  of  falfe  weights  and  meafures  is  indi£fable  in  the 
fieriff^s  torn^  whether  it  appear  that  they  were  aSiually  made  ufe  of  or 

not.  2  Hawk.  PI.  C.  67.  cap.  10.  f.  59, 

For  more  of  Weights  and  Meafures  in  general,  fee  f(ixit 

(X.  4}  and  other  proper  Titles. 


miMms. 


(A)  Who  ihall  have  them. 

a>  f.  antt     r.  T  T  was  in  a  manner  admitted,  that  the  Jejfet  may  have  the  wiad'^ 
%\^  f""''  ^''  ^^'^'  P'-  39-  cites  44  E.  3.  44. 

J.  who  (aidy  he  did  not  regard  the  opinion  of  Staiham  to  the  contrary.   But  Anderfon  Ch.  J.  beld 
that  the  leflbr  ihould  have  the  windfalls.  Godb.  1 18.  in  cafe  of  Lewknor  v.  Ford. 

« 

r  r  <^5  1  2.  It  is  admitted)  that  if  trees  fell  bj  the  wind  they  belong  to  the 
tenant  for  lifgy  and  not  to  him  in  reverjton.  Br.  Wafte,  pi.  82.  cites 
7  H.  6.  38. 

3.  Where  lejfee  for  years  is  by  his  leafe  to  have  windfalls,  yet  he 
mtifl  employ  them  to  the  benefit  and  profit  of  his  farm,  and  c^xmox  fell 
or  fpend  them  elfewhere  \  per  2  jujftices.  Le.  49.  in  cafe  of  Lewknor 
V.  Ford. 

4*  Windfalls  do  not  appertain  to  the  ofHce  of  a  keeper  without  pre* 
fcription,  and  tht  guardian  in  chivalry  ihould  not  have  them ;  for  they 
are  parcel  of  the  inheritance,  as  it  is  in  Herlackenden's  case,  4 
Rep.  Per  Croke  J.  Arg.  Ley's  Rep.  74.  Pafch.  i  Car.  in  cafe  of  die 
Biinop  of  ChichcAer  v.  Freeland. 

For  more  of  Wind&lls  in  General,  fee  S0Uttttmtf  '^VtZSj  ^(l 

other  proper  Titles. 


(A)  S8(00W» 


53^ 


(A)  moans. 


up* 


%^  35 //id.   t  NACT5,  that  underwoods  felled  at   14  years  I^^infor- 

^p.  lj\^  growthy  9r  under^jhuU  during  ^  years  neict  after  the  ^"JJ^"  ^^ 

ttotb  of  April  aftir  their  felling',  be  trefervedfrom  diftru5lion  of  cattle^  tme,  for  not 

on  pain  thai  the  owner  thereof  Jhatl forfeit  for  every  rood  of  land  un*  fencing  of 

fenced,  for  e^ery  month  31.  4  ^/.     yfnd  underwoods  above  l^yoars  ift^excS. 

growth^  and  under  24,  being  fo  felled,  Jhall  during  6  years  next  after  tion  was, 

the  20th  ofjpril  after  fuch  felling  be  preferred  as  aforefaid^  upon  the  ^^^  ^  «  ««f 

iike  paiju  ^L^j^j^ 

*  to:  acfeudatH 

had  latufal  Intertft  in  them,  as  the  wairJi  ai  the  ftatute  ard.  idly,  Becaufe  it  ft  (hewn  that  cer- 
tain coppices  were  cut,  hwi  Jhtwi  nbt  what  coppica  tlxy  vftrt,  jdly,  Becaufe  it  is  fecited  that  h9 
Jhall  forfeit  for  evtry  r6oA  3  s.  4d.  where  it  (houM  be  for  every  rood  of  land.  But  it  was  fai<! 
the  parliamenl-roH  is  nwd  of  land,  and  fo  Was  the  teft  imprelTions ;  hut  foi*  t^e  t  firft  cxccptiont 
rhe  party  was  difcharged.  Cro.  Eliz.  117.  pU  ai«  Mich.  30  &  31  Eliz.  in  B.  R«  Edwards  Ti 
Ebfworthw 


•% 


^  Ifone  Jhdll  convert  into  paflure  or  tillage  any  fuch  UnderWpodor  cop-  informati-* 

pice-,  containing  two  acres  or  above^  which  now  be  wood  or  underwood^  on  upon 

tindput  or  referved  to  the  ufe  or  increafe  of  wood  or  underwood,  and  being  ]^^  ^w 

two  furlongs  difiant  from  the  houje  of  the  owner  thereof  or  from  the  uhtav>d\tk 

houje  whereunto  fuch  wood  doth  appertain^  on  pain  to  forfeit  ^0  s.  for  Buckins- 

tvery  acre  fo  converted.     -  hAmQiirc, 

^  -'  contra  for » 

uutmftatuti.  After  a  verdi£t  for  the  plaintiff  it  was  moved  in  arrcft  of  judgmentt  t.  Thati  t  ^  ifof 
ttuntion-d  in  the  informiltiony/W  tbetu-Oilwas  g'o^'iig  at  ihfititn*-  of  the  aM  nutde;  for  fo  the  words  oC 
the  ftatute  run>  and  fo  it  ought  to  be  fct  fo«  th,  as  njwm  the  slh  Eliz.  concerning  apprentices^  which 
has  been  often  adjudged.  To  which  it  was  anfwered,  th^t  the  provifo  in  the  (latute  is  general,  and 
not  tied  up  to  wood  groiviug  at  the  time  of  the  a6t }  and  contra  formarti  ft:!tuti  fupplics  it,  if  the 
law  were  fr),  as  in  *  DycP  3 1 2.  The  Court  conceived  the  exception  fatal,  and  that  it  could  not  be 
fupplie\l  by  the  wtirds  contra  forniam  ftituti ;  for  they  do  but  nriake  th«  conclufion  upon  the  cafe 
before  fet  forth>  and  are  theml'elves  no  part  of  the  cafe,  but  difclofe  the  refult  of  the  premitlcs,  ahd 
will  not  ofthemfelves  makeacal'e  without  fuflicient  premiffes,  whicb  ought  to  fet  forth.the  law, 
as  it  is  upon  the  flatute.  Et  adjornatur.  But  afterwards  judgmeiit  was  arrcfted  upon  this  excep- 
tion. Hard.  10^.  pi.  i.Trin,  1657.  Morby  v.  UrJin. 
•  D.3I2.  pi. '86. 

Half  of  .the  forfeitures  to  be  to  the  hing^  the  other  half  to  him  that  T  r^j  1 

will fue  for  the  fdme  by  billy  plaint,  anion  of  debt  or  information',  in  any  ^^^^  ^.^^ 

of  the  king*s  courts  of  record^  in  which  no  protections  wager  of  law ^  or  toan  i^for* 

ejfoign'i  Jhall  be  allowed.  *  mation 

npon  thif 
ftatute  was,  becaufe  by  the  ftatutc  of  21  Jac.  1.  the  Informatton  ought  to  be  brought  and  tri«fcl 
in  the  proper  county.  But  it  %vas  anfwered,  that  this  is  a  iciftake ;  for  that  law  takes  place  only 
in  fuch  cafes  where  juflices  of  peace,  or  of  aliife,  have  power  by  law  to  hear  and  determine ;  but 
by  this  adtof  parliament,  upon  which  the  prefeot  information  is  grounded,  they  liave  no  power  ac 
all  J  for  the  profecution  is  ti.d  up  te  courts  of  record,  auU  thus  that  law  has  always  been  coalirued* 
Hard.  105.  pi.  i.  Trm.'-i657.  Morby  v.  Urlin. 

2.  13  Eliz*  cap,  25.  adds  2  years  more  than  the  4  years  limited 
by  35  IL  8.  cap.  ij.  for  prejerving  the  jpring from  deJiruSiian  bf 
cattle.  V 

For  more  of  Woods  In  general,  fecjf ofeff*,  %(ttVlii  ®Raff  ft 

and  oth^  proper  Tides. 

Vox..  XXII,  q^^  JSJKmltf 


SZ7 


^xttla. 


I.   T  F  znj  fiip^  or  other  veffil^  failing  to  and  fro,  and  coafting  the 
*  feas,  whether  in  the  way  of  nurchandixingy  or  upon  afijhing 


•Wreck 
wreck,  ts 
%ixird;  ta 

^(l^e-    (A)  Goods  caji  over  aboard  or  wrecked.     How  they 
iaaiicieiii        ought   to    be  ordered^  and   to    whom  they   be* 

FrencU  va-  / 

redij  m  La-        i072g. 
till  naufta- 
fium,  legal- 
ly wrcc- 
cummarlsy 

wreck  of  defign^  happen  by  feme  misfortune^  through  the  violence  of  the  wea- 

lenhmder-  ^^^'^  ^°  "^"^  againft  the  rocks,  and  there  to  be  {battered  and  broken, 

lUntiiajr  is  be  it  in  what  coafts,  country,  or  dominion  foever,  and  the  mariners, 

applieiito  merchant  or  merchants,  or  anyontoi^i^my  efcape  anil  conufafets 

m^unUt*  /i?«^  \n  this  cafe  the  lord  of  that  place  or  country  where  fuch  miC- 

m»ttk  atfea  fortune  hath  happened,  ought  not  to  hinder  or  oppofe  the  faving  of 

afeiy  the  as  much  of  the  fhip  or  lading  as  may  poflibly  be  faved  by  thofe  wh^ 

Jcu  ctfiup^K  j^j^yg  efcaped  as  aforefaid,  or  thofe  to  whom  the  faid  (hip  and  her  lad- 

tbe  land,  and    -•I'^-n  •  i      i      i     r     i     .      i  . 

rbcrefox^      i"g  belong.     Jout  on  the  contrary,  the  lord  of  that  place  or  country 
thcjurifdic-  ought  by  his  own  intereft,  and  by  thofe  under  his  power  and  juril- 

''^ahis'^oc  <'*»^'^"»  ^*  ^^  ^'"^'"iT  a«<^  affifting  to  the  faid  dijlrejfed  mariners  and 
to  the  lord"  merchants,  in  faving  their  Jhip  broken  goods y  and  that  without  taking 
admiral,  any  thereof  from  them  \  ncverthelefs  there  ought  to  be  a  confiderati- 
but  to  the  Qj^  for  the  lalvers,  according  to  equity  and  a  good  confciencc, 
law.  »  ^"^  as  juftice  fhall  appoint,  notwithUanding  what  promife  in  that 
Inft.  167.  cafe  has  been  made  to  the  falvers  by  fuch  diftrelfed  merchants  and 
+  ^^'  mariners,  as  is  declared  in  the  fourth  law.  And  in  cafe  any  one 
folution  in"  ^^^^  ^^  Contrary  hereunto,  or  take  any  part  of  die  faid  goods  from 
Sir  K.  Con-  the  faid  poor,  diftreffed,  ruined,  and  fhip- broken  perfons,  againft  their 
^^^"^R*  '^^^^^'i  ^^  without  their  onfenty  tlie  fame  (hall  be  excommunicated 
1 06!  1  ^^*  ^y  ^^  church,  and  fliall  receive  the  punifhment  of  thieves,  unlds 
Pnfch.  4;  fpeedy  reftitution  be  made ;  and  there  is  no  cuftom  or  ftatute  what* 
Eiiz.  B.  R.  ever  that  can  protect  him  againft  the  faid  puniihmcnt.  Miege's 
t  53^  ]  Laws  of  Olcron,  11.  f.  28. 

2.  When  a  (hip  or  other  veflel,  entring  into  an  harbour  happens  by 
misfortune  to  be  broken  and  perifli,  and  the  maflery  marimrsy  and 
merchants  on  board  her  to  be  drownedy  and  the  goods  thereof  be 
driven  afliore,  or  floated  on  the  feay  without  being  fought  after  by 
thofe  to  whom  they  belongy  not  knowing  any  thing  of  the  difyier\  la 
this  dokful  cafe  the  lord  of  that  place  ought  to  fend  perfons  to  iave 
die  faid  goods,  and  fuch  as  fhall  be  recovered  he  fhall  fecure,  and 
put  into  fafe  cuftody ;  which  being  done,  he  ought  to  take  care  (as 
much  as  in  him  lies)  to  give  notice  thereof  to  the  friends  or  next  of 
Jcin  of  the  pardes  io  drowned;  and  to  iadsfy  the  falvers 'according 
to  their  pains,  not  out  of  his  own  purfe^  but  out  of  the  goods  ikved  % 
:md  the  remainder  (ball  be  left  wholly  to  the  faid  lord's  cuftody  for 
^e  fpace  of  one  year>  and  if  in  that  time  diey  to  whom  the4aid  goods 

did 


did  appertain  do  not  appear  and  claim  the  fame,  the  year  being  fully 
expired^  the  faid  lord  Jhall  publickly  fell  and  difpofe  of  the  faid  goods 
(unltfs  he  pleafe  to  ftay  a  longer  time)  to  fuch  as  (hall  bid  moft  ; 
and  the  moneys  proceeding  of  the  falc  thereof  fliall  be  converted  to 
pious  and  charitable  ufes,  as  in  relieving  the  poor,  in  providing  mar- 
riages for  poor  maids,  and  doing  therewith  fuch  otlier  works  of  piety 
and  charity  as  is  agreeable  to  re^on  and  a  good  confcience.  And  if 
the  faid  lord  fliould  affume  the  faid  goods,  either  in  whole  or  in 
part,  unto  himfelf^  he  fliall  by  fo  doing  incur  the  curie  or  maledidtion 
of  our  mother  the  holy  church,  with  tht  aforefaid  penalties,  without 
ever  obtaining  remif&on,  unlefs  he  make  iatis&^lion.  Miege's  Law 
of  Oleron,  lO.  f.  29. 

3.  If  a  fliip  happen  to  be  loft,  either  by  ftriking  on  fome  rock  or  ' 
running  a-ground,  and  the  fnariners  thinking  'to  fave  their  lives, 
fivim  to  thejhore^  and  come  thither  half  drowned^  in  expedlatioii  oJF 
help;  and  wiiereas  it  fometim^^s  happens,  that  in  many  places 
they  meet  with  people  more  inhumane,  barbarous,  and  cruel  than 
mad  dogs,  who  to  get  their  moneys,  their  cloaths,  and  other  goods, 
do  murder  and  deftroy  the  poor  dijirejj'ed  mariners  \  in  this  cafe  the 
lord  of  the  country  ought  to  execute  juftice  on  fuch  malefadors, 
and  to  punifli  them  in  their  bodies  and  goods.  They  (hall  be 
plunged  into  the  fea,  until  they  be  half  dead,  then  being  drawn 
forth  out  of  the  fca,  tliey  fliall  be  ftoned,  or  knocked  down,  as  they 
would  do  to  a  wolf  or  a  mad  dog.     Miege's  Laws  of  Oleron,  ii, 

f.  30. 

4.  When  a  ^/p  being  under  fail^  or  riding  at  anchor  in  any  road, 
15  overtaken  by  fo  violent  ajiorm  that  it  is  thought  expedient,  for  the 
lightning  of  the  fliip,  to  caft  part  of  the  lading  overboard ;  and  that 
part  of  the  goods  are  thrown  overboard^  in  order  to  preferve  the  fliip, 
the  men  thereof,  and  the  reft  of  the  lading ;  it  is  to  be  undcrftood, 
that  the  faid  goods-i  fo  caft  overboard,  do  become  his  that  can  firfl  pof 
fefs  hirnfelf  thereof  and  carry  them  away,  provided  the  merchants^  . 
mafter,  or  mariners,  (which  muft  be  firft  known  and  undcrftood) 
did  cajl  the  faid  goods  overboard^i  without  any  hope  or  likelyhood  of  ever 
recovering  them  again^  andfo  give  them  over  as  utterly  loft  and  for- 
faken,  without  ever  making  any  purfuit  after  them  \  in  which  cafe  only 
the  firft  occupant  becomes  the  lawful  proprietor  thereof.  Miege's 
Law  of  Oleron,  ii.  f.  31. 

5.  When  a  fliip  or  other  veflel  has  cafl  overboard feveral  goods 
and  merchandize,  it  is  to  be  fuppofed  the  faid  goods  were  locked  up, 
and  made  faft  in  chefts ;  and  if  they  be  books,  that  they  are  fo  well 
fecured  and  fo  well  conditioned,  that  they  may  not  be  damnified  bv 
fait- water;  in  fuch  cafes  it  is  apparent,  that  they  who  did  caft  fuch 
goods  over-board  do  ftill  retain  an  intention,  hope,  and  dcfire  of  re- 
covering the  feme.  And  therefore  whoever  fliall  happen  to  find 
fuch  things  fliall  be  bound  to  make  rejiitution  thereof,  to  him  that 

fliall  make  a  legal  purfuit  after  them ;  or  at  leaft  to  employ  them  in  r  rqg  1 
charitable  ufes,  according  to  a  good  confcience.  Miege's  Laws  of  *•  '^•^"  ** 
Oleron,  11.  f.  32. 

6.  The  cufiom  of  the  country  is  to  be  obferved  in  all  things  found 
tj  tbefca-fidey  which  have  teen  formerly  in  the  pojfejjion  of  fome  body 
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er  ether}  fuch  aswines^  eils^  and^her  merchartdlze^  although  it^cf 
have  been  caft  overboard)  and  Jeft  by  the  merchants,  and  fo  ought 
to  appertain  to  him  that  firft  finds  the  fame.  But  ^tbere  be  a  pre- 
fumption  that  thefe  goods  belonged  tofome  Jhip  that  perijhed^  then  nei- 
ther the  lord  nor  the  finder  ought  to  take  any  thing  thereof,  fo  as  to 
convert  it  to  their  own  ufej  but  they  ought  to  do  therewith  as 
aforefaid,  diat  is  to  do  good  to  poor  people ;  otherwife  they  fhall 
incur  the  judgments  of  God.  Miege's  Laws  of  Oleron^  12« 
f.  41. 

7.  If  a  vcflel  by  ftrefs  of  weather  ht  forced  to  cut  her  cabUs  by  th^ 
end,  fo  as  to  leave  behind  her  both  her  cables  and  anchors,  and 
make  to  fea  as  pleafe  the  wind  and  weather ;  in  fuch  cafe  the  £u<I 
cables  and  anchors  ought  not  to  be  as  loft  to  the  faid  vefTel,  if  there 
were  any  buey  at  them ;  and  fuch  as  fiih  for  them  are  bound  to  re- 
ilore  them,  if  they  know  to  whom  *,  but  withal  they  ought  to  be 
paid  for  their  pains,  according  to  juftice  and  equity.  Asd  in  cafe 
they  do  not  know  who  to  reftore  them  to,  ii^c  lord  of  the  place 
ihall  take  his  ihare,  and  the  divers  theirs  '^  for  it  has  been  or- 
dained, that,  every  majier  of  a  (hip  caufe  to  b^r  ingraven,  oxjet  upon 
the  buoys  thereof'^  his  own  name-^  or  the  name  of  his  Jhip^  or  of  tb€ 
port  or  haven  whereof  fl)e  is ;  which  miift  needs  prevent  great  in- 
-  conveniences,  and  be  of  great  advantage  to  many ;  infomuch  diat 
he  who  left  his  anphor  in  the  morning,  may  poifibly  recover  it  again 
by  night;  and  fuch  as  ihall  detain  it  from  him  fhall  be  counted 
no  better  than  thieves  and  pirates.   -Mice's  Laws  of  Olcron,  lar 

f.43- 

lutthis  IS         8.  When  a  fhipor  other  veffel  has  the  misfortune  to  be  wrecked, 

tobeund^r^  and  peri(h,  in  that  cafe  the  broken  pieces  of  the  Jhipy  as  well  as  the         I 

/^  ^v"  ffd  ^^^^H  thereof,  ought  to  be  referved  and  k}^t  imfafetyfor  them  to  whom  ' 

thiihathnut  '"'  belonged  before  the  Jhipwreck^  any  cuftom  to  the  contrary  notwith- 

frmaifidrph'  ftanding.     And  all  partakers,  abettors,  or  contrivers  in  the  faid 

r"^*?!r'*'  wreck,  if  they  be  bifliops,  prelates,  or  clerks,  they  ought  to  be  de- 

Vh^e  ma-  P^fed  and  deprived  of  their,  benefices  refpefliively ;  and  if  they  be 

rinersaro-  laymen,  they  are  to  incur  the  penalties  aforefaid.     Mi(;ge's  Lavirs  of 

nnc  pirates,  Qleron,  12, 13.  f.  44. 

«r  enemies  to  our  holy  catholick  faith  ;  for  in  t)tis  CAfc  one  may  make  a  prey  of  fuch  people, 
and  4djpoil  ^bem  of  their  goods,  u  iihoui  any  puuillimeiit  for  fu  lioing.    Mic^e'^  Law:»  of  Oleroi}, 

Maiiyhav*       g.  Wejbn*  I.  3  iF.  1.  cap,  4.  Concerning  wrecks  of  the  fea^  it  it 

Vk°h!!^the      ogreed^  that  where  a  *  man^  a  dogy  or  a  catj  efcape  quick  out  of  the 

€ommon  law    Jhip^  that  fuch  fljip  nor  harge^  tior  any  thing  within  thent^  Jball  be  ad* 

was  before  judged  wreck '^ 
the  making 

of  this  ftatnCe ;  and  foroe  have  holden  that  the  common  law  was,  rhat  the  goods  wrecked  tjpon  the 
lea  were  forfeited  to  the  king,  and  that  they  be  forfeited  alfo  fmce  tiie  Aatute,  uulefs  ihey  bt 
laved  by  following  tlus  ftatute.  To  this  I  aufwer  with  Maciobius,  multa  ignoramus,  quK  nobis 
tion  latcrent,  li  veterum  le^Uo  nobis  ellec  familiaris ;  fur  Br^^on,  who  wrote  before  this  ibtute, 
proves  that  thii  a9  h  hut  a  deilmraiion  of  the  common  Lav.  z  Ind.  166.  cites  Bradt.  li.  3.  fo.  I2«» 
3v\t.  fo.  7. 26.  85.  FletxlU  I.  cap.  41.  and  1  Inft.  167.  cites  Mirr.  cap.  i«  f.  13.  and  cap.  3.  L  d« 
Wrecks. 

•  Albeit  the  Mirror  wrote  after  this  ftatuce,  yet  he  wrote  of  the  ancient  laws  before  the  lame, . 
and  is  more  large  than  the  words  of  the  a£l ;  for  therein  is  named  only  of  a  man,  a  dog,  ami  a  cat^ 
that  efcapes  alive  <  and  th  s  author  fpeaks  generally  of  any  heafiy  hawk^  or  other  living  thin^\  fo  as 
IM  pfirfuet  aoc  tkus  aA;  but  tieat^  ol  the  common  law.  2  Inft.  167.---^;  Rep.  107.  b.  S.  ?.  in  Sir 

H.  Coa« 
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H.  Cenftahle's  cafe.— And  this  ftatute  being  but  dednratory  of  the  common  law,  thefe  3  infiuwcts 
are  put  but  for  examf>'ei ;  for  befides  thcfc  two  kind  of  beafts,  all  other  beatb,  fowls,  Lirdr,  hawh, 
tud  other  living  things  art  unHfrjkod,  whereby  the  owncrthip  or  pn>perty  of  the  gocxls  may  be  known* . 
And  Bra<5lon  yet  gues  farctier,  fi  ttrtajirna  oMpta  fuerint  mcrcibus,  Sc  aliis  rebus.  &c.   i  lofl,  167. 
x68. 

Although  this  ft  tute  fpeaks  only  of  a  wreck,  yet  it  txtendt  /«  \  Jl*famyjttfamy  and  lagan,  2  I  .ft. 
167. 

*  t  Flotfam  is  when  a  (hip  is  funk,  or  otherwife  perifhed,  and  the  goo8s  float  upon  the  fea.  Jetfant 
is  when  the  (hip  \\>  in  danger  of  iinking,  and  for  dilburthcning  tlie  (hip  the  goods  are  caft  into  the  fed, 
and  notwithftanding  this  the  (hip  afterwards  petiflies.  Lagan  (or  rather  ligan)  is  when  the  goods 
are  fo  caft  into  tlie  fen,  and  the  (hip  afterwards  perifhes,  and  the  goods  are  fu  ponderous  that  they 
finkto^he  bottom^  but  die  mariners,  with  intent  to  gee  them  again,  faften  to  them  a  buoy  ortork, 
ot  othei^  fuch  thing  as  will  not  fink,  fo  that  by  (uch  means  they  may  find  them  again,  and  it  i&  cal- 
leiTTtgan  a  ligando ;  and  none  of  thofe  goods  which  are  called  jetfam,  flotfam,  or  lagan,  are  called 
wreck  (o  Jong  as  they  remain  in  or  upon  the  fea ;  but  if  any  of  them  are  drove  to  tlie  land  by  the 
fea,  then  they  (hall  be  faid  wreck ;  fo  that  flotfam,  jeifam,  and  lagan  paf&  by  Che  grant  of  wreck.  5 
Rep.  106.  a.  b.  Pafch.  43  Eliz.  B.  R.  Sir  H.  Conllable's  cafe.    • 

The  caufetifhcfffore  originally  "Mretk  w.«  givtn  to  the  oott/Of  ft(x>d  upon  2  main  maxims  of  the  com« 
mon  law,  xft.  That  the  property  of  all  goods  whatfoever  muft  be  in  fome  perfon.  adly,  That  fuch 
goods  as  no  fubjefl  can  claim  any  property  in,  do  belong  to  the  king  by  bis  prerogative,  as  treafure 
trove,  ftrays,  wreck  of  the  fen,  and  others ;  becaufe  of  ancieUt  rime,  when  the  art  of  navigation 
was  not  fo  pcrfe<^l,  nor  trade  of  merchandize  grown  to  fuch  perfc£li(u)  as  now  it  is,  it  was  a  matter 
of  ^rcnt  difficulty  to  be  proved  in  whom  the  property  of  goods  wrecked  at  fea  was.  Others  have 
yielded  another  reafon,  that  the  king  by  old  cuftom  of  the  realm,  as  lord  of  the  narrow  fea,  i^  boun4 
to  fcour  the  fea  of  the  pirates,  and  petty  robbers  of  tlie  fea^  and  fi>  it  is  read  of  that  noble  king 
Edgar,  that  be  would  twice  in  the  year  fcour  the  fea  of  fuch  pirates,  &c.  and  becaufe  that  could 
not  be  done  without  great  charge,  the  law  gave  unto  him  fuch  goods,  as  be  wrecked  upontliefe^ 
towards  the  charge.  2  Inft.  167. 

If  a  Jhif  be  rr.ijy  to  pfrjjht  and  all  ths  mer.  therein,  for  fafe  guard  of  their  lives,  leave  tU  Jhip  j  and 
after  the  toKaken //i^  periJfHSf  if  any  cf  the  men  be  faved,  and  cotiu  to  ittui,  tiie  goods  are  not  loft* 
a  Inft.  167-  " 

If  'A /hip  on  the  fea  h  pwfueJ  ivith  enewifSf  and  the  men  for  fnfe  guard  of  their  Wvcsfarfah  thefiip^ 
and  the  eitemies  tukf  thejhipf  and  fpoil  her  of  her  gomls  and  tackle,  and  turn  bcr  into  fea  ;  by  the  wea* 
thevjhr  is  ruji  on  hud,  where  her  mn:  arrived;  it  was  I'efolved  by  all  the  judges  of  England,  that  the 
(hip  was  no  wreck  nor  loft.  %  Inft.  167.  cites  5  R.  2.  Fi(hlake*s  cafe.  %i  r>lo"1 

But  the  goods  Jhall  he  faved  and  kept  by  view  of  the  Jheriff\  coroner^  Ytt  if  the 
cr  the  king's  baiUff^  and  delivered  into  the  hands  of  fuch  as  an  of  the  goods  bo 
towny  where  the  goods^'were  found.  hen.^pv\tur^ 

'  *  -'  lYktJheriff 

jn.tv  fell  fuch  goods  within  the  year  lenft  they  (hould  perifh,  and  nothing  be  made  of  them  ;  and 
therefore  f*.r  r.^ujjity  (which  is  exce.-ited  out  of  law)  the  fale  iu  that  cafe  is  good  within  the  yeaf* 
%  Inft.  1 63. 

So  that  ifanyfuefor  thofe  goods^  and  after  prove  that  they  were  hisy  IHteregwdt 
or  perijhed  in  his  keeping*  within  a  year  and  a  day^  they  jhall  be  re-  are  taken  a$ 
Jlored  to  them  without  delay ^  +  and  if  not  they  Jhall  remain  to  the  king^  ^^^^^ 
and  hefeifed  by  thefheriffs  coroner  s^  and  bailiffs^  and  Jhall  be  delivered  owner  ought 
to  them  of  the  town  which  Jhall  anj'wer  before  the  juji ices  of  the  wreck  '» m<^upr^f 
belonging  to  the  king.  '/  '^ ^['' 

eU  y  far  and  day  after  the  taking,  9nd  otlierwtfe  he  (ball  not  re-have  them;  pel*  Nottlngliam.  B'vm 
Wreck,  pi.  2.  cites  ^5  H.  6.  27. 

Yet  if  the  owner  dies  within  the  yeary  his  fxe.ufors  or  adminiftrators  m,ty  make  pro^f  for  that  this  ac^ 
is  but  a  declaration  uf  the  common  law.  2  Inft.  i68« 

•  This  year  aijd  day  fliall  be  accounted  from  the  feifure  made  as  wreck,  for  that  is  iht  thing  where- 
of the  owner  may  Cake  the  beft  notice.  2  Inft.  i63.— 5  Rep.  107.  b.  S.  P.  in  Sir  H.  Coni  t  ab  l  f.'s 
cafe ;  for  though  the  property  is  in  law  vefted  in  the  lord  bef(»re  feifure,  yet  till  the  lord  does  feife 
and  takes  it  into  his  adual  iKitTellion  it  is  not  notorious  who  the  perfon  is  th»t  claims  the  wrecks 
nor  to  whom  the  owner  muft  refort  to  make  his  claim,  and  to  (hew  his  proofs. 

But  if  the  king's  goods  be  wrecked  and  caft  upon  ground  where  a  fubjedt  has  wreck  of  the  fea,  who 
fcifes  the  fsme,  the  king  may  mukeHs  proofs  at  any  time  when  he  will,  and  Is  not  confined  to  a  yeac 
and  a  day,  as  the  fubje^  is.  9  Inft.  j68.«*-«  S.  P.  for  nullum  tempus  occurrit  regi.  Bn  Wreck,  [d« 
%*  cites  J 5  H.  6.  27. 

Now  if  the  goods  or  merchandizes  fo  cift  upon  the  land  be  not  feifed,  as  is  aforefnid,  but  takett 
0iuaf  hycertmM  vfrgng'doerf  not  hu/ivttj  the  party^may  have  a  commij^on  of  ojgr  and  ttrrmner  19  enquire  of 

Xi^i  }  theii» 
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them  that  did  the  trefpafs,  and  to  hear  and  determine  the  fame,  and  to  make  reftiturion  to  the 
party.    2  Inft.  16^.  S.  P.  and  a  writ  to  the  (hcriff  to  retinn  the  prohos  fc  Icgnles  homtner. 

F.  N.  B.  112.  (C)— — 5  Rep.  107.  h.  ic8.  a.  in  Sir  H.  Conftablc's  cafe.  If  the  wreck  be- 
longs rothe  kin:.;  the  party  may  havefuch  a  commiiTion,  for  no  proi)f  is  allowable  by  law  but  ths 
verdict  of  12  men  ;  and  if  the  wreck  belong  to  another  than  to  the  king,  then  if  the  owner  cannot 
fati'fv  him  who  claims  them  as  wreck  by  his  mark  or  cocket,  or  the  book  of  cuftoms,  or  the  tef- 
timony  of  honeft  men,  then  the  owner  may  have  fuch  commiflion,  or  he  may  bring  his  action  ac 
common  law  and  prove  it  by  verdict  of  a  jviry,  and  if  the  cumminion  be  awarded,  or  the  a<flion  be 
roTY^rnenced' witUin  the  year  and  day,  though  the  verdiil  be  given  for  him  after  the  year,  it  is  fuf- 
ficie  U- 

•f  That  is,  it  (hall  not  be  tr'ud  in  the  admiral  eourtf  but  btfo-e  the  il»g*s  j'Jiices  at  the  common  law^ 
becaufe  the  wreck  is  ever  cafl  upon  the  land    2  Inft.  16S. 

r  C4.I  1  ^^^  where  wreck  belongetb  to  another  than  to  the  iingj  he  JhaU 
Wreck         ^^^^  '^  '"  ^'^^  manner. 

in.iv  'donf  to  th',  fubjefi  either  by  ^rnr,t  from  the  kincj,  or  byprtfct iption.    2  Inft.  i69. 

Of  ancient  time  wreck  of  the  Tea  and  other  cafuaUie«:,  as  ire.ifure-trovc  \u  the  land,  ftrays  and 
the  like,  were  primi  inventoris  qiufi  totius  populi,  fed  poftea  ad  refjeni  traufl.iia  fnerunt  qui.i  non 
mode*  toriiis  populi,  fed.rcipublicx  etiam  caput  eft  ;  but  if  ti'eafure  be  found  in  thcffea  the  finder 
ihall  have  it  at  thisday.    2  Inft.  168. 

Which  is  to  -^nd  he  that  otherwife  dothy  and  thereof  be  attaintedy  Jhall  be 
be  under-     awarded  to  prifon  and  make  fine  at  the  king's  willy  and  Jhall  yield  da- 

thekinir**      ^^g^^^ifr* 

jjftlces  before  whom  the  party  is  attainted,  ftiallfet  the  fine  ;  ct  non  dominus  rex  per  ft  in  canaerA 
fua,  liec  aliter  coram  fe,  nifi  per  jufticiarios  fuos,  &  hacc  eft  voluntas  regis,  viz.  per  jufticiarios  & 
legem  fuam,  unum  eft  dicere.    2  Inft.  i68. 

jfnd  if  a  bailiff' do  ity  and  it  be  difallowid  by  the  lord,  and  the  lord 

will  not  pretend  any  title  tbereuntOy  the  bailiff  Jhall  anfwery  if  he  have 

whereof  \  and  if  he  have  not  whereof y  the  lord  Jhall  deliver  bis  bailiff*  s 

body  to  the  king. 

At  common       10.  In  an  information  for  landing  eoods  without  paving  or  agree- 

Ivrcck  was  ^^^  ^^^  ^^^  cuflom ;  the  defendant  pleaded  that  the  goods  Were  wreck 

wholly  the    ^nd  caft  upoil  the  land  of  C.  who  had  wreck  of  fea  appurtenant  to 

king's  fo       his  manor  adjoining  to  the  fea,  and  that  C  feifed  them  and  fold  them 

^onid*not      ^^  ^^  defendant  and  f^  juftified.     Quaere  if  the  juftification  be 

then  be        good  ]  Mo*  224.  pi.  365.  Mich.  28  &  29  Eliz.  in  the  Exchequer, 

diargeablo    Sauiiders's  cafe. 

with  cuf- 

to,m  and  by  ftatutc  W.  i.  cap,  4.  where  wreck  belongs  to  another  than  the  king,  he  ftiall  have  it 

ia  like  manner,  that  is,  as  the.kinghas  bis.    Vaugh.  164.    Shepherd  ▼.  Gofuold; 

Tlie  words  of  the  ftatute  of  12  Car.  2.  cap.  4.  of  tunnage  and  poundage  granted  to  the  king,  are 
tj all  mcrcbandlxciy  &*<•.  to  be  Import- dy  ts^e.  into  the  kingdom  of  England ,  ^c.  by  "May  of  mircbanJiac  of 
>  luch  a  value,  &c.     Per  Vaugh.  Ch.  J.  in  delivering  the  opinion  of  the  court,  by  thcfe  words 
wreck  imported,  and  not  imported  as,  merchandize,  is  not  to  pay  the  king*?  fubfidy  ;  aod  judg- 
ment accordingly.    Vaugh.  160,  168,  170.  HjTI.  23  ic  24  Car.  2.  C.  B.     Shcppard  v.  Gofnold  ^ 

31!'......,..;; MoUoy  176.  (8th.  edit.)  lib.  2.  cap.  5.  f.  9.  fays,  that  in  the  like  cafe  -n  all  cifcuraftances 

Hill.  6  W.  3.  C,  B.  between  Power  and  Sir  \Vm.  Portnrtan,  the  judges,  and  more  paiticularly 
Treby  Ch.  J.  feemed  to  be  of  opinion  that  goods  wrecked  or  flotfam  ihould  pay  cuftom.— — 
X.d.  Raym.  Rep.  388.  Mich.  10  W.  3.  Anon,  fays,  that  mention  being  made  that  this  point  had 
been  argued  3  or  4  times  in  C.  B.  in  the  cafe  of  Sir  Wm.  Courtney  v.  Bower  he  faid  that  he  woal4 
not  have  fuffercd  more  than  one  argument  if  it  had  been  in  B.  R.  and  that  pro  forma  tantum  ;  and 
that  always  fmce  the  cafe  of  Shephard  v.  Gofnold,  Vaugh,  1 59.  it  had  never  been  a  doubt,  but  that 
wreck  ihould  not  pay  cuftom.     ■  Ld.  Raym.  Rep.  501.  S.  C.  of  CouRTNEt  v.  Bowi^r 

having  been  adjudged  in  C.  B.  by  3  J.  that  no  cuftoms  ought  to  be  paid  contra  to  the  opinion  of 
Treby  Ch  J.  a  writ  of  errorSvas  brought  in  B.  R.  and  judgment  affirmed  Without  other  reafoa 
|;i.vea  by  the  Court  than  the  autliority  of  that  cafe  in  Vaugh. 

J  I.  Goods  cajl  into  the  fea  to  unburthen  a  fhip  in  a  ftorm,and 
never  intended  for  merchandize^  are  wreck  when  caft  on  the  fliore 

•  •  .  without 
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zurtbout  any  Jhipwrech     Per  Vaughan  Ch.  J,  Vaugh.  i68.  Hill. 
23  &  24  Car.  2.  C.  B.  in  cafe  of  Shepherd  v.  Gofnold  &  a}% 

1 2.  Derelin  goods j  via.  defertcd  by  the  owners  and  cift  into  the 
fea,  which  haj)pens  upon  various  occaiions,  as  coming  from  infe6bed 
towns  and  places,  and  for  many  other  refpefls,  will  be  wreck,  if  caft 
on  fhore  afterwards,  though  never  purpofed  ft)r  merchandife;  bitt 
goods  (aft  overboard  to  lighten  a  Jhip  are  not  by  Brafton,  nor  froia 
him  in  Sir  H.  Const able*s  Case  efteemed  derclidt  goods; 
which  Is  a  qucftipn  not  thoroughly  examined ;  fi  autcm  ea  mente,  ut 
nolit  eflo  dominus,  aliud  crit  per  Braii:.  By  Vaugh.  Ch.  J,  168. 
ill  cafe  of  Shf  pherd  v.  Gofnold  &  aP. 

1 3.  In  trover  f«r  an  anchor,  &c.  a  fpecial  verdi£l  found  that  the  Bm  where 
plaintiff  was  poffcflca  of  this  anchor,  &c.  and  that  the  manor  of  M.  ^^  '*&^vsk 
adjoins  to  the  fea,  and  that  the  cuftom  of  the  manor  Isythat  if  any  Jhip  JJ^-jj^ 
or  bosit  failing  or  floating  on  thefeajlnke  upon'tkefoilofthefaid  //w-' upon  a  like 
norfo  that  it  *  perijhes^  though  it  be  not  wreck^yet  the  beft  anchor  and  c«^*m»  th« 
cable  belong  to  the  lord,  and  that  the  Jhip  to  which  this  anchor,  &c.  be-  J^  ^^^^^ 
longed  Jf  ruck  upon  the  foil  of  the  manor  &  adtunc  tf  ibidem  periity  but  that  (he  * 
that  the  men  in  it  werefaved^  and  that  the  defendant  feifed  tiie  anchor  ^^^  ^^^ 
and  cable  to  the  ufe  of  the  lord ;  adjudged  that  this  cuftom  is  void,  ^f^^yT!?^ 
[it  beuigj  without  any  cqnjideration,      1  he  reporter  lays,  note,  no  of  wreck  o£ 
cuftom  of  falvagc  is  found.     3  Lev.  85.  Hill.  34  Car.  2.  C.  B.  any  (hip 
Geere  v.  Burkenfcam.  fv^"P"l 

I  the  manor 

iJiere  inter  fluxum  &  refluxum  maris  to  take  carecf  thfjick  and  •atoun^ctl^emdofhUfialofthsdi'aJf 
end  to  furferve  th:  ^rtoeis  c^'Ji  t here ,  for  the  uf<  of  the  prn^f  ietors,  amtl  in  {Ofjiiicraiicn  tbircsf  to  bavt  the  heji 
anchor  and  cabU  of  the  fhip  fo  call  there,  ami  that  (hip  being  \f  recked  and  cai(  upon  the  nui- 
nor,  the  defenilant  as  fervant  of  the  lord  took  the  anchor  and  cahle  in  the  dcclnrition  men- 
toned;  thonp.h  it  was  objcd**',  that  this  is  no  more  tlian  common  chanty  oWigcj  the  lord  to 
do,  yet  Pow'l  and  RfH>klby,  the  only  ioftices  then  in  court,  were  of  opinion  that  fuch  cnf- 
to:n  is  not  unpi Hooible,  it  being  for  enc{)ara2;ement  and  fafcty  of  nav>g:)tion ;  fetl  adjornatur. 
But  aftrrwaTdj.  it  wa:>  adjudged  for  the  defendant.  3  Lev. .307.  Triiv  3  \V  U>  M.  in  C.  B.  Simp- 
fon  V.  Bithwood,  "^F  CA^l 

14.  Wreck  may  be  claimed  by  prefer iptiorty  and  may  belong  to  the  ^^  Raym. 
Lord  High  Admiral  by  prefcription,  for  it  is  an  ancient  office  time  ^^%^'/*J^' 
whereof,  &c.  per  Holt  Ch.  J.     And  iaid  he  made  no  doubt  bi|t  s.  p.  ac- 
wreck  belonged  to  the  admiral  about  the  cinque  ports  and  fiich  places  cordingry  in 
wJjere  he  was  moft  convcrfant  in  ancient  time,     i:^  Mod.  260,  ^'^' 
Hill-  II  W.  3.  in  cafe  of  Wiggan  v.  Branthwaitc. 

15.  If  a  man,  either  by  grant  or  prefcription,  has  right  to  a 
wrepk  thronfn  tfp9n  another  mans  landy  of  nef  eflary  confequence  he 
has  a  right  to  a  way  over  the  feme  l^nd  to  take  it.  And  the  very 
poffejjion  of  the  wreck  is  in  him  that  has  fuch  right  before  anyfeifure* 
Originally  all  wrecks  were  in  the  qrown,  and  the  king  has  ^  right 
to  a  way  over  any  m4n's  ground  for  his  wreck,  and  the  fame  privi- 
lege goes  to  grantee  thereof s  per  Cur.  6  Mod.  14^.  Pafch.  3  Ann, 
B.  R.  Anon. 

16;  It  feems  that  the  taking  of  wreck  before  feifure  can  not  yi^fi" 
hnyy  becaufe  no  one  has  property  of  the  goodfs  at  the  time  of  the 
Uking*  Hawk.  PI.  C«  93.  cap.  33.  C  24.  (ays  it  feems  agreed. 


Q^q  4  (B)  Pleadings^ 


54^  VHntk. 


(B)     Pleadings* 

irtman  i,  CJ^R  E  S P A S  S  of  taking  goods  vi  ^  armiSy  the  defendamt 

has  wreck  A  juflified  in  jure  uxoris^  that  be  is  feijed  in  jure   uxoris   of 

^ipcU^ay  or  ^^  manor  of  D.  and  that  the  anceftors  of  tbefemey  and  all  thofe  jvhofe 

by  th«  fft^te  they  have  in  the  manor^  have  had  wreck  de  mere  there  time  out  of 

^^"*'*  -  wW,  and  ajbip  was  wrecked^  and  came  into  the  fame  manor  fvitb  tie 

an^goo^  /Wi,  &c.  and  the  plaintiff"  as  lord  of  the  hundred  there  would  have 

are  wreck-  carried  them  away^  and  the  defendant  would  not  fuffer  him^  judgment^ 

1^  ^^  d  *  ^^'  ^^  ''^^  joined  upon  the  prefcription,  and  it  was  admitted  that 

another"  ^  ^^^  moyfrefcrihe  in  wreck,  and  (hall  have  it  by  prefcription  witb^ 

takes  them  out  charter  of  the  king ;  per  Hank.  The  one  or  the  other  (hall  not  have 

^'J^X'  ^**  wreck ;  fcr  they  have  not  (hewn  charter  of  grant  or  allowance  in 

wreck  fhaU  ^^  >  Skrenc  (aid,  Peradventure  the  eyre  has  not  been  there.    Per 

luveaaion  Thirn,  Men  have  had  feveral  points  of  franchife  in  England  vrithout 

of  trcfpais  allowance  in  eyre.  Per  Hank.  Wreck  cannot  he  parcel  of  a  hundred  \ 

arm?  ^d  ^Horton  faid,  we  do  not  claim  it  as  parcel,  but  that  the  lords  of  the 

this  without  hundred  have  had  wreck  there  time  out  of  mind  by  preicription, 

any  fctfiire  ^nd  a(tcr  iffue  was  joined  upon  the  pref<;ription,     Bf.  Wreck,  ri.  i, 

thereof  be-     -;•-«  »HjtA 

fore.  F.  K.   ^^^^  ^  "•  +•  *^- 

3.  91-  (D)  and  in  the  new  poces  there  (d)  it  is  (aid,  that  it  is  fo  in  the  king's  cafe,  and  cites  14  £, 

a.    TrefpaCs  l^t* 

r  ?4  ^  1       2-  In  trefpafs  the  Adtndojitju/Hfiedfor  wreck  by  pre(cription,  the 

^  plaintiff  faid,  that  de  fon  tort  demelhe  abfque  hoc  that  it  was  wrecks 

and  it  was  admitted  for  a  good  plea  without  making  title  \  quod  nota. 

Br.  De  fon  Tprt,  pi.  38.  cites  9  E.  4.  22. 

Br.  Tncf.  3.  Trefpa(s  of  goods  taken,  fcilipet  ^  biitts  of  wine,  the  defcn^ 

I2'  cto     ^"^  ^'*^     ^^  ^^  ^^  ^^^^  ^^^^  manor  of  D.  and  that  he  and  all  thofe 
<j^  ^  whofe  ejiate^  lie.  bavf  had  wreck  within  the  fame  manor  time  out  of 

mindf  and  the  fame  butts  were  in  a  pip  on  the  highfeas^  which  finp 
was  drowned^  and  by  the  re-flowing  of  the  water  toe  butts  werecafi 
upon  bis  manor^  and  he  took  tBem  as  wrecks  &c.  and  thf?  djefcndant  was 
compelled  to  give  colour^  and  fo  he  did.  Br.  Prefcription,  |>L  JS* 
citc;^  9  £.  4.  22. 

Fgr  more  of  Wreck  in  Genera],  fee  Coatt  Of  Stlttritattf  ^ 

and  other  proper  Titles. 


ws^ 
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letter  or 
epiiUe 
from  the 

(A)     Writ  Necefary  in  what  Cafes.     And  what  ^^^^ 
mull  be  done  by  Writ^  or  may  be  by  J5/7/,  Com-  p>rchm«t 

~  * /T*  ^  1  ICrtlCtl  WltQ 

million,  C^^.  hisfeal,di- 

reAcil  to 

I.    ryll^Lto  the  king  inafmuch  at  the  plaintiff  and  J,  N.  were  at  <^c«-?  mL* 

^  ijfui  in  fuch  a£lion,  and  the  defendam  xh^n  Jheriff  kept  them  niftcr,  or 
jky  commandment  of  the  courts  and  he  fuffered  them  to  eat  anddrinky  by  ^}^^^^^ 
tubitb  be  loft  their  verdiff^  ad  damnum^  &c.  and  the  king  fent  it  to  the  J^it  ^t't^^ 
jufiices  of  bank  quod  faciant  re£him)  &c.  and  venire  facias  iffued  king  him- 
figainftthe  Jberiff.     Br,  Bille^  pi.  40.  cites  24  E.  3.  4.  '  [«1J «"•  ^^ 

pUint  or  fuit  of  other  fubje^  comniAnOin?  or  nuthorizmg  fomethin^  coatained  in  the  faid  Ieci«r 
to  be  done  fcTthe  rcafon  biicfly  in  this  letter  expreffcdi  which  is  to  be  difculleU  m  fome  court  of 
Xhe  king  by  tlie  Uwi    Theloal**  Dig.  of  Writs,  lib.  i.  cap.  i.  f.  4. 

2.  Bill  of  trefpafi  in  C.  B.  for  the  king  and  the  party ^  that  where 
he  was  coming[towards  the  court  to  make  his  defence  of  certain  landy 
the  defendant  met  with  him  withVAs  charters  the  lafl  term^  wit  brothers 
unknown^  fucb  a  day  and  year  in  D.  in  the  county  of  N,  and  affaulted 
and  beat  him^  and  menaced  hi  r/i  of  life  andcfmembej^Jo  that  he  dared  not 
approach^  but  with  great  for cc^  to  his  exceffive  cofls  in  contemptu?n  re^ 
gisj  contra  pacem  W  ad  damnum^  kc.  Fifli  demanded  judgment,  if 
pf  this  trefpafsin  apothei  county  ought  to  be  fued  by  writ,  and  not 
by  bill.  Per  Greene,  the  king  is  party,  and  he  comes  by  coounand 
pi  the  king^  and  (o  defpight  to  the  king ;  and  bid  him  anfwer ;  Filh 
faid^hedidno  WTong^  Per  Mowbray,  this  is  no  anfwer  j  for  if  others 

did  by  his  comm^dment,  you  (hall  anfwer.     Wherefore  he  faid,  [  544  J 
pot  guilty^     Br.  Bill,  pi.  20.  cites  30  Aff.  14, 

3.  34  £.  7,/:ap.  8.  iC  I.  enafts,  that  in  every  plea^  whereof  the  Note,  by 
inquefl  ofajjip  doth  pajs^  if  any  of  the  parties  will  Jue  again/I  any  of  ^^  ftatute 
ibejurorSf  that  they  have  tai^n  of  his  adverfary  or  of  bim^for  to  give  ^    *^  ^* 
their  verdi^y  be  Jball  be  heard,  andjball  have  bis  plaint  by  bill  pre^  that  wher« 

fently  before  tbejufticesy  brfore  whom  they  did Jwear^  and  that  the  juror  J»«^o«  tike 
be  put  to  anfwer  without  any  delay,  "^ve  thdr 

S.  2.  Jnd  if  they, plead  to  the  pquntry^  the  in^ueft  Jball  be  taken  prew  fei^ia!'rhc 

Jently,  party  may 

S.  3.  And  if  any  many  other  than  the  party^  Jball fue  for  the  king  ^  ainft^ 
figainft  thejurary  it  Jball  be  heard  and  determined  as  aforefaid.  them  im- 

5.  7.  And  if  the  party  willfue  by  fvnt  before  other  jujtifesy  beJbaH  mediately 
have  the  fuit  tn  the  form  aforefaid.  fuftl^s  tf 

nifi  prios,  or  other  juftices ;  but  per  Tlwrp^  they  cannot  award  them  to.prifon  before  judgment. 
Br.Bille,  PL46.  cites  41  E.  3.  15. 

*  So  are  all  the  editions  of  Brooke.    Tbc  year-book  docs  not  nfntion  tke  ftatuts.    ButiCfeems 
jc  Ihouid  bo  ilatute  of  34  £.  3-  cap.  3*        ' 

§  4.  A 
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Brooke  4,  A  judgmenty  ^uhen  there  is  m  original^  is  ♦old  bv  Ae  bcft 

H^e.wb^rc  ^P»™0"-     2^*  Judgment,  pi.  114.  cites  37  Afl".  17. 

k  was  hcldthat  it  was  error  and  not  voi(U  hut  lays,  quaere  rode  ;  for  without  orrsrna)  tbey  hsve  09 
commtfiion  Co  hoM  pleayami  then  tbcy  ::j\.-  not  judges  of  this  caufe;  and  of  thb  opinion  was  BroiD* 
le;  Ch*  J.  H.  !•  M.  I.    Ibid.  ^ 


*     5.  Ludd.  faid,  that  If  the  JeBtor  oftht  ling  he  found  in  the 
chequer  J  he  fhaU  he  compelled  to  anfwer  upon^his  prefence  witfa* 
out  procefe  j  per  Fitzh.  John,  this  is  if  he  he  debtor  of  record  thn-Cy 
and  not  upon  fuggcfiion  without  record-,  for  upon  fugeefiion  he  (hall 
come  by  proccfs,  quod  non  contradicitur.     Br.  Re^ooder,  p].  49. 
cites  40  Alt  35. 
MntCeapt,       6.  BUI  of  debt  was  brought  in  C  B,  upon  the  efirapc  of  a  man' 
'^  Aff"7*  condemned  in  account  for  200I.  the  defeivlant  laid,  that  the  plain- 
Z-Br.  Bin/   tiff  had  a  bill  in  the  exchequer  of  the  fame  debty  judgment  of  the  bill, 
pl»ft3.  ekes  ii  non  allocatur.     And  the  opinion  of  the  whole  court  was,  that 
i'  ^S^  e'  *^^  '^'^  w^A*  to  be  by  writ^  and  not  by  billy  by  which  the  plaintrff* 
fhVa.'dJS  was  nonfuitcd,  and  brought  writ  and  recovered.   Br.  Brief,  pL  306. 
4zilfiLsi.   [310]  cites*  41  Aff.  II. 

in,  becavfe  the  fiatute  gives  -writ  of  debt,  and  not  bi>t— -*  All  the  editions  rtf  Brooke  are  as  here, 
▼t^  41  AfT  SI.  but  it  feems  to  be  mifpriuttd^  and  chat  according  to  Br.  Efcape.  pi. 3.  and  pL  4a* 
kfiuDuld  be 4a  AC  11. 

Br.Bine^  7,  Bill  of  debt  was  htou^again/i  the  warden  of  the  Fleet  for 

s*'c  da^  letting  prifoners  go  at  large,  inafmuch  as  he  is  an  officer  of  the  place  ; 
ijJtu^,       '  but  ^tjiatutejpeaks  ofwrityand  not  of  bill*    Br.  Bille,  pi.  38.  cites 

whether;  it    42  E.  3.  1 3. 

Bes  or  not, 

becaiife  the  ftatute  g;ve.s  the  remedy  by  writ  of  debt»  notwithftanding  he  was  an  ofiicer  ancndant 

Wt  the  court ;  therefore  quaere. 

Ai  wf •«  8.  A  thing  eannot  be  done  by  writ  which  ought  to  be  by  convmjfun. 

ihafliwr        Br.  Commiffions,  pi.  16.  cites  4a  Aff.  12. 

iffue  to  m-  '  •  ^ 

fiiri  of  chamber  ty^  confpirucy,  comfcAeracyy  atui  JuuLckLxtfrs,  but  it  ought  to  be  iy  comm^mt^     l^v  BrleC^ 

^  307.  cites  42  AfT.  12. 

9.  Writ  iffued  to  the  efcheat:r  of  E.  to  enquire  what  larceny  %  Ni 
had  done  to  one  W.  by  which  it  vf^is  found  that  the  fa  id  J.  iV.  had 

L  545  J  J^^^  ^^  gallons  of  wine  of  the  pricey  &c.  and  another  acceffary^  and 
this  indictment  was  fent  into  chancery,  and  after  into  B.  R.  and  the 
juftices  would  not  do  any  thing,  becaufe  it  was  againft  law«  Br. 
Commiffions,  pi.  16.  cites  42  Aff.  13. 

10.  If  ajuftice  of  nifiprius  takes  a  verdiSt  and  dies  before  the  day 
In  hanky  his  executor  Jhali  certify  it  by  writ,  or  otherwife  it  is  void  ^ 
per  Gafcoigne.     Br.  Record,  pi.  17.  cites  8  H.  4.  4. 

1 1.  Warrant  of  attorney  recorded  by  aju/lice  in  the  time  of  one  king 
cannot  be  certified  by  the  fame  juflice  in  the  time  of  another  king  witb^ 
out  writ',  for  their  commiffion  is  determined.  Br.  Record, pi.  17* 
cites  8  H.  4.  4.  per  Gafcoigne. 

>f«</if  a  12.  \f  ajuftice  takes  conufance  of  a  fine  and  is  difchargedy  this  (hall 

juai(.ft.itoes  be  certified  by  writ.    Br.  Record,  pi.  17.  cites  8  H.  4.  4.  per  GaC* 

fuel,  flae,        coignC. 

aau  toe  km^  o 

ilh !  refummojis  (hall  iffue  upon  the  writ  of  covenant,  and  writ  to  the  juflicos  or  to  his  •xecutors, 

to  cc-ni  fy  ilie  fine.    Br.  Recoi'd,  pi .  1 7.  cites  8  H.  4. 4.  per  Gafcoigne. 

13.  Note 
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13.  Note  per  Cheney,  a  man  Jhail  not  have  bill  In  B.  R.  againft 
another,  unlefs  the  defendant  be  a  prlfoner  to  the  court  at  the  time^ 
&c.  or  an  Officer  as  it  feems ;  for  if  he  be  not  a  prifoner  he  is  not 
bound  to  anfwer  to  a  bill  i  but  he  may  anfwer  gratis  if  he  will,  and 
it  is  good.   Br.  BiII|  pi.  6.  cites  7  H^  6.  41. 

14.  Where  a  man  takes  fur  ety  of  peace  of  another  in  B,  R.  by  which 
he  remains  in  ward^  by  which  another  brings  biUagalnJi  hinty  to  which 
he  appears^  and  immediately  he  who  prays  the  peace  reieafes  the  peact 
by  reafon  whereof  it  is  not  entered  that  he  was  prifoner  to  the  mar*' 
Jhalli  2nd  the  defendant  in  the  (till  makes  default  in  another  term  upon 
a  day  given  to  him  and  to  the  plaintiff  by  the  courty  but  no  imparlance  . 
at  thefult  oftlfe  party ;  there  he  {hall  not  be  condemned  becaufe  the 
day  was  given  by  the  court,  and  not  prayed  by  the  party  j  there- 
fore at  the  leaft  he  fliall  have  only  procefs.  Brooke  fays,  quaere 
whatprocefs.     Br.  Bille,  pi.  6.  cites  7  H.  6.  41. 

15.  A  man  is  Impleaded  at  B.  R.  and  at  the  dl/lrefs  he  appears^  -^^^  where 
and  Immediately  one  affirms  hill  agalnfi  hlm^  and  prays  that  he  may  ^J^i^p^it 
anfwer  when  he  comes  \  for  he  comes  out  of  London  by  writ  of  pri*  fmmAsyf 
vllege  In  ward  of  a  ferjeant  \  Hales  faid,  when  he  was  removed  out  ^^'y^biU 

*  of  London  by  the  privilege,  he  is  at  large  as  to  the  fult  in  London;  ijf;"^^/;^* 
and  here  he  is  not  in  ward;  for  it  is  only  at  the  diftrefs.     Br.  Bille,  ward-,  per 
pi.  7.  cites  7  H.  6.  41.  Hales. 

Stuart  <f 

hail,  hy  wliicb  tlie  farty  u/tcnbls  oath  demanded  furety  of  peace  of  llmf  and  had  it ;  by  which  £e  was  com* 
mited  to  tie  kfcping  of  the  marj}3<\ly  and  then  WM  awarded  to  anftucr  to  the  biU\  and  fo  fee  that  the  cotmng 
in  watdtf  af-rj  ant  by  lurit  of  privilege  is  no  in^rifonment  of  B*  R.  and  therefore  it  is^not  iuflicieat  lO 
award  bill  againft  him  Co  another.    Quud  iiota.    Ibid* 

16.  Precept  by  parol  In  a  court  baron  is  fufficient  without  writ- 
ing.    Br.  Procefs,  pi.  184.  cites  16  H.  7.  14.  per  Cur. 

17.  So  \i  iht  jujllces  cofnmand  the  J})erlffto  arrejl  a  man  In  the 
hall  by  parol  and  without  writ,  this  is  good.  Br.  Procefs,  pi.  j  84. 
cites  16  H.  7.  14.  per  Cur. 

18.  Bill  of  maintenance  by  W.  agalnji  ?.  who  was  prefent  in  And  per 
courty  becaufe  he  maintained  in  the  pretence  of  the  jufllces  one  //.  In  a  Port,  in  tiU 
fult  between  the  plaintiff  and  H.  Defendant  demanded  judgment  of  •/'«^»'»^«- 

ihe  billi  for  he  does  not  fay  that  praf ens  eft  In  curia.  Per  Newton,  the  **^^att^^T 
bill  is  not  taken  becaufe  he  was  prefent  and  maintained,  but  that  it  ibaii  tnjie 
fedente  curiae  he  maintained;  and  this  appears  by  the  bill.     Per  w^'"'««o//6b 
Brown,  in  the  replication  {ball  be  made  exprefe  mention  of  his  ap^  If^th^^t^r^ 
pearancey  quod  rafton  concept.    Br.  Bille,  pi.  lo.  cites  22  H.  1.7,  ^""^  ret 

6. 24.  *^^y  3*'e  *i- 

ways  in- 
tended to  be  attendant  at  court ;  and  becai^fe  thi^  bill  was  of  maintenance/i'/^/nff  ewiay  it  fliall  be  *  />•- 
tended  that  they  have  appciTfd  \  for  otherwife  he  cannot  maintain  fedente  curia ;  per  Port.     And  af- 
|er  the  bill  w.is  awarded  good.    Quod  nota.     And  it  feems  there,  that  if  Che  maintenance  ]iad  been  , 
done  iodente  curia,  that  the  plaintiff  bad  been  put  to  his  original  writ  of  malntenancej  and  Ihould 
wot  have  bill  thereof.    Ibid.  ^X  r  xf^ 

19.  Bill  againft  one  in  cujkdla  marefcalUy  but  in  )}.  R.  the  plain- 
tiff recovered  notwithftanding  that  it  was  alledged  in  arreji  of  judg-^ 
menty  that  there  was  no  record  in  the  court  by  which  it  may  appear 
that  the  defendant  was  prlfonir^  and  upon  fearcha  record  was  founds 

that 
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that  he  was  let  to  iail,  which  is  fufficient  without  declaring  for  what 
caufe  he  was  let  to  bail,  or  how  he  became  a  prifoner ;  for  thejr 
are  often  committed  to  ward  upon  furmife,  and  let  to  bail;  but 
it  was  agreed)  that  if  no  record  had  been^  there  all  had  hun  vcld^ 
&  coram  non  judice;  quod  nota.  Br.  Biile,  pi.  34.  cites  31  H. 
6. 10. 

20.  A  man  (hall  not  have  averment  againji  the  return  afajhert^ 
but  (hall  have  bill  upon  the  matter  againft  the  fherifF  upon  his  ac* 
count.     Br.  Bille,  pi.  28.  cites  3  £.  4*  20. 

21.  A  man  cannot  have  bill  of  debt  againji  an  executor  in  cufi^dim 
marefcalli  unlefs  all  are  there  i  per  Brian ;  quod  non  negatur.  Br. 
Bille,  pi.  14.  cites  9  £.  4.  12. 

S.  P.  Ibid.        22.  He  who  is  accountant  in  the  exchequer  may  have  bill  againft 
r^  4'-  his  debtor ;  for  by  this  the  king  may  be  the'  more  eafily  paid,   ^r^ 

cues  S.  C.       g-y^^  p,    ^^^   ^j^^j,  ^  J.    ^  ^^ 

23.  Bill  of  debt  was  brought  againji  a  ferjeant  at  law  pre- 
ient  in  court,  and  by  the  bed  opinion,  the  bill  does  not  lie ;    but 
it  lies  againji  an  attorney  and  officer.      And  per    Brian,  bill  tics 
againft  members  of  the  court,  as  officers^  attorneys,  &c.  who  are 
attending  in  courts  for  they  (hall  be  demanded  to  do  their  offices; 
and  if  they  are  wanting  they  Jhall  be  fore^judged  of  their  offices^ 
but  contra  of  minifters  who  are  not  members,  as  Jheriff  who  re- 
turns writs,  bill  lies  not  againft  him ;  for  his  exercife  is  in  pais 
in  the  county,  and  the  lame  of  ordinary  who  comes  to  have   a 
clerk  delivered  to  him,  he  is  minifter  to  the  court ;  but  bill  lies 
not  againft  him ;  and  feveral  (hall  have  privilege,  as  Codc^  butler, 
&c.  and  yet  bill  lies  not  againft  them ;  for  it  lies  only  againft 
thofe  who  ought  to  be  attendant,  as  officers  and  attorneys,  but 
a  feijeant  is   not  bound  to   be  fo   attendant  to   any  one   court 
and  therefore  bill  lies  not  againft  him.     fir.  Bille,  pi.  31.  cites 
ji  £•  4.  2. 

24.  The  abbot  of  A  entered  into  accouTit  in  the  exchequer  by 
bailiffs  and  pending  the  account  N.  brought  biR  of  debt  y*  20  /. 
againji  him  upon  obligation^  and  prayed  that  he  (nould  anfwer. 
Per  Cateft)y,  he  has  not  yet  appeared ;  per  Urfwick  Ch?  B.  he 
has  appeared  by  baiUffy  which  is  his  own  appearanccf  and  during 
his  account  he  ought  to  anfwen  Bf.  Bille,  pi.  |2.  cites  15 
E.  4.  28. 

25.  Outlawry  in  debty  trefpafsy  or  the  like  in  C  B*  without  ori* 
ginal  is  not  void  but  error,  for  they  are  judges  of  this  plea>  per 
Littleton,     Br.  Judgment,  pi.  123.  cites  19  £.  4.  8. 

Br.  Aaion        26.  A  man  (ball  have  bill  of  premiinire  in  B,  R.  by  bill  againft  4 
0^37.  dies    ^^^  ^^  cujlodxa  mar ef chain  upon  thejlatute  of  pro^ifton  without  ori» 
s.  c. '         ginal  writ.     Br.  Bille,  pL  36.  cites  2  R.  3.  17. 
Raym.  233,      27.  No  pka  ^f  franktenement  can  be  without  writ.    2  Lev.  98* 
vennr.    ^^^3*  ^^^'  ^S  ^  ^^  ^^'  ^'  ^*  ^'    I'Orowc  V.  Armorer^ 

S.C.    3  Lev.4C4.    C^oBV*Saulwoo4« 


(B)    The 
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(B)  The  feveral  Sorts  of  Writs.    And  w&af  an  Ort^ 
ginal  and  what  a  Judicial  Writ. 

I.  r\  F  writs  fome  are  original^  and  fome  are  judicial.  Ana  of 
^^  original  writs  fome  are  formed  according  to  their  cafes,  and 
rfeourfe^  and  granted  and  approved  by  the  common  counfel  of  the 
whple  kingdom)  which  cannot  be  changed  by  any  means,  without 
their  agreement  and  confent ;  and  fome  of  them  are  CTlltA' brevia 
magijiraliaj  and  are  frequently  altered  according  to  the  variety 
of  cafes,  h&s^  and  complaints,  as  actions  on  the  cafe,  which  vary 
according  to  the  variety  of  every  man's  cafe,  and  thefe  being 
not  of  courfe,  the  mafters  being  learned  men  did  make  them  ; 
arid  original  writs  are  either  real^  perfonal^  or  mixU    Co.  Litt. 

2.  Prohibition  is  an  original,  and  upon  it  B.  R.  ought  to  grant  an 
attachment;  quodnota.  Br.  Prohibition,  pi.  6.  cites  38  H.  6. 14.  per 

Mou.  ; 

3.  A.  recruers  againft  B.  in  a  pf^tcipe  quod  reddat  by  default ;  the 
writ  ofdifceit  in  this  cafe  is  judicial,  and  iflues  out  of  the  Common- 
pleas,  andthe^r^c^  jr  attachment  and  diftrcfs  in&iite,  and  is  menti'- 
oned  in  the  writ;  and  in  this  cafe  A,  andthejberiff^  and  thefummon" 
€rs^  and  veiors^  are  made  parties  by  this  writ,  that  is,  he  who  was  (he- 
rilF^  and  made  the  return  of  the  mmmons,  which  by  the  writ  of  dif- 
ceit  is  alleged  to  be  faUe.  If  the  prefent  (heriiFdid  this  difceit,  the 
writ  of  difceit  aforcfaid,  fliall  be  directed  to  the  coroners.  Jenk. 

122.  pi.  46. 

4*  A  fcire  facias  was  brought  to  repeal  Utters  patents  for  the  grants 
•fa  fair  obtained  upon  falfe  fuggejlions.  It  was  infifted,  that  this 
being  a  judicial  writ  was  abated  by  the  death  of  the  queen,  and  not 
aided  by  the  ftatute  of  i  Annx,  cap.  8.  But  the^ttorney  General  an- 
iwered,  that  this  w:^  not  a  judicial  but  an  original  writ ;  thsx  judicial 
writs  are  tboje  only  that  are  founded  upon  judgment  and  judicial  procefs ; 
but  that  this  was  no  confequence  of  any  judicial  proceeding,  or 
founded  on  the  letters  patents,  but  only  upon  the  fraud;  and  that  there 
are  many  fcirc  fatias's  in  the  regifter  among  the  original  writs.  [The 
Court  (aid  nothing  to  this  matter.]  10  Mod.  258, 259.  Mich.  I  Geo* 
SL  R.  the  Queen  v.  Aires. 


(C)  Altered.    Jhc  EfFcd  thereof. 

%•  T  T  is  illegal  to  fiU%ip  a  writ  after  it  is  feakdy  and  whoerer  is 

^  arrefted  by  virtue  of  fuch  writ  has  an  advantage;  per  Holt 

Ch.  J«    >But  tl^e  reporter  makes  a  quxre,  if  it  be  falfe  imprifon* 

mcn^ 
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ment,  or  to  be  relieved  upon  motion*    6  Mod.  310.  Mich.  3  AniU 
B»  R»  Anon. 

2.  A  writ  'altered  in  9  thing  immaterial  after  it  is fealed  is  doing  no 
barm,  and  if  it  be  in  any  thing  material  before  it  wasfea/eJj  yet  that 
infill  not  vitiat?  it,  but  the  Court  would*  not  quafh  it  or  any  proceed* 
ings  thereon  \  butfaid,  if  the  motion  had  been  made  againft  the  clerk 
Uiat  rafed  it,  and  it  appeared  to  be  done  after  the  writ  was  fealed,  it  is 
a  mifdcmeanor  and  punifhable.  8  Mod.  243.  Pafcb.  10  Geo»  Crow* 
thee  V.  Wheat* 


[  54^  1  iP)  W^^*  Generator  Special.  In  what  Cafes.  And 
See  tk.  in  what  Cafes  the  Writ  ihall  be  general  and  the 

waftcCB-a>      Count  SpecuiL 

So  in  debt  !•  7^  E  BT  Upon  recovery  the  writ  fhall  be  general  and  the  declara- 
upon  record.  -^^  tion  fpeclsd  upou  thc  lecofd  all  in  certain,  as  the  writ  is.  Br» 
Br.  Count,    General  Brief,  pi.  I7.  cites  ii  H.  4.  56. 

|j1.  So.  cues  ^  r        /  -r-  w 

IX  H.  4.  5S. 

2J  In  every  writ  founded  upon  the  cafe^  he  ought  to  put  the  fpecial 
matter  in  the  writ ;  for  it  is  not  fufficient  to  have  general  writ,  and 
make  fpecial  count.  Thcloal's  Dig.  lib.  9.  cap,  7.  f.  27.  cites  Trin. 
7H.6.47. 

3.  In  account  againft  a  receiver  the  writ  fhall  be  always  general 
and  the  count  fpecial  for  merchandize,  &c.  Theloal's  Dig.  lib.  9. 
cap.  7.  f.  17.  cites  Trin.  29  H.  6.  Accompt  6. 

4.  Trefpafs  upon  the  5  R.  2.  That  the  defendant  entered  into  di^ 
vers  lands  and  tenements  of  the  plaintiff  in  D,  &c.  And  per  Danby 
Chi  J.  and  Catefby,  this  writ  is  not  good,  into  diverfe  lands,  &c 
for  the  incertainiyj  though  he  declares  the  certainty  in  the  count.  Pi- 
got  and  Comber  ford  prothonotary  faid,  that  there  are  feveral  fuch 
writs  in  the  Chancery,  and  feveral  fucfh  precedents  in  C.  B.  And  af- 
ter the  defendant  paiTed  over,  and  pleaded  in  bar.  Br.  Brief,  pi.  348. 
cites  4  £,  4.  18. 

5.  5^  ajfife  is  de  Ithero  tenemento  in  the  writ,  and  yet  the  certainty  is 
in  the  plaint,  and  the  plaintiff  (hall  recover  the  land ;  per  Brian.  Br« 
Brief,  pi.  348.  cites  4  £.  4.  t8. 

6.  Jnd  dower  unde  nihil  habet  is  uncertain,  and  yet  well.  Per  Lit- 
tleton. Br.  Brief,  pi.  348.  cites  4  E.  4.  18. 

7.  So  writ  of  wafie  is,  that  the  defendant  did  wafle  in  land,  boufes^ 
woods,  and  gardens,  in  N.  which  is  uncertain,  and  the  declara- 
tion fhews  the  certainty.  Br.  Brief,  pi.  348.  cites  4  £.  4.  18. 
per  Pigot. 

8.  If  a  man  be  bound  to  pay  groats  and  nobles  to  fuch  a  value  as  they 
were  of  2  E.  4.  and  in  anno  9  £.  4.  at  the  time  if  the  aSfion  brought^ 
they  are  of  a  greater  value,  the  party  fliall  have  general  writ  and  ipc* 
cjal  declaration.  Br.  Gen.  Brief,  pi.  27.  cites  9  £•  4.  49. 

X  9.  Writ 


5bUTitof 
pejpafi 
muate  cLiu^ 
pmfrtgit 

is  geiicraU 
and  yet 
utell ;  per 
Littleton. 
Br.  ibid.  - 
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9.  Vfx\xfintniedup9n  a  particular aSf  of  ^ar It atiuntJbaSmah  men^ 
ti(m  if  tin  a£fy  as  where  it  is  enaRed^  that  the  ChanulUr  calling  t$  him 
tfje  jttjiices  of  the  9nt  bench  and  the  ether  may  deterfnine  caufes  ofdif 

Jei/in  between  A.  and  B*  and  Jhall  call  B.  byfubpcenay  this  writ  (ball 
foe  fpedal  and  not  general ;  by  aii  except  Lrittieton.  And  by  this 
it  Teems  that  the  Chancellor  cannot  determine  plea  of  land  nor 
diiTeifia  without  aiS  of  parliament.     Br.  Brief,  pi.  487.  elites  14  £• 

4-  if- 

10.  It  was  tnaSied  by  parliament^  that  G.  Jhall  anfwer  to  A,  of  aU 

TiQts  andtrtfpaffei  to  him  done,  and  that  be  jhall  have  writ  with  tw§ 
proclamations  out  of  chancery^  by  which  proclamation  (hall  be  made  at 
two  market-^lays  in  the  county  of  C  to  make  him  appear  andanfwer 
t4f  all  writs  and  bills  brought  againji  him  by  A,  in  pais,  &c.  and  the 
%urit  was  generally  to  anfwrr  of  diverfe  trefpajjes  and  riots,  andjhewed  ' 
mom  tertainly^  And  becaufe  every  original  ought  to  be  certain  and 
comprei^end  to  what  a  man  fliall  amwer,  and  this  writ  does  not  com- 
prehend any  certainty ;  and  alfo  is  not  warranted  by  the  a<3 ;  there* 
fore  by  judgment  the  defendant  was  difmifled.  For  though  the  a^ 
%uas  genera^  yet  the  writ  to  which  the  defendant  jhall  anfwer  Jhall  be 
certain,  as  in  garniflimeat  in  detinue,  the  garnifliee  ihall  anfwer  to  F  e±(\  1 
the  writ  of  detinue,  and  yet  the  fcire  facias  which  (hall  ifTue  to  warn 
him  (hall  be  certain  \  zniin  /?.  R,  they  ufe  to  award  capias  to  anfwer 
to  certain  trejpaffes  or  felonies,  and  well ;  for  it  is  the  courfe  and  it  is 
etf  the  common  taw,  but  this  cafe  is  upon  a  particular  flat utc,  and  there- 
fore ought  to  comprehend  all  certainly.  Br.  Brief,  pL  399.  [403] 
cites  22  £.  4. 47« 

11.  If  zjlatute  gives  Jhecial  matter  contrary  to  the  common  law,  as 
the  ward  of  cefty  que  ufe,  &c.  and  does  not  givejpecial  writ,  there 
the  writ  (hall  be  general  as  it  was  at  common  law,  that  he  died  in 
his  homage,  and  if  the  defendant  fays  in  avoiding  it,  that  his  father 
made  a  feoffment,  &c.  abfque  hec  that  he  di^d  in  his  homage,  and 
the  other  fays  by  replication,  that  the  father  made  the  feoffment  to 
the  ule  of  him  and  his  heirs,  this  is  a  good  re}>lication  in  maintaining 
of  the  anions  quod  nota.  Br*  General  Brief,  pi.  i.  cites  27  ^ 
H.  8.  3. 


(E)    Variance  between  the  Writ  and    the  Regif-^ 

ter. 

• 

I.  T  F  ajfife  be  monftraverunt  nobis  where  it  (hould  be  quejlus  efi  no^ 
*  bis,  or  if  it  be  quod  diffeijivit  eum  where  it  (hould  be  injujU 
dijfeijivit  eum,  or  if  it  be  quod  dijeiftvit  eum  of  100  acres  in  D.  where 
it  (hould  ht  de  libero  tenemento  in  D.  fuch  writs  (hall  abate  becaufe 
they  do  not  purfue  the  form  of  the  regifter ;  and  yet  the  matter  is 
fumcient,  and  all  is. of  one  effeft,  and  yet  writ  of  ♦  formedon  which  •  See  tit! 
makes  the  demandant  heir  to  his  &ther,  and  the  father  heir  to  the  Formedoa 
{nndfatheri  and  the  grandfather  heir  to  the  great  grandfather  who  {^?  f'  *S' 

was  ' 
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was  donee  in  tail  where  the  father  never  held  eftate  fuch  writ  is  godcf ) 
for  every  one  is  made  heir  to  another  therefore  is  the  demandant 
made  heir  to  him  who  was  laft  feifed,  and  (o  well ;  and  die  diveriity 
l^etween  thofe  cafes  is,  in  as  much  as  in  the  one  cafe  the  writ  appears 
to  want  form,  and  in  the  other  cafe  the  writ  may  be  as  it  purports^ 
and  the  default  which  does  not  appear  ihall  be  difclofed  by  exception 
ofthe  party,  and  therefore  in  the  one  cafe  the  wiit  fiiall  abate,  and  in 
the  other  not  i  note  the  diverfity.  'Br.  Faux  Latin,  pi.  Ii6.  cites 
II  H.  6.20. 

2.  A  writ  ofproteSiion  was  brought  into  court  under  the  great  feal; 
to  ftay  an  outlawry  in  afiumpfit  quia  ipfe  (the  defendant)  in  guerris 
noftris  in  Flanderia  detentus  exiftit,  &c.  But  exception  was  taken  to 
the  writ,becaufe  it  had  not  the  words  (loquila  coram  jujiict^r its  noftris 
itinerantibus)  according  to  the  regifter.  Sed  non  allocatur ;  for  iters 
have  been  difcoxltinued  a  long  time ;  and  it  is  not  to  be  intended  de 
itineribus  circa  foreftas.  3  Lev.  332.  Trin.  4  W,  &  M.  in  C.  B« 
Barrudale  v.  Lord  Cutts. 

For  more  of  Writ  in  general,  fee  abatement,  %mttSmtViU 
JfOrttt^n>  2^  other  proper  Titles. 


[550]       (A)  Beat,  soap,  mil>  o:a(ie. 


Tliis  ap-       J*   9  ^'  3»   Tt^^  ^^''  ^^'  ^^^  ^^^  ^^^^  of  them  that  be  f  conviSf 
pears  by  cap*  22.  '^     of  %  felony  but  one  year  and  one  dayy  and  then  thoff 

£!Xi^  ^^    /tf^rfiyitf //  be  delivered  to  the  lords  of  the  fee. 

to  the  king  by  hUancIenC  prerogative.    2  InO.  36.  cit e<^  Glnnvil  7.  cap.  ly.fol.  5^ 

This  chapter  of  magna  charts  doCh  expreik  that  which  dnch  belong  to  the  kkiig,  viz.  the  year 
■od  the  day^  and  omits  the  waCle  as  not  belonging  to  him  ;  and  this  is  notably  explained  by  ow  anci- 
ent books  with  an  unifonn  confent.  2  Inft.  36.  cites  Brad)on,  lib.  3.  ful.  129*  U.  1 37.  and  Briitdn^ 
cap.  5  fol.  14.  and  Fleta,  li*  1.  cap.  28.  and  Mirror, cap.  5.  f.  2.  ■■■  -Ihe  Mirror,  I'peaking  of  thi* 
chapter^  (aitii»  le  point  des  terres  aux  felons  tener  per  iin  an,  cil  de/ufiey  car  per  ia  on  ie  roy  ne 
dttiit  aver  que  le  gaft  de  droit,  ou  Tan  in  iiofme  de  fine  pur  f.\lver  Ie  iicf  de  reftripment  preignonff 
les  miniftersle  roy  ambideux*  Upon  all  which  it  appears,  chat  the  king  originally  was  to  have  no 
beiififit  in  this  cafe  upon  the  attainder  of  felony,  where  the  free-land  was  holdea  of  a  fubjc^  but 
only  in  deteOation  of  the  crime,  ut  poena  ad  pauces,  metus  ad  omnes  perveuiat :  to  px-oilrJt« 
the  hoafes,  to  6xtirf^  the  gardens,  to  eradicate  his  woods,  and  to  plow  up  the  meadows  of  f lie  fe* 
Ion;  for  faving  whereof,  k.  pro  bono  publico,  the  lords,  of  whom  the  lands  were  holden,  wer* 
contented  to  yield  the  knds  to  the  king  for  a  year  and  a  day ;  and  therefore  not  only  the  wafte 
was  juftly  omitted  out  of  this  chapter  of  magna  ch.mae,  but  thereby  it  is  enacted,  that  after 
the  year  and  day  the  land  (hall  be  rendered  to  the  lord  of  the  fee,  after  which  no  walte  caa 
be  done.  2  Inft.  37.—- ^Serjeant  Hawkins  fays  it  feems  agi-eed,  that  by  the  common  law,  upon 
an  attainder  of  fehny,  the  king  had  a  right  utterly  to  wafle  the  lands  holden  of  any  but  him- 
felfy  whereof  the  perfon  attainted  was  felfed  of  any  eftate  of  inheritance^  either  in  his  own  or 
in  his  wife's  right*  And  it  is  faid  by  fome,  that  the  king  liath  both  this  right,  and  alfo  a  right 
to  hold  fuch  lands  for  a  year  and  a  day.  But  it  is  holden  by  others.  That  the  right  to  hold  over 
the  lands  for  a  year  and  a  day  was  liveu  to  the  king  in  Sru  •/*  the  wajie,  and  it  feems  implied  ia 
mngtia  cbarta,  cap.  22.  which  faying^  that  the  king  ihall  not  hold  over  the  lands  of  tliofe  convicted 
of  felony  but  for  one  year  and  a  day,  and  making  no  mention  of  the  waile,  it  feems  plainly  to  in- 
timate, that  at  the  time  of  the  making  that  (htute  the  king  wSis  thought  to  have  n«  other  right  but 

oqIj 
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•nly  to  the  year  and  day.  2  Hnwk.  PI.  C.  449.  cap.  49.  f.  S.-— Ihitl.  io  Marg.  fays  it  feems  ad« 
tnitied,  8  Ed.  3  Ficzh.  Trav.  489.  Prefcription  50.  that  the  king  was  intitled  to  the  wafte  as  well 
as  to  the  year  and  dny  fmce  this  ftuute. 

And  wliere  the  treatife  of  prxrogatira  re^isy  made  in  t  7  E.  %.  faysy  et  poftqiuni  dommns  rex 
habuerit  annum,diem,  &  vaftum,  tunc  redd;aur  tenementvim  illod  capitali  dumino  feodi  ilHos,  i>ifi 
prius  faciat  finem  pro  anno,  die,  5c  vafto;  which  is  fo  to  he  expovuWed,  that  forafmucb  as  ic  ap- 
pears in  the  faid  old  books»  that  the  officers  and  minifteri  did  demaiu!  Iwth  for  the  w  aile  aiKl  for 
year  and  day, that  came  in  lieu  thereof,  therefore  thib  treatife  named  both,  noc.th:n  both  were  due,  ^ 
but  that  a  reafonable  fine  might  be  paid  for  all  thsit  which  the  king  might  InwfaHy  claim.    But  if 
this  acl  of  17  E.  2.  be  againft  this  branch  of  magna  chartsr,  tlten  isit  repealed  by  tliefaid  a6l  of  4% 
B.3.  c^p.  I.  2  lod.  37.  ■         a  Hawk.  PI.  C.  449.  cap.  49.  f.  3.  fays,  that  the  (latute  de  preroga« 
tiva  regis,  made  in  ^e  17  Ed,  2.  having  declared  the  king's  ric^liC  to  the  year  and  day,  and  alfo  to 
the  wafte,  it  feems  to  have  been  the  more  general  opinion  fmce  that  time,  that  be  hath  a  right  to 
both.     Indeed  if  this  ftntute  hnd  been  ngainft  the  exprefs  purview  (>f  magna  ctiartie,  it  would  bavo 
been  clearly  repealed  by  thofe  many  i'uhfequtnt  fLuiitcs,  which  repeal  all  ftatutes  contrary  to 
magna  charts;   but  being  not  contrary  to  the  cxprcfs  words  of  it,  but  only  to  wbat  is  ar- 
gumentively  drawn  from  it,  it  may  be  well  argued  that  it  is  (\iU  in  force,    a  Hawk.  PI.  C. 
449.  aip.  49.  f  8* 

llerehy  it  alfo  appears  how  necefTary  the  reading  ancient  authors  is  for  uiUerflanding  of  aactenC 
Aatutes.  And  out  of  thefe  old  books  you  may  obferve,  that  when  any  ihiag  is  given  To  the  king  i:\ 
lieu,  or  fati&faAion  of  nw  ancient  right  of  his  crawn,  when  once  he  is  in  polfcffion  of  the  a.e\ir 
recompence,  and  the  fame  in  charge,  his  officers  and  minidsrs  will  many  times  demand  the 
old  alfo,  which  may  turn  to  great  prejudice,  if  it  be  not  duly  and  difcreetly  prevented.  2 
Inf^.  37. 

If  there  be  lord,  mefne,  and  tenant,  and  the  mefne  is  atMinted  of  felony,  the  lord  paramount 
ihall  have  the  mefnalty  prefently ;  for  this  prerogative  belonging  to  the  king,  extends  only 
to  the  land,  which  might  be  wailed,  in  lieu  whereof  the  year  and  day  was  granted,  a 
Inft.    37. 

And  this  is  to  be  undeHlood  when  a  tenant  in  fee-fimple  is  attainted  ;  for  when  tenant  in  tail^ 
or  tenant  for  life  is  attainted,  there  the  king  (hall  iiave  the  profits  of  the  lands  during  the  life  of  te« 
fiant  in  tail,  or  of  the  tenant  for  life.    2  Inft.  37. 

•■*  -|-  Here  convifli,  in  a  large  fenfe,  is  taken  for  attinAi.  For  the  nature  and  true  fenfc  of  both, 
thefe  words,  fee  the  firft  part  of  the  Inilitutesj  and  likewife  for  this  word  felony  there«  % 
Jnft.  37. 

t  Muil  be  underf^ood  of  all  manner  of  felonies  punilbed  by  death,  and  notofp^tit  larceny^ 
Vhich  notwittU^anding  is  felony,    a  Infl.  38.  ♦["  r  r  1 1 

2.  If  lord  and  tenant  arc,  and  the  tenant  is  attainted  of  felony^  and 
the  king  has  annum  diem  ^  vojlum^  yet  if  the  lord  enters  without 
dueprocefs^  and  the  writfucd  to  the  efcheator^  the  landjhallbe  re^feifedy 
and  he  mall  anfwer  for  the  mefne  iffues  and  profits,  Br.  Re-feiferj^ 
pi.  36.  cites  8  E.  2.  and  Fitzh,  Traverfe,  48. 

3.  The  ftatute  de  prerogativa  regis,  cap.  15.  wills,  that  ifafekn 
has  land  tunc  rexftatim  illam  habeat  tsT  habeat  inde  annum  S  vaftum 
Iff  terra  diftructur^  &c.  ^  tunc  rcddotur  capitali  dominoy  &c.  Quare 
if  this  word  (ftatim)  iball  be  oiherwife  intended  but  afier  office  founds 
Br.  Corone,  pi.  209. 

4.  Tenant  by  copy  of  court  roll  by  the  verge  in  ancient  demefne  com*- 
mitted  felony^  and  was  attainted  of  ity  and  annum  diem  &  vaftum  was 
awarded  for  the  king,  and  the  reafon  feems  to  be,  in  as  much  as 
franktenants  in  ancient  demefne  have  no  other  evidence  hut  copies  of 
court  rolls ;  for  otherwif  it  feems  to  be  ^  ^  mere  copyholder  out  of 
ancient  demefne  for  other  franktenement.  Br.  Tenant  per  Copie^ 
&c.  pi.  22.  cites  3  E,  3. 

5.  A  man  was  outlawed  of  felony,  and  aliened  his  land  ta  J,  Ni.  The  kinj 
by  which  fcir^  facias  ijfued  againft  him,  who  came  and  would  have  J^i^^* 
ir overfed  the  felony,  and  the  court  doubted  if  he  may  traverfe  it,  by  'ji^/jf-^*^ 
reafon  that  he  is  zftranger  io  the  records  but  per  Pigot  by  7  E.  4.  2,  wafle  of^ 
be  cannot  traverfe  it  in  cafe  of  felony  being  a  ftranger  to  the  record,  the  land  of 
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^d<wy,  contra  in  cafe  of  treQiais ;  by  which  it  was  prayed  for  die  king  Aat 

which  comes  year,  day,  and  wafte  be  adjudged  for  the  king  inimediately9  and  fo  ic 

'i^'fuLr  w  ^^  immediately  from  that  day  till  a  year  and  a  day  next  after ;  quod 

mfhojocver  nota.     Quasre  tf  the  king  may  take  the  year  and  the  day  at  what 

ijl.t  lb*  iifnf  hf  pUales^  it  feems  be  cannot.    Br.  Corone,  pi.  %oL  cites  40 

ycittjoall 

a»/iv£r  the  profits  to  the  king;  per  Fitzherbert.  'Bat  it  feems  that  this  is  to  be  underAood  after  of -- 

/^efvemif  «r  that  the  iHfUf/l  which  attaint i  blmJtnJs  u^j  what  landi  he  bail  0$  the  time  of  the  fchmf  cotts^ 
mittcU  or  afttr.  And  jn  the  cafe  above  of  49  A|T.  i.  the  outlaruny  offtlo».j  ^as  3  •£•  3  and  "srrit  iffvud 
to  tht  cortmtri  to  inauirt  cf  hit  goods j  ItuiH^^  ottd  tenements  4$  E»i»  which  rttumd  that  he  had  iamd^  and 
aiitHfdt'yy.N.  after  the  outlawry  \  and  Upon  th\s/cire  facias  ijjued  ogMK/i  f.  N»  who  came  axd  ^mald 
have  truvrfed  the  fttoity,  and  the  year  and  day  was  awarded  to  the  king  with  the  wafte.  Aiyd  fo 
it  (isems  that  the  kicg  canmt  take  itf  wdcfs  after  office^  which  wat  thirty  years  after f  as  there.  But  qoaEre 
iff  upon  the  ofBce  found,  be  who  receives  the  profits  the  firft  ye;|r  after  the  felony  (hall  not  be 
c:harged ;  it  feems  he  (hall,  per  Fitzh.  ab0ve.  Qujiere  the  experieucf  thereof  ia  B,  R.  Pr.  Cqrone^ 
fLu>7.  dees  F.  |f. B.  ffu  144* 
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